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ADVERTISEMENT 

TO    THE    SIXTH    EDITION. 


In  the  prepaiatian  of  this  edition  of  the  Equity  Pleadings, 
tbe  late  Eng^sh  and  American  cases  have  been  added,  and  all 
the  (Stations,  old  and  new,  have  been  carefully  verified  by  actual 
examination  of  the  volume  and  page  cited.  The  new  matter, 
except  mere  names  of  cases,  is  always  included  in  brackets. 

EDMUND  HASTINGS  BENNETT. 
Bmioh,  Jsnnar;,  1S3T. 
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TO   TBB    HONORABLE 

JEBEMIAH  MASON,  LL.D. 

Sib, 
I  ESTEBU  it  a  great  pntHege  to  have  the  opportanity  of  dedi- 
cating this  work  to  you.  Few  ciicDmstaDces  in  my  life  coold 
be  more  gratefii],  than  those  which  enable  me  to  inscribe  on  the 
pages,  which  contain  my  own  imperfect  jtuidicial  labors,  the 
memorials  of  my  priyate  friendships,  as  well  as  the  avowals  of 
my  reverence  for  the  great,  the  good,  and  the  wise.  Yonr  own 
enviable  distinction,  so  long  held  in  the  first  rank  of  the  pro- 
fession, and  snppbrted  by  an  ability  and  depth  and  variety  of 
learning,  which  have  had  few  eqnals,  and  to  which  no  one  can 
bear  a  more  prompt  and  willing  testimony  than  myself,  wonld 
alone  entitle  yon  to  a  far  bi^er  tribute,  than  any  I  can  bestow. 
I  well  know  that  I  speak  hot  the  common  voice  of  the  profes- 
sion on  this  subject;  for  they  have  well  nnderstood  the  vigor 
and  the  weight  of  that  lucid  argnmentatian,  which  has  spoken 
in  langnage  for  Uie  cause,  and  not  merely  for  its  ornament : 
Neque  id  ipsnm,  tarn  leporis  causa,  quam  ponderis.  But  I  con- 
fess myself  more  anxious  to  be  allowed  to  consider  this  dedica- 
tion, as  a  tribute  to  yonr  exalted  private  worth,  spotiess  integrity, 
and  inflexible  public  priatuplea,  as  well  as  a  free  expression  of 
my  own  gratitude  for  your  uniform  fiiendship ; — a  friendship 
wtuch  commenced  with  my  first  entrance  among  the  Bar,  in 
which  yon  were  then  tiie  acknowledged  leader  (a  period,  when 
the  value  of  such  unexpected  kindness  could  not  but  be  deeply 
felt,  and  fully  appreciated,)  and  which  has  continued,  undiinin- 
ished,  up  to  the  present  boor.  Such  reminiscences  are  to  me 
more  precious  than  any  earthly  honors.  They  fade  not  with 
the  breath  of  popular  applause;  and  they  cheer  those  boors, 
which,  as  age  approaches,  are  naturally  devoted  to  reflections 
upon  the  past,  for  instruction,  as  well  as  for  consolation. 

I  am,  with  the  highest  respect,  your  obliged  friend, 

JOSEPH  STORY. 
Cambuiwb,  Jannujt  i,  1838. 
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PREFACE. 


Thb  present  VfOtk  constitates  an  appropriate  seqael  to  my 
former  work  on  Equity  Jurispradence.  In  that,  my  eodeaTor 
was  to  bring  together  the  leading  principles  of  that  hi^ily  im- 
portant branch  of  the  Bcience  of  Law ;  in  this,  the  {sinciples 
tiiere  develo[>ed  are  coimected  with  the  forms  of  the  proceedings, 
by  ^rfaich  rights  are  Tindicated,  and  wrongs  are  redressed,  in 
Conrts  of  Equity.  The  ^inciples  are  thus  seen  in  their  actual 
practical  applicationB ;  and  many  limitations  of  them,  otherwise 
unobserved,  will  be  easily  perceived  and  constantly  iUnstrated. 

As  the  present  work  is  confessedly  one  of  a  pnrely  technical 
character,  and  many  of  the  rules  are  either  of  an  arbitrary 
natore,  or  of  a  conventioiial  form,  it  is  not  easy,  in  a  great 
variety  of  instances,  to  find  the  exact  reasons  on  which  they  are 
bnilt,  or  by  which  they  are  sustained.  For  the  purpose  of  order, 
and  JDst  method,  and  reasonable  certainty,  and  simplicity,  in 
the  jvoceedings  of  Courts  of  Justice,  it  seems  indispensable, 
that  th^e  should  be  some  prescribed  forms,  in  which  the  allega- 
tions and  statements  of  the  grievances  complained  of,  and  the 
matters  of  defence,  should  be  set  forth,  and  the  times  when,  and 
the  modes  by  which,  tiiey  are  to  be  insisted  on,  should  be  estab- 
lished. Otherwise,  every  suit  would  be  involved  in  endless 
perplexity  or  confusion ;  and  it  might  be  difficult,  if  not  imprac- 
ticabie,  to  ascertain  what  in  reality  constitated  the  true  points 
of  the  plaintiff's  claim,  or  of  the  defendant's  defence.  Hence, 
in  every  system  designed  for  the  administration  of  public  justice, 
there  will  be  found  to  have  been  some  regular  modes  piescribed 
&a  the  ordinary  cases  put  in  litigation ;  and  from  time  to  time. 
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Vln  PREFACE. 

as  new  caseB  have  arisen  of  an  annEnal  and  extraordinaiy 
character,  the  old  forma  have  been  modified,  or  new  forma  have 
been  introduced.  Since  there  must  be  some  rules,  the  choice  ia 
often  a  mere  meaauriqg  cast  between  one  regulation  and  another ; 
and  yet  that  choice  must  be  made ;  and,  when  made,  the  regu- 
lation must  be  uniformly  acted  on.  The  surprise,  therefore,  ia 
not  that  we  should  sometimea  be  unable  to  aasign  a  satisfoctory 
reason  for  one  partdcnlar  regulation,  in  preference  to  another ; 
but  it  rather  ia,  that  so  many  regulations  can  be  expounded 
upon  grounds  of  general  convenience,  and  vindicated  as  reason- 
able and  just  in  themaelves. 

I  am  aware,  that  in  a  treatise  so  pnrely  technical,  there  is  little 
room  for  any  thing  more  than  dry  details,  and  clear  and  accurate 
statements.  The  subject  forbids  ornament;  and  it  must  be 
discussed  with  a  close  and  almost  servile  obedience  to  authority. 
When,  however,  a  doctrine  seemed  to  me  to  require  some  quali- 
fication, or  to  admit  of  a  fuller  exposition,  which  might  be  use- 
fully tirought  before  the  attentive  reader,  I  have  endeavored  to 
make  the  notes  the  vehicle,  either  of  criticism  vr  of  information. 
I  have  quoted  pEissages  from  leading  an^ortties  on  particular 
points,  with  a  view  to  convey  to  the  student  some  views,  which 
a  brief  text  w^ould  scarcely  onggest  to  bis  thoughts.  These 
quotations  will  be  found,  as  I  trust,  useful  in  explaining  difficul- 
ties, and  in  promoting  accurate  inquiries,  and  in  fttrnishing 
hints  for  future  practice.  This  has  not  been  the  least  laborious 
part  of  the  work. 

The  stmcture  of  every  Treatise  on  the  subject  of  Equity 
Pleadings,  most  be  essentially  founded  on  Lord  Bedesdale's 
admirable  work  on  Readings  in  the  Court  of  Chancery.  That 
Treatise  has  been  well  desmbed  by  Lord  Eldon  to  be  "  a 
wonderful  effort  to  collect,  what  is  to  be  deduced  firom  authori- 
ties, speaking  so  littie  what  is  clear.  And  the  surprise  is  not 
from  the  difficulty  of  understanding  all  he  has  said ;  but  that  so 
much  can  be  understood."  ^  Sir  Thomas  Plumer,  in  his  mas- 
terly judgment  in  a  cause  of  great  celebrity,  has  also  said ; 
"  To  no  aatbority,  living  or  dead,  could  reference  be  bad  with 
more  propriety  for  correct  information  respecting  the  principles, 

>  Lord  Eldon,  Lloyd  it.  Johnsf,  9  Ves.  S4. 
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by  which  Courts  of  Equity  ate  governed,  than  to  one,  whose 
know^ledge  and  experience  have  enabled  him,  fifty  years  ago,  to 
lednce  the  whole  subject  to  a  system  With  sach  a  anivereaUy 
admowledged  learning,  accuracy,  and  discrimination,  as  to  have 
been  ever  since  received  by  the  whole  profession  as  an  authori- 
tative standard  and  goide.  Vtventi  tUn  prasenies  largimw 
koHores" '  The  learned  Judge  and  noble  aathor  have,  since 
that  sentence  was  pronounced,  both  passed  to  the  grave ;  and 
we,  who  sorvive,  feel  the  truth  and  value  of  this  tribute,  with 
all  the  affectionate  reverence,  which  belongs  to  posthumous 
praise.  Never  coold  the  voice  of  praise  come  to  an  author  with 
a  higher  grace,  than  from  the  lips  of  such  eminent  men.  It  ts 
the  privileged  case  \ — Laudari  a  viris  laadatis. 

I  hare  transferred  into  my  own  pages  all  the  most  valuable 
materials  of  Lord  Bedesdale's  Treatise ;  and  generally,  where 
I  could,  in  his  own  language,  which  I  have  not  the  presumption 
to  think  I  could  improve,  and  from  which  I  have  rarely  deviated, 
except  to  insist  npon  some  qualification,  or  to  make  his  text 
occasionally  more  definite  and  clear.  I  have  also  freely  used 
the  materials  in  Mr.  Cooper's  and  Mr.  Beames's  excellent 
Treatises  on  Equity  Pleadings,  as  auxiliaries  to  that  of  Lord 
Bedesdale.  Each  of  them  is  under  the  same  obligations  to  him 
as  myself,  having  drawn  many  of  their  materials  from  the  same 
great  source. 

There  is  one  prominent  defect  in  all  tiiese  treatises,  and  that 
is  the  want  of  a  comprehensive  and  accurate  view  of  the  prin- 
ciples, which  govern  that  most  intricate  and  important  branch 
of  Equity  Pleadings,  the  subject  of  the  proper  and  necessary 
Parties  to  Bills.  My  aim  has  been,  as  ^  as  I  could,  but  per< 
haps  not  with  entire  success,  to  supply  this  defect.  I  had  not 
an  opportunity  of  seeing  Mr.  Calvert's  Treatise  on  Parties  to 
Bills  in  Equity,  until  after  my  own  chapter  on  the  same  head 
had  been  completed,  and  the  work  itself  was  in  the  press. 
Upon  a  review  of  his  book,  I  have  the  consolation  to  find,  that 
I  had  not  overlooked  any  very  important  authorities  bearing  on 
this  subject     I  have,  however,  availed  myself  of  his  learned 


1  Cboliiiondele7  v.  Clinton,  3  Jac.  &  Walk.  161. 
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reseaiches  for  a  few  Buggestions,  wMdi  had  not  before  so  closely 
attracted  my  attention. 

In  Bubmitting  the  pieeent  Tolume  to  the  profeesion,  I  beg  to 
retnm  my  grateful  acknowledgments  for  Uie  kind  manner,  in 
which  my  former  labors  have  been  received ;  and  to  ask  an 
indulgent  consideratiott  for  that,  which  is  now  offered.  The 
task  has  been  one  of  severe  and  exhauating  effort,  scarcely 
relieved  by  any  consoling  circumstance,  except  the  conscious- 
nesB  of  the  performance  of  doty.  It  has  been  difficult  to  keep 
up  a  continued  attention  to  the  dry  details  of  technical  learning 
in  the  midst  of  my  other  various  judicial  and  professorial  en* 
gagements.  At  some  future  day,  I  hope  U>  find  leisure  to  com* 
plete  my  original  design  by  famishing  an  elementary  outline  of 
the  ftactice  of  Courts  of  Equity,  from  the  first  inception  of 
the  cause,  through  all  its  vaiions  stages,  to  the  execation  of  its 
final  decree,  mider  the  orders  of  the  highest  Conit  of  Appeal 
Let  me  in  conclusion  say  to  the  diligent  stodent,  that  a  thorough 
mastery  of  the  science  of  Equity  Pleadings,  if  not  absolutely 
indispensable  to  professional  success  and  eminence,  will,  at  all 
events,  be  found  in  a  very  high  degree  to  promote  them.  Let 
him  ponder  well  upon  the  admonition  contained  in  t^e  language 
of  that  great  jurist  of  aatiqaity,  Cicero, — "  Sic  igitar  instructus 
veniet  ad  caofias ;  quarum  habebit  genera  primum  ipsa  cognita ; 
erit  enim  ei  perspectum,  nihil  ambigi  posse,  in  qno  non  aut  res 
controversiam  feciat,  ant  verba ;  res,  ant,  de  vero,  aut  de  lecto, 
ant  de  nomine ;  verba,  aut  de  ambiguo,  ant  de  contrario." ' 
Cambbidob,  January  1, 1B38. 

>  Cicero,  Orator,  cL  34. 
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OK 

EQUITY  PLEADINGS. 


CHAPTER  I. 


INTRODUCTORY    CHAPTER. 


§  1.  Hating  in  a  former  work  treated  of  the  nature,  ori- 
gin, and  extent  of  Equity  Jurisprudence,  as  administered  in 
England  and  America,  and  td  die  principles  by  which  the 
jarisdiction  in  Equity  ia  governed  and  limited,  the  path  is 
now  open  for  as  to  direct  our  inquiries  into  the  forms  and 
modes,  in  which  this  remedial  justice  is  applied  to  the  actual 
bnnness  and  concerns  of  human  life,  in  order  to  protect  and 
vindicate  rights,  or  to  prevent  and  redress  wrongs.  It  is 
obviooa,  diat,  in  ^very  system  of  jurisprudence,  professing  to 
provide  for  the  due  administration  of  public  justice,  some 
forms  of  proceeding  must  be  estabUshed,  to  bring  the  matters 
in  controversy  between  the  parties,  who  are  interested  therein, 
before  the  tribunal,  by  which  they  are  to  be  adjudicated.  And 
for  the  sake  of  the  despatch  of  bu«ness,  as  well  as  for  its  due 
arrangnnent  with  reference  to  the  rights  and  convenience  of 
all  the  suitors,  many  regulations  must  be  adopted,  to  induce 
certain^,  order,  accuracy,  and  uniformity  in  these  proceedings. 
Hence  it  wiS  be  found,  that  the  jurisprudence  of  every  civil- 
ized country,  ancient  and  modem,  has  established  certain 
modes,  in  which  the  complaints  and  defences  of  parties  are  to 
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be  brought  before  the  public  tribunals;  and  has  authorized  the 
latter,  by  rules  and  orders,  to  prescribe  the  time,  the  manner, 
and  the  circumstances,  in  which  every  suit  is  to  proceed,  from 
its  first  institution  to  its  final  determiaation. 

§  S.  This  is  emphatically  true  in  the  jurisprudence  of  Eng- 
land and  America;  and  is  not  only  exemplified  in  tbe  proceed- 
ings in  suits  at  Common  Law,  but  in  those  also  which  are 
governed  by  tbe  larger  and  more  liberal  doctrines  of  Equity. 
Indeed,  in  the  latter,  as  well  as  in  the  former,  there  are  many 
rules  altogether  founded  in  artificial  reasoning,  but  which, 
nevertheless,  may  be  affirmed,  witb  few  exceptions,  to  be 
gready  promotive  of  public  justice,  and  subservient  to  private 
convenience.  If,  here  and  there,  any  of  them  work  an  appar- 
ent hardship  or  mischief,  it  will,  on  close  examination,  be 
found  that  they  also  accomplish  much  general  and  permanent 
good;  and  in  this  respect  they  partake  only  of  the  infirmly 
of  all  general  rules,  which  must,  in  particular  cases,  give  rise 
to  some  inequalities,  and  shut  out  some  individual  equities  and 
rights. 

§  3.  The  design  of  tiie  present  Commentaries  is  to  present 
a  general,  but,  at  the  same  time,  an  accurate  outline  of  the 
proceedings  in  Courts  of  Equity  from  the  original  institution 
of  a  suit  to  its  close,  and  to  accompany  the  same  with  such 
explanations  and  illustrations  as  may  serve  to  develop  the  prin- 
ciples on  which  they  are  founded,  and  the  reasons  by  which 
they  are  sustained.  It  will  not,  indeed,  be  posfflble  in  all  cases 
to  ascertain  these  principles  and  reasons;  for  they  are  some* 
times  lost  in  remote  antiquity,  and  sometimes  they  depend 
upon  rules  of  such  a  purely  artificial  character,  although  aris- 
ing from  the  exercise  of  a  sound  discretion,  as  to  be  incapable 
of  any  very  satisfactory  exposition. 

§  4,  The  subject  naturally  divides  itself  in  two  great  heads, 
the  Pleadings  in  framing  a  suit  in  Equity,  and  the  Practice  in 
conducting  a  suit  in  Equity.  By  the  Pleadings  we  are  to 
understand  the  written  aU^;ations  of  the  respective  parties  in 
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die  suit,  that  is  to  say,  the  written  statement  of  the  plaintiff, 
containing,  in  a  due  legal  form,  the  facts  of  the  case  on  whidi 
be  grounds  bis  title  to  relief,  or  to  some  equitable  interpoGdtion 
or  ud  from  the  Court ;  and  the  written  answer  or  defence  of  the 
defendant  to  the  charges  of  the  plaintiff,  either  denying  them 
altogether,  or  admitting  them,  and  relying  on  some  other  mat* 
ters,  as  a  bar  to  the  suit,  or  admitting  tbem,  and  insisting  upon 
the  want  of  title  in  the  plaintiff  to  the  rehef  sought,  or  to  the 
interposition  or  ud  of  the  Court;  and  the  written  reply  thereto 
by  the  plamtiff.^  By  the  Practice  in  a  suit  in  Equity  we  are 
to  understand  all  the  various  proceedings  in  the  suit,  whether 
by  the  positire  rules,  or  the  usage  of  the  Court,  and  whether 
interlocutory  or  otherwise,  which  may  become  necessary  or 
proper  for  the  due  conduct  thereof  from  the  beginning  to  the 
final  determination  thereof, 

§  5.  Although,  in  a  general  sense,  the  distinction  between 
the  pleadings  and  the  practice  in  a  suit  is  sufficientiy  obvious 
from  the  foregoing  description  of  their  respective  characters 
and  objects;  yet  it  is  not  easy,  even  if  it  be  practicable,  wholly 
to  separate  the  considerations  belonging  to  the  one  fi-om  those 
belonging  to  the  other.     The  principles  which  regulate  the 


1  In  Bacon's  Abridgment,  tide,  Fleai  and  Ptending,  it  ia  uud,  tbat "  Pleading 
in  general  ngoifies  the  all^atioiu  of  parties  to  suits,  irbeii  the;  are  pot  into  a 
.  proper,  lej^  fonn."  And  again, "  Heading,  in  Btrictnesa,  is  no  more  tbon  set- 
ting fbrth  that  fact,  which  in  law  shows  the  justice  of  the  demand  made  by  the 
pUintiS',  or  the  discharge  and  defence  made  hj  the  defendant."  Mr.  Jostice 
Bnller  has  given  a  definition,  which  has  equal  tenenest  and  accnracf.  "  Plead- 
ing," aajs  he,  "is  the  fonnal  mode  of  aUeging  that  on  the'record,  which  wonld 
be  the  support  or  defbnce  of  the  part]^  on  eTidence."  Bead  r.  Brookman, 
S  T.  £.  IfiS.  Each  of  these  definitions  is  eqoallf  as  applicable  to  pleadings  in 
Eqnigr,  as  to  pleadings  at  I«w.  Bat  it  may  serre  to  make  the  real  natnre  of 
ple«dinp  in  Eqml7,  in  a  technical  sense,  better  known,  to  state,  tbat  they  cod. 
Mt  of  the  formal,  written  allegatioss  or  statements  of  the  respective  parties  on 
the  record  to  maintain  the  suit,  or  to  defeat  it,  of  which,  when  contested  in 
matters  of  fhct,  they  propose  to  offer  proofs,  and  in  matters  of  law  to  offer  ar- 
gument! to  the  CoDrt  In  a  popnlar  sense,  the  OTti.  argomenta  of  connsel,  and 
especially  their  addresses  to  jariee  or  to  the  Court,  are  often  called  pleadings. 
But  this  is  not  the  tme,  legal  sense. 
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pleadings  are  sometimea  so  intimately  connected  with  tlie  prac- 
tice of  the  Conrt,  as  to  the  Ume,  the  manner,  and  the  ciTcuin- 
Btances,  which  affect  their  introduction  and  use,  that  any 
discussion  of  the  former  without  adverting  to  the  latter,  would 
be  very  deficient  in  the  appropriate  detdls,  and  imperfect  in 
the  just  expositiona  belonging  to  the  aubject.  Thua,  for  exam- 
ple, it  is  the  proper  office  of  pleading  to  ascertain  what  facts 
should  be  diarged  in  the  plaintiff's  statement  of  his  case;  but, 
if  the  facts  are  imperfectly  stated,  the  time,  and  manner,  and 
circumstances,  in  which  the  pl^ntiff  will  be  permitted  to  make 
a  more  perfect  statement  of  his  case,  by  way  of  amendment, 
properly  belong  to  the  practice  of  the  Court.  But  a  treatise, 
which  should  embrace  the  subject  of  the  amendment  of  plead* 
inga,  without  adverting  to  the  time,  the  manner,  and  circum- 
stances, under  which  such  amendment  could  be  made,  would 
be  manifestly  defective  in  its  most  important  det^s. 

§  6.  In  the  present  Commentaries,  therefore,  matters  of 
practice,  when  mixed  up  with  matters  of  pleading,  will  be 
occasionally  introduced,  whenever  they  may  serve  better  to 
explain  the  particular  topic  under  consideration.  In  other 
respects,  these  subjects  will  be  successively  discussed  under 
separate  and  independent  heads.  And  in  the  first  place,  we 
shall  treat  of  the  aubject  of  Pleadings  in  Equity  ;  and  this 
again  requirea  a  subdivision  into  pleadings  on  the  part  of  the 
plaintiff,  and  pleadings  on  the  part  of  the  defendant.  The 
former  will  naturally  constitute  the  first  topic  of  our  inquiries. 


-obvGoo»^lc 


I.n.]  BILU  IN  EQUITY. 


CHAPTER  II. 

BILLS   IN    EQUITY GENERAL   NATURE   AND   FORM. 

§  7-  When  a  private  party  has  a  case,  which  he  is  advised 
is  redressible  only  by  an  application  to  a  Court  of  Equity,  he 
commences  his  suit  by  prefeniog  to  the  Court,  having  juris- 
^ctioQ,  a  written  statement  of  hb  case,  which  is  called  a 
Bill  in  Chancery,  or  a  Bill  in  Equity,  which  is  in  the  nature 
of  a  petition  to  the  Court,  and  sets  forth  the  material  facts, 
and  condudes  with  a  prayer  for  the  appropriate  relief,  or  other 
diing  required  of  the  Court,  and  for  the  usual  process  against 
the  parties,  against  whom  the  relief  or  other  thing  is  sought, 
to  bring  them  before  the  Court  to  make  due  answer  in  the 
premises.^  The  bill  is  sometimes  called  an  English  Bill,  when 
it  is  addressed  to  the  High  Court  of  Chancery  in  England, 
in  order  to  distinguish  it  from  the  proceedings  in  suits  within 
the  ordinary  jurisdiction  of  that  Court  as  a  Court  of  Common 
Law,  which  latter,  though  now  in  the  English  language,  were 
anciently  in  the  French  or  Norman  tongue,  and  afterwards 
in  the  Latin ;  whereas  Bills  id  Chancery  were  always,  or  at 
least  from  very  early  times,  preferred  in  the  English  lan- 
goage.' 

§  8.  When  the  suit  is  instituted  on  behalf  of  the  Crown  or 
Government,  or  of  those  who  partake  of  its  prerogative  (such 
as  idiots  and  lunatics')  or  whose  rights  are  under  its  particular 
protection  (^snch  as  the  objects  of  a  public  chari^,)  the  matter 


1  Uitf.  Eq.  PL  bf  Jeremr,  T;  S  Woodeo.  LecL  E5,  p.  867-368. 

*  Httf.  £q.  PL  b}r  Jeremy,  8.  See  Calendar  of  Proceedings  in  Chaoceiy 
printed  bj  ParEament,  in  18S7, 

3  Cooper,  £q.  Fl.  104  ;  1  Moot  Eq.  PL  cb.  3,  p.  401-40S;  1  Mont.  Eq.  Fl. 
81-9*. 
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of  complaint  is  offered  to  tjie  Court  hj  vdy  of  iDformation, 
given  hj  the  proper  ofRcers  of  the  Crown  or  Government  (as, 
by  the  Attorney-General  or  Solicitor-G«neral,)  and  not  bj  way 
of  petition.'  When  the  suit  immediately  concerns  the  rights 
of  the  Crown  or  Government  alone,  these  officers  proceed 
purely  by  way  of  Information.'  When  the  suit  does  not  im* 
mediately  concern  the  rights  of  the  Crown  or  Government,  its 
officers  depend  on  the  relation  of  some  person,  whose  name  is 
inserted  in  the  Information,  and  who  is  termed  the  Relator. 
And  as  the  suit,  though  in  the  name  of  the  Attorney  or  Solic- 
itor General,  .is  then  carried  on  under  the  direction  of  the  rela^ 
tor,  he  is  considered  as  answerable  to  the  Court  and  to  the 
parties  for  the  propriety  of  the  suit  and  the  conduct  of  it;  and 
he  may  be  made  responsible  for  costs  (which  the  Crown  or 
Government  itself  is  never  compellable  to  pay,)  if  the  suit 
should  appear  to  have  beoi  improperly  instituted,  or  in  any 
stage  of  it  to  be  improperly  conducted*  Still,  however,  a 
relator  in  such  cases  is  by  no  means  indispensable;  and  the 
Attorney-General  may,  if  he  pleases,  proceed  in  the  suit  without 
one.^  Sometimes  it  happens,  that  the  relator  has  an  interest 
in  the  matter  in  dispute,  in  connection  with  the  Crown  or  Gov- 
ernment, of  the  injury  to  which  he  has  a  right  to  complain. 
In  such  a  case,  his  personal  complunt  is  joined  to  and  incorpo- 
rated with  the  Information  given  to  the  Court  by  the  officer  of 
the  Crown  or  Government,  and  then  they  form  tt^tber  an 
Information  and  Bill,  and  are  so  termed.'    Informations,  how- 


1  Mitf.  Eq.  PL  by  Jansmj,  7,  n,  i2,  id;  Cooper,  Eq.  FL  101-107;  t  Uont. 
Eq.  FL  61,  84,  83,  87. 

s  Cooper,  Eq.  FI.  101, 10!. 

>  Coc^r,  Eq.  PI.  by  Jeremy,  21-23 ;  Cooper,  Eq.  PI.  1,  99-102, 104, 106 ; 
Attorney-GeDenl  v.  Vlriaa,  1  Ron.  R.  396,  337 ;  1  Uont.  Eq.  Ft.  86,  68. 

4  In  Be  Bedford  Cbuity,  2  SwuuL  B.  420 ;  Mit£  Eq.  PI.  by  Jeremy,  SS ; 
note  (d), 

a  Uitf.  Eq.  PL  by  Jeremy,  22,  28,  99, 100 ;  Cooper,  Eq.  PL  1 ;  Attomey- 
Genersl  v.  Tirian,  1  Ham.  B.  28S,  23< ;  Attanvey-GeDenl  v.  Uayor  of  Brittd, 
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ever,  differ  irom  Bills  little  more  than  in  name  and  form,  and 
therefore,  the  same  rules  are  in  general  applicable  to  both.^ 
Iiifoniiati<nis  respecting'  charities  constitute  the  most  striking 
exception;  for  in  these  the  Court  wiU  not  require  the  same 
strktness,  either  as  to  parties,  or  to  pleadings,  as  is  ordinarily 
reqaired  in  Bills.  The  other  peculiarities  of  Informations  are 
too  few  to  justify  any  distinct  examination.^  The  subsequent 
remarks  will  therrfore,  be  mainly  confined  to  the  general  nature 
and  structure  of  Bills. 

§  9>  It  is  obvious,  that  every  Bill  must  have  for  its  object 
one  or  more  of  the  grounds,  upon  which  the  jurisdiction  of  a 
Court  of  Equity  is  founded.  That  jurisdiction  sometimes  ex- 
tends to  the  final  dednon  of  the  subject-matter  of  the  suit ; 
sometimes  it  is  <Hdy  ancillary  to  the  decision  of  a  present  suit 
brought  or  of  a  future  suit  to  be  brought  in  another  Court ; 
sometimes  it  is  merely  of  a  precautionary  or  preventive  nature, 
to  avert  meditated  or  threatened  wrong;'  and  sometimes, it  is 
merely  to  require,  that  the  parties  really  interested  in  a  contro- 
versy, should  be  compelled  to  litigate  tbdr  rights  without  peril 
or  expense  to  a  mere  stakeholder,  having  no  interest  therein. 
The  bill  may  therefore,  either  complain  of  some  injury,  which 
the  party,  exhibiting  it,  sufiers,  and  pray  relief  according  to 
the  injury ;  or,  vrithout  praying  relief,  it  may  seek  a  discovery 
of  matter  necessary  to  support  or  defend  another  suit ;  or  it 


$  llMid.  B.  S19;  S.  C.  %  Jm.  u>d  Walk.  29»;  1  Mont.  Eq.  PL  ch.  4,  p.  87. 
Somedrnta,  in  csmb  of  tlua  (ort,  the  Crown  is  repreMDted  bj  the  Attornef- 
General  u  pUintilT,  and  bj  the  Solicitor-Geaenl  aa  defendant,  in  the  nine  init, 
where  tliere  ai«  oonflictiDg  clainia  between  the  King  and  penoDS  partaking  of 
bit  preropUiTe  or  under  hii  peculiar  protection.  That  was  the  case  in  Attor- 
ney-Genenl  n.  iSxyot  of  Bristol,  S  Madd.  K.  819;  S.  G.  3  Jac.  and  Walk. 
294,  respeciing  a  charitj.  Utt£  Eq.  FI.  b^  Jeremj,  22,  note  (fi)  ;  Attomej-Gen- 
eral  e.  Titiwi,  1  Bam.  K.  226. 

''imC  £q.FLbr  Joremr,  BS,  100;  Cooper,  Eq.  FL  lOfi,  lOS;  1  MonL  £q. 
PL  ch.  S,  p.  si-ea. 

s  Cooper,  Eq.  FL  lOi-107;  Barton's  Suit  in  £q.  26. 

)  Uil£  Eq.Fl\>j  Jeremy,  8. 
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may  seek  to  preserve  or  perpetuate  testimony ;  or  it  may  com- 
plain of  a  threatened  wrong  or  impending  mischief,  and,  stating 
a  probable  ground  of  possible  injury,  it  may  pray  the  assistaQce 
of  die  Court  to  enable  ibe  party,  exhibiting  the  Bill,  to  {H'otect 
or  defend  himself  from  such  wrong  or  mischief  whenever  it 
shall  be  attempted  or  committed.^ 

§  10.  But,  whatever  may  be  the  object  of  the  Bill,  the  first 
and  fundamental  rule,  which  is  always  indispensable  to  be 
observed,  is,  that  it  must  state  a  case  within  the  ^propriate 
jurisdiction  of  a  Court  of  Equity.  If  it  fiuls  in  this  respect, 
the  error  is  iatal  in  every  stage  of  the  cause,  and  can  never  be 
cured  by  any  waiver  or  course  of  proceeding  by  the  parties ; 
for  consent  cannot  confer  a  jurisdiction  not  vested  by  law. 
And,  although  many  errors  and  irregularites  may  be  waived 
by  the  parties,  or  be  cored,  by  not  being  objected  to,  the  Court 
itself  cannot  act  except  upon  its  own  intrindc  authority  in  mat- 
ters of  jurisdiction ;  and  every  excess  will  amount  to  a  usurpa- 
tion, which  will  make  its  decretal  orders  a  nullity,  or  infect 
them  with  a  ruinous  infirmity.  But  of  this  more  vrill  be  said 
in  anothef  place. 

§  11.  In  early  times,  as  might  well  be  supposed.  Bills  were 
in  their  structure  of  great  simphdty  and  brevity.  The  cases 
in  which  resort  was  then  had  to  Equity  jurisdiction,  were  com- 
paratively few,  and  the  facts  were  of  no  great  complexity  or 
difficulty  of  detaU.  The  rights  of  parties  depended  upon  titles 
exceedingly  simple  in  their  nature  and  origin.  The  wrongs 
to  be  redressed  were  palpable  and  direct.  The  whole  business 
of  human  life  flowed  on  in  narrow  and  shallow  channels ;  and 
it  might  be  s^d,  almost  without  a  figure,  that,  as  the  stream 
moved  along  with  its  slow  and  languid  and  winding  current, 
it  might  be  sounded  and  measured  to  its  very  depth  and  bot- 
tom by  any  common  mind.  The  cause  of  every  interruption 
in  its  progress  was  immediately  visible ;  and  the  remedy  to  be 

1  MitC  £q.  PL  b7  Jeremj,  8. 
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applied  was  as  clear  as  the  ripple  of  the  stream,  whicb  indi- 
cated it,  to  the  moBt  careless  e^e. 

§  IS.  In  some  of  the  moat  aiunent  Bills,  as  appears  hy  the 
records  in  the  Tower  in  London,  the  plaintiff  did  not  praj  any 
relief  or  any  process  ;  but  merely  prayed  the  Chancellor  to 
send  for  the  defendant,  or  to  examine  the  defendant ;  and 
in  others,  in  which  relief  was  prayed,  the  prayer  of  process  was 
various,  sometimes  a  writ  of  eorput  cum  eaugd,  sometimea  a 
mipceTia,  and  sometimea  other  writs.^  Afterwards,  the  bill 
assumed  a  more  regular  and  uniform  frame,  although  it  was 
very  unlike  that  belonging  to  tbe  present  day.  In  the  form 
alluded  to,  it  contained  a  statement  of  the  facts  of  the  plaintiff's 
case,  followed  by  a  prayer  to  the  Court  to  grant  suitable  relief, 
and,  for  that  purpose,  that  tlte  aubpiena  of  tbe  Court  might 
issue  to  bring  the  parties  complained  of  before  it.  Hiis  state- 
ntent  and  this  prayer  constituted  the  wlu^e  of  the  B31,  and 
eixitinued  to  do  so  until  a  comparatively  modem  period  of  time, 
although  it  is  difficult  to  fix  &e  exact  time.  When  additions  be- 
gan to  be  made  to  it.'  Tbeae  additions  must  indeed  have  been 
gradually  incorporated  into  it,  as  the  progressive  increase  and 
complication  of  the  common  business  of  life  or  the  new  exi- 
gencies of  society,  created  an  occasion  or  necessity  for  them. 
And  as  tbe  system  of  the  remedial  justice  of  Courts  of  Equity 
began  to  be  better  understood,  and  to  he  more  liberaUy  admin- 
istered, it  was  natural  that  a  corresponding  refinement  in 
method,  and  a  more  elaborate  exposition  of  every  case,  sbonld 
be  superinduced  into  the  8ti*uctnre  of  the  Bill  by  the  geniua, 
and  the  learning,  and  tbe  scholastic  astuteness  of  the  profes- 
sion. By  degrees  tbe  mere  naked  statement  of  facts  in  the 
Bill  was  succeeded  by  a  string  of  interrogatories,  constituting 
an  integral  part,  (called  the  interrogatory  part,)  of  the  Bill,  the 
object  of  which,  was  to  sift  more  thoroughly  the  consdence  of 


1  Cooper,  Eq.  Ft  S,  4. 

*  Coqmr,  Eq.  FI.  4 ;  Fartri^  p.  HajcnA,  11  Tea.  SK 
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die  defcDdant  as  to  these  facts;  and  afterwards  tbere  was 
added,  what  ia  called  the  charging  part  of  the  Bill,  which  was 
inserted  in  order  to  meet  the  defence  expected  to  be  set  up, 
and  to  obviate  its  effect  by  counter  allegations,  which  should 
destroy  its  validity.^  Still,  however,  the  statement  of  the  case, 
and  the  prayer  of  the  Bill  for  relief  or  otherwise,  always  were, 
and  continue  to  be  to  this  day,  the  very  substance  and  essence 
of  the  Bill'  The  other  parts  have,  indeed,  their  appropriate 
uses  and  fimctions;  and  when  skilfully  drawn  and  judidously 
applied  become  the  means  of  eliciting  the  truth,  and  often  of 
saving  much  delay  and  inconvenience  and  expense  to  the  parties.* 
§  13.  Equity  Pleading  has,  indeed,  now  become  a  science 
of  great  complexity,  and  a  very  refined  species  of  logic,  which 
it  requires  great  talents  to  master  in  all  its  various  distinctions 
and  subtle  contrivances,  and  to  apply  it,  with  sound  discretion 
and  judgment,  to  all  the  diversities  of  professional  practice. 
The  abiU^  to  understand,  what  is  the  appropriate  remedy  and 
relief  for  the  case ;  to  shape  the  Bill  fully,  accurately  and 
neatly,  without  deforming  it  by  loose  and  immaterial  allega- 
tions, or  loading  it  with  superfluous  details ;  and  to  decide,  who 
are  the  proper  and  necessary  parties  to  the  suit; — the  ability 
to  do  all  this  requires  various  talents,  long  experience,  vast 
learning,  and  a  clearness  and  acuteness  of  perception,  which 
belong  only  to  very  gifted  minds.*  Without  tbese,  diligence 
and  industry  will  not  always  ensure  success;  although  it  niay 
he  as  truly  said,  that,  without  the  latter  also,  genius,  however 


1  Cooper,  £q.  PI.  i.    See  Hare  on  Diwovery,  323. 

a  Cooper,  Eq.  PI.  i. 

3Mitf.Eq.Pl.byJeremy,'i7;  2  Mont  Eq.  PI.  Sll.  Note  T.  F.— Mr.  Bell, 
(one  of  tlie  moat  ezperienced  connset  in  Chancerj,)  in  bU  aniwera  lo  the  inter- 
rogfttorisB  pat  bj  tbo  Cfaancery  ComnuBrionera,  gave  aome  very  interesting  views 
of  this  subject,  irbicb  everj  student  would  do  well  to  peruse.  See,  especi&Ilj, 
bis  answers  lo  questions  from  Q.  6  to  Q.  34,  ia  tbe  Parliamentaiy  Report  at  tbe 
ChanceiT'  CtMiimtssioaers,  in  Marcb,  1826,  Appx.  p.  1-3. 

*  See  Cooper,  Eq.  Pi.  i. 
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higfa,  will  find  itself  ontstripped  io  the  race,  and  be  compelled 
to  pay  homage  to  inferior  minds,  who  may  win  an  easy  tri- 
umph by  steady  perseverance  against  the  bold,  but  irregular, 
sallies  of  less  wary  adversaries. 

§  14.  The  pleadings  in  Equity  were  probably  borrowed 
from  the  Civil  Law,  or  from  the  Canon  Law,  (which  is  a 
derivatiTe  frfsn  the  Civil  Law,)  or  from  both.'  The  early 
Chancellors  were  for  the  most  part,  if  not  altogether,  ecclesi- 
astics, and  many  of  them  were  bred  up  in  the  jurisprudence  of 
the  Civil  and  Canon  Law;'  and  it  was  natural  for  them,  in  the 
administration  of  their  judicial  functions  in  the  Court  of  Chan- 
cery, to  transfer  into  that  Court  the  modes  of  proceeding,  with 
which  they  were  most  familiar.  Hence,  at  almost  every  step, 
.  we  may  now  trace  coincidences  between  the  pleadings  and 
practice  in  Chancery,  and  the  pleadings  and  practice  in  a  Ro- 
man suit  and  'm  an  Ecclesiastical  suit.'     But,  as  the  Court  of 


1  Cooper,  Eq.  H.  8,  9 ;  Gilb.  For.  Bom.  ch.  4,  p.ii;  8  Reevu's  Hist  of  the 
L&w,  380;  BaitOD,  Eq.  Bnit,  i6  ;  3  Bl&ck.  Comm.  443. 

■  3  Black.  Comm.  47. 

3  8e«  S  Brown,  Cir.  and  Adm.  Lair,  ch.  8,  p.  347,  be.  Gilbert,  in  Eub  Forum 
Bomanmn,  has  traced  an  outline  of  the  proceeding*  in  suits  ander  the  Civil 
Law  and  in  the  Canon  Law.  (Gilbert^s  Forom  Bonuumm,  ch.  2,  p.  20,  &c.,  ch. 
3,  p.  29,  &c.,  ch.  4,  p.  44,  &c.)  The  whole  is  too  long  for  insertion  in  this  [Jace, 
but  th«  following  extracts,  applicable  to  the  pleadings,  laaj  be  nseful. 

"  When  the  aetor  and  reut  came  befbre  the  prtetor,  then  the  odor  did  acti/mtm 
tdere;  and,  anciently,  this  was  done  by  showing  the  caose  of  hit  action  to 
the  prtetor,  who  thereupon  gare  him  ont  his  proper  action.  Bnt  afterwards  the 
aelirr  used  to  have  hia  cause  of  complunt  ready  in  writing,  to  offer  to  the  pnetor, 
which  they  called  the  libel,  and  with  it  produced  each  contracts  or  instraments, 
as  were  the  foundation  of  hia  title  or  complaint;  and  then  the  reus  was  obliged 
to  give  bail  to  appear  at  the  third  day  afterwards,  which  was  called  dugperm- 
i/inui,  and  this  time  was  given  him  to  conuder  whether  he  would  conlest  or  not 
at  the  third  day.  If  he  contested  the  suit,  there  were  forms  of  questions  and 
answers,  which  mntnally  pasted  between  the  aetor  and  reut,  in  which  qnettiont 
the  aetor  affinned  his  right,  and  the  reut  demed  it,  and  this  was  called  conteila' 
lio  lilu.  Likewise,  before  the  pnator,  the  reiu,  without  contesting  the  suit,  might 
put  in  exeeptio  dtcJinatoria,  as  also  he  might  desire,  that  the  actor  might  be. 
nn>m,  that  the  snit  was  not  commenced  ont  of  malice ;  as  the  aetor  might  have 
the  rem  sworn,  that  he  did  not  defend  it  ont  of  malioe  ;  and  these  oatltf  were 
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Cbanoeiy  attained  more  extensive  jurisdiction,  and  exercised 
more  diversified  powers,  new  modes  of  proceeding  were  from 


called  J  uroniMia  ealvmniapottHltm  conteilatiim.  The  pnetor  gave  them  judges, 
and  the  libel  conleited  was  brought  before  the  jadgea,  and  upon  this  libel  the 
actor  put  in  portions,  to  irhieb  the  reiu  ma  obliged  to  pnt  in  big  uuwer,  dutn 
the^  might  anperwde  the  necen^  of  pTOving,  what  waa  confeaKd  by  the  ma. 
Bat,  if  the  reus  denied  anj  part  of  the  poutiona,  then  the  part  that  was  denied, 
was  formed  into  what  thej  called  artievli;  and  npon  theae  articvU  interrogato- 
ries were  framed,  to  be  exhibited  to  the  witaeaies.  Bot  the  witnesaes  were  not 
obliged  to  aniwer  anj'  interrogatorj,  which  was  not  framed  ont  of  one  of  the 
articles  Upon  these  interrngatories,  one  of  the  juijieu  daft  himself  examined  i 
and  the  depositions  were  taken  in  writing  bj  a  notarj,  or  one  .of  the  jadge's 
clerks.  When  all  the  witneaeea  were  examined,  both  for  (be  ocfor  and  rent, 
then  they  published  the  depositions,  and  gave  out  copies  of  them  to  both  parties; 
apon  which  the  juris  periti  et  palroni  made  the  orations  for  their  clients  before 
tbe  judges,  and  then  the  judges  pronounced  their  sentence,  which  was  given  to 
the  pmtor  to  be  executed. 

"  But,  to  describe  this  more  fully,  though  according  to  the  ancient  form,  any 
Roman,  who  had  a  demand  against  another,  might  drag  him  to  justice,  oblorto 
coUa,  as  they  called  it ;  yet  that  being  found  inconvenient,  they  came  to  a  new 
method,  which  was,  that  they  should  first  tdere  actionem  before  the  pmtor ;  and 
then  the  pnstor  gave  him  out  his  proper  action,  and  a  liber^  to  cite  the  party, 
and  he  either  cited  lum  by  himself,  or  by  a  messenger ;  and  then  the  defendant 
was  uther  obliged  to  go  along  with  his  adversary,  or  give  tecority  to  appear  ; 
and  if  he  did  neither,  the  aetar  might  obtorio  eoUo  force  bim  before  the  prRlor. 
When  tiie  reut  came  in  before  the  pnetor,  the  aelor  did  produce  his  cause  (f 
complvnt,  which  was  sometimea  called  the  second  libel ;  for  the  first  libel  was  in 
order  to  obtain  the  power  of  citing,  and  was  called  the  It&eUtu  tuppUx;  and  the 
second,  to  show  the  reut,  what  he  waa  to  answer,  was  called  the  Ubellut  actionit 
out  meritorius;  and  then  the  actor  adced  of  the  praator  poletlaiem  agendi,  that 
is,  the  power  to  implead  &&  dd'endant,  and  /ormidam,  confining  the  form  of 
the  action,  and  judktm,  who  waa  to  bear  and  determine  the  matt«r. 

"  And,  for  that  end,  the  odor  did  sammarily  show  before  the  prstor,  how  the 
action  accrued ;  and,  if  it  was  founded  on  any  instrument,  he  produced  it ;  if 
not,  a  witness  before[the  pmtor.  He,  likewise,  the  reu»  proposed  his  exceptions, 
either  deelinatoria,  also  called  diiatorua,  or  peremptoria  ;  though  the  perempto- 
ria  might  also  be  put  in  before  the  judge.  And  thus  the  cause  agehatur  turn- 
malm,  at  they  call  it,  and  tlie  pnator  determined,  whether  they  should  proceed 
in  judgment  or  not.  If  the  prator  ai^udged  they  were  to  proceed,  then  the 
reta  was  either  to  yield,  or  give  up  the  matter  in  demand  or  contest  it,  which 
was  the  Utit  eonUtlatio,  and  was  closed  before  the  pnetor. 

"  When  the  prator  had  given  a  judge,  he  was  to  make  out  a  citation  against 
the  rem  to  appear  before  him,  and  there  the  fint  act  was,  for  tbe  defendant  to 
aniw^the  pontioDi  on  the  libel.    After  thcee  podlioiu  were  aotwered,  the  next 
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time  to  time  adopted,  which  were  better  fitted  for  its  own  pecu- 
liar purposes;  and  the  pleadings  and  practice  in  Chancery 
haTe  now  become  a  distinct  and  independent  system. 

§  15.  Before  we  proceed  forUier  in  the  connderation  of  this 
subject,  it'may  be  well  to  take  notice  of  the  different  kinds  of 
Bills,  as  the  rules  t^)pIicable  to  the  frame  of  Bills  in  general 
are  necessarily  sulject  to  many  exceptions  and  modifications, 
when  they  are  i4>plied  to  the  peculiarities  belonging  to  cer^n 
kinds  of  Bills. 

§  16.  llie  most  goieral  division  of  Bills  is  into  those  which 


atatioa  was  npoo  the  articles,  upon  which  the  defendant  yrta  to  bring  in  hia 
crcM  intemgatoriea  to  the  witnessei,  who  were  to  be  examined  on  the  put  of 
the  plaintiff  npon  the  articles,  as  likeirise  any  witnesses  of  his  own,  which  he 
had  to  prodnce  on  the  matter  (^  the  articles.  And  at  that  act  there  was  given  a 
piDfaatoiy  term,  witliin  which  all  witnesses  were  to  be  exanuned,  and  the  depo- 
uti<nu  afterwards  to  he  poblithed.  One  of  the  judges,  who  was  to  hoar  the 
cauae,  was  one  of  the  persons  irho  exanuned  tlie  witnesses,  and  reported  as  to 
Ibeir  credit,  as,  whether  thef  answered  tmly ,  or  only  as  Ibej  were  iustracted. 
The  third  act  was  the  citation  after  the  pTobatorj'  tenn  was  over,  and  publica- 
tion bad  passed,  in  order  to  bear  judgment;  so  that,  in  everj  jndiciarj  act,  there 
was  need  of  a  citation,  leit  they  should  proceed  parte  inavdUd,  which  they 
thoa^t  to  be  nnjiut,  and  contrary  to  the  law  of  natore." 

Again :  "  And  the  modem  libel  of  the  canonista  is  formed  from  the  libel,  the 
ptwtionB,  and  the  articles  thrown  ibto  one,  and  now  called  libellut  arficulatiu, 
for  despatch ;  for  so  many  acta  are  not  now  neceuary,  u  were  of  old,  when  the 
liiii  coitiaialio  was  before  the  pnctor,  and  the  portions  and  articles  before  the 
judge.  And  in  thia  libel  they  conclude  with  dau»vl<e  lalularei  live  salvanles, 
wbkh  pray  relief  oinni  meliori  modo.  To  this  libel,  if  the  defendant  puis  in  a 
ueptiTe  answer,  that  is  now  rech>ned  a  sufficient  Utit  eonlalalio  to  proceed  to 
proof  upon;  though,  anciently,  the  manner  was  for  the  plaintiff  to  come  in,  and 
briefly  alErm  his  libel,  by  way  of  replication, 

"  With  OS  the  bill  is  the  libel,  and  the  prayer  of  general  relief,  according  to 
eqmty  and  good  conscience,  is  in  nature  of  the  salutary  clause,  and  the  narra- 
tive  part  of  the  bill  is  in  the  nature  of  the  positions,  and  the  intem^tory  part 
in  the  nature  of  the  articles,  and  the  prayer  of  relief  is  after  the  manner  of  the 
ancient  libel." 

Ur.  Brown,  in  lus  work  on  the  CSvil  and  Adm.  Law,  (S  Bro.  Civ.  and  Adm. 
Law,  ch.  8,  p.  34 T,  &c.,)  has  traced  out  some  of  the  cmncidencei  between  die 
proceedinfp  in  the  Civil  Law  and  in  Equity,  and  shown,  that  some  of  the  mles 
of  the  latter,  which  would  otherwise  seem  merely  arbitrary,  are  founded  upon 
the  natniBl  course  of  practice  under  the  foimec. 
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are  original,  and  those  which  are  not  original.  Or^;inal  Bills 
are  those  which  relate  to  some  matter,  not  bef^e  litigated  in 
the  Court  hy  the  same  persoos,  standing;  in  the  same  interests.^ 
Bills  not  original  are  those  which  relate  to  some  matter  already 
litigated  in  the  Court  by  the  same  persons,  and  whidi  are 
either  an  addition  to,  or  a  continuance  of  an  original  Bill,  or 
both.'  There  is  another  dass  of  Bills,  which  is  of  a  mixed 
nature,  and  sometimes  parties  of  the  character  of  both  of  the 
others.  Thus,  for  example,  Bills  brought  for  the  purpose  of 
cross  litigadon,  or  of  controverting-,  or  suspending,  or  revers- 
ing some  decree  or  order  of  the  Court,  or  of  obtuning  the 
benefit  of  a  former  decree,  or  of  carrying  it  into  execution,  are 
not  considered  as  strictly  a  continuaDce  of  the  former  Bill,  but 
in  the  nature  of  original  Bilk.'  And,  if  these  Bills  require 
new  facts  to  be  stated,  or  new  parties  to  be  brought  before  the 
Court,  they  are  so  far  strictly  of  the  nature  of  supplemental 
Bills.*  For  all  the  objects  of  the  p^e^^nt  work,  this  last  class 
may  be  treated  as  included  in  that  of  Bills  not  original.' 

§  17.  Original  Bills  may  be  again  divided  into  those  which 
pray  relief,  and  those  whidi  do  not  pray  relief."  In  a  broad 
and  general  seuse,  all  Bills  in  Equity  may  be  said  to  pray 
relief,  since  they  seek  the  aid  of  the  Court  by  some  decree  or 
decretal  order,  to  remedy  some  existing  or  apprehended  wrong 
or  injury.  But  in  the  sense,  in  which  the  words  are  used  in 
Courts  of  Equity,  such  BiUs  only  are  deemed  Bills  for  relief, 
as  seek  from  the  Court  in  that  very  suit  a  decision  upon  the 
whole  merits  of  the  case  set  forth  by  the  plaintiff,  and  a  decree. 


I  Illil£  Eq.  El.  b^  Jeremy,  8S ;  Cooper,  £q.  Fl.  43. 

9  HitC  Eq.  Tl  by  Jentnj,  85  ;  Cooper,  £q.  Fl.  44,  62. 

*Mitf.Eq.  PI.  1^  Jeremy,  96,97;  Cooper,  Eq.  PI.  100. 

s  Lord  Bedeadale  baa  treated  this  cIam  separatel}'.  Ht.  Cooper  has  treUcd 
it  M  iMlouging  to  tbe  cIub  of  biUi  not  original  Uit£  Eq.  PI.  by  Jeremy,  $3,  99, 
60;  Cotter,  Eq.  Fl.  62. 

e  BEtf.  Eq.  It  by  Jeremy,  34 ;  Cooper,  Eq.  PL  43, 44. 
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which  shall  ascertain  and  protect  present  rights,  or  redress 
present  wrongs.  All  other  Bills,  which  merely  ask  the  aid  of 
the  Court  ag:uD8t  possible  future  injury,  or  to  support  or 
defend  a  suit  in  another  Court  of  ordinary  jurisdiction,  are 
deemed  Bills  not  for  relief.^  And  this  distinction  is  not  merely 
formal ;  but,  as  we  shall  presently  see,  may  involve  very 
important  consequences ;  for,  if  a  plaintiff  should  by  mistake 
aak  for  rdief,  when  he  is  not  entitled  to  it,  his  Bill  may  be 
demorrable,  and  thereby  be,  for  the  purposes  of  jurisdiction, 
unmaintainable.' 

§  18.  Original  Bills  praying  for  relief  may  be  again  divided 
into  three  kinds.  (1.)  Bills  praying  the  decree  or  order  of  the 
Court,  touching  some  right  claimed  by  the  party  exhibidng  the 
BiD,  in  opposition  to  some  right,  real  or  supposed,  daimed  by 
the  party,  agunst  whom  the  BiD  ia  exhibited,  or  touching  some 
wrong  done  in  violation  of  the  plaintiff's  right.'  This  is  the 
most  common  kind  of  Bill.  (S.)  Bills  of  Interpleader,  where 
the  persi»i  exhibiting  the  Bill  cldms  no  right  in  t^^toeition  to 
the  rights  claimed  by  the  persons,  against  whom  the  bill  is 
exhibited,  but  prays  the  decree  of  the  Court,  touching  the 
rights  of  those  persons,  for  the  safety  of  the  person  exhibiting 
the  Bill.*  (8.)  Bills  of  Cerdorari,  which  pray  a  writ  of  certi- 
orari, in  order  to  remove  a  cause  from  an  inferior  Court  of 
Eqni^,  for  the  purpose  of  having  it  further  proceeded  in,  and 
decided  in  the  superior  Court  of  Equity,  to  which  the  process 
is  retumable.'  This  last  Bill  is  of  rare  (if  any)  use  in 
America,  and  is  not  of  very  frequent  occurrence  in  England. 
§  19-  Original  Bills,  not  praying  relief,  are  of  two  kinds. 


>  See  3fitf.  Eq.  PL  by  Jeremf,  S3,  34 ;  Cooper,  £q.  PL  43,  44. 

3  Fort,  {SIS. 

»Mit£Eq.PLbyJereiny,  34,  37;  Ckmper,  Eq.  PI.  48,  44. 

«  Mhf.  Eq.  PL  by  Jeremy,  94,  4S ;  Cooper,  Eq.  PL  43,  49  ;  Wyatt,  Pr.  Reg. 

s  Hit£  Eq.  PI.  by  Jeremy,  34,  50 ;  Cooper,  Eq.  PL  44,  30 :  Wy*tt,  Pr.  Reg. 
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(1.)  Bills  to  perpetuate  the  teatimony  of  witnesses,  or  to  exam- 
ine witnesses  de  bene  esse,  (2.)  Bills  of  discovery,  technically 
so  called ;  that  is  to  say,  BUls  for  discovery  of  facts  resting 
within  the  knowledge  of  the  par^,  against  whom  they  are 
exhibited,  or  of  deeds,  writings,  or  other  things,  in  his  custody 
or  power.^  Of  these  di&rent  species  of  original  Bills  we 
sHall  treat  more  at  large  hereafter, 

§  SO.  Bills  not  original  (as  we  have  seen)  are  either  (I.)  an 
addition  to,  or  a  continuance  of,  an  original  Bill ;  or  (S.)  they 
are  for  the  purpose  of  cross  litigation,  or  of  controverting,  or 
suspending,  or  reversing  some  decree  or  order  of  the  Court,  or 
carrying  it  into  execution.'  Of  the  former  kind  ore,  (1.)  A 
Supplemental  Bill,  which  is  merely  an  addidon  to  the  original 
Bill,  to  supply  some  defect  in  its  frame  or  structure.'  (2.)  A 
Bill  of  Revivor,  which  is  a  continuance  of  tlie  original  Bill,  to 
bring  some  new  party  before  the  Court,  when,  by  death  or 
otherwise,  the  original  party  has  become  incapable  of  prosecut' 
ing  or  defending  ib&  suit,  and  the  suit  is,  as  it  is  in  Equi^ 
technically  called,  abated,  that  is,  suspended  in  its  progress.* 
(3.)  A  Bill  both  of  revivor  and  supplement,  which  continues  a 
suit  upon  an  abatement,  and  supplies  defects  n^ch  have  arisen 
from  some  event  subsequent  to  the  institution  of  the  suit.^ 

§  fil.  Of  the  latter  kind  are,  (1.)  A  Cross  Bill  exhibited 
by  the  defendant  in  the  original  suit  against  the  plaintiff  in 
that  suit,  touching  some  matter  in  litigation  in  the  first  Bill. 
(S.)  A  Bill  of  Review  which  is  brought  to  examine  and  re- 


IMilf.  Eq.  PL  by  Jeremy,  84,  SI;  Cooper,  Eq.  H.  44,52,07,98. 

«  Cooper,  Eq.  PI.  62 ;  Mitf.  Eq.  PI.  by  Jeremy,  85. 

3Mitf.Eq.  PI.  by  Jeramy,  85,  88;  Cooper,  Eq.  Fl.  62. 

*  Mitf.  Eq.  PI.  by  Jeremy,  84  ;  Cooper,  Eq.  PI.  62.  The  genio  of  the  term 
abalemenl,  is  very  difibrent  in  Law  from  what  it  is  in  Equity.  In  the  former,  it 
amoDiits  to  a  positive  deatruction  of  the  rait,  co  tliat  it  h  quashed,  and  tbe  plain- 
tiffmnst  begin  anew;  in  the  latter  it  amounts  only  to  a  present  snspenrion  of 
tbe  proceedings,  which  may  by  a  revivor  be  put  again  into  activity. 

a  Mitf.  Eq.  PI.  by  Jeremy,  33 ;  Cooper,  Eq.  PI.  82. 
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verse  a  decree  made  upoD  a  former  Bill,  which  has  been  duly 
Mu-olled,  and  thereby  become  a  record  of  the  Court.  (S.)  A 
Bill  to  impeach  a  decree  upon  the  ground  of  fraud.  (4'.)  A 
Bill  to  aospend  the  operadon  of  a  decree  in  speda)  circnm< 
stances,  or  to  avoid  it  on  the  ground  of  matter  which  has  arisen 
subsequent  to  it.  (5.)  A  Bill  to  carry  a  decree,  made  in  a 
former  suit,  into  execution.  (6.)  And  lastly,  a  Bill,  partaking 
of  the  qnaUties  of  some  one  or  more  of  these  Bills,  such  as  a 
Bill  in  the  nature  of  a  Bill  of  revivor,  or  in  the  nature  of  a 
sapplemental  Bfll,  or  in  the  nature  of  a  Bill  of  review,  and 
others  of  a  like  character.^  Of  all  these  different  kinds  of 
Bills,  not  original,  we  shall  also  treat  more  at  large  here- 
after. 

§  ^.  Original  Bills,  praying  relief,  are  the  most  usual, 
which  are  exhibited  in  Courts  of  Equity ;  and  for  this  rea- 
son, as  well  as  that  they  more  fully  illustrate  the  general  prin- 
ciples of  pleading  adopted  in  those  Courts,  they  will  first  pass 
under  our  consideration. 

§  S3.  An  original  BUI,  praying  relief,  is,  (as  we  have  seen,) 
founded  upon  some  right  ckumed  by  the  parly  plaintiff,  in  op- 
pomtion  to  some  right  churned,  or  wrong  done,  by  the  party 
defendant.  In  order  to  enable  the  Court  to  understand  the 
case,  and  to  administer  the  proper  remedial  justice,  as  well  as 
to  apprise  the  opposite  party  of  the  nature  of  the  daim,  and  of 
iba  redress  asked,  and  to  enable  him  to  make  the  proper  de- 
fence diereto,  it  would  seem  indispensable  ^t  the  BUI  should 
contain  a  clear  and  exact  statement  of  all  the  material  &cts.  It 
should,  therefore,  show,  with  reasonable  certainty,  the  rights 
of  the  plaintiff;  the  manner,  in  which  be  is  injured ;  the  per- 
son, by  whom  it  is  done ;  the  material  circumstances  of  the 
time,  place,  manner,  and  other  inddents ;  the  particulars,  in 
which  he  wants  the  assistance  of  the  Court,  or  (in  other  words) 
the  relief,  which  he  seeks  ;  the  prayer  therefor,  and  also  that 

iMilCEq.  FLbjr  Jeivmj,  85,  se;  Cooper,  £q.  H.  61. 
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the  defendant  may  answer  upon  oath  tbe  matters  charged 
against  him  ;  and  lastly,  that  the  case  as  stated,  and  the 
relief  as  asked,  are  properly  vithin  tbe  jnrisdictioQ  of  a  Court 
pf  Equity.^ 

§  24-.  On  the  other  hand,  the  plaintiff  need  not,  and,  indeed, 
shoold  not,  state  in  the  Bill  any  matters,  of  which  the  Court  is 
bound  jndidally  to  take  notice,  or  is  supposed  to  possess  full 
knowledge.  Hence  it  need  not  state  matters  of  law  ;  or  legal 
presumption  ;  or  recite  public  acts  or  laws ;  or  aver  facts, 
which  the  Court  are  bound  judicially  to  know ;  such  as  the 
divisions  of  countries  ;  the  recognition  of  foreign  governments 
by  our  own  ;  the  course  of  practice  or  proceedings  in  the  Court 
itself;  or  any  other  facts  of  a  like -public  nature,  which  do  or 
may  concern  the  general  administration  of  public  justice.'  A 
strong  illustration  of  this  general  rule  may  be  found  in  tbe 
right  and  duty  of  the  Courts  of  the  United  States  to  take  judi- 
cial notice  of  the  ports  and  waters  of  the  United  States,  in 
which  the  tide  ebbs  and  flows ;  ^  to  take  like  notice  of  the 
boundaries  of  the  several  States  and  judicial  districts  ;*  and,  in 
an  especial  manner,  to  take  like  notice  of  all  the  laws  and  juris- 
prudence of  the  several  States,  in  which  they  exercise  an  origi- 
nal or  an  appellate  jurisdiction.  The  judges  of  the  Supreme 
Court  of  the  United  States  are  on  this  account  bonnd  to  take 
judicial  notice  of  the  laws  and  jurisprudence  of  all  ^e  States 
and  Territories.'  But  the  laws  and  jurisprudence  of  foreign 
nations  must  be  averred  in  the  Bill,  and  when  material,  must, 
if  denied,  be  proved,  like  any  other  facts." 

»  MilfEq.PLbjf  Jeremj,  87;  Cooper,  Eq.  PI. «. 

»  1  Mont  Eq.  PL  ch.  2,  p.  0-8. 

3  U.  8.  V.  La  Vengeance,  S  DaU.  R.  297;  The  ApoUon,  9  Wheat.  R.  SU  ; 
The  Thomas  Jefferson,  10  Wheat  H.  4!8  ;  Pejronx  d.  Howard,  7  Peten,  B. 
842,  348. 

*Jbid. 

6  Owinga  v.  Hnll,  9  Peten,  R  B07,  621,  626. 

>  See  Story  on  Conflict  of  Lam,  §  637,  638  ;  Mcwtjn  t>.  Fabrigu,  Cowp.  R. 
174. 
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§  25.  Such,  in  a  general  view,  is  the  outline  of  tbe  matter 
of  a  Bill ;  of  what  it  Hhoold  contain ;  and  of  what  it  should 
not  contain.  It  answers  to  the  declaration  in  a  suit  at  Com- 
mon Law,  to  the  libel,  or  iibellta  artieulattts,  of  the  Civil  and 
Canon  Law.^  Hence  the  common  distich,  as  to  the  matter  of 
aBiO.is, 

Qdib,  quid,  coram  quo,  quo  jora  peUtnr,  et  a  quo, 
Becte  compositiu  qnisque  libellua  habet' 

But  the  fonn,  in  which  that  proper  matter  is  to  be  presented 
and  unfolded,  is  also  important  to  be  maturely  considered ;  for 
in  'Equity,  as  well  as  in  Law,  there  is  a  regular  order  and 
method,  in  which  the  pleadings  should  display  the  grounds  of 
the  suit ;  and  forms  are  sometimes  essential  to  the  promotion 
of  real  justice  between  the  parties,  not  only  as  the  means  of 
presenting  rights  with  certiunty  and  clearness,  but  also  of  vin- 
dicating and  securing  them  by  just  limitations,  and  definite  and 
expressive  phraseology.  The  forms  of  pleadings  in  Eqnity 
have,  indeed,  undergone  many  alterations  in  different  ages,  and 
many  improvements  have,  from  time  to  time,  been  ingrafted  on 
tbem.  Lord  Coke's  remark  is  well  founded  in  this,  as  well  as 
in  many  other  cases  of  scientific  invention  ;  iVt^i7  simui  inverir 
turn  est  et  perfectum.*  The  pleadings  in  Equity,  although 
framed  with  a  regard  to  certun^  and  uniformity,  were  always, 
in  their  style  and  character,  of  a  more  liberal  and  less  tedinical 
cast  than  those  at  the  Common  Law.  At  first,  however,  they 
were  somewhat  loose  and  general  in  their  texture.  But  they 
have  gradually  attained  a  high  degree  of  exactness  and  accu- 
racy of  statement ;  and,  without  being  positively  bound  up  in 
mere  technical  niceties  and  subtleties,  they  have  become  sub- 


1  Barton's  But  in  £q.  !S ;  S  Black.  Comm.  449 ;  Auta,  §  14,  and  note. 
9  Com.  Dig.  Chancuy,  E.  S ;  Cooper,  £q.  PL  17,  note  <t). 
»  Co.  Utt  3S0,  (a) ;  C<Mp«r,  Eq.  PL  8. 
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jected  to  many  rules  of  an  artificial,  althoagh  useful,  est^lish- 
ment.'     These  will  hereafter  be  examined  at  large. 

§  26.  In  its  modem  structure,  a  Bill  is  or  may  be,  com- 
posed of  nine  parts,  llie  first  part  is  the  Direction  or  Addreta 
of  the  Bill  to  the  Coarc,  from  which  it  seeks  relief.  This  ad- 
dress, of  course,  cont^ns  the  appropriate  and  technical  descrip- 
tion of  the  Court,  and  most  be  varied  accordingly.'  The 
second  part  is  the  Introduction,  which  contains  the  names  and 
description  of  the  persons  ezhibiting  the  Bill,  commonly  called 
in  Ae  Bill  by  the  title  of  "  your  orators  and  oratrixes,  accord- 
ing to  their  sex.  In  this  part,  the  names  of  the  parties  are  not 
only  given,  but  their  places  of  abode,  title  of  dignity,  or  office, 
or  business,  and  the  character  in  which  they  sue,  if  they  sue  in 
autre  droit,  and  such  other  description  as  is  necessary  or 
proper  to  found  the  jurisdictioa  of  the  Court.^  Thus,  for  ex- 
ample, if  the  suit  is  in  the  Exchequer,  in  England,  it  is  alleged 
that  the  plaintiff  is  debtor  and  accountant  to  the  King;  *  and  if 


1  Ante,  g  12. 

^  Mltf.  £q.  Fl.  hy  Jeremy,  42 ;  Cooper,  Eq.  PI.  9 ;  Barton's  Suit  in  £q.  26, 
27.  Ib  fiogknd,  vheti  theBiUiimChaiice>7,itiBiiddr«BiedtotlieLordCban' 
cellor,  or  Lord  Keeper,  or  Lords  Commiisionera,  havuig,  for  the  time  beiog,  the 
cmtod;  of  the  great  seal,  hy  tbeir  proper  deugnadoa.  When  addressed  to  the 
Chancellor,  it  ii  in  the  foUoffing  form,  viz.  "  To  the  Kght  Honorable  John  Lord 
Eldon,  Baron  Eldon,  of  Eldon  in  the  Connty  of  Durham,  Lord  High  Chancel- 
lor of  Great  Britaiu; "  and  so  in  other  coses,  mutatis  nutartdw-  Barton's  Suit 
in  Eq.  27,  39  ;  Tan  He;.  Eq.  Draftsman,  2.  In  New  York,  the  address  wonld 
be,  "  To  the  Ilonorable  James  Kent,  Chancellor  of  the  State  of  New  York." 
Blake's  Chan.  Pr.  27.  In  the  Circuit  Conrta  of  the  United  States,  it  would  be, 
"To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  within 
and  for  the  District  of  Massachusetts,  sittiag  in  Equity."  See  Equilf  Rules  of 
Supreme  Conrt  of  the  United  States,  Janaar;  Term,  1842,  Rule  20. 

3  Barton's  Suit  in  Eq.  27,  30,  note  (1)  ;  Mitf.  Eq.  Ft.  by  Jeremy,  4t,  i»  ; 
Swan  V.  Porter,  Hard.  &  60.  But  see  Cheeiham  v.  Craop,  1  McCleL  &  Y. 
315. 

*  Van  Hej.  £q.  Drafts.  2 ;  Barton's  Suit  in  Eq.  SO,  note  (1) ;  Cooper,  £q. 
Fl.  10,  note  (_x).  It  seems  that  now  there  need  not  be  any  allegatioD,  in  a  BiU 
■n  Equity  in  the  Exchequer,  that  the  pluntifftsa  debtor  andaccouatant  of  the 
Crown.    See  Cheetham  o.  Croop,  1  UcCleL  and  Y.  SIS.    The  Equi^  Juris- 
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the  suit  is  in  the  Circuit  Conrt  of  the  United  States,  in  Amer- 
ica, it  is  alleged  that  tlie  plaintiff  ia  a  citizen  of  a  particular 
State.^  The  usual  form  ia,  "  Humbly  complaining  sboweth 
onto  your  Lordship  (or  to  your  Honor,  or  Honors,  as  the  case 

may  be,)  your  Orator,   A.  B.,  of  ,  Esquire."  *     In  this 

part,  also,  are  sometimes  contained  the  names  and  appropriate 
descripticHis  of  tlie  parties  made  defendants,  although  they  are 
now  usually  found  in  the  next  succeeding  part  The  object,  in 
eaA  case,  of  giving  the  nunes  and  descriptions  of  the  parties, 
is  to  enable  tite  Court,  and  the  pdier  parties  in  interest,  to 
know,  where  and  to  whom  they  may  resort  to  compel  obedi- 
ence to  any  order  or  process  of  the  Court,  and  especislly  to  an 
order  for  the  payment  of  costs,  as  well  as  to  furnish  distinct 
means  of  decisitm,  in  all  future  controversies,  in  regard  to  the 
BubjecC-matter  and  tbe  identity  of  parties.^ 


dktioii  of  the  Coart  of  Excliequer  bu  been,  bjr  a  recent  itatnte,  traotfeired  to 
the  Court  of  Chancery. 

1  Bingham  v.  Cabot,  S  Dall.  B.  382 ;  Vose  v.  Philbrook,  3  Story,  335.  It  ii 
indiapeiuable,  in  all  cases,  where  the  right  to  bring  the  rait  in  the  Courts  of  the 
United  Statei  h  founded  upon  the  fitct,  that  tbe  plaintUTi  and  defendants  are 
rituena  of  different  States,  to  tOegt  that  Oct  dwtinctly  in  tbe  KU;  a^  by  Btat> 
ing,  that  tbe  plaintiff  ii  "adtizen  of  the  State  of  Mafsachnaettt,"  and  the  de- 
fendant ia  "a  dtizen  of  New  HampBhire-"  Onacconnt  ofthe  omisaion  of  nich 
an  all^iation,  a  great  many  cases,  carried  by  a[:f>eal  to  tbe  Supreme  Coart  of 
the  United  Slatea,  hare  been  disniaaed  for  want  of  jaiiidicli<»,  aa  it  has  been 
beld,  that  tbe  juriadiction  of  the  Conrt  muat  be  apparent  on  the  record.  Bmg- 
bam  «.  Cabot,  3  Dall.  R.  883 ;  Jackaon  n.  Aahbm,  8  Peters,  R,  118.  See  Lord 
Coningaby's  Case,  9  Mod.  B.  95. 

'  Barton'a  Suit  in  Eq.  29, 30 ;  Van  Hey.  Eq.  Drafts.  S ;  1  MonL  £q.  Fl.  76, 
note  («) ;  S  Wooddca.  Lect.  65,  p.  S68,  369. 

)  lltt£  Eq.  PI.  by  Jeremy,  4S,  48 ;  Barton'a  Suit  in  Eq.  80,  note  (1) ;  1  Mont 
Eq.  Fl.  76  and  note.    The  vmal  description  of  the  pluntiff  is,  "  Your  Orator, 

A.  B^  of ,  in  the  County  of ,  and  State  rf ,  Esquire."    If  the  snit 

is  in  the  Circuit  Court  of  the  United  Statei,  it  is  added,  "  and  a  citizen  of  the 
same  State.'    Tbe  like  description  ia  given  as  to  tbe  name  and  pbice  of  abode, 

title,  profession,  or  business  ofthe  defendant,  ni.  "  0.  D,,  of ,  in  tbe  Conn* 

^of ,  &0.,  merchant,"  &c.    Seal  Mont^ue,  Eq.  PL  76,  and  note  (/).  See 

Albrelcbt  v.  Snasmau,  3  Ves.  &  Beam.  3SS.  In  what  manner  the  omission  to  make 
a  proper  description  oftbe  parties,  as  to  places  of  abode,  &c.,istobe  taken  ad- 
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§  S7-  l^e  third  part  is  the  Premiaea,  or,  as  it  is  more  usu- 
ally^  styled,  the  Stating  part  ^^  *^^  ^iU,  -v^cb  contains  a  nar- 
rative of  the  facts  and  circamstances  of  the  plaintiff's  case,  and 
of  the  wroDg  or  grievance,  of  which  he  comjdaina,  and  the 
names  of  the  persons,  by  whom  done,  and  agunst  whom  he 
seeks  redress.^  This  part  constitating  in  truth  the  real  sub- 
stance of  the  Bill,  upon  which  the  Court  is  called  to  act,  re- 
quires great  skill  and  judgment  to  frame  it  arigbt ;  and  if  it 
has  not  the  proper  legal  certainty,  the  defect  (as  we  shall  pres- 
ently see,]  unless  removed,  may  become  fatal  in  every  subse- 
quent stage  of  the  cause.*  The  rules,  as  to  the  proper  mode 
of  stating  ^e  facts  in  this  part  of  tbe  Bill,  will  be  fully  ctmsid- 
ered  hereafter.  But  it  may  be  proper  to  remark,  that  care 
should  be  taken  to  frame  the  stating  part  of  the  Bill  fully  and 
accurately ;  for  if  a  plea  is  put  in,  the  validity  of  the  plea  will 
be  decided  with  reference  to  the  stating  part  of  the  Bill,  and 
not  with  reference  to  the  interrogatory  part,  if  it  varies 
from  it.* 


vantage  of,  seemi  to  be  a  matter  of  Bome  doubt  Mr.  Kootagne  M.yt,  that  Lord 
Redcsdale,  in  the  first  edition  of  Va  Troatiae  on  Eqnitjr  Pleadings,  said,  that  a 
demurrer  would  hold ;  bnt  that  Btatemeot  \a  ooutted  in  the  snbseqnent  ftditiona, 
vhich  leads  to  the  roppontion,  thBtbisLoTdtbip,npon  further  reflection,  tbol^it 
differently.  If  a  special  demnTrer  wontd  not  be  proper,  perhaps  a  plea,  in 
the  natare  of  a  plea  in  abatement,  might  be  the  proper  mode  to  enforce  the 
objection. 

1  Barton's  Suit  in  Eq.  27  j  Mitf.  Eq.  H.  by  Jeremy,  48 ;  Cooper,  Eq.  PI.  9 ; 
S  Wooddes.  LecL  fiS,  p.  869  ;  Archibald  t>.  Means,  S  Ired.  Eq.  R.  230.  The 
conclusion  of  the  itating  part  vsually  is,  (after  narrating  tiia  facta  of  the 
title  of  the  plaintiff,)  aa  follows :  "  And  your  orator  trell  hoped,  that  no  dis- 
pDtei  would  have  arisen,  toaching  the  uiA,  &c.  Etc.  (stating  the  subject-matter,) 
bnt  diat  the  said  drfendant  would  have  complied  with  the  request  of  the  Mud 
orator,  &&,  as  in  conscience  and  equity  he  ought  to  have  done.  But,  now  so 
it  is,  may  it  please  your  Lordship  (or  Honors,)  that  the  sud  defendant,  combin- 
ing and  confederating,"  &c.  Barton's  Suit  in  Eq.  32, 39 ;  Van  Hey.  Eq.  Drafts. 
4 ;  I  Mont  Eq.  PI.  78,  note  (y). 

■  Flint  V,  Field,  2  Anst  648 ;  Cooper,  Eq.  PI.  II ;  S  Wooddes.  Lect.  AS,  p. 
371.    Port,  §241, 212. 

9  Clayton  t>.£arlorWinchel*ea,SToangea[  Con.  683.    Post,  §36. 
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§  28.  It  may  be  prt^r,  bowerer,  to  remark,  that  erery  ma- 
terial fact,  to  which  the  plaintiff  means  to.o£fer  evidence,  ought 
to  be  distinctly  stated  in  the  premises ;  for  otherwise  he  wiU 
not  be  permitted  to  offer  or  require  any  evidence  of  such  fact.^ 
A  general  charge  or  statement,  however,  of  the  matter  of  ^t 
is  sufficient ;  and  it  is  not  necessary  to  charge  minutely  all  the 
circumstances,  which  may  conduce  to  prove  the  general  charge ; 
for  these  dreumstances  are  properly  matters  of  evidence,  which 
need  not  be  charged  in  order  to  let  them  in  as  proofs.^  Thus, 
under  a  Bill  to  set  aside  an  award  for  fraad  and  partiality,  a 
general  chai|;e  (^  the  fraud  or  pardaUty  will  authorize  the 
pUuntiff  to  give  evidence  of  circumstances  tending  to  establish 
it,  although  those  circumstances  are  not  charged  in  the  Bill.' 

§  3Q,  The  fourth  part  is  what  is  commonly  called  the  Con- 
federating  part  of  the  Bill.  It  contains  a  general  allegation 
or  general  charge  of  a  confederacy  between  the  defendants  and 
other  persons  to  injure  or  defraud  the  plaintiff.  Ute  usual 
form  of  the  charge  is,  that  the  defendants,  combining  and  con- 
federating together,  and  withdivers  other  persona  aa  yet  to  the 
plaintiff  unknown,  but  whose  names,  when  discovered,  he 
prays  may  be  inserted  in  the  Bill,  and  they  be  made  parties 
defendants  thereto,  with  proper  and  apt  words  to  charge  them 
with  the  premises,  in  order  to  injure  and  oppress  the  plaintiff 
in  the  premises,  do  absolutely  refuse,  &c.,  or  pretend,  &c.* 


ilrDham  v.  Chad,  1  Bro.  Ck.  B.  94;  Gilb.  For.  Boio.  91,218;  Wilkes  >. 
Bogei^  6  Johnt.  R.  &6S ;  Gordon  v.  Gordon,  3  Swatist.  472 ;  Sidaejr  v.  Sidbexi 
8  P.  Will.  276  i  Watkyna  v.  Watkyns,  2  Atk.  86 ;  Whaley  v.  Horton,  1  Vem. 
B.4eS;  Clarke  v.  Turton,  U  Ves.  240;  HoughtoQ  v.  Beynolds,  2  Hare,  R. 
S64,  366 ;  Peacock  t.  Tenj,  9  Geoigia,  14S. 

'Chicot  r-Lcquewie,  3  Yes.  817,  Sift;  Wheeler  v.  Trotter,  3  Swonst.  177; 
Nenrnth  p.  Calrert,  I  Wood.  &  Min.  G4.    But  see  Post,  §  2*5,  a. 

>  CUcot  V.  LeqnesDe,  S  Tea.  318 ;  Clarke  r.  Fcriain,  2  Atk.  SS7.  But  see 
Fwt,  j  365,  a. 

<  Hitf.  Eq.  PL  hj  Jeremr,  40,  43 ;  Cooper,  £q.  K.  9 ;  Bartoo's  Suit  in  E({. 
S3;  TanHejr.  £q.  DraA&G;  1  Uont.  Eq.  Fl.  77,  and  note  (0-  Tbe  form 
giTen  in  Tan  Hej^vjava'a  Eq.  Drafts.  S,  is  as  foUova:  "But  now  eo  it  is, 
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The  practice  of  inserting  this  diarge  is  said  to  have  arisen 
irom  an  idea,  that,  without  it,  parties  coold  not  be  added  to 
the  Bill  by  amendment;  and  in  some  cases,  perh^,  it  was  in- 
serted  with  a  view  to  sustain  the  jarisdictioQ  of  die  Court.^ 
But  in  either  view  it  is  wholly  unnecessary.  In  the  first  place, 
it  never  was  true  at  any  time,  that  new  parties  might  not  have 
been  added  by  amendment  after  the  filing  of  the  Bill.'  In 
the  next  place,  the  mere  allegation  of  combination  or  coDfed- 
eracy  of  the  defendants,  simply  as  sach,  could  never  alone 
have  been  a  just  foundation  for  the  jurisdiction  of  a  Court  of 
Equity  in  the  absence  of  all  other  proper  matter  to  sustain  it. 
Confederacy  or  combination,  as  a  gravamen,  seems  clearly  cog- 
nizable at  law.'  Indeed,  although  it  is  now  usually,  but  not 
invariably,  inserted  in  Bills,  yet  it  u  treated  as  mere  surplos- 


Tsatf  it  please  your  Lordthip,  that  the  wid  R.  H.  combining  and  confederatjag 
frith  diTera  personi  \pr  if  there  are  ttvatd  defendants  then  lAuf .-  combiaing  and 
confederating  with  the  eaid  C.  H.  and  t/i.  H.  and  nith  divera  other  persons,  or, 
the  said  R.  H.,  L.  M,,  and  N.  M.  combining  and  confederatiDg  together  and 
with  divers  penoni]  at  preaent  unknown  to  jonr  oiator,  whose  names  wben  dis- 
covered yoar  orator  praj's  be  may  be  at  liberty  to  insert  herein  with  apt  words 
to  charge  them  an  parties  defendants  hereto,  and  contriving  how  to  wrong  and 
injure  your  orators  in  the  premises,  he  the  said  E.  H.  abaolotcly  refn»es  to  com- 
ply with  such  requests,  and  he  at  times  pretends  that,"  &c.  Then  follows  tlie 
matter  disproving  or  avoiding  the  charging  part  Sometimes  the  confederating 
clause,  after  averring  the  combination  and  confederacy,  proce«d«  merely  to 
state,  that  the  defendant  absolutely  refuses  to  do  the  act  or  thing,  which  conati' 
tutes  the  grievance  in  the  Bill ;  as,  for  example,  to  pay  a  legacy,  to  convey  land, 
&c.  Barton's  Suit  in  £q.  S4.  Lord  Eldon,  in  the  Mayor,  &c.  of  London  r. 
Levy,  8  Yes.  404,  remarking  upon  this  clause,  said :  "I  do  not  put  it  (the  de- 
murrer) npon  the  gronnd  of  pains  and  penalties.  That  view  of  the  case  is  very 
important,  conndering  to  what  an  ext«nt  the  doctrine  of  the  law  in  later  years 
has  gone  with  reference  to  criminality  by  combination  and  conspiracy.  It 
would  be  very  difficult  to  abstract,  from  the  apparent  grasp  of  that  doctrine, 
nine  tenths  <£  the  Bills  of  this  Court,  charging  combination  and  confederacy. 

1  Mitf.  Eq.  H.  by  Jeremy,  40. 

>  Barton's  Suit  in  Eq.  83,  note ;  1  Pras.  Aim.  Cnr.  Cane.  G4S,  047 ;  Cooper, 
Eq.  PL  10, 11. 

3  Barton's  Suit  in  Eq.  93,  note;  Mitf.  Eq.  PL  by  Jeremy,  40,  41 ;  Cooper,  Eq. 
PL  10, 11. 
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age;  so  modi  so,  that -it  is  said,  that  the  general  charge  of 
combination  need  not  be  (aldiough  it  oaually  ia)  denied  or  re> 
ponded  to  in  the  answer,  when  charged  in  the  Bill;  for  it  is 
mere  inqwrtinence.* 

§  80.  If  combination  or  confederacy  is  meant  to  be  relied 
on,  aa  a  ground  of  equitable  jurisdicdon,  it  can  be  only  in  spe- 
dal  cases;  and  then  it  must  be  specially  and  not  generdly 
chaified,  to  justify  an  assumption  of  jurisdiction.'  In  the  case 
of  a  Peer,  this  general  charge  is  never  inserted  in  the  Bill, 
either  from'  respect  to  the  peerage,  or  from  an  apprehension, 
that  such  a  charge  might  be  construed  to  be  a  breach  of  privi* 
k^  of  the  Lords  °  as  a  sort  of  eeandalum  magnaium.* 


iHit££q.FLb7  Jer«iiiy,40,  41,  43;  Oliver  b.  Haywood,  1  Amt.  82  ;Wjatt 
Pr.  Beg.  63.  See  Bole  3Irt  of  the  Eqi]it7  Biilei  of  the  Snpreme  Court  of  the 
United  Stfttea,  Jmnuj  Term,  1&43.    Port,  g  34,  note. 

t  ]Gt£  £q.  FL  !>}'  SeKxay,  41. 

3  Mift.  £q.  PL  bjr  Jeremy,  41 ;  Barton's  Sait  in  Eq.  83,  note  ;  Cooper,  £q. 
Ft  10,11. 

*  Tlie  fblioving  punge  ftom  Lord  Bedeedmle'i  IVeatiH,  containa  a  full  expty 
ntion  of  the  n&tnie  and  cbanicteT  of  this  cImik,  and  therefore  is  here  given  at 
large.  "  It  ii  the  pnctice  to  insert  in  a  Bill  a  general  charge,  that  the  partiea 
named  in  it  comhiae  tc^ther,  and  with  seToral  other  peiwna  unknown  to  the 
plaintiff,  whoee  names,  when  discovered,  the  plaintiff  prays  he  tnaj  he  at  liber^ 
to  insert  in  the  Bill.  This  pnctice  is  sud  to  have  arisen  from  an  idea,  that  with- 
out SDch  a  charge  parties  could  not  be  added  to  the  Bill  by  amendment ;  and  in 
aome  casee  perhaps  the  charge  has  been  inserted  with  a  view  to  give  the  Court 
jurisdiction.  It  has  been  probably  fbr  this  reason  generally  conadered,  that  a 
defendant  demnrring  to  a  Bill  ccMnprimng  persona,  whoee  interests  are  so  distinct, 
that  they  ought  not  to  be  imde  paitiet  to  the  same  Bill,  ought  to  answer  the  Bill 
■o  far  as  to  deny  the  charge  of  combination.  The  denial  of  combination,  nso- 
aDy  inserted  aavrardsof  couree  at  the  close  of  an  answer,  ia  a  denial  of  nnlawfnl 
eombination ;  and  it  has  been  determined,  that  a  general  charge  of  combination 
need  not  be  answered.  An  answer  to  a  chai^  of  unlawful  combination  cannot 
be  compelled ;  and  a  charge  of  lawful  combination  ought  to  be  apecifio  to  render 
it  materiaL  For  where  persons  have  a  common  right,  they  may  join  together 
in  a  peaceable  manner  to  defend  that  right ;  end  thoi^h  aome  of  them  only  may 
be  sued,  the  rest  nay  contribute  to  the  defence,  at  th^  common  chaige :  and  if 
on  the  ground  of  such  a  comlnoation  the  jorisdiotion  of  a  Court  of  Equity  is  at- 
tempted to  be  toetained,  where  the  jtnisdiction  is  properly  at  the  Common  Law, 
the  eoroUnation  ought  to  be  apedally  chafed,  that  it  may  appear  to  warrant 
die  aemmption  <f  jnriadicti<«  I^  a  Coart  of  Equity.    From  whateTer  eaoM  the 
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§  31.  The  fifth  put  is  what  is  commonly  called  the  Charg- 
mg  pari  of  the  Bill.  It  usually  consists  of  some  allegation  or 
allegations,  which  set  forth  ibe  matters  of  defence,  or  excuse, 
which  it  is  supposed  die  defendant  intends  or  pretends  to  set 
up,  to  justify  his  non-Gomplianoe  with  the  plaintiff's  right  or 
claim;  and  then  charges  other  matters,  which  disprove  or 
avoid  the  supposed  defence  or  excuse.-'  It  is  sometimes  also 
used  for  the  purpose  of  obtuning  a  discovery  of  the  nature  of 
the  defendant's  case,  or  to  put  in  issue  some  matter,  which  it 
is  not  for  the  interest  of  the  plaintifr  to  admit ;  for  which  pur- 
pose the  charge  of  the  pretence  of  the  defendant  is  held  to  be 
sufficient.^  Thus,  for  example,  if  a  Bill  is  filed  on  any  eqnita^ 
ble  ground  by  an  heir,  who  apprehends  that  his  ancestor  has 
made  a  will,  he  may  state  his  title  as  heir,  and  alleging  the 
will  by  way  of  pretence  of  the  defendant's  claiming  under  it, 
may  make  it  a  part  of  the  case,  without  admitting  it." 

§  ^.  Care,  however,  must  be  taken,  that  the  Equity  of  the 
plaintifi^s  case  should  be  fully  averred  in  the  stating  part  of 
the  Bill ;  for  if  it  should  be  stated  only  in  the  charging  part  of 
the  Bill,  and  Utaa  consist  only  in  the  pretences,  the  charges  in 


practice  of  charging  combination  hai  ariiea,  it  a  itill  adikered  to,  axcept  in  the 
case  of  a  peer,  vbo  was  nerer  chai^;^  with  combining  with  others  to  deprive 
the  plaintiff  of  Us  ri^t,  either  &oin  respect  to  the  peerage,  or  perhaps  from  ap- 
prehennon  that  such  a  charge  might  be  conttraed  a  breach  of  pnTiicge."  Mit£ 
Eq.  PI.  b^  Jeremy,  40,  41. 

1  Mitf  Eq.  PI.  by  Jeremy,  43;  Cooper,  Eq.  PL  9,  lOj  Barton's  Suit  in  Eq. 
27 ;  S  Wooddes.  Lect.  CC,  p.  SSe,  3SS.  See  Rule  Slit  of  the  Equity  Kules  of  the 
Snpreme  Court  of  the  United  States,  January  Term,  1842.    Post,  §  94,  note. 

<  Mitf.  Eq.  H.  by  Jeremyt  43 ;  Partridge  «.  Haycroft,  II  Yes.  C73  ;  Gr«gor7 
0.  Molesworth,  3  AOl  esfl. 

3  The  form  of  soclk  a  charge  is  given  in  Van  Heythuywn's  Equity  DraAsmao, 
p.  I>,  and  in  Barton's  Suit  in  Eqni^,  p.  S4.  The  ctMnmon  formulary  ii,  "  That 
the  sud  defendant  sometimes  alleges  and  pretanda,  Ac.  (and  stating  the  fact  sup- 
posed, as,  for  example,  that  the  sud  A.  B.  made  a  will,  which  was  a  valid  dispo- 
aition  of  the  s^d  real  estate,  Ac.)  and  at  other  times  he  alleges  and  pretends, 
that,  &C.  &c ;  whereas  your  orator  chargeth  the  truth  to  be  (or  the  contrary 
dierM^to  be  the  trath,)  &c.  &o."  See  also  Mitf.  Eq.  Fl.  fay  Jeremy,  40,41,  48  \ 
1  Ucnt.  Eq.  PL  TT,  and  note  (m). 
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ioswer  to  those  pretences,  and  the  admiasiona,  it  has  been  held 
not  to  be  sufficient;  for  there  ought  first  to  be  an  equitable 
case  averred  ;  and  then  the  pretences  and  charges  may  prop- 
erly be  introduced  to  support  it.'  Hierefbre,  when  a  Bill 
prayed  an  account  of  rents  and  profits,  aod  stated  the  plamtiff 
to  be  the  heir  at  law,  and  the  defendant  to  be  in  possession, 
and  then  suggested,  diat  the  defendant  pretended  to  claim  un- 
der  some  fine  and  demise  ;  and  charged,  that  if  any  such  ex- 
isted, tbe  testator  was  insane  at  the  time,  which  the  defendant 
at  other  times  admitted ;  the  Bill  was  held  on  demurrer  to  be 
nnsuppoTtable.' 

§  33  a.  Perhaps  the  principle  here  suggested  is  somewhat 
too  broadly  stated.  It  would  seem  to  be  r^^ularly  true,  where 
the  defendant  sets  up  certain  pretences,  followed  by  a  general 
charge,  that  the  contrary  of  those  pretences  is  the  troth  ;  for 
sach  a  general  denial  is  not  of  itself  an  allegation  or  averment 
of  the  facts,  which  make  up  the  counter  statement ;  but  the 
fikcta  themselves  should  be  specifically  averred,  otherwise  tbe 
diarge  would  be  defective.  But  if  the  material  facts  are  spe* 
cifically  averred,  there  does  not  seem  to  be  any  positive  rule  of 
law  which  requires  that  those  facts  should  be  averred  in  the 
stating  part  of  the  Bill,  and  precede  what  is  technically  called 
the  charging  part  of  the  Bill,  Regularly,  however,  all  the 
material  parts  of  the  plaintiff's  case  will  certainly  find  their 
more  appropriate  place  in  the  narrative  or  stating  part  of  the 
BiB.» 

I  Flint  V.  Field,  2  Aurt.  R.  S43. 

>  ItMd.  Cooper,  Eq.  Fl  11. 

3  In  Hoogbtoa  V.  Befnoltb,  2  Hue,  B.  2U,  Mr.  Yko-CbancelloT  Wigrsm, 
nibniiig  to  tlie  caw  of  Fluit  v.  Field,  2  Anit.  R.  518,  taid :  "Ida  not  impeach 
dte  deeuioa  in  Atiitrutber;  battliatcase  is  natanantlHHitjfortliepropontion, 
that  a  fact  introduced  bj  wa^  of  a  charge  in  the  Bill  ii  not  aa  well  pleaded,  u 
■Tit  were  inbodaced  in  the  shape  of  what  is  technically  called  a  statement ;  It 
nei«l7  decides,  that  an  allegation,  that  the  defendant  sets  np  certain  pretences, 
followed  hj  a  cbai^  that  the  contmiy  of  snch  pretences  is  the  tmlh,  is  not  of 
itself  an  all«^alioD  or  aTeiment  of  the  facts  which  makeap  the  conntei  state- 
meaL    I  bare  no  doubt,  that  soch  a  form  of  pleading,  —  not  specificaUj  atei^ 
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§  33.  The  charging  part  of  the  Bill  is  often  ooaitted,  and 
does  not  seem  indispensable  in  any  case  ;  for  the  stating  part 
of  the  Bin  oaght  folly  to  unfold  and  expound  the  plaintiff's 
case ;  and  the  charging  part  in  general  contains  Httle  more 
than  an  enlargement  of  that  statement.^     If  the  Equity  of  the 


nag  the  facts  AemselTes,  —  wodd  be  defbctive ;  bnt  tliere  u  do  rule,  that  everjr 
material  fact  miut  precede  what  is  termed  the  chai^ng  part  of  the  BiU."  This 
seema  conJbrmable  to  what  h  laid  down  bj  Lord  BedeKlale,  in  hig  work  on 
Equity  -Pleadinge.  (Mit£  Eq.  PL  bj  Jeremy,  4th  ed.  p.  43.)  Mr.  Cooper 
(Cooper,  Eq.  PI.  II,)  boweTer,  laye  down,  at  a  general  rnle,  that  the  Equity  of 
the  ptunliff's  case  should  generally  appear  in  the  stating  part  of  the  Bill,  and 
relies  Sir  the  poritioa  on  3  AniL  B.  S43.  The  deciiioos  of  Lord  Hardwicke 
in  Dnncalf  n.  Blake,  1  Alk.  R.  G3,  and  Gregory  v.  Moleswortb,  3  Atk.  6ae,  and 
Attomey-General  v.  Whorwood,  1  Tea.  B.  534,  OSS,  seem  certainly  to  &Tor  the 
opinion  of  Mr.  Vice- Chancellor  Wigrani.  See  also  Mayor  of  London  v.  Levy, 
8  Tes.  B.  S9S ;  1  Daniell,  Cb.  Pr.  4SS.  The  truth  is,  that,  in  the  reports  gen< 
orally,  the  language  that  there  h  soch  a  charge  in  the  BiU,  or  that  sach  &cts  iu« 
charged  in  the  Bill,  is  not  intended  to  be  applied  to  the  charging  part  of  the 
Sill,  technically  bo  called,  but  imports  only  that  the  charge  is  averred,  or  the 
ftclB  are  alleged  and  slated  in  the  Bill. 

>  Cooper,  Eq.  FL  1 1 .  Aa  the  anbject  of  the  ohargiag  part  of  the  BUI  often  is 
to  obtun  a  didcovery  of  the  defendant's  case,  it  not  nnfreqnently  contiuns  ficti- 
tious statements,  and  this  is  sometimes  made  a  matter  of  serious  complaint,  as 
disreputable  to  public  justice  and  oppressive  upon  the  defendants.  The  explan- 
atory paper  of  Mr.  Beames,  in  the  Reportof  the  Chancery  Conunismonen,  of  the 
9tb  of  March,  18S6,  (Beportof  Ch.  Com.p.  106,Propas.  167,)  nsesthis  langnage 
with  reference  to  fictions  in  injunction  causes :  "  An  erroneons  notion  scema  to 
have  taken  possession  of  the  minds  of  some  persons,  that  counsel  are,  in  a  par- 
ticular class  of  cansea  at  least,  justified  by  the  existing  practice  of  the  Court  in 
inventing  a  case  for  the  plaintiff,  or,  in  other  words,  in  framing  a  statement, 
which  has  no  existence  whatever,  in  p<nnt  of  fiict,  though  it  is  the  case  gntvely 
put  forward  by  the  Bill,  and  though  the  defendant  is  as  gravely  called  npon  to 
answer  it  If  this  were  the  practice  of  the  Court  of  Chancery,  it  wonld  call  for 
the  most  severe  rcprehenaon,  and  it  would  obviously  require  an  alteration.  But, 
as  the  notion,  although  to  a  very  limited  extent,  has  prevailed,  however  inconsia- 
tenl  in  itself  with  the  rule  of  the  Court,  which  reqnires  the  signatnre  of  counsel 
to  the  Bill,  and  however  incompatible  with  the  best  interests  of  justice,  and  with 
the  honor  of  the  bar,  it  seems  expedient  to  provide,  by  an  express  resolution, 
that  no  counsel  should  prepare  or  settle  a  Bill,  without  vrritten  instructions  from 
the  solicitor,  and  that  the  signature  of  counsel  to  a  Bill  should,  in  future,  be  con- 
sidered as  a  certificate,  that,  assunung  the  instructions  to  be  correct,  it  is  not  un- 
fit that  a  Bill  should  be  filed."  Sir  Lancelot  Shadwell's  Answer  to  Question 
371,  in  the  Appendix  to  the  Report,  p.  806,  shows,  that  the  practice  had  been 
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[daiatiff's  case  is  properly  aad  folly  set  forth  in  the  stadng 
put  of  the  Bill,  all  die  objects,  intended  to  be  aocompliabed  by 


pnnaed  by  tome  eminent  counsel.  Mr.  Grealej,  in  hii  TreadM  ou  Evidence 
in  Eqnitj,  (p.  17,)  hai  introduced  the  following  rem&riu  on  the  inbject  of  fic- 
titioaa  charges,  to  elicit  &ot9  in  general  Billi :  —  "  The  Utitode,  which  it  tuid 
OD^t  to  be  allowed  fiir  mi«tateiuents  in  the  Bill,  inaerted  for  the  parpose  of 
groonding  interrogatoriei  upon  them,  ig  full  of  perplexing  conwderatjons.  To 
ftate  deliberately  u  facts,  matters,  which  nre  doubtful  or  untme,  would  appear 
palpaUj  nnjnstifiable ;  but,  u  this  is  a  necanary  prelimiuaiy  for  putting  many 
questioiu  to  the  defendant,  which  he  ought,  for  the  furthenuice  of  juitice,  to  an- 
swer, it  has  become  a  piActice,  which  the  Conrts  do  not  check  ;  at  least,  they 
merely  take  care  that  oo  scandal  or  impertinence  is  inserted,  and  scuuetimea, 
when  the  cue  has  been  very  nn&irly  stated,  Ihey  viaC  the  pUintifi'  with  costs, 
la  suils,  where  the  common  injunction  is  prayed,  the  Courts  have  been  conaid- 
ered  by  a  high  antbority  to  sanction  the  introduction  of  fiction,  and  the  Chan- 
cery CtmuninioneTa,  after  many  careful  inqnlries  on  the  subject,  Tentnred  to 
tnggest  no  more  than  that  the  plaintiff  or  Us  solicitor  should  '  annex  an  alBda- 
Tit,  staling,  that  the  Bill  is  not  filed  for  delay,  and  only  for  the  purpose  of  ob- 
taining eqnitable  relief,  or  discoTery  in  aid  of  a  proceeding  at  law.'  It  is  true, 
that  injnuetion  snita  seek,  besides  discoTery,  another  relief  peculiar  to  them- 
selves,  but  the  prinuple  conl^ned  in  (he  propooitioa  is  a  good  one  and  applica- 
tde  in  all  cases,  in  which  discovery  is  sought  Hie  evidence  of  Mr.  Heald,  who 
snggested  such  an  affidavit,  ^Tes,  as  reasons  for  not  extending  it  to  the  belief  of 
the  phuntiff  in  the  truth  of  all  the  matters  contained  in  the  Bill,  that  '  a  draAs- 
man,  in  forming  an  injunction  Bill,  ought  to  put  that  sort  of  question  to  the  de- 
fendant, which  counsel  at  Nisi  Frios  would  put  to  a  witneM  on  crosa-exanti  na- 
tion ; '  and  that, '  when  a  case  irf*  busts,  from  whence  a  fraud  was  intended  to  be 
dedneed,  hai  been  brought  to  an  experienced  counsel  to  draw  a  Bill,  the  context 
of  the  nrcnmstances  often  suggests  to  his  mind  material  circumstances,  which 
the  instradiona  did  not  suggest,  but  which  he  thinks  probable  the  c>rcnmataacea 
contun.  He  therefore  inserts  them,  and  frequently  finds,  that  the  circum- 
stanees  come  out  so.'  These  of  course  '  the  plaintiff  conld  not  swear  to ;  in- 
deed, be  never  had  an  idea  of  them  before  the  draftsman  himself  suggested 
dieiB.'  The  Commissimieis  appear  in  their  '  explanatory  paper,'  to  adopt  this 
viewof  tliesubJBcL  'It  would  be  a  nmpkr  proceaa,  though  not  without  its  dif- 
ficulties, if  the  plaintiff  were  allowed  a  gteater  latitude  of  putting  pertinent  in- 
tetrogatoriea  to  the  defendant,  without  die  necessity  of  an  allegation  to  found 
tbem  npon,  or  on  tbe  mere  luggeetioa  of  a  reasonable  suspicion.'  Where  deeds 
and  other  docomenta  are  sought  to  be  disposed,  the  charge  in  the  Bill,  and  the 
interroptories  thereto,  should  be  pointed ;  not  only  asking,  whether  the  deeds 
and  docDments  are  in  the  defendant's  possesion  and  custody,  but  it  should  add, 
'  whereby,  if  produced,  the  truth  of  the  matters  aforesaid,  or  of  some  of  Oiean 
would  ^ipear.'  And,  in  some  cases,  it  may  be  necessary  to  go  further,  and 
dnrge  tbe  particnUr  contents  of  the  deeds  or  other  documents,  and  to  require  a 
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enforcing  a  discovery  of  the  circamstances  in  tbe  cb&rgiag 
p^rt,  may  be  fully  attained  by  interrogating  tbe  defendant  spe- 
cially as  to  tbe  facts  material  to  the  case.  Indeed,  until  a  com- 
paratively recent  period,  tbe  cbarging  part  constituted  no  dis> 
tinct  allegation  of  tbe  Bill,^ 

§  34.  Tbe  BLxth  part  of  tbe  Bill,  is  what  is  called  the  Ju- 
risdiction clause,  and  is  intended  to  give  jurisdiction  of  the  suit 
to  the  Court  by  a  general  averment,  that  the  acta  complained 
of  are  contrary  to  Equity,  and  tend  to  the  injury  of  the  plun- 
tiff,  and  that  he  has  no  remedy,  or  not  a  complete  remedy, 
without  the  asBistance  of  a  Court  of  Equity.'  But  this  clause 
is  wholly  unnecessary,  for  it  will  not  of  itself  give  jurisdiction 
to  the  Court.  If  the  case  made  by  the  Bill  is  otherwise  clearly 
of  equitable  jurisdiction,  the  Court  will  sustain  it,  although  the 
clause  ia  omitted.  If,  on  the  contrary,  the  case  so  made  is  not 
of  equitable  jurisdiction,  tbe  Bill  will  be  dismissed,  notwith- 
standing such  an  averment  ia  made  in  it.  For  the  Court  can- 
not assume  any  jurisdiction,  except  upon  cases  and  principles, 


direct  ansmr  b^  appropriate  intetrog&tariei,  «o  ai  to  extort  a  full  and  clear 
itatement  of  their  contenta."    See  Greilj' on  ETidenee,  31. 

>  Cooper,  Eq.  PI.  11.  In  Partridge  v.  Haycroft,  11  Tea.  674,  Lord  Eldon 
mid:  "  Fomierl;  the  Bill  contained  Tery  little  more  than  the  fltaliDg  pari  I 
haTe  Ken  such  a  Bill,  with  a  simple  prajer,  that  the  defendant  majr  aniwer  all 
the  tnatlers  aforesaid,  and  then  the  prajer  for  relief.  I  believe  the  iiiten«gat> 
ing  part  had  its  birth  before  the  charging  part  Lord  Kenyon  never  would 
pDt  in  the  charging  part,  which  does  little  more  than  unfold  and  enluge  tbe 


3  Mitf.  Eq.  PL  hj  Jerem}',  48,  44 ;  Cooper,  Eq.  PL  10, 11 ;  1  Mont.  Eq.  Fl. 
78 ;  Barton'B  Snit  in  Eq.  27,  38.  _  The  nmal  fonnnlary  ia,  "  All  which  actingi, 
doings,  and  pretences,  (of  tbe  said  confederates,)  are  contrary  to  eqnity  and 
good  conscience,  and  tend  to  the  manifest  [wrong]  injnry  and  oppresuon  of  joor 
orator  in  the  premisei.  In  tender  connderation  whereof,  and  forasmuch  u  (or, 
for  that)  your  orator  is  (entirely)  remedileaa  in  the  premises,  according  to  (or, 
by)  the  atrict  rules  of  the  Common  Law,  and  can  only  have  relief  (or,  is  ralieva- 
ble  only)  in  a  Conrt  of  Eqni^,  where  matten  of  this  nature  are  properly  cog- 
nizable (and  relievable) ;  To  the  end,  therefore,"  &c.  I  ModL  Eq.  PL  78, 
note  (p) ;  Barton's  Snit  in  Eq.  S4 ;  Tan  Hey.  Eq.  Drafte.  6. 
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which  clearly  justify  ita  interposition,^     At  best,  therrfore,  the 
clause  is  a  mere  superfluity.' 

§  35.  The  seventh  part  of  the  BiU  is  the  Interrogatory 
part.  It  prajrs,  that  the  parties  complained  of  may  answer 
all  the  matters  contained  in  die  former  parts  of  the  Bill,  not 
only  according  to  their  positive  knowledge  of  the  facts  stated^ 
bat  also  according  to  dieir  remembrance,  to  the  information 
they  may  have  received,  and  to  the  belief  they  are  enabled  to 
form  on  the  subject.'  One  of  the  principal  ends  of  an  answer 
upon  the  part  of  the  defendant  is,  to  supply  proof  of  the  mat* 
ters  necessary  to  support  the  case  of  the  j^ntiff;  and  it  is 
therefore  required  of  the  defendant,  either  fo  admit,  or  to  deny, 
all  tfae  facts  set  forth  in  the  Bill,  with  didr  attending  drcum- 
Btances,  or  to  deny  havug  any  knowledge  or  information  on 
the  sabject,  or  any  recollection  of  it,  and  also  to  declare  him- 
self unable  to  form  any  belief  concerning  it.     And  this  he 


1  liitf.  £q.  n.  by  Jeremj',  U ;  Cm^ier,  Eq.  Fl.  10,  II ;  Barton'*  Snit  in  Eq. 
Se,  wtd  note;  1  Uont  Eq.  PI.  76;  Bateman  o.  Willoe,  1  Sch.  ft  Lefr.  204  j 
Cbue  V.  Palmer,  S9  Uaioe,  841. 

3  The  21tt  Bole  of  the  Eqnit;  £nlei  of  the  Ssprame  Conrt  of  the  United 
States,  Jannarj  Term,  IB4S,  appliea  to  the  confederacy,  the  charing,  and  tbe 
juriidiction  parts  of  the  BiU,  and  ig  ai  follon:  "  The  plaintiff',  in  his  Bill,  ihall 
be  at  liberty  to  omit,  at  his  option,  the  p&rt  irbich  vt  nmalljr  called  the  commoD 
confedeiscy  clauM  c£  the  Bill,  avening  a  confcdcTacy  between  tbe  defendants 
to  iiijoTe  or  defraud  tbe  plaintiff' ;  alio  what  la  commonly  called  the  chai^ng 
part  of  the  Bill,  setting  fbrtb  the  matter*  or  excuses,  irhlcb  tbe  defendant  is  snp- 
poMd  to  btend  to  let  up  by  iray  of  defence  to  tbe  Bill ;  also,  irhat  is  commonly 
called  the  jnrisdiclion  clanse  of  the  Bill,  that  the  acts  complained  of  are  contrary 
to  eqaity,  and  that  tbe  defendant  is  vitbont  any  remedy  at  law ;  and  the  Bill 
■ball  not  be  demnmble  therefor.  And  the  plaintiff'  may,  in  the  narrative  or 
stating  part  of  his  Bill,  state  and  arad  by  counter-aTennents,  at  his  cation,  any 
natter  or  thing,  which  he  supposes  will  be  insuted  upon  1^  the  defendant,  by 
way  of  defence  or  ezcnse,  to  the  case  made  l^  tbe  plaintiff  for  relief.  The 
prayer  of  the  Bill  shall  ask  the  q»ecial  relief,  to  which  tbe  plaintiff*  supposes  him- 
self entitled,  and  alfo  diall  contain  a  prayer  for  general  relief;  and  if  an  injnnc- 
tion,  or  a  writ  of  ne  txaxt  regno,  or  any  other  special  mder  pending  tbe  suit,  it 
required,  it  shall  also  be  spedally  asked  for." 

«  Mitf.  Eq.  PL  by  Jeremy,  44;  Cooper,  Eq.  H  10;  8  Wooddes.  I^ect.  65,  p. 
868,  369.    Poet,  §  840, 
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ought  to  do  fully  and  explicidy,  even  tboagb  no  spedlnl  inters 
rogatories  should  follow  in  the  Bill.^  Bot,  as  experience  has 
proved,  that  the  substance  of  the  matters  stated  and  charged 
in  a  Bill  may  frequently  be  evaded  by  answering  according  to 
the  letter  only,  it  has  become  a  practice  to  add  to  the  general 
requisition,  that  the  defendant  should  answer  to  contents  of  the 
Bill,  a  repetition,  by  way  of  interrogatory,  of  the  matters 
most  essential  to  be  answered,  adding  to  the  inquiry  after  eadi 
fact,  an  inquiry  of  the  several  circumstances,  which  may  be 
attendant  upon  it,  and  the  viirialions,  to  which  it  may  be  sub- 
ject, with  a  view  to  prevent  evasion,  and  compel  a  full  answer.' 
Hence  it  is  called  the  interrogating  part  of  the  Bill,  since  it 
questions  the  defendant  as  to  the  truth  of  the  several  state* 
ments  and  charges  in  the  Bill.^ 


>  Cooper,  Eq.n.  11,12. 

s  Mitf.  Eq.  PL  hy  JeKvty,  U,  19 ;  Baitoa'a  Suit  ia  Eq.  37,  and  note  (2)  ; 
Cooper,  £q.  PL  12. 

3  Barton's  Suit  in  Eq.  28-37,  and  note;  Cooper,  Eq.  Fl  18.  The  oaaol  foi^ 
mulary  is,  "To  the  end,  therefore,  tb&t  the  uid  A.  B.  and  the  rest  of  the  con- 
federateB,  when  discoTered,  maf,  npoo  their  Mveral  and  Tespective  corporal 
oathg,  full,  trae,  direct,  and  perfect  antwer  make,  to  all  and  Nngnlar  tlie  matten 
hereinbefore  stated  and  cluu^d,  (or,  to  all  and  ringular  the  premises,  or,  to  all 
and  fflngnlar  the  chaigei  and  matters  aforesaid,)  u  fuller  and  particnlarlf ,  as  if 
the  same  were  hereinafter  repeated,  and  tirny  therennto  dutinclly  interrogated 
(or,  as  fully  io  ever;  respect,  as  if  the  same  were  here  Again  repeated,  and  they 
QiereuQto  particularlj  interrogated) ;  and  that  not  odIj  as  to  the  best  of  &tir 
reipective  knowledge  and  remembrance,  hat  also  as  to  the  best  of  their  severtd 
and  respectdTo  information,  hearsay,  and  belief  (or,  according  to  the  beet  of 
their  reipectiTO  knowledge,  information,  and  belief)  ;  and  more  especially,  that 
they  may  answer  and  set  forth  whether,  &c.  or  they  may  set  forth  and  discoTer, 
whether  they  do  not  know,  have  heard,  or  aie  informed,  and  in  their  coascieDo« 
believe  that,"  &c.  &&  Van  Hey.  £q.  Drafts.  7 ;  Barton's  Sail  in  Eq.  87 ;  1 
Mont  Eq.  PL  78,  note  (t).  In  the  ancient  forms,  the  Bill,  after  tbe  general 
prayer,  that  the  defendants  may  npon  oath  make  a  fnll,  trae,  and  perfiMt  answer 
to  all  the  charges  and  matters  contained  in  the  Bill,  cloeed  with  a  prayer  for 
relief  and  process  without  putting  any  special  interrogaloTies,  as  this  general 
requisition  was  lapposed  snfficient  to  compel  a  full  answer.  Barton's  Suit  in 
Eq.  37,  note  (2).  See  the  42d,  4Sd,  and  44th  of  the  Eqnity  Roles  of  the 
Supreme  Court  ot  tbe  United  Stalea,  Janflary  Term,  1842,  cit«d  Post,  §  846, 
note. 
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§  86.  The  iDterr<^;atiQ^  part  of  the  BUI  being  origiDaUy 
deugned  and  used  to  compel  a  full  answer  to  the  matters  con- 
tained  in  the  former  part  of  the  Bill,  it  must  be  fonnded  on 
these  matters.  Therefore,  if  there  is  nothing  in  the  prior, 
part  of  the  Bill  to  warrant  a  particular  interrogatory,  the 
defendant  is  not  compellable  to  answer  it.  This  rule  is  indis- 
pensable for  the  preservation  of  due  form  and  order  in  the 
{headings,  and  particularly  to  keep  the  answer  to  the  matters 
pat  in  issoe  bjr  the  Bill.^  When,  therefore,  a  question  arijsea 
upon  the  sufficiency  of  the  answer,  we  are  to  examine  and  see 
whether  the  allegations  in  the  Bill  justify  the  interrogatory, 
and  o!  coarse  impose  the  necessity  of  answering  it ;  for  the 
interrc^atory  part  must  be  construed  according  to  tbe  alleging 
part,  and  is  not  to  be  considered  more  extensive  than  die 
propositions,  out  of  which  the  interrogatories  arise.'  But 
although  the  defendant  is  not  bound  to  answer  an  interrt^a- 
tory,  which  does  not  grow  out  of  the  antecedent  matter  stated 
or  charged  in  the  Bill,  yet  if  he  does  answer  it,  and  the  answer 
is  replied  to,  the  matter  of  die  interrogatory  is  deemed  to  be 
pat  in  issue,  and  the  informality  is  cured.' 

1  KGtf.  Eq.  PL  by  Jeremj,  45 ;  Cooper,  Eq.  PI.  IS;  Oilb.  For.Rom.  91,  218; 
Wilkea  r.  Bogere,  6  Jolini.  R.  566  ;  Mnckleaton  v.  Brown,  6  Va.  R.  62.  It  is 
aim  indisp^iiEable,  thai  the  interrogatory  part  of  the  Bill  should  coiDcide  vrith 
Oie  (btting  and  charging  part ;  fbr,  if  a  plea  is  put  in,  it«  Talidity  nill  bo  heard 
irith  referaoce  to  the  stating  and  charging  part,  and  not  with  reference  to  the 
interrogator?  part,  if  they  ^ffer.  Clayton  v.  Earl  of  Wincheliea,  3  Younge  & 
CdL  K  683.    F(Mt,  §  619. 

>  Mnckleiton  r.  Brown,  eyes.  B. 63;  Cooper,  Eq.  PL 62 ;  Attorney-General 
t.  Whorwood,  1  Tea.  R.  538  ;  Bullock  e.  Richardson,  II  Veg.  K.  37fi,  876  ; 
Mecbanict  Bank  v.  Le-ry,  S  Paige,  R.  606  ;  Jamea  v.  McEernon,  8  Johns.  K. 
US ;  Woodcock  t>.  Bennett,  1  Cowen,  R.  784.   Ante,  §  28.    Poat,  g  858. 

*  Attorney-General  v.  Whorwood,  1  Ves.  K.  5S8,  589.  This  proposition  is 
ftJly  sopported  by  Lord  Hardwicke  in  Attorney-General  v.  Whorwood,  1  Tes. 
B.  938,  539.  It  is  immediately  added :  "  For  a  matter  may  be  put  in  iasne  by 
the  answer,  aa  veil  as  by  the  BiH,  and  if  replied  to,  either  party  may  examine 
to  if— Ibid.  The  importance  of  having  matters  properly  put  in  issue  is  strik- 
ingly ilhistnted  by  the  mie,  tliat  even  an  admission  of  a  &ct  in  the  answer, 
will  be  of  no  avail  to  the  plaintiff,  trnless  it  la  put  in  issne  by  die  Bill.  Gredey 
onET>d.23. 
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§  87.  But  a  variety  of  questions  may  be  founded  on  a 
single  charge  in  the  Bill,  if  they  are  relevant  to  it  ;^  and, 
under  an  allegation  of  a  fact,  interrogatories  may  be  put  as  to 
the  incidental  drcumstances,  although  they  may  not  as  to  any 
distinct  subject.'  Thus,  for  example,  if  there  is  a  general 
charge,  that  money  has  been  paid  as  the  consideration  of  a 
contract,  that  general  charge  will  entitle  the  plaintiff  to  put  all 
questions  upon  it,  which  are  material  to  make  oat,  that  it  was 
paid,  how,  when,  where,  by  whom,  on  what  account,  in  what 
sums,  &c.,  &c. ;  and  it  is  not  necessary  to  load  the  Bill  by 
adding  to  the  general  charge,  that  it  was  paid,  all  the  circum- 
stances, in  order  to  justify  an  intem^fatory  as  to  the  circom- 
stances.'  So,  if  a  Bill  is  filed  against  an  executor  for  an 
account  of  the  personal  estate  of  the  testator,  upon  the  single 
charge,  ihat  he  has  proved  the  will,  may  be  founded  every 
inquiry,  which  may  be  necessary  to  ascertain  the  amount  of  the 
estate,  its  value,  the  disposition  made  of  it,  the  situation  of 
any  part  remaining  undisposed  of,  the  debts  of  the  testator, 
and  any  other  circumstance  leading  to  the  account  required.' 

§  S8.  It  is  dear  from  what  has  been  already  said,  that  the 
interrogating  part  of  the  Bill  is  not  absolutely  necessary; 
because,  if  the  defendant  fully  answers  to  the  matters  of  the 
Bill,  with  their  attendant  circumstances,  or  fully  denies  them 
in  the  proper  manner  on  oath,  the  object  of  the  special  inter- 
rogatories is  completely  accomplished.     In  the  old  forms  of 


>  Hit£  Eq.  PI.  b7  Jeremy,  45 ;  Cooper,  Eq.  Fl.  IS  ;  Fautder  v.  Stuart,  11 
Vea.  R.  296-301;  Bolloek  v.  BidutdNn,  11  Tea.  R.  S7il. 

a  Ibid.;  Ante,  §  SS. 

3  Paulderr.  Stuart,  U  Yes.  R  2B«,  802 ;  BuUock  p.  RiohardKin,  II  Vea.  R. 
87B;  1  Grant,  Ch.Pr.  87. 

■»  Mitf.  Eq.  PL  by  Jeremy,  45  ;  Cooper,  Eq.  PI.  la  ;  1  Mont  Eq.  H.  79,  and 
note  (i).  I  have  Iiere  used  ihe  very  words  of  Lord  Sedesdale  (irbich  aro  ela&- 
ffhere  quoted  as  direct  authority  to  tUa  pcnnt) ;  but  it  seena  to  me,  tliat  tba 
propontton  ia  stated  too  broadly,  and  that  there  ahould  be  a  charge,  not  only 
that  the  execntor  had  proved  the  irill,  bat%at  be  bad  received  aaiels,  in  order 
to  foand  the  iotem^tories.    See  Barton'a  Suit  in  Eq.  82-86. 
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Bills  there  accordingly  were  no  special  interrogatories.^  Bat 
from  the  consideratioiiB  already  mendoned,  the  insertion  of 
^[>ecial  interrogatories  is  often  highly  useful  to  sift  the  con- 
sdence  of  the  defendant,  and  is  almost  universal  in  practice, 
except  in  amicable  suits.'     In  truth,  without  such  interroga* 


>  i^ttric^  r.Htircroft,IlTefl.B.9T4;  Barton's  Suit  in  Eq.  S7,  Dote;  Ante, 
S  IS  ;  Cooper,  Eq.  FL  1 1. 

>  Cooper,  Eq.  FL  11,  IZ;  Gordon  c.  Gordon,  3  Swvut  E.  47!.  The  Ul« 
Hr.  Bell,  (one  of  tbe  most  eminent  couuBel  in  Cluuiceij,)  in  hia  exMnio&tion 
before  the  Chancerj  Communonera,  gftTe  the  reaulti  of  hii  own  esperience  in  « 
TCTj  nutAed  maiiDer.  The  fblloiring  qaeatiiMK  bnd  aoBwers,  though  long,  may 
not  be  without  vte  to  dispel  tome  prejudice*  on  the  nbject,  as  well  u  to  fore- 
mza  joang  pnctitioDerfl  of  th^  true  dntj. 

**  Q.  4. — Did  you,  in  the  conne  of  your  pntctice,  OTer  occupy  yonnelf  in 
the  considenttion,  whether  any  alteration  could  be  niefolly  made  in  the  fbnn  of 
Chancery  pleading  7  —  I  hare  turned  the  matter  in  mj  mind,  and  particularly 
in  cMuequeoce  of  this  commiBuoo. 

"Q-  S- — What  has  occurred  to  you  upon  that  suly'ect  ?  —  It  does  not  appear 
to  me,  that  any  alteration  can  be  made  in  the  form  of  our  pleading  lo  much 
adTantage.  There  is  an  objection,  which  has  been  generally  r^sed,  that  a  Bill 
is  a  story  thrice  told,  wiuch  is  not  TOry  correct  That  the  inteir^ating  part  is 
a  repetition  of  the  Bill,  thrown  into  the  shape  of  interrogatories,  is  in  some 
measure  true,  and  a  thing  which  I  do  not  see  how  it  is  posmble  to  avoid  without 
y^vry  great  inconrenience,  nnless  it  la  In  amicable  canse*.  In  amicable  causes, 
where  both  parties  only  mean  to  state  the  fact  fitirly  and  candidly,  the  interro- 
gating part  may  be  mnitted^  and  I  frequently  have  myself  omitted  it,  or  only 
put  a  few  interrogatories,  applicatde  to  thoee  defendants  over  whom  1  had  no 
particular  control,  and  to  whoee  counsel  I  conld  not  speak  on  the  subject. 

"  Q.  6.  —  Fiom  yonr  experience,  you  seem  to  coniidor,  that  where  there  has 
been  a  jnat  complaint  of  the  prolixity  of  Chancery  pleadings,  it  has  been  rather 
owing  to  the  negligence  or  inattention  rf  the  pleader  than  to  the  form  of  plead- 
ing?— Not  ao  much  to  their  negligence,  or  inattention,  as  to  the  nature  of  the 
Bill ;  I  aUude  particularly  to  the  intention  of  the  cbarpng  part  not  being  prop- 
eriy  nndentood  ;  I  hare  &llen  into  that  error  myaelf  in  my  younger  days. 

"Q.  7.— Do  yon  tlunk  it  would  be  posnble  to  adi^t  any  rule  with  respect  to 
•micabie  soils ;  or  miat  the  practice  In  that  re^Mct  be  left  to  the  discretion  of 
the  [deader  7 — I  think  it  must  be  left  in  the  discretion  of  the  pleader. 

"  Q.  8. — In  general,  in  the  present  fonn  of  Bills,  does  not  the  inteirogallng 
part  consist  tX  inqniriea  at  to  every  fact  before  alle^,  with  an  Interrogation  at 
the  end  trf"  each,  to  this  effect:  whether  it  be  not  true  as  stated,  cu-  in  some,  and 
what  other  manner  7  —  Those  are  not  the  words  commonly  naed.  The  pleader 
is  obliged  to  Tary  the  manner  of  th*  qnesttou.  It  is  very  difficult  to  explain, 
tmlev  »  man  ia  tiyii^  his  ifcill  as  a  draftsman  a^nst  an  nnwilUng  defendant. 
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lories,  it  would  be  intpraclicable,  in  many  cases,  to  extract  from 
a  reluctant  defendant  the  facta  and  circumstances,  so  as  to 
jnstiiy  any  decree. 


how  difflcnlt  it  u  often  to  extiact  the  truth.  I  am  certwn  in  ancli  cum  tha 
truth  could  not  be  extracted,  except  by  lerj  particuUr  interrogatories. 

u  Q.  B. — So  yon  then  apprehend,  that  it  would  not  answer  the  Bsma  effect, 
if  a  form  of  words  could  bo  devised,  geneally  reftrring,  once  for  all,  to  the 
BCTeral  matters  before  stated,  and  caliiug  upon  the  defendant  to  answer  them, 
not  only  circumstantially,  but  to  speak  to  any  Tariance,  within  his  knowledge  or 
belief,  from  the  circumitancea,  at  stated  ?  —  I  do  not  think  it  would  be  powbla 
lo  frame  any  set  of  words,  which  would  answer  that  parpose,  when  we  have  an 
unwilling  defendant  to  de^  with. 

"  Q.  10.  —  Is  it  not,  in  your  apprehenaon,  a  general  and  standbg  rale  in  all 
courts  of  justice,  without  its  being  so  expressed,  that  a  man,  who  it  called  npon 
to  antwer  any  matters  stated  agwnst  him,  thall  answer  them  in  the  way  p<Hnted 
oat,  not  according  to  the  circumstances  as  stated,  but  according  to  an^  Tariation 
of  circumtlancet,  not  affecting  the  substance  of  what  is  to  chai^ged  ?  —  I  beheve 
that  is  what  ererj  court  of  justice  would  expect  of  an  honest  man,  giring  lui 
tettimony  in  any  thape  whatooeTCr ;  bnt,  unfortunately,  in  tha  Conrt  of  Chan- 
cery, we  have  veiy  often  to  deal  with  men  who  are  not  men  of  that  detcription. 
Bendea  that,  very  oflen  the  defendants  are  so  ignorant,  and  stmetimea  so  preju- 
diced with  their  views  of  the  case,  that  without  a  wish  to  diiguiM  the  truth,  they 
will  look  at  and  consider  the  allegation  in  a  very  different  way  from  that  in 
which  they  would,  if  they  were  indifferent  persons ;  and  therefore  rather  state 
thor  own  view  of  the  case,  than  give  a  direct  answer,  if  no  question  is  put 

"Q.  11. — If  any  particular  question  thould  be  omitted  in  tha  intern^aling 
part  of  a  Bill,  or  should  not  be  put  with  sofflcient  precision,  is  it  soflident  for 
the  defendant,  when  challenged  for  not  answering  with  sufficient  pardcnlari^, 
to  allege,  that  the  qnettion  was  no  more  particular  than  his  answer  ?  —  That  ii 
a  question  on  which  I  have  always  had  a  very  great  doubt  and  difficult ;  I 
never  could  bring  mj  nund  completely  to  any  general  rule  np(»  the  subject 
Whan  arguing  excepUoni  before  the  master,  the  master  has  frequently  said, 
It  is  your  fisnlt,  that  yon  have  not  gone  farther ;  your  interrogatories  should  be 
much  more  particolar. 

"  Q.  13. —  Supponng  the  role  of  the  Court  to  be  fixed  one  w^,  that  a  man 
shall  not  avail  himself  of  any  want  of  particulantr  in  the  question,  to  cover 
any  want  of  particuUri^  in  his  answer,  do  not  yon  suppose  such  a  rule  wouM 
go  a  great  way  to  prevent  the  necesnty  fbr  such  particnlar  interrogatories  ? — I 
do  not  think  it  would  ;  and  one  reason  for  thinking  so  is,  I  conceive,  that  it  has 
been  tried  to  a  great  extent ;  fbr  in  tome  of  the  old  orders  there  are  declarations 
expressly  made,  that  no  person  is  to  answer  so  that  his  answer  should  be  a 
negative  pregnant,  yet  these  rules  seem  not  to  have  answered  the  pntpoee. 
They  have  always  had  r«cotirae  back  to  the  old  interrogatories ;  and  no  person, 
Int  one  who  has  been  in  tlie  constant  habit  of  preparing  pleadings,  can  be 
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§  S9.  The  practice  of  putting  special  interrogatories  seems 
to  have  been  derived  from  tbe  Civil  Law.     By  that  law,  when 


ftmn  of  the  difflcnltiea  which  txt  met  with,  even  in  obtiiniitfi  uutnictioiu  from 
a  dkut  I  hATe  freqnentlf  been  obliged  to  tay  to  mj  client,  *  You  tee  the 
iutem^toij  is  pat  in  this  diape ;  yon  mtut  answer  it  in  thia  shape ;  it  ui  not 
mfficient  that  jon  answer  generally,'  I  have  more  than  once  had  it  said  to  me, 
'  Sr,  I  cannot  amwet  ^fierently.'  '  Veiy  well.  Sir ;  then  if  yon  trf  another 
exception,  the  necesmrj  conteqnence  is,  ;rou  may  be  in  the  Fleet  until  jon 
have  uuwered  it'  Then,  when  it  bu  been  brought  to  that,  1  have  got  an 
answer,  and  a  way  material  one. 

"  Q.  13. — Do  70a  apprehend,  that  the  wme  warning,  given  in  the  same  man- 
ner, as  to  conaeqnenceii,  that  would  remit  from  a  general  mie  of  the  Court, 
would  not  have  tbe  same  effect  ?  —  I  do  not  think  it  wonld ;  unless  the  gentle- 
man, who  put  the  questioa,  was  to  do  the  same  thing  which  the  plaintiff's  counsel 
DOW  does ;  that  is,  sit  down  and  put  it  in  the  shape  of  an  interrogatory,  and  sa7, 
•  These  are  the  words  in  which  the  question  is  put ;  do  yon  now  tell  me  how 
you  answer  to  those  particular  words.'  Besides,  counsel  seldom  see  the  de- 
fendants. 

"Q.  14. — Do  70a  think  it  would  not  be  sufficient  to  inform  ti™,  that  that  is 
the  wa7  in  which  the  Court  would  consider  the  questiiHi,  and  that  tbe7  would 
require  an  answer,  as  if  the  question  had  been  bo  put,  under  their  geneiitl  rule  1 
—  I  do  not  think  it  wonld;  I  can  mention  a  very  strong  instance,  which 
occurred  to  m7self.  There  was  the  same  question  put  in  tather  a  different 
manner,  in  two  different  parts  of  the  Bill.  In  the  inatmctions  for  answer  to  the 
interrogatories,  in  one  place  It  was  answered  directly  conbaij  to  what  it  was  in 
the  other.  The  defendant  was  a  professional  man,  if  I  recollect  right,  whose 
answer  I  was  preparing.  When  I  first  saw  him  npon  his  answer,  he  was  very 
much  surpiiaed  to  find  that  I  had  answered  Ae  quesdon  in  one  place  different 
from  his  instructions.  I  sat  down  with  him  to  perosejhe  answer,  and  when  we 
came  to  the  first  question,  I  read  to  him  the  question,  and  I  said, '  24ow  your 
answer  which  }-on  have  written  in  the  mai^n,  is  to  this  effect ;  J  will  reduce  it 
into  technical  language  ;  is  that  true  ? '  *  Certwnly,  it  is  true.'  We  went 
through  the  answer,  and  then  at  lart  came  to  the  other  passage :  '  Now,'  said  I, 
<  this  is  yonr  language  to  this  passage  7 '  <  Tes,  it  is.'  Then  I  said,  '  We  wtU 
turn  it  into  technical  language.'  And  I  went  cm  with  the  answer :  'Now,  if  you 
please,  we  will  return  back,  and  compare  the  two  passages '  (which  I  had  pnt  on 
a  separate  piece  of  p^>er)  ;  '  have  the  goodness  to  read  them,  and  let  me  now 
know  which  yon  wish  to  stand.'  He  look  them,  and  read  them,  and  they  were 
a  palpable  contradiction  to  each  other,  fie  thanked  me  for  my  attention  to  the 
situation  in  which  he  would  have  been,  and  altered  the  one,  as  the  &ct  was. 
Now,  that  gentleman,  I  believe,  did  not  iridi  to  mislead  me  ;  but  his  attentioa 
being  directed  at  one  time  to  otrn  view  of  the  case,  and  at  another  period  to 
another  view  of  the  case,  he  had  fallen  into  an  unintentional  mistake ;  and  I  am 
persuaded  that,  if  die  intern^atories  are  not  pot  pointedly,  there  will  be  many 
mistakes  of  that  kind.    If  tbaM  nustakea  did  not  occur,  it  would  very  &e- 
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the  plaintiff  had  pot  in  his  positionB  or  narrative  of  his  case, 
the  defendant  was  to  put  in  his  contestadons  or  negations 
of  those  positions  ;  and  the  plaintiff  had  hher^  to  examine 
the  defendant  upon  interrogatories  to  supersede  tiie  necessi^ 
of  proof.  These  were  called  the  Ubelius  arlicuiaius ;  which 
was  generally  put  in  after  the  first  act,  or  proceeding,  where 
the  defendant  had  answered  the  positions.'  In  Chancery  the 
portions  and  the  liheUus  articulatu*  are  thrown  into  one  BUI. 
But  still  they  must,  as  in  the  Civil  Law,  relate  the  one  to  the 
other ;  and  hence  the  rule,  that  the  interrogatories  must  arise 
out  of  the  facts  alleged  in  the  Bill,  may  he  readily  traced  back 
to  its  Roman  source.* 

§  40.  The  eighth  part  of  the  Bill  is  the  Prayer  for  reUef. 
This  of  course  must  vary  according  to  tiie  circumstances  of 
the  particular  case,  and  the  nature  of  the  relief  sought.'  The 
usual  course  is  for  the  plaintiff  in  this  part  of  the  Bill  to  make 
a  spedal  prayer  for  the  particular  relief,  to  which  he  thinks 
himself  entitled,  and  then  to  conclude  with  a  prayer  of  general 
relief  at  the  discretion  of  the  Court.  The  latter  can  never  be 
properly  and  safely  omitted  ;  because  if  the  plaintiff  should 
mistake  the  relief,  to  which  he  is  entitied  in  his  special  prayer, 
tile  Court  may  yet  afford  him  the  relief,  to  which  he  has  a 
right,  under  tiie  prayer  of  general  relief,  provided  it  is  such 


qaentl}'  happen,  that  stbii  if  a  party  wished  to  state  a  ftct  as  well  as  be  nnder- 
stood  it,  yoa  would  not  get  at  the  whole  truth,  onleaB  yon  pat  the  question  to 
him  in  detaiL  In  Bills  which  are  chiefly  statements  of  doeds,  there  would  be 
very  little  difficulty ;  but,  wheneTer  a.  pleader  comes  to  a  nnnplicateil  statement 
of  tacts,  it  is  necessary  to  be  very  precise  in  the  interrogatories."  Beport  of 
Chancery  Commisnoners,  9th  Uarch,  1826,  Appx.  p.  1,  2. 

1  Gilb.  For.  Bom.  90;  Ante,  §  14,  and  note.  The  proceedings  in  the  Ecclem- 
astical  Conrts  bear  a  clote  resemblance  to  ^lose  of  the  Civil  Law.  "In  the 
Ecclenastical  Courts,"  says  Mr.  Hare,  "  where  the  defendant  is  likewise  re- 
quired to  make  an  answer  of  discovery  upon  oath,  the  answer  is  in  a  wholly 
dis^Dct  instnunent  fiwo  the  rasponsire  allegation,  which  contains  the  defence." 
Hare  OD  Discov.  22S. 

s  Gilb.  For.  Rom.  90,  91 ;  Id.  21-24,  26,  27,  44,  45  ;  Ante,  §  14,  and  note. 

3  Mit£  £q.  FL  by  Jeremy,  40  ;  3  Wooddei.  Lect.  S&,  p.  3S9. 


-obvGoo»^lc 


CH.  II.]  SILLS  IN  EQUITY.  SQ 

relief,  as  is  agreeable  to  the  case  made  by  the  BflL'  But  if 
there  is  no  prayer  of  general  relief,  then  if  the  pluntiff  should 
mistake  the  relief,  to  idiich  he  is  entitled,  no  other  relief  can 
be  granted  him,  and  his  suit  must  fail,  at  least  unless  an 
amendment  of  the  prayer  is  allowed.' 

§  41,  It  has  been  said,  that  a  prayer  of  general  relief,  witb- 
ont  a  special  prayer  of  the  particular  relief,  to  which  the  plain- 
tiff thinks  himself  entitled,  will  be  sufficient,  and  that  the  par- 
ticnlar  relief,  which  the  case  requires,  may  at  the  hearing  be 
prayed  at  the  bar.'     This,  as  a  general  rule,  ntay  be  btie  ;  but 

>  Uitt.  £q.  FL  by  Jeremy,  38,  iS ;  Cooper,  Eq.  B.  IS,  14 ;  Butoa't  Salt  ia 
Eq.  iO,  41,  and  ootea ;  Wilkinson  e.  Beal,  4  Madd.  B.  408  ;  Beaomont  ir.  Bonl- 
bree,  5  Tea.  495 ;  Hiem  v.  MU,  18  Ves.  1 19, 120 ;  Eogliih  v.  Foxall,  !  Peters, 
R.  595;  HobwDO.  UcArtiiur,  16  Peten,19G;  Daofortb  v.  Smith,  28  Verm. 
247  ;  HiUearj  v.  Hurdle,  6  Gill,  105 ;  Scudder  v.  Toung,  25  Maine,  158.  Th« 
nmol  fbnn  of  tlie  prajer  a,  "  To  the  end,  tlierefbre,  that  the  taid  defendant  and 
lus  confederates,  &c.,  ma;,  npon  their  several  and  respective  corporal  oatts,  &0. 
&C.  (atatJDg  the  interrc^tOTy  part,)  and  that  tbe  said  defendant  may  come  to  a 
jolt  and  lur  acconnt,  &c.  Ac  (stating  the  particular  relief  aiked,)  and  that  ;rotir 
orator  may  have  such  further  and  other  relief  in  the  premises,  as  the  natare  of 
his  case  shall  require,  and  as  to  your  Lordship  (or  your  Honors)  shall  seem 
meet ;  (or,  that  yoar  orator  may  be  farther  and  othenrise  relieved  in  the 
premises  according  to  equity  and  good  conscience")  See  1  l^ont  £q.  PL  79, 
note  (0 ;  Van  Hey.  Eq.  Drafts.  S  ;  Barton's  Sait  in  Eq.  40,  41 ;  3  Wooddea. 
L«ct.  S5,  p.  869;  Cooper,  Eq.  Fl.  14 ;  English  v.  Foxall,  S  Peters,  B.  595  1 
.'Coekeiell  c.  IKckens,  S  Moore,  Priv.  Conn.  E.  98,  113. 

S  Cooper,  Eq.  PL  14  ;  Coofc  a.  Martyn,  2  Atk.  2;  Palk  v.  Clinton,  12  Ve*. 
62-68;  Wejmoathi'.  Boyer,  iTes-jr.  426;  S  Wooddes.  Leot  56,  p.  872,879. 
In  the  caiea  of  Bills  for  charities,  and  of  Bills  on  behalf  of  in&nls.  Courts  of 
Equity  will  grant  relief  upon  any  matter  ariang  npon  the  state  of  the  ease, 
tbongb  it  be  not  parlicalarly  mentioned  and  insisted  on  and  prayed  by  the  Bill. 
Stapillon  v.  Stapilton,  1  Atk.  R.  S ;  Attorney- General  v.  Jea&es,  1  Atk.  R.  355  ; 
Attomey-Qenend  v.  Gleg,  1  Atk.  R.  956 ;  Attorney-General  v.  Scott,  1  Tei. 
418 ;  Attorney-General  c  Brooke,  IS  Ves.  325 ;  Attorney- General  v.  Tivian, 

I  Rnst.  B.  335  ;  Barton's  Suit  in  Eq.  40,  note  (i).  These  cases,  therefore,  con- 
■fitute  exceptions  to  the  general  rale.    See  also  Attorney-General  v.  Jackson, 

II  Ves.  971,  372  ;  2  Mont  Eq.  Fl.  note  B.  X.  p.  120,  121  ;  Mit£  Eq.  H.  by 
Jeremy,  27,  89,  and  note  (i) ;  Id.  55,  note  (m) ;  Colton  v.  Roes,  2  Paige,  B. 
896. 

3  Milf.  Eq.  PL  by  Jeremy,  38,  89 ;  Cooper,  Eq.  H.  14  ;  Barton's  Suit  in  Eq. 
40,  note  (1) ;  Wilkinson  v.  Beal,  4  Madd.  R.  408  ;  Cook  v.  Martyn,  a  Atk.  3  ; 
Grifflesv.  French,  2  Atk.  141;  Tt^am  p.  Constaotine,  Tamlyn,  R.  136;  Man- 
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it  ia  not  universal.  Thna,  for  example,  an  injanction  will  not 
ordinarily  be  granted  under  a  prayer  for  general  relief ;  bat  it 
must  be  expressly  prayed  ;  because  the  defendant  might,  by  his 
answer,  make  a  different  cage  under  the  general  prayer,  from 
what  he  would,  if  an  injunction  were  specifically  prayed.'  So, 
a  writ  of  ne  exeat  regno  will  not  ordinarily  be  granted  unless 
expressly  prayed  for  in  the  BiU.' 

§  4<@,  But,  even  when  a  prayer  of  general  relief  is  sufficient, 
the  special  relief  prayed  at  the  bar  must  essentially  depend  upon 
the  proper  frame  and  structure  of  ihe  Bill ;  for  the  Court  will 
grant  such  relief  only,  as  the  case  stated  will  justify  ;  and  will 
not  ordinarily  be  so  indulgent,  as  to  permit  a  Bill  framed  for 
one  purpose  to  answer  another,  especially  if  the  defendant  may 
be  surprised  or  prejudiced  thereby.'     Thus,  if  a  BiU  is  brought 


Bton  D.  Uole«worth,  1  Eden,  R.  26,  and  note  (ft)  ;  MIt£  Eq.  Fl.  by  Jeremy,  JG, 
note  (x) ;  3  Wooddes.  Lect  fiS,  p.  37a,  373.  —  In  Cook  e.  JOartju,  2  Alk.  3, 
Lord  Hatdiricke  u  reported  to  have  uid :  "  Fnjtng  genenl  relief  is  sufficient, 
thongh  the  plsintiff  should  not  have  been  more  explicit  in  the  pra;er  of  the 
Bill."  And  Mr.  Robing,  a  very  eminent  counsel,  used  to  Mf,  general  relief  was 
the  best  prayer  next  after  the  Lord's  Prayer.  In  Dormer  b.  Forteicue,  8  Atk. 
132,  Lord  Ilaidiricke  quolei  tbe  same  expresrioo,  &nd  attribates  it  to  a  Mr. 
Doibint.  Qutere,  which  is  the  correct  name  ?  Ur.  Eden,  in  his  note  to  Mana- 
ton  V.  Molesworth,  1  Eden,  R.  26,  note  (6),  says  it  was  Mr.  Scbini ;  and  Lord 
Nortbington,  in  the  eame  case,  qaotes  tbe  saying  as  a  common  one. 

1  Savory  o.  Dyer,  AmbL  70,  nota ;  Wright  «.  Atkins,  1  Yes.  &  B.  814 ; 
2Btory,Camin.onSq.Jur.§B62,S63;  Eden  op  Injanct  ch.S,p.  48;  Id.ch.lS, 
p.  321 ;  I  Smith,  Ch.  Fr.  4A.  And  ifseeins,  that  the  prayer  for  an  injunctian 
most  not  only  be  in  tbe  prayer  of  relief,  bnt  in  the  prayer  of  process.  Wood  t>. 
Beadell,  3  Sim.  R.  373  ;  Hinde,  Ch.  Pr.  1 7,  IS.  The  usnal  form  of  praying  is, 
"  May  it  please  yonr  Lordsbip  (or  yonr  Honors,)  the  premises  coiuidercd,  to 
grant  ante  your  orator,  not  only  his  MiyesCy's  most  gracious  writ  of  injunction, 
isnuttg  out  of  and  under  the  seal  of  tbis  honorable  Conrt  to  be  directed  to  tbe 

■aid (tbe  defendant,)  to  restrain  bim,  &<!.  &c.  against  your  oralors,  toncb- 

ing  any  c^tbe  matten  in  question ;  but  also  his  Majesty's  mort  gracious  writ  of 

snbpffina  to  be  directed  to  the  said  • (the  defendant,")  &c.  Sec.    Hinde,  Ch. 

Pr.  17, 18. 

»  Sbarpe  v.  Taylor,  11  Simons,  R.  BO;  Post,  §  U,  note. 

3  Mitf.  Eq.  PI.  by  Jeremy,  SS  ;  Cooper,  Eq.  H.  14  ;  Jones  u.  Parishes  of 
Iifontgomery,  &c.,  3  Swanst  208;  Legal  v.  Miller,  8  Yes.  299  ;  Lord  Walpole 
V.  Lord  Orford,  3  Yes.  416 ;  Hiem  v.  MiH,  18  Yes.  118, 119 ;  8  Wooddei.  Lect 
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f(H-  an  annnily,  or  rent  charge  of  ten  pounds  per  annum,  left 
under  a  will,  and  the  counsel  for  the  plaintiff  pray  at  the  bar, 
that  they  may  drop  the  demand  of  the  uinaity  or  rent  charge, 
and  insbt  npon  the  land  itself,  out  of  which  the  snnui^  or  rent 
diai^e  issues,  the  Court  will  not  grant  it,  for  it  is  not  agreeable 
to  the  case  made  by  the  Bill.*  If,  therefore,  the  plaintiff  doubts 
his  title  to  the  relief  he  wishes- to  pray,  the  Bill  should  be 
framed  with  a  double  aspect,  so  that,  if  the  Court  should  decide 
agunst  him  in  one  view  of  the  case,  it  may  yet  afford  him 
assistance  in  another.* 

§  43.  On  this  and  many  other  accounts,  it  has  been  very 
properly  remarked,  that  the  prayer  of  a  Bill  demands  a  good 
deal  of  consideration  and  attention  ;  and  an  accurate  specifica- 
tion of  the  matters  to  be  decreed  in  complicated  cases  requires 
great  discernment  and  experience.^  Where  special  orders  and 
provisional  processes  {ire  required,  founded  on  peculiar  circum- 
stances,  such  as  writs  of  injunction,  writs  of  tie  exeat  regno, 
orders  to  transfer  funds,  or  to  preserve  property  pending  the 
litigation,  they  are  usually  made  the  subjects  of  a  special 
prayer.*  Indeed,  the  frequent  applications  made  for  amend- 
ments of  the  prayers  of  Bills  is  a  proof  at  once  of  the  value  of 
special  prayers,  and  also,  of  the  intrinsic  difficulty  of  foresee- 
ing all  the  exigencies,  which  may  arise  in  the  progress  of  a 
suit,  which  may  require  new  relief. 

§  it.  The  ninth  part  of  the  Bill  is  the  Prayer  of  process, 
to  compel  the  defendant  to  appear,  and  answer  the  Bill,  and 
abide  the  determination  of  the  Court  on  the  subject.     Care 

»,p.3T>;  Walker  v.  DeTereanx,  4  Puge,  B.229;  Sondder  ■>.  Young,  26 
Mdite,lfiS. 

I  Orimea  o.  Franclt,  S  Atk.  141 ;  Doimer  v.  ForteKoe,  S  A&.  ISl,  133. 

•  ITitf.  Eq.  FL  hj  Jeremy,  S9 ;  Bennet  e.  Tade,  3  Atk.  SSC ;  BartoD'B  Snit 
uiEq.41,  tMte(l);  Cooper,  Eq.F).  14;  3  Wooddea.  L«et  M,  p.  871 ;  Colton 
r.  Bow,  2  ^ige,  R.  896 ;  Llojd  v.  Bramter,  4  Paige,  R.  0S7. 

■  Cooper,  Eq.  PL  19 ;  8  WimddM.  Lect  66,  p.  S7S. 

4  Caofxx,  Eq.  FL  18, 14 ;  WnL  Eq.  F!.  bj  Jeremj,  48, 47 ;  Barton'*  Suit  in 
Eq.  41,  note  (9) ;  Hootep.  BodMD,  6  lihd.B.  118;  Hinde,  Cli.Fr.  17, 18. 
4* 
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must  be  taken  in  this  part  (^  the  Bill  to  insert  the  names  of  all 
persons  who  are  intended  to  be  made  parties  ;  for  it  is  a  gen- 
eral rule,  that  none  are  parties,  although  named  in  the  BiS, 
against  whom  process  is  not  prayed.^  The  ordinary  process 
prayed  is  a  writ  of  subpcena,  whidh  requires  the  defendant  to 
appear  and  answer  the  Bill  on  a  certain  day,  named  in  the 
writ,  nnder  a  certain  penalty."     In  the  case  of  privilege  of  llie 

1  Cooper,  £q.  PL  16 ;  Favkes  v.  Pratt,  1  P.  Will.  fi»S  ;  WindMr  v.  Windwr, 
2  Dick.  707 ;  Brwher  v.  Van  Cortiandt,  2  John.  Ch.  B,  S45.  It  ii  eaid,  in  Had- 
dock r.  TomlinMM),  S  Sim.  &  8tn.  219,  not  to  be  necessary  to  pnj  process 
against  persons  who  are  charged  in  the  Bill  to  be  oatof  the  jarisdiction.  It  was 
held,  in  MunOE  e.  De  Taitet,  1  Beavan,  B.  109,  note,  and  rec<^izad  hy  the 
Huter  of  the  R<dls,  in  Brooks  v.  Burt,  I  Beavan,  R.  106, 109,  that  there  shoold, 
in  sach  case,  be  a  prayer  for  process  agunst  the  absent  party.  And  it  is  the 
usual  practice,  where  any  of  the  defendants  are  out  of  the  jaristUction,  for  the 
pluntiffto  state  the  fltct  in  bis  Bill,  and  to  pray  process  against  them,  when  thejr 
shall  cnne  within  the  jurisdiction.  1  Smith,  Ch.  Pr.  10  ;  Milf.  £q.  PL  by  Jei^ 
eDiy,164, 165.  If  the  plwntiff  should  not  pray  process  against  a  party  defend- 
ant ont  of  the  jurisdiction,  and  the  p&rty  should  come  under  the  jurisdiction  in 
the  progress  oftbe  rait,  the  plaintiff  would  be  compelled  to  amend  his  Bill,  or  to 
file  a  fnppleidental  Bill,  if  he  was  not  entitled  to  amend,  so  as  to  bring  the  party 
before  the  Court  Mitf.  Eq.  PI.  by  Jeremy,  165.  The  3 2d  of  the  Equity  fiules 
of  the  Supreme  Court  of  the  United  States,  Janaary  Term,  1842,  proTides  as 
fcJIows :  "  If  any  persons,  other  than  those  named  as  defendants  in  the  Bill,  shall 
appear  to  be  necessary  or  proper  parties  thereto,  the  Bill  shall  arer  tor  reason 
why  they  arc  not  made  parties,  by  showing  them  to  be  without  the  jurisdiction 
of  the  Court,  or  that  they  cannot  be  jcnned  irithout  ousting  the  jurisdiction  of  the 
Court  as  to  the  other  pardes.  And,  as  to  persona  wbo  ue  without  the  jnrisdio- 
tion,  and  may  properly  be  made  parties,  the  ffill  may  pray,  that  process  may 
issue  to  make  them  parties  to  the  Bill,  if  they  should  come  within  the  juiis^c- 
tiou."  The  !3d  Rule  is  as  follows  :  "  The  prater  fin*  process  of  subptena  in  the 
Bill  ihall  contun  the  names  of  all  the  deftndsDts  named  in  the  introduotory 
part  of  the  Bill,  and  if  any  of  them  are  known  to  be  in&nts  under  age,  or  other- 
wise under  guardianship,  shall  state  the  fact,  so  that  the  Court  may  take  order 
thereon  as  justice  may  require,  upon  the  return  of  the  process.  If  an  injunction, 
or  a  writ  of  n«  exeat  regno,  or  any  other  special  order  pending  the  suit,  it  asked 
for  in  the  prayer  for  relief,  that  shall  be  sufficient,  without  repeating  the  same  in 
the  prajer  for  process." 

9  Com.  Dig.  Chancery,  D.  1 ;  Gilb.  For.  Bom.  S7.  The  niual  form  of  the 
prayer  for  a  subp«na  is ;  "  3fay  it  please  your  Lordship  (or  your  Honors,)  to 
grant  unto  your  orator  his  Majesty's  most  gracjous  writ  of  subptsna,  (or,  the  most 
gracious  writ  (^sutqxena  of  the  Sbtle  of —,  or  of  the  U.  S.  of  America,)  to 
be  directed  to  the  nid  A.  B.  utd  the  leat  of  the  oonfedentes  when  diBCOver«d, 
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peerage,  in  Eng^d,  a  letter  missive  requesdng  the  defendant 
to  iqipear  and  answer  the  Bill  is  first  prayed,  and  on  his  default 
the  prayer  of  a  sabpotna.^  In  the  case  of  corporations  aggre- 
gate, the  process  of  snhpcena  is  the  same  as  is  ordinary  cases ; 
but  the  Bin  sometimes  prays,  that  in  case  of  their  default  to 
appear  and  answer  the  Bill,  the  writ  of  distringas  may  issae  to 
compel  diem  to  do  so.'     In  cafle»  where  the  writ  of  injunction 


thereby  commaoding  them  and  eveiy  of  them  at  &  certain  day  and  nnder  a  cep- 
tain  pain  thenin  to  be  specified  (or,  therein  to  be  inierted,)  penonally  to  be 
and  appear  before  jonr  Lordahip  (or,  ^ onr  Honor  or  Honor*,)  in  this  Honorable 
CooTt,  and  then  and  there  to  answer  to  all  and  ringular  the  premisea,  aad  to 
ttsnd  to  (peiftnu)  and  abide  mch  order  and  decree  therein,  ai  to  jonr  Lord- 
ahip  (or,  to  joor  Honora,  or  to  thia  Bonorable  Coart,)  (hall  aeem  meet  (or,  tball 
•eem  ^reeable  to  eqnit^and  good  conscience  j)  and  ;onr  orator' ahall  ever  pnj." 
Barton'i  Suit  in  Eq.  41,  42 ;  1  Mont  Eq.  PI.  80,  note  (y)  ;  Van  He^.  Eq. 
Drafts.  9 ;  Hinde,  Cb.  Fr.  17, 18.  When  the  Bill  ia  onir  for  dlKorery,  or  to 
perpetnate  the  leatinkOD  j  of  wttneaaaa,  the  clause  following  the  words, "  to  anawer 
all  and  nngular  the  premises,"  i*  omitted,  as  no  decree  is  asked,  or  ia  proper. 
Barton's  Suit  in  Eq.  43,  note  (1). 

1  Id  England,  in  case  any  defendant  has  privilege  of  peerage,  or  is  a  Lord  of 
^riianent,  a  prajer  for  a  lettomianve  to  him,  reqoesting  him  to  appear  and 
answer  the  Bill,  ia  put  in  (as  ia  italed  in  the  text)  before  the  prayer  of  process  of 
tabpvna.  And  the  prayer  c^  the  latter  is  only  in  defanlt  of  the  defendant's 
compliaiice  with  that  reqnesb  The  nnial  fbnn  is,  "  Uay  it  please,  &c.  to  grant 
onto  y^r  orator  yoor  Lord^p's  lelteiMuisaive,  to  be  directed  to  the  said  defend- 
ant, the  Eari  of,  tec. ,  desiring  him  to  appear  and  answer  yoor  orator's  Bill,  or  in 
defiwlt  thereof,  his  Uajes^'s  most  gracious  writ  of  sabp(EDa,''&c.  BartOD'aSuit 
in  Eq.  43,  note ;  1  South,  Ch.  Fr.  76,  76,  97.  In  case  the  Attorney-General,  as 
an  officer  of  the  crown  or  government,  is  made  a  defendant,  the  KU,  instead  of 
praying  proc««  against  him,  prays  that  he  may  answer  it  npon  bdng  attended 
withacopy.  Hitf.  Eq.  PI.  by  Jeremy,  46 ;  Cot^r,  Eq.  PI.  16,  17;  Barton's 
Soit  in  Eq.  43,  note;  Com.  D^.  Chancery,  D.  2;  Gilb.  For.  Bom.  6&-47. 

»  Cooper,  Eq.  Fl.  16, 17.  Mr.  Cooper,  (Eq.  PI.  16,  17,)  says,  that  "In  the 
ease  of  a  coiparatiDn  aggregate,  where  the  answer  is  under  the  common  seal,  the 
Bill  •Mwt  pray,  that  a  writ,  called  a  writ  of  distringas,  may  laaiie  under  the  great 
seal,  idnch  is  for  the  purpose  of  distraining  them  by  thdr  goods  and  chattels, 
rents  and  profits,  until  they  obey  the  snmmons  or  direction  of  the  Court."  From 
thislaognage  it  would  seem  indispensaUe,  in  a  suit  against  soch  a  corporation,  to 
insert  a  prayer  for  such  a  writ  But  I  cannot  find  any  sufficient  authority  for 
SBch  a  paction.  It  seems  no  mora  necessary,  than  it  would  in  common  cases 
to  pray  fbr  an  attachment  and  other  proceMes,  when  the  par^  does  not  appear 
nd  answer  ;  and  this  is  never  done.  The  right  to  the  ulterior  procesaea  reattlts 
frtm  tbe  general  anikority  of  the  Court  to  compel  obedtence  to  ib  own  com- 
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is  sought,  it  should  not  only  be  included  in  the  prayer  for 
relief,  hut  also  in  the  prayer  for  process.  ^ 

§  45.  The  process  of  subpoena  seems  first  to  have  been  intro- 
duced into  the  Court  of  Chancery,  to  compel  an  appearance  to 
a  suit  in  Equity,  by  Bishop  Waltham,  who  was  Chancellor  in 
the  reign  of  Richard  the  Second.'  It  was  anciently  and  orig^ 
inally  a  process  in  the  Courts  of  Common  Law,  where  it  was 
used,  and  still  continues  to  be  used,  to  compel  the  attendance 
of  witnesses  to  attest  the  truth  of  facts,  and  give  testimony.^ 
It  is  supposed  by  some  authors  to  have  been  introduced  from 
the  Courts  of  Common  Law  into  the  Court  of  Chancery, 
because  it  was  the  newest  process  that  was  used  in  case  of 
attestation  by  that  law.*  And,  perhaps,  the  authority  to  issue 
it  was  derived  from  the  statute  of  West.  2,  ch.  24,  which  gave 
authority  to  the  Chancellor  to  issue  new  writs  io  cases,  where 
the  existing  writs  did  not  afibrd  a  remedy  for  cases, 


mands.  The  distringaH  ie  to  compel  the  corporation  to  uinrer  u  well  for  the 
contempt  as  to  the  Bill  Harrey  v.  East  lodi*  Compuij,  2  Tern.  R.  396 ;  &  C. 
Free,  in  Ch.  1S8,  cited  bj  Mr.  Cooper,  does  not  Eupport  hi*  doctrine ;  but  oalj 
the  modified  doctrine  above  itated.  See  1  Harris,  Ch.  Pr.  hj  Newl.  ch.  ST>  p. 
119,  where  the  form  of  a  diitringaa  is  giTen.  Jt  comnuuids  the  sheriff  to  Distnun 
the  lands  and  tenements,  (not  the  rents  and  profits,)  goods  and  chattels  of  the 
corporation,  &c.  Sec.,  and  that  he  shall  answer  Io  the  Court  for  the  said  goods 
and  chatteU,  and  the  rents  and  profits  of  the  land,  &c.  Barton's  Suit  in  Eq.  94, 
SS.    See  also  I  Smith,  Ch.  Pr.  dfi,  98,  99. 

1  Haddock  v.  Tomlipson,  2  Sim.  &  Sto.  EIS  ;  ihada,  Ch.  Fr  17;  Ante,  S  41- 
Where  a  writ  of  ne  exeat  regno  is  sooght,  it  is  ordinaril  j  included  in  the  pn^rer 
of  relief  and  of  process.  It  washeldin  Sharpe  d.  Taylor,  11  Simons,  R.  00,  that 
it  ought  not  to  be  granted,  unless  ezpreaslr  prated  for  in  the  Bill  HoweTer 
liit  uuj  be  in  general)  there  are  certainly  cases  in  which  it  hM  been  tbonglit 
not  to  be  abwdutely  indlnpensable ;  as,  fyr  example,  when,  at  the  filing  of  the 
Bill,  there  was  no  reason  to  suppose  the  defendant  meant  to  go  out  of  the  realm. 

Ante,  g  41.    See  C<dlinson  c. ,  18  Tes.  893  ;  Hoore  tr.  Hudson,  fl  Madd. 

B.  319;  1  Smith  Ch.  Ft.  51.  See  thefbnnof  apra7er,fbr  ansemoJiuHinde, 
Ch.  Pr.  16. 

3  Barton's  Suit  in  Eq.  7,  8  ;  Id.  61,  note  (1)  ;  3  Reeves,  Uist^  of  Law,  192. 

3  Gilb.  For.  Bom.  37 ;  1  Story,  Comm.  on  Eq.  Jorisp.  §  46 ;  8  Black.  Comm. 
Si,  6S. 

i  Gilbi  For.  Rom.  87. 
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under  the  like  right.^  It  beara  a  close  analogy,  also,  to  the 
dtalion,  or  voeatio  in  jm,  of  the  Civil  and  Canon  Law  ;  and 
considering  titat  the  Chancery  was  in  those  early  times  in  the 
possession  of  the  ecdesiastical  dignitaries,  it  is  by  no  means  im- 
probable, that  it  was  modelled  upon  the  basis  of  the  latter .' 
.  §  46.  Sach  are  the  formal  parts  of  an  original  Bill  for  relief, 


1  Bartou't  Suit  in  £q.  61,  note  (1)  ;  9  Black.  Comm.  53,  63.  S«e  S  ReeveB, 
UxA.  of  Lav,  192  ;  Treatite  of  Subpaena  in  Hftrg.  Law  Tracts,  824,  929,  8  83, 
438  ;  Id.  901. 

>  See  Halifax,  Anl.  orGT.  Law,  ch.  9,  p.  109,  ch.  10,  p.  122  ;  Coiueffl  Fract 
26  ;  Barton's  Sut  in  £q.  61,  note  (1)  ;  Gilb.  For.  Kom.  21,  26,  27.  Mr.  Bai^ 
ton,  in  Hi  Treatise  on  Saits  in  Equity,  p.  61,  note  (1,)  bas  made  the  following 
remarks  on  tiie  writ  of  mbpcena :  "  This  writ  answers  to  the  Citatio  eerlu  de 
cousu  in  the  Civil  Law  (see  Gib.  Cod.  T.  zliv.  c.  2.)  It  was  first  applied  to  the 
purpose  of  compelling  an  appearance  to  a  salt  in  equity  in  the  reign  of  lUchard 
IL  when  Bishop  Waltham,  then  Cfaaneallor,  appean  to  hare  adopted  it  in  pur- 
soaoce  of  Stat  West  2,  c.  ii,  which  (to  prevent  the  mnltiplicity  of  petitioDS  to 
I^riiament  for  the  formation  of  writs  adapted  to  snch  new  eanaes  a«  were  dail^ 
ariRng)  enacted  that  '  quolieteunqve  de  catero  eeenerit  in  Caneellaria,  juod  m 
uno  eatu  reperitvr  breve,  et  in  contiimli  cam  cadente  stiA  eodem  jwe,  et  tirmli  in- 
digertte  rtmedio,  non  reptritttr,  coneordeiU  citriei  de  Caneellaria  in  brevifaciendo. 
His  writ  was  alwajs  Tebementljr  opposed  hy  the  Courts  of  Common  Law ;  and 
baring  Bometimef,  it  seems,  been  issued  upon  groundless  allegations,  it  was  enact- 
ed bj  15  Ben.  TI.  e.  4,  at  tbe  iostigatioi)  of  the  Commons,  that  no  writ  of  sub- 
poena shoald  be  granted  in  future,  till  surety  had  been  found  to  answer  to  the 
par^  aggrieved  fbr  his  damages  and  expenses,  in  case  the  plaintifT&iled  to  make 
good  the  charges  in  his  BilL  This  seonritj,  boweTer,  has  long  fallen  intp  disnse, 
(a  matter  there  is  fVeqaen^j  reason  to  lament,)  and  is  now  required  onlj  in 
cases,  where  the  pbuntiff  ^er  reudes  ^rosd,  or  is  likely  soon  to  quit  the 
kii^dom. 

"  A  cutran  fcsmerlj  prevailed,  (though  coDtnuy  to  the  more  ancient  practice,) 
ofiMungthesDl^nsbelbm  the  Bill  had  been  filed.  This  gave  rise  to  the 
Stat  of  8and4  Ann.  c.lG,b7whichit  is  provided,  that  'no  snbpsna,  or  any  other 
process  for  appearance,  do  issue  ont  of  any  Court  of  Equity,  till  aAer  the  Bill 
be  filed  with  the  proper  officer  in  the  respective  Courts  of  Equity,  (except  only 
incasetofinjuncttoostoita}' watte  or  proceedings  at  law,  in  which  cases,  tliere- 
Ibre,  it  may  still  be  done,)  and  a  certificate  thereof  granted  by  the  proper  offi- 
cer.' And  as  a  still  further  check  on  this  pnctice,  it  remain*  an  order  of  the 
Conrt  of  Chaneerp,  that  <  all  Bills  there  filed  shall  be  dated  on  the  day  they  are 
bim^rt  into  the  Six  Clerks'  office.'  It  is  to  be  observed,  however,  that  neither 
tlM  HatvU  nor  order  have  entirely  put  a  slop  to  this  mode  of  proceeding,  though 
it  is  always  dme  at  the  riak  of  costs."  See  also  the  Treatise  on  the  Writ  of 
Sobpaoa,  in  Uarg.  Law  Tracts,  8S2,  S34,  882. 
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as  it  ia  usnally  framed  ;  upon  which  Lord  Redesdale  has  made 
the  following  remarks:- — "  Some  of  them  are  not  essential ; 
and,  particular^,  it  is  in  the  discretion  of  the  person,  who  pre- 
pares the  Bill,  to  allege  any  pretence  of  the  defendant  in  oppo- 
ution  to  the  plaintiff's  claims,  or  to  interrogate  the  defendant 
spedally.  The  indiscriminate  use  of  these  parts  of  a  Bill  in 
all  cases  has  given  rise  to  a  common  r^roach  to  practisers  in 
this  line,  that  every  Bill  contains  the  same  story,  three  times 
told.  In  the  hurry  of  business,  it  may  he  difficult  to  avoid 
giving  ground  for  the  reproach.  But  in  a  Bill,  prepared  with 
attention,  the  parts  will  be  found  to  he  perfectly  distinct,  and  to 
have  their  separate  and  necessary  operation."  ' 


1  Mit£  Eq.  n.  by  Jeremy,  47.  See  al*a  Cooper,  Eq.  PI.  IT,  IS.  Hr.  Bell's 
tutimonf  in  bU  examinatioii  betbre  the  Chuiceir  Commiauonen,  alreidj  cited 
in  a  note  to  $  38,  is  verj  direct  to  the  Hune  pnipoae.  He  following  extract  of 
Ui  uuwen  to  rabeeqneiit  qnestioiu  pat,  etncidate  thig  wliole  labject  mncb  mora 

"  Q.  24 — Sappodng  a  Bill  in  Equity,  Kccoidiug  to  the  present  fiirm  in  nm,  to 
be  a  narrative  rf  &cte,  which  it  may  be  neceMwy  to  ppore,  either  by  discovery 
from  tiie  defendant,  or  by  extrinsic  evidence ;  doet  it  occur  to  you,  that  any 
variation  of  the  preaeot  form  could  be  substitnted  to  the  advantage  of  the  aoitor, 
flupporing  the  pleader  to  prepare  hii  pleadings  according  to  the  present  fbnn, 
with  due  care  and  skill  ?  — I  thiok  not  It  is  very  difficult  to  impresa  any  per- 
son with  all  the  difficaltiea  of  the  case,  except  a  person  who  has  been  laboring  a 
long  time  at  pleading.  But  when  one  has  been  sitting  for  year*  at  one's  desk, 
trying  to  prepare  Bills  to  extract  truth,  and,  in  answers,  wishing  to  give  a  &ir 
and  reasonable  answer,  one  really  is  obliged,  I  think,  to  come  to  that  conclu- 
sion :  I  never  could  bring  my  mind  to  any  other  conclusion. 

'■  Q.  25.  —  After  all  the  pmns  yon  have  taken  in  framing  a  Kll,  have  yon  not 
found  yonnelf  frequently  disappointed,  and  obliged  to  reframe  your  Bill,  in 
order  to  obtun  a  full  answer  ?  —  Certainly.  And  in  cases,  where  a  defendant 
is  demraus  to  ^ve  a  ftall  answer,  where  the  answer  is  to  be  obtained  first  through 
the  medinm  of  a  scdJcitor,  who  periiaps  bos  not  time  to  attend  to  this  burinen 
himself;  next,  I^  extracting  it  from  a  man,  who,  if  a  man  of  moderate  intelli- 
gence, is  still  not  nsed  to  technical  language,  of  used  to  give  those  precise  an- 
swers, which  a  witness  ought  to  do ;  if  yon  do  lay  the  positive  qaestaons  before 
diote  penons,  you  frill  seldom  be  able  (even  if  they  wish  to  give  yon  all  the 
information  they  possess)  to  get  it  from  them ;  you  will  get  a  great  deal  of  infor- 
mation, probably,  that  yon  do  not  want,  but  they  will  omit  very  material  points; 
and  it  is  not  till  instructions  are  sent  back  two  or  three  times,  pointing  th^r 
attention  particularly  to  the  interrogatories,  and  writing  down,  perhaps,  the  intei^ 
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§  47.  We  may  conclude,  what  ia  here  said  on  the  general 
structuFe  and  form  of  a  Bill,  by  the  remark,  that  every  Bill^ 


TOgatorjr  irith  foar  own  h&nd,  or  the  eauntial  part,  that  you  are  &Uo  to  get  out 
tbe  trnth.  I  recollect  one  case,  which  occurred  to  mj'self  in  practice;  I  could 
not  get  itijrclieiit  toaoswfiraparticQUrpart  ofaBQL  The  parties  took  excep- 
tuws  more  than  once ;  Ihej  thought  we  were  keeping  back  tomethJDg  or  other. 
At  last  mj  cli«ut,  the  solicitor,  said  to  me,  '  Resllj,  I  do  not  know  faow  to  give 
jon  ftny  farther  inronualiou.'  I  said,  '  You  muat ;  the  other  parties  insist  upon 
it ;  and  if  jon  cannot  give  further  information,  your  client  roust  go  to  the  Fleet, 
and  Tcniain  till  he  doea  give  farther  information.'  At  last  I  prevailed  upon  him 
to  set  Kriouslj  to  the  bosinea,  and  he  procored  information,  which  decided  the 
case  ;  but  it  decided  it  In  favor  of  my  clieot. 

"  Q.  36.— At  it  most  freqaently  happen,  that  the  •tatementa  of  a  Bill,  either 
in  the  whole  or  in  great  part,  are  such,  that  beforehand  the  pleader  perfectly 
well  knows  the  defendant  is  incapable  of  giving  an  answer, — when  that  case 
oecnrs,  would  it  not  be  lafficient,  as  a,  general  rule,  that  the  pluntiff  should  con- 
fine his  interri^atoriea  to  those  points  only,  to  which  he  knows,  or  ■aspects,  or 
believea  the  defendant  is  able  to  give  an  answer  7 — The  difficulty  in  doing  that, 
is  this:  Hie  formal  parts  of  a  Bill  one  is  obliged  to  leave  to  clerks,  or  to  junior 
pupils,  and  it  would  be  almost  impossible  to  get  throagb  busiuess  with  the  des- 
patch r«quii«d,  if  we  were  obliged  to  look  into  it  with  such  minuteness  as  to  fix 
on  thme  parts,  if  they  coald  be  distinguished. 

"  Q.  27.  —  Would  it  be  attended  with  advantage,  if  Uie  pleader  were  to  pen- 
til,  for  the  oM  of  bis  clei^,  those  parts,  to  which  he  wishes  to  confine  hii  inter- 
rogatories ? — I  do  not  think  it  could  be  done.  If  the  point  is  material  to  the 
cue  made  gainst  the  defendant,  whether  he  knows  it  or  not  mnst  be  matter  of 
conjecture.  The  draflsroan  generally  takes  care  to  interrogate  the  defendant 
to  whatever  is  material  agunst  him. 

Q.  S8. — Doea  the  person  who  prepares  a  Bill,  always  know  how  far  the  sev- 
eral parties  to  that  Bill  are,  or  ore  not  acqu^nted  with  the  several  transactions 
stated  in  it? — It  u  very  seldom  that  he  can  know  the  exact  information  they 
have  npon  the  snly  ect 

«  Q.  29. — Would  not  the  ezhibi^ng  particnlar  interrc^tories  to  particular 
pATties,  instead  of  incloding  all  in  a  general  interrogatory,  very  much  increase 
the  length  t^the  Bill? — I  think  it  would,  if  70U  framed  distinct  interrogatories 
Open  the  nme  parts  of  a  Bill,  with  a  view  to  difierent  parties. 

"  Q-  30. —  He  drairing  of  the  interrogative  port  of  a  Bill  is  left  to  clerks  or 
popils  ? — Generally,  that  part  is  so  much  a  formal  part,  that  the  pupils  prepare  it. 
He  pleader  must  peruse  it  himself,  and  see  that  it  is  correct ;  and  when  he 
comes  to  that  part,  which  requires  particular  attention,  he  gives  that  particular 


"Q,  SI.  —  Do  yon  connder  the  present  interrogative  part  of  the  Bill  requisite 
to  obtain  a  ftdl  answer,  in  the  mqority  of  cases,  or  only  in  cases  of  particular 
diScnl^? — In  the  nugotity  <f  reallf  contested  cases,  unleas  it  is  those  cases 
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vhetber  original  or  nut,  must  have  the  signature  of  counsel 
annexed  to  it.^  [In  America,  it  has  been  held  in  one  case,  that 
signing  on  the  hack  of  a  Bill  is  sufficient.^  This  rule  appears 
to  have  been  adopted  at  an  early  period,  and  at  least  as  early  as 
the  time  of  Sir  Thomas  More."  The  great  olject  of  this  rnle 
is,  to  secure  regularity,  relevancy,  and  decency  in  the  all^;a- 
tions  of  the  Bill,  and  the  reaponsibili^  and  guaranty  of  coansel, 
that  upon  the  instructions  given  to  them,  and  the  case  laid 
before  them,  there  la  good  ground  for  the  suit  in  the  manner  in 
which  it  is  framed.  Hence  it  is  that  counsel  are  held  respon- 
sible for  the  contents  of  the  Bill ;  and  if  it  contains  matter 
which  ia  irrelevant,  impertinent,  or  scandalous,  such  matter  may 
be  expunged  ;  and  the  counsel  may  be  ordered  to  pay  costs  to 
the  party  aggrieved/  And  this  duty  has  been  enforced  by  sev- 
eral  pointed  general  orders  of  the  Court  of  Chancery.^' 

where  the  whole  qneatioD  depend)  upon  the  coastrnctioa  of  certain  deeds." 
Report  of  Chanceiy  Commisaonen,  1826,  Appendix  4. 

1  Mitf.  Eq.  FL  by  Jeremj-,  18;  and  note  (a)  ;  1  Pnz.  Aim.  Cur.  Can.  1 ; 
1  Mont  Eq.  PL  TC ;  Cooper,  £q.  Ft.  18  ;  French  v.  Dear,  6  Yes.  G4T  ;  Eii^- 
tej  ■>.  Barton,  6  Madd.  R.  S73 ;  Bttrton'g  Snit  in  Eq.  43,  note  (2)  ;  1  Smith,  Ch. 
Fr.  S4, 1S9.  [And  if  a  BQl  is  filed  without  the  lignature  of  counsel,  it  nutf  be 
taken  from  the  files,  on  motion  of  the  defendant  Care/  r.  Hatch,  2  £dw.  CIi. 
B.  I$0.  A  Bill  cannot  be  rigned  after  it  is  filed,  wiUiout  an  order  of  Court 
Partridge  v.  Jackson,  S  Edw.  Ch.  B.  G20.] 

3  Dwight  V.  HumphreyB,  8  McLean,  104. 

S  Mr.  Cooper,  in  his  Treatise  on  Equity  PleadingB,  (p.  18,)  saj-B  :  "  This  prac- 
tice is  said  to  have  commenced  in  the  time  of  Sir  nomas  More,  in  consequence 
of  an  order  made  bjr  liim.  Before  that  time,  it  seems,  that  tbe  Conrt  itself  ex- 
amined the  Bill ;  that  afterwards  tbe  CbaDceltor  delegated  that  power  to  partic- 
ular  connsel ;  and  tliat  mbsequently  an  order  wa»  made,  that  no  BQl  should  be 
filed,  unleM  nnder  the  hand  of  a  double  reader,  or  of  one  of  the  King's  counsel. 
But  at  length,  on  account  of  the  increase  of  borinesa,  the  Court  referred  them  to 
the  honor  of  the  bar  at  large.  But  if  the  Bill  is  not  signed  bj  counsel,  or  tlie 
signature  is  counterfeit,  or  disavowed,  in  the  first  case  the  Bill  will  be  dismissed 
on  the  defendant's  demorrer :  and  in  the  other,  on  the  fact  being  made  known 
to  the  Court,  it  will  be  ordered  to  be  taken  off  the  file."  See  also  Harg.  Law 
Tracts,  302.  lie  24th  of  the  Eqait/ Boles  of  the  Supreme  Courtof  the  United 
Stat«8,  Jaouar}',  1842,  espresslyreqiures  the  ugnatnre  of  counsel  to  Uie  BlUfbr 
tlie  same  pnrpose. 

*  Mitf.  Eq.  PL  by  Jeremy,  4S ;  Cooper,  Eq.  PI.  18,  19 ;  Gilb.  For.  EfMii.  210, 
111 ;  Emerson  v.  Dallison,  I  Cb.  B.  194 ;  Supra,  note. 

>  Beames,  Ord.  in  Chano.  2S,  69,  70, 165-167. 
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§  48.  Tlie  snlgect  of  scandal  and  impertinence  in  a  Bill,  aa 
wdl  as  the  general  rules  and  principles  which  applj  to  the  ma- 
terial allegations  of  a  Bill,  as  to'  certainty,  and  accuracy,  and 
fiilneas  of  statement,  and  other  matters,  will  be  more  fully  con- 
Eodered  hereafter.^  It  is  sufficient,  in  this  place,  to  have 
explained  the  general  nature  and  character  of  this  part  of  Equity 
Pleadings.^  Our  next  inquiry  will  he,  as  to  the  personB  who 
may  sue,  and  he  sued,  hy  a  Bill  in  Equity,  and  the  manner  in 
which  the  suit  is  to  he  brought  and  defended.  We  shall  then 
proceed  to  the  inquiry,  what  persons  are  proper  and  necessary 
parbes  to  such  a  Bill ;  and  when  and  under  what  circunt- 
stances  parties  may  be  dispensed  with.  Having  di^H>sed  of 
these  preliminaries,  we  shall  then  be  prepared  to  resume  the 
consideration  of  the  mode  of  stating  the  material  facts  in  a  Bill, 
and  Hie  rules  by  which  due  certainty,  order,  and  propriety  <rf' 
statement  in  regard  to  these  facts  are  ensured  and  attained. 


1  Port,  i  366,  B68. 

3  Ai  to  acuidal  sod  inperOnencB  in  intenogatories  to  iritiie«es,  uid  abo  in 
tbe  ADswera  of  iritnesMfi,  it  may  here  be  itated,  tb&t  the  Court  will  refer  the  de- 
poaitionB  to  a  Master  to  ascertain  sucb  matters,  aad  if  be  reportt  that  there  h 
■neb  scandal  and  impertinence,  the  same  will  be  ordered  to  be  expunged  from 
Ibe  depoaitioiis,  and  the  cosCf  paid  by  the  offending  party.  Thiu,  if  there  hw 
been  impertinence  and  scandal  in  the  internigatories,  the  solicitor,  who  drew 
them,  may  bo  required  to  pay  the  costs.  Post,  §  366-263.  If  scandal  and  imper- 
tinenee  is  in  tbe  answer  of  witnesses,  not  speciGcally  called  for  by  the  interroga- 
tories, as  in  their  answers  to  the  general  intoRogatory,  the  witnesses  will  b<e 
liafaU  to  pay  the  costs.  Gude  v.  Mamford,  2  Tounge  &  Coll.  445,  418.  Post, 
$880  a. 
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CHAPTER  III. 

BILL   IN    BQUITY  — PARTIES   WHO   HAVE     CAPACITY   TO  SUB 
AND  BE  SUED. 

S  4Q.  In  the  first  placet  then,  let  U8  coDsider,  who  may  soe 
ia  Equity.  The  King  or  Grovemment  may  (ae  has  been 
abeady  stated)  sue  in  a  Court  of  Eqahy,  not  only  in  suits 
strictly  od  behalf  of  the  Crown  or  Government,  for  its  own 
peculiar  rights  and  interests  ;  bat  also  on  behalf  of  the  rights 
and  int«%st8  of  those  who  partake  of  its  prert^tive,  or  claim 
its  peculiar  protection.*  In  aU  snch  cases  the  suit  is  instituted 
by  the  proper  public  officer,  to  whom  that  duty  is  entrusted  ; 
and  this  ordinarily  is  the  Attorney-General.'  Where  the  suit 
iomiediately  concerns  the  rights  and  inferests  of  the  Crown,  the 
public  officer  sues  in  his  own  official  name  ^rithout  uniting  that 
of  any  other  person.  But  where  the  suit  does  not  immediately 
concern  the  rights  or  interests  of  the  Crown,  but  only  those 
^o  partake  of  its  prerogative,  or  are  under  its  peculiar  pro- 
tecti<m,  or  the  subject-matter  is  puiUci  juris,  there  the  AttOT- 
ney-General  sues  generally  (but  it  is  not  absolutely  necessary,) 
at  the  relation  of  some  other  person,  who  is  named  as  relator 
in  the  Bill,  and  who  becomes  diereby  responsible  for  the 
costs.* 

1  Ante,  SS;  llitr.Eq.in.bT' Jenm^,  4,  S1~S4;  Cooper,  £q.  PL  21,  2a,19t< 
102 ;  Attomej-GeDeral  e.  Tenioii,  1  Yem.  B.  277,  282 ;  S.  C.  370,  1  Uonf 
£q.  H.  34 ;  Edwudg  on  Fartio*  m  Equitjr,  SO,  81 ;  Calvert  on  Parties,  ch.  8, 
g  26,  p.  SOl-308. 

■  Ibid. 

3  Ante,  §  B ;  Mitf.  Eq.  PL  by  Jeremj',  S3-24  ;  Cooper,  Gq.  PI.  21,  22, 101, 
102;  Attomej'-Gcneral  e.  Tivian,  1  Bugs.  R.  235-287]  1  Mont  Eq.  Pl.  34  ; 
CalTert  on  Parties,  cb.  8,  §  26,  p.  301-308. 
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§  SO.  Suits  on  behalf  of  bodies  politic  and  corporate,  and 
of  persona  who  do  not  partake  of  the  prerogative  of  the 
Crown  or  Government,  and  vrho  have  no  claim  to  its  particu* 
lar  protection,  are  institoted  by  themselves,  either  alone,  or 
under  the  protection  of  otha«.^  Bodies  politic  and  corporate, 
and  all  persons  of  full  age,  not  being  a  feme  covert,  idiot  or 
hmatic,  or  otherwise  subject  to  some  special  disability,  maj  by 
diemselves  alone  exhibit  a  Bill,  as  the  like  persons  may  ane  at 
law ;'  for,  with  the  exceptions  above  alluded  to,  it  may  be  laid 
down  as  a  general  rule,  that  all  sorts  and  ccHiditraaiB  of  persons, 
firem  the  highest  to  the  lowest,  may  sue  in  Courts  of  Equity.' 
Indeed,  under  peeoliar  circumstances,  Conrts  of  Equity,  whidi 
v«  said  to  delight  in  justice  and  mercy,  will  permit  poor  per- 
sons  to  sue  in  formd  pattperis,  where  they  are  unable  to  cany 
on  such  suits  from  want  of  pecuniary  means;  and,  then,  coun- 
sel wiU  be  assigned  to  them  by  the  Court,  and  diey  are 
exempted  from  the  pigment  of  ordinary  fees.* 

§  51.  The  inoqwcities  to  sue  are,  as  at  Law,  <tf  two  sorts ; 
first,  those  which  are  absolute;  and  secondly,  those  which  are 
partial.  The  absolute  are  such  as,  while  they  continue,  wholly 
disable  the  party  to  sue.  The  partial  are  such  as  disable  die 
party  to  sue  by  himself  alone,  without  the  aid  (^  another.  The 
absolute  incapacities,  in  England,  are  outlawry,  excommunicac 
tion,  attainder,  and  alienage.'  In  America,  the  two  former 
'  are  ather  wholly  unknown,  or,  if  known  at  all,  are  of  very 


1  Mtf.  Eq.  PL  by  Jeremy,  21  i  Cooper,  Eq.  PL  S4. 

>  Uit£  Eq.  PL  by  Jeremy,  21 ;  Cooper,  Eq.  PI.  21 ;  Edmirdi  on  Ptuliea  ia 
Eqmty,  S1-S4,  C«lv«rt  on  PartM*,  ch.  8,  j  10,  p.  866,  S<0. 

>  Cooper,  Eq.  PI.  21. 

*1  Hutu,  Ch.  Pr.  by  NevL  S89,  890  ;  Wykt^Pr.  Beg.  319;  Beam.  Ord.  in 
Cb.  11, 60,  181  i  Cooper,  Eq.  PI.  21.  Ai  to  when  a  pwty  once  admitted  to  gne 
is  ftrmA  pauptrv  may  be  attached  for  coeti,  see  DaTonpori  o.  BaTenport, 
iPhniipe'fCh.  B.121. 

SHit£Eq.  PL  by  Jeremy,  336-229;  Beame^  Ord.  inCh.  27; «.  DaTw, 

IB  Te&  80 ;  1  Hoot.  Eq.  PL  82,  33 ;  2  Hont.  Eq.  PI.  111-110 ;  Cooper,  Eq.  PL 
H ;  CalTWt  oa  Faitie*,  eb.  3,  §  28,  p.  813. 
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Koiited  local  existence.  A]lenag«  alone  does  not  id  either 
country  constitute  a  general  disability  to  sue  in  Courts  of  Law 
or  of  Equity ;  but  only  alienage  combined  with  the  character 
of  ^emy.  An  alien  friend  has  a  right  to  sue  in  any  Court; 
an  alien  enemy  is  incapable  of  suing  while  he  remains  aa 
enemy,  at  least  unless  under  very  special  circumstances.^ 

§  52.  The  ground  of  this  distinction  may  be  stated  almost 
in  the  very  language  of  a  distinguished  Judge.  Alien  frimds 
come  into  the  country,  either  (aa  was  formerly  the  case)  with 
a  tetter  of  safe  conduct,  or  under  a  tadt  permission,  wfaidi 
presumes  that  authority.  So,  if  they  continue  to  reside  here. 
afiter  a  war  breaks  out  between  the  two  countries,  they  remun 
under  the  benefit  of  that  protection,  and  are  impliedly  tem- 
porary subjects  of  the  country  where  they  reside.  But  if 
the  right  of  suing  for  redress  of  the  injuries,  which  they 
receive,  were  not  allowed  them,  the  protection  aflbrded  wouM 
be  incomplete,  and  merely  nominal.  This  claim  to  the  proteo 
tion  of  the  courts  of  the  country  does  not  apply  to  those  aliens 
who  adhere  to  the  public  enemies  of  the  country.  They  seem, 
upon  every  principle,  to  be  incapacitated  from  suing  either  at 
Law  or  Equity." 

§  58,  A  doubt  has  arisen,  whether  this  doctrine  is  applica- 
ble to  Bills  of  discovery,  as  it  clearly  is  to  Bills  of  reHef  by 
an  alien  enemy."  Upon  principle,  there  would  not  seem  ordi- 
narily to  be  any  solid  ground  for  any  distinction.  The  disabil- 
ity to  sue  is  personal.  It  takes  away  from  the  public  enemies 
the  benefit  of  the  courts  of  a  country,  whether  the  suit  be  for 
the  purpose  of  immediate  relief,  or,  to  give  assistance  by  a 
discovery  in  obtaining  that  relief  elsewhere.     Perh^  the  dis- 


1  Hitr.  £q.  PL  by  Jeremy,  229 ;  Cooper,  Eq.  PI.  S7 ;  3  Mont  Gq.  Fl.  114, 
Itfi  i  DaabigDjr  «.  Davallon,  2  Anst.  R.  462,  487 ;  Albretcht  v.  SiusmaD,  2  Tes. 
&  B.  S23 ;  EdiTUd!!,  on  Parties  in  Equity,  216-218 ;  Catvert,  on  Fartiea,  ch.  8, 
§  27,  p.  Stl,  313;  Fisani  v.  Iawmd,  6  Bing.  N.  R.  90. 

s  Lord  Ch.  B»ron  Macdonald  in  Daubignj  v.  Davallon,  S  AaiL  B.  467. 

3  Albretcht  v.  SiusmaD,  2  Vet.  &  B.  33S-^3S. 
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coveiy  made  might  be  available  by  a  suit  abTx>ad;  and  then 
the  same  reason  would  app^j  against  the  aaxiliary  suit,  aa 
against  the  principal  auit.^  An  exception  might  perhaps  be 
allowed  where  the  alien  enemy  is  die  defendant  in  a  suit  at  law 
in  the  ooonby  where  he  brings  the  Bill  for  discovery;  fflnee 
it  may  be  the  only  e&ctnal  means  on  his  part  to  establish  a 
perfect  defence  to  the  suit  at  law.  And,  if  a  country  will 
aofier  an  alien  enemy  to  be  sued  in  its  courts,  it  is  agunst 
CMumoa  justice  to  disable  him  from  the  use  of  the  proper 
means  to  defend  himself  against  a  dishonest  or  unlbaaded 
dum.' 


<  Duibfgnj-D.  PaTaObii,  3  Aiut  R.4S7,  4SS;  Cooper,  Eq.  PL  3S. 

*  The  decinou  in  Daabigny  v.  Daralloa,  2  Amt.  R.  467,  ig  entirely  in  con- 
Sanoitj  with  the  doctrines  held  by  the  Courts  of  Common  Law  and  the  Prize 
CooitB  on  this  sabjert.  Co.  LitL  1S9  (fi).  It  aeei&B,  however,  that  in  a  Uter 
cue  in  the  Exchequer,  died  in  Albretcht «.  Snssnuui,  3  Ves.  ft  B.  SU,  888, 327, 
it  was  haM,  thU  &  Bill  for  a  diBCOTerf-  would  lie,  notwithstanding  the  plaintiff 
wiB  an  alien  enemy,  thns  in  effect  overturning  tbe  case  in  2  Anst.  S.  4fl7.  The 
Ties-Chancellor,  in  S  Tea.  ft  B.  SSG,  said: — " The  case  in  the  Conrt  of  Ezche- 
qner  hat  gone  the  length  of  deciding,  that  to  a  Bill  merely  for  a  dtKorerj  as  a 
dt£eaoe  at  law,  this  |dea  (alien  enemy)  would  not  hold.  And  the  principle 
■eem  to  have  been,  that  if  an  alien  may  be  sued  at  taw,  as  he  would  be  allowed 
^occfli  to  compel  the  attendance  of  his  witnesses,  he  should  have  a  discovery 
bt  the  nine  pnrpoee.  Bat  I  did  not  nndentand  the  Court  to  lay  down  that  an 
■lien  enemy  coold  bare  any  relief,  or  any  thing  bat  a  discovery  merely ;  and  a 
deoBOn  to  that  effect  would  lead  to  the  moot  extenmve  conseqoencee."  Perhaps 
Ae  doctrine  of  these  different  case*  maj  be  recMtcUed  by  attending  to  the  par- 
ticnlax  drcwnstanees  of  each.  In  Danbigny  «.  Darallon,  8  Anst  B.  4S7,  the 
Bill  waa  brought  by  the  plaintiff  for  a  discovery  to  enable  him  to  commence  a 
■nit  at  law  (probably  in  England.)  Tbe  diBCorerjr  was  denied;  and  certainly 
the  plamliff  eoakl  not  have  maintuned  tbe  suit  at  law  in  an  English  Court;  and 
if  he  meant  to  ■— ti<"tft  it  in  tbe  enemy's  country,  it  was  open  to  tbe  like  otjeo- 
tion,  that  he  on^t  not  to  be  aided  there.  Tbe  other  case  in  the  Exchequer, 
dted  in  S  Ves.  tt  B.  SS4,  SSS,  seems,  from  the  remaikg  of  the  Vice-Chancellor, 
b>  have  been  a  Bill  for  t,  discoreiy  filed  by  the  party,  who  was  the  ori^nal 
dafendant  in  a  snit  at  law  tn  England,  to  obtun  evidence  to  serve  as  a  de&nce 
in  that  snit.  Now,  if  the  original  phuntiff  conid  proceed  in  the  snit  at  law 
against  the  original  defendant,  notirithstanding  his  being  an  aUen  enemy,  (which 
it  seems  difficolt  on  prindple  to  maintun,)  it  seems  but  jmt  and  reasonable  that 
the  defendant  should  be  treated  tbrongfaout  as  entided  to  use  all  die  evidence 
antborized  by  law  in  his  defence.  Tbe  original  plaintiff  ought  not  to  be  per- 
mitted in  the  snit  at  law  to  treat  the  original  defendant  as  competent  to  be  sued, 
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S  54<.  Bat,  although  an  alien  friend  is  not  incapaciitated  to 
8ue  in  Courts  of  Elquity ;  yet  this  doctrine  is  to  be  understood 
in  a  limited  sense,  Uiat  he  is  thereby  under  no  personal  incar 
pBcity  to  sue.  Sdll,  the  sul^ect-matter  of  the  soit  must  be 
such,  as  will  entitle  him,  as  an  alien  friend,  to  mtuntiun  it;  for. 
if  it  respects  land,  or  any  demand  of  a  mixed  nature,  partly 
real  and  pardy  personal,  he  may  not  be  so  entitled.'*  The  dia* 
ability  of  an  alien  enemy,  however,  is  not  absolute  to  the 
extent  of  destroying  all  his  future  right  to  sue,  when  peace 
has  actually  taken  place  between  the  countries ;  for,  it  contin- 
ues only,  as  the  old  phrase  is,  donee  terree  fiurint  cotrmamea; 
fuid  then  his  right  is  revived.'  The  true  effect  of  the  disafaol- 
ity  of  an  alien  enemy  is  only  to  suspend  the  commencemoit 


and  at  tlie  Mme  time  to  treat  blm  as  iocompetent  to  me  id  eqnitj ;  or,  ia  otlier 
tronla,  aa  iacompetent  to  oiake  a  full  defence  to  the  suit  at  law.  Hie  miog  ot 
an  alien  enemy  in  an  Engliab  court  at  law,  might  well  bo  deemed  on  the  part  ot 
the  plaintiff  an  admiaaion  of  the  competency  of  the  defendant  to  be  sued,  and  a 
waiver  of  anj  objection  to  hii  alienage.  A  Bill  in  Equity  for  a  ducoTery  may 
be  filed  by  an  alien  enemy  in  the  courts  of  the  country,  of  which  he  it  tbs 
enemy,  under  circumatances  which  may  require,  or  at  leatt  may  admit  of  very 
different  legal  consideratjona.  He  may  file  aiich  a  Bill  in  ud  of  a  niit  brought 
or  intended  to  be  brought  by  him  aa  plaintiff  at  law,  in  the  courts  of  the  conntiT', 
where  he  bringa  hiB  IhU;  or,  in  the  coorta  of  the  comitry,  of  which  he  (the 
plaintiff)  i*  a  aubject;  or,  in  the  courts  of  a  neutral  country.  In  all  these 
oaaea,  it  would  aeem  clear,  that  hia  personal  disability  to  lue,  ought  to  preclude 
him  from  making  use  of  sncb  a  Bill  of  diac07eT7  in  aid  of  such  a  anit  On  the 
other  hand,  the  plaintiff,  filing  a  Bill  for  a  discorery,  may  be  an  alien  enemy, 
who  ia  aned  at  law  aa  a  defendant  in  the  courts  of  the  country,  of  which  he  ia  the 
enemy ;  or,  in  the  courts  of  a  neutral  coantry.  There  may  be  good  gronnds  for 
saying,  tbat,  in  the  two  latter  caiei,  be  ought  not  to  be  permitted,  on  acconnt  of 
hia  personal  disability,  to  maintain  a  Bill  for  a  diacovery  in  aid  of  hit  defenoe  to 
the  suit  at  law  in  a  foreign,  hostile,  or  neutral  cotintry,  which  would  not,  or  at 
least  might  not  apply  with  equal  force  to  ihe  farmer  case.  If  a  suit  can  be 
maintained  at  law  against  an  alien  enemy  in  the  coutfs  of  a  country  where  he 
happens  to  be,  or  to  whose  jurisdiction  be  is  already  sulgccted,  there  is  the 
strongest  reason  for  saying,  that  he  ooght  to  be  entitled  to  use  all  pn^r  means 
to  establish  bis  defence  upon  the  merits  against  auch  a  suiL  An  alien  &iend,  it 
is  well  known,  may  maintain  a  Bill  for  a  discoveiy  in  aid  of  a  suit  in  » fiireign 
country.  2  Stoty,  Comm.  on  Eq.  Jurisp.  §  1495.  But  see  contraj  Bent  v.  Young, 
9  Sim.  IBO. 

1  Co.  Litt.  129  (();  Cooper,  £q.  Fl.  2S. 

a  Co.  Litt  129  (6J. 
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of  any  suit  dnriDg  die  war,  or,  if  the  suit  is  already  com- 
menced, to  suspend  its  further  progress  until  the  return  of 
peace.* 

§  55.  In  respect  to  alien  sovereigns  and  alien  corporations, 
Aen  does  not  seem  any  difficulty  in  their  maintaining  suits  in 
the  Courts  of  Equity  of  another  country.  In  respect  to  for- 
eign soverogns,  there  was  formerly  much  forensic  discussion; 
bnt  the  doctrine  is  now  established  in  affirmance  of  their  right, 
npon  very  satisfactory  principles.'  It  would  he  aguost  all 
notions  of  gmend  justice,  to  refuse  to  a  foreign  sovereign  the 
common  righte  which  are  granted  to  every  private  individual; 
and,  indeed,  unless  he  were  permitted  to  sue,  there  would  he 
r^hts  withoot  a  remedy.  If  a  country  were  to  refuse  to  per- 
mit a  foreign  sovereign  to  sue  in  its  courts,  it  might  become  a 
just  cause  of  vnir.'  It  is  tme,  that  no  sovereign  is  so  entitled 
to  sne,  unless  he  has  been  recognized  by  the  government  of 
the  ooontry  in  which  the  suit  is  brought.  But  this  is  a  mere 
result  of  the  principle  of  the  law  of  nations,  which  deems 
such  recognidon  necessary,  before  he  is  entitled  to  be  treated 
as  a  sovereign  in  a  foreign  country.'  In  respect  to  foreign 
corporations,  either  private,  or  merely  municipal,  there  seems 
no  just  ground  to  deny  their  competency  to  sue  in  Courts  of 
Equity;  and  it  has  accordin^y  been  a  general  practice  to 


>  Co.  Utt.  laS  (£)  ;  Hammenle7  v.  Lambert,  2  John.  Ch.  B.  508 ;  Ex  parte 
BoDMnMker,  IS  Tes.  71. 

S  Hnllett  t>.  Kii^  of  Spain,  3  Bligb,  R.  SI,  N.  S.;  1  Dow  &  Clarke,  B.  169; 
Columbiao  GoTemment  d.  Botlmhild,  1  Sun.  B.  91 ;  South  Carolina  Bank  t>. 
CMC,  8  Barn.  &  Cr«air.  437  ;  Bank  of  Scotland  v.  Ker,  3  Sim.  K.  246 ;  Doke 
of  BnuMwick  V.  King  of  Hanover,  6  Beavan,  B.  I. 

)  HoUett  p.  King  of  Spain,  2  Bligh,  B.  60,  N.  S. ;  King  of  Spain  v.  Uachado^ 
4  Bum.  B.  SS5,  fiSO;  Same  t>.  Mendiiabel,  C  Simons,  B.  596;  Edwards  on 
Fkrties  in  Eqnitjr,  88-36 ;  Calvert  on  Parties,  ch.  8,  §  27,  p.  SIO,  811. 

<  Cit^ofBemBv.  Bankof  Kokand,  9Te8.  347;  Dolderr.  Bank  of  England, 
10  Tea.  36S ;  Dolder  t>.  Lord  Hnnlingfield,  11  Vea.  288 ;  G«Uton  v.  Hoyt,  3 
Wheat.  324;  Ooop«T,  Eq.  PI.  119,  122.  By  the  ConBtitation  of  the  United 
States,  faeign  aovereigiu  and  states  are  ezpresslj  anthortzed  to  aue  in  the 
ConrtB  of  (be  United  States. 
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luaintaiD  suits  by  them,  as  founded  in  the  priociples  of  iDtemar 
tiooal  justice  and  amity.* 

§  56.  Partial  incapaci^  to  sue  exists  in  the  case  of  infanta, 
of  married  women,  of  idiots,  emd  lunadcs,  and  other  per8oiia> 
who  are  incapable,  or  are  by  law  specially  disabled,  to  sue  in 
their  own  names,  such,  for  example,  as  in  some  of  the  States 
of  America,  are  common  dnmkards,  who  are  under  guu-dian- 
ship. 

§  ff7.  And  first  in  relation  to  infants. — An  in&ot  is  incura- 
ble, by  himself,  of  exhibiting  a  Bill,  as  well  on  account  of  his 
supposed  want  of  discretion,  as  of  his  inability  to  bind  himself, 
and  to  make  himself  hable  to  the  costs  of  the  suit'  When, 
therefore,  an  infant  dums  a  right,  or  su&rs  an  injury,  on 
account  of  which  it  is  necessary  to  iqiply  to  a  Court  of  Equity, 
his  nearest  retadon  is  supposed  to  be  the  person  who  will  take 
him  under  his  protecdon,  and  institute  a  suit  to  assert  his 
rights,  or  to  vindicate  his  wrongs ;  and  the  person,  who  insti- 
tutes a  suit  in  behalf  of  an  infant,  is  therefore  termed  hia  next 
Jriend  (prochein  arm.)'  But  as  it  frequently  happens,  th&t 
the  nearest  relation  of  the  infant  himself  withholds  the  right, 
or  does  the  injury,  or,  at  least,  ne^ects  to  give  that  protection 
to  the  infant,  which  his  consanguinity  or  affinity  calls  upon 
him  to  give,  the  Court,  in  favor  of  infants,  will  permit  any 
person  to  institute  suits  in  their  behalf;  and  whoever  acts  the 
part  which  the  nearest  relation  ought  to  take,  is  dso  styled  the 
next  Jriend  of  the  infant,  and  as  such  is  named  in  the  Bill.' 


1  Society  for  Frt^.  G(wpel  o.  Wheeler,  2  GaUi*.  R.  105  ;  Society  for  Prop.' 
Gcepel  tt-  Nev  H&ven,  8  Wheat  B.  4S1 ;  Silver  Lake  Bank  v.  No^U^  4  Johiu. 
gb.  B.  STO;  HenriciDex  e.  Dutch  West  ladia  Co.  2  Lord  Bay.  1682;  Sontli 
Caroltna  Bank  v.  Gate,  8  Bam.  &  Cretw.  4S7 ;  Bank  of  Scotland  v.  Ker,  8 
Simons,  B.  246. 

a  Mitf.  £q.  PL  by  Jeramy,  35 ;  Edwards  on  Partiea  in  Equity,  182-304 ;  Cal- 
Teit  on  Fardea,  ch.  3,  g  29,  p.  31C-318. 

3  Uit£  £q.  PL  by  Jeremy,  2G ;  CalTeit  on  FartieB,  cL  3,  $  29,  316,  SIS. 

4  Uitf.  Eq.  PL  by  Jeremy,  25,  28 ;  Cooper,  Eq.  PI.  37,  29 ;  1  Hanis,  Ch.  Ft. 
by  NevL  ch.  67,  p.  861 ;  Hinde,  Ch.  Pr.  3 ;  1  Smith,  Ch.  Fr.  H,  66. 
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Tile  procheia  ami  is  also  treated  as  an  officer  of  the  Court, 
and  responuble  accordingly.' 

§  58.  Occasionlly,  indeed,  the  true  merits  of  the  Bill  may 
be  founded  upon  the  real  or  the  imputed  misconduct  of  the 
general  g;uardian  of  the  infant,  or  upon  interests,  which  the. 
g'uardian  has,  and  which  are  in  conflict  widt  those  of  the  infaoL 
In  such  cases  it  is  obvious,  that  the  infant  must  sue  by  some 
other  person,  as  his  next  friend;  even  if  he  might  (which  seems 
to  be  matter  of  great  doubt)  sue  by  his  gmirdian  in  ordinary 


>  UoTgan  ».  TImto,  7  Uses,  it  WbIs.  400,  406.  la  thii  cue,  tbe  rigbtf  and 
duties  of  Aprochein  ami  were  largely  discuased. 

*  At  law,  an  Mmt,  having  a  guardian,  may  sue  hy  Vn  guardian,  as  such,  or 
by  hit  next  fHend,  thoDgh  he  must  alwaja  defend  bj  his  gaanliao.  3  Inst.  361 ; 
1  Black.  ComlB.  4S4.  Why  ho  should  not  be  permitted  to  sue  and  bo  sued  in 
Equiljr  ID  the  same  manner,  does  not  seem  to  be  eauly  explicable  upon  prin- 
ciple. It  is  commonly  said,  that  in  Equity  he  must  defend  himself,  aa  at  law,  hj 
Ua  guardian ;  but  he  cannot  too  by  his  guardian,  but  only  by  his  next  friend. 
It  is  boweier,  lud  down  in  the  PractJcd  Register,  f  Wyatt,  Fr.  Reg.  312,)  that 
"  It  sboald  seem,  that  ad  inlant  may  sue  in  Equity,  either  by  himself,  hy prochein 
ami,  or  by  guardian,  aa  the  Court  pleases."  And  it  is  added,  "  So  it  should  seem 
ha  may  defend,  &o.  Bat  the  coune  is  not  to  call  the  guardian  by  that  name, 
but  by  the  name  of  next  friend;  jet  if  he  b  caDed  by  the  name  of  goardian,  it 
ia  no  cause  of  demurrer."  The  same  doctrine  is  laid  down  in  the  Cursos  Can- 
cell,  (p.  463,)  where  it  ia  b1w>  explicitly  slated,  that  an  inRuit  may  defend  by 
either  of  these  ways.  The  Pi»ct.  Rog.  dtes  TottuI),  tO,  108, 109,  in  support  of 
its  portions ;  but  they  are  cases  of  the  answer  of  an  infant.  And  in  Wood  v. 
Norton,  Tothill,  109,  a  demurrer,  becauae  an  in&nt  sned  by  his  procA«in  omi, 
and  not  by  his  guardian,  was  OTerraled.  See  abo  Co.  Litt  18B  (b) ;  Hargrave'a 
note,  (I).  When  it  ia  said,  that  he  must  sue  and  be  med  by  his  guardian,  it  ia 
not  to  be  understood,  aa  of  course,  that  it  ia  by  hia  general  guardian,  but  by  hia 
guardian  ad  Utern,  admitted  by  the  Court  for  this  purpose.  The  person,  so 
gdmitted  aa  guardian  ad  Utem,  is  usually,  unless  special  reasons  to  the  contrary 
appear,  the  general  guardian,  if  the  infant  ha*a  any.  Where  an  infant  sues,  or 
defends  at  law  by  his  guardian,  the  latter  must  have  a  warrant;  though  if  he 
snea  by  his  next  friend,  the  prochtin  ami  need  not ;  but  both  the  guardian  and 
proehan  ami  most  be  admitted  by  the  Court  in  Equity  as  well  as  at  law. 
Chaiidlert>.  Vilett,  a  Saund.  IIT  (/);  Ur.  Sergeant  Williams's  note  (1)  ;  Fitz. 
K.  fi,  27,  L  <B3,  L) ;  1  Udd.  Fr.  ch.  3,  p.  TO ;  Turner  t>.  Tnraer,  2  Str.  709. 
Lord  Coke  has  remained,  that  in  onr  books  the  names  of  guardian  and  prochein 
ami  are  sometimes  taken  the  one  for  the  other,  because  the  guardian  and 
prochan  aaU  are  crf^timca  all  one,  as  the  guardian  in  soc^^  is  also  prochem 
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§  ^.  The  next  friend  thus  named  b  liable  to  the  coeta  of 
the  suit,  and  to  the  censure  of  the  Court,  if  the  suit  is  wantonly 
an^  improperly  instituted.  [Id  this  coontry,  it  has  been  held 
in  a  suit  at  law,  that  a  proehein  ami,  is  not  liable  for  costa,^ 
^nd  cannot  be  considered  a  party  to  ihe  suit.^  But  if  the 
in&nt  attuns  twenty-one  years,  and  afterwards  thinks  proper  to 
proceed  in  the  cause,  he  is  liable  to  the  whole  costs.'  If  the 
person  who  thus  acts  as  a  friend  of  the  infimt,  does  not  lay  his 
case  properly  before  the  Court,  by  collusion,  lieg^lect,  or  ini»* 
take,  a  new  Bill  may  be  brought  on  behalf  of  the  infant.  And 
if  a  defect  appears  on  the  hearing  of  the  cause,  the  Court  may, 
and,  in  favor  of  infants,  generally  does,  order  it  to  stand  over, 
with  liberty  to  amend  the  Bill.' 

§  60.  As  some  check  upon  the  general  license  to  institute  a 
suit  in  behalf  of  an  infant,  if  it  be  represented  to  the  Court  of 
Equi^,  that  the  suit  preferred  in  his  name  is  not  for  his  bene- 
fit, an  inquiry  into  the  facts  n-ill  be  directed  to  be  made  by  one 
of  the  Masters  of  the  Court ;  and  if  he  reports  that  the  suit  ie 


ami.  3  Init.  261.  The  aulIioHtj  of  \pr<xAmn  ami  to  lue  for  an  infiuit  ieeaii 
derived  from  certua  atatates  pa«ed  in  tb«  reign,  of  Edward  I.  Stat,  of  Wcitm. 
1,  ch.  48,  (2  iDEt  367)  ;  and  Stat  of  Westm.  3,  cb.  15,  (2  Iiuk  990)  ;  Co.  lilt 
ISi,  (Ji)\  Harg.  note  (1);  Tnnwr  v.  TWner,  2  Str.  709.  In  practice, in  tbe 
Coarta  of  Law,  an  inbnt  generalljr  inea  by  his  pmchem  ami;  but  in  all  caMi 
(lefeodi  by  hiB  guardian.  S  Sannd.  R.  117(/)  ;  Sei^^aant  Ifl^liams'a  note  (1); 
Co.  Litt  185,  (5) ;  Hai^  note  (1)  ;  Perhaps  the  rule  in  Equi^  may  not  be 
difierent  in  lubatance  from  that  at  Law;  though  the  pTactice  may  beunivenally 
to  BUS  in  the  name  of  a  proeAsin  ami,  and  not  in  that  of  agaardian-  See  Offley 
V.  Jenny,  S  Ch.  K  92,  (51). 

1  CiandaU  e.  Slaid,  11  Mete  288. 

»  Brown  V.  Hull,  16  Venn.  R.  678 ;  Sinclair  v.  Knolair,  13  3Io*.  &  Weltb. 
640. 

'  Mit£  £q.  PI.  by  Jeremy,  26 ;  Cooper,  Eq.  PL  29. 

*  Mitt  Eq.  PL  by  Jeremy,  26,  27 ;  Id.  SB,  note  (t)  ;  Id.  SO,  note  (m) ;  Priteh- 
ard  e.  Quinchant,  AmU.  B.  147,  148.  As  a  child  in  vtrUre  mo  mere  h  by  law 
capable  of  taking  property  to  all  intents  and  pnrpoMS,  the  nnu  aa  if  actually 
bora,  it  has  been  decided,  that  a  Bill  may  be  exhibited  on  behalf  of  snch  inGut 
in  verOre  m  in«F»  by  its  next  friend.  In  a  case  of  this  sorti  upon  a  Bill  filed,  the 
Court  granted  an  injunction  to  stay  waste.  See  Hale  v.  Hale,  Free.  Ch.  00 ; 
Cooper,  £q.  B.  S9. 
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not  for  the  bmefit  <^  the  im^t,  the  Court  will  stay  ^  pr<^ 
ceedingg.^  If  two  soits  fw  the  same  purpoee  are  inatitated  in 
die  name  of  an  infant  b^  different  perswis,  acting  &a  his  next 
friend,  the  Court  will  direct  an  inquiry  to  be  made  in  the  same 
manner,  which  suit  is  moat  for  the  benefit  of  the  in&nt ;  and, 
when  that  point  is  ascertained,  it  will  stay  proceedings  in  the 
other  suit.'  This  course  is  indispensable  to  the  securi^  of  the 
r^ta  of  the  infant,  since  his  ctmsent  to  a  Billfiled  in  his  name 
is  not  necessary.' 

^61.  In  the  next  place,  in  relation  to  married  women,  or  as 
they  are  technically  called,  ,^»i«  covert.  A  feme  covert,  if  her 
husband  is  banished,  or  has  adjured  the  realm,  or  has  been 
transported  for  felony,  may,  both  at  Law  and  Equity,  maintain 
a  snit  in  her  own  name,  as  a  feme  sole.*  But,  except  in  these, 
and  some  other  privileged  cases  of  a  kindred  nature,"  a  feme 


■  Idhf.  Eq.  n.{ir  Jentnr,  S7;  Cocfier,  £q.  PL28;  Da  Cortn  o.  Da  Costs, 
S  P.  WUL  140. 

■  HUC  Eq.  PL  hj  Jeremj,  27,  28 ;  Cooper,  Eq.  PL  28,  29 ;  Gage  v.  Stafford, 
1  Yes.  B.  544,  MK. 

■  HkfLEq.  PLijr  Jeremy,  28;  Cooper,  Eq.  PL  27,  28;  Turner  v.  Turner, 
S  £q.  Abridg.  238  ;  8.  C.  2  Str.  708  ;  Aadreira  c.  Oradock,  Prec.  Ch.  976. 

4  Hit£  Eq.  PL  1^  Jeremj,  28 ;  Co.  LitL  132,  (6) ;  Id.  133 ;  Cooper,  Eq.  PL 
24,  SO ;  Conntan  ^  Portland  v.  Prodgers,  2  Vem.  104 ;  Nemome  ■>.  Bowyer, 
8  P.  Wni.  37,  88  ;  1  FonU.  £q.  B.  1,  ch.  2,  %  6,  note  (p)  ;  Wright  v.  Wright, 
S  DeM.  244;  BMnmm  v.  Reynolds,  1  Aikens,  174. 

'  That  there  are  Mine  other  excepted  or  privileged  cases,  haa  been  solemnly 
decided.  Thus,  it  has  been  held,  tbat  if  the  hatband  is  an  alien  enemy,  his  wife, 
do^eiled  in  the  realm,  may  sne  as  a  fane  toU,  Beerly  v.  ConnteeB  of  Maza- 
rine, 1  Salk.116;  S.  C.  iLd.  Baym.  147;  Bobinson  v.  Seyaolda,  1  Aikens, 
]  74.  So  where  the  husband  is  an  alien  domiciled  abroad,  and  has  never  been 
within  the  rAdm,  or  where  he  has  Tolnntarily  abandoned  her  here,  and  is  under 
a  ^aaldity  to  fetnm.  De  GaUlon  v.L'Aigle,!  Boe.  &Pull.  357;  Kayv.Docb- 
«M  Do  Fienne,  3  Campb.  123 ;  Rhea  v.  Bbenner,  1  Peters,  106.  So,  where  the 
Imabaiid  haa  deKrted  the  wife  in  a  foreign  country,  and  she  comes  here  and 
maiBtaiM  herself  as  a  feme  kU.  Gregory  s.  Paul,  13  Mass.  B.  81.  So,  where 
&e  hnfaand  in  a  foreign  state  compels  his  wife  to  leave  him,  and  she  comes  here, 
aod  "«i»*«i™  herself  as  a  feme  taU.  Abbot  v.  Bayley,  6  Pick.  B.  89.  And  see  Gr^ 
oty  o.  X^ercc,  4  Uet  478.  These  last  two  cases,  it  will  be  seen,  were  decided  in 
ftfirifn ;  bat  they  seem  well  supported  by  the  principles  established  in  the 
Eaglirii  caaea.    Ute  cases  of  Walibide.DePieQne,  2  Eap-B.  &S4;  Franks  c 
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covert  cannot,  at  Law,  sue  except  jointly  with  her  husband ; 
for  she  is  deemed  to  be  under  die  protection  of  her  husband  ; 
and  a  snit  respecting  her  rights  or  interests  must  be  with  the 
assent  and  cooperation  of  her  husband.'  The  rule  in  suits  in 
Equity  is,  in  ordinary  cases,  the  same  as  at  Law;  and  the  hus- 
band must  join  in  the  suit."  [And  in  a  Bill  by  a  husband  to 
restrain  proceedings  commenced  at  Law  against  himself  and 
wife,  for  the  purpose  of  affecting  her  interests,  she  is  a  neoes- 
sary  party .^  But  there  are  exceptions  in  Equity,  which  are 
wholly  unknown  at  Law.  Thus,  if  a  married  woman  (as  some- 
times happens)  claims  some  rights  in  opposition  to  the  rights 
daimed  by  her  husband,  and  it  becomes  proper  to  vindicate  her 
rights  against  those  of  her  husband,  at  Law,  she  cannot  main- 
tain any  suit  agcunat  him.  But  in  Elquity  she  may  maintain  a 
suit  Bgcunst  him,  and  all  others,  who  may  be  proper  or  neces- 
sary parties.*  In  such  a  suit,  she  cannot  act  under  the  advice 
or  protection  of  her  husband,  and  therefore  she  is  aUowed  to 


De  Kenne,  S  Esp.  B.  S8T ;  mnd  T>e  Gaillon  v.  L'Aigle,  1  Boa.  &  PaU.  S5T,  went 
mucli  further.  But  it  is  qaestionable,  wbether  theM  latter  cues  would  now  be 
Mipporied  in  England,  as  thcj  aTe  gresllj  modiSed,  if  not  orertamed,  hj  the 
caseaofKay  V.  DePienne,  3  Campb.  R.  123;  Harahall  n.  Rntton,  8T.R.54S; 
BogeU  !<.  Frier,  II  East,  301;  Famtr  tr.  Gransrd,  4  Bos.  &  Full.  60;  Clancy 
onMarr.  Women,  57-62;  Calvert  on  Parties,  ch.  3,  g  31,  p.  S8S-3T4. 

>  Mitf.  Eq.  Fl.  bj  Jeremy,  28 ;  Edwards  on  Parties  in  Bqnity,  I44-1SS ;  Cal- 
Tert  on  Parties,  ch.  3,  §  21,  p.  2SS-2T4.  See  Bein  c.  Heath,  G  How.  IT.  S.  R. 
338. 

>  Mitf.  Eq.  Fl.  by  Jeremy,  38,  104 ,  Cooper,  Eq.  Fl.  24,  30 ;  NewKxne  v. 
Bowyor,  3  P.  Will.  37,  88  ;  1  Fonb.  Eq.  PI.  B.  1,  ch.  2,  S  8,  note  (i),  fn),  (p) ; 
Kngo  V.  Warder,  6  B.  Monr.  514 ;  Wilson  v.  Wilaou,  8  Ired.  Eq.  338. 

)  Booth  V.  Albertaon,  3  Barb.  Ch.  R.  8tS.  * 

*  2  Story  on  Eq.  Juriap.f  1388;  Cannel  p.  Bnckle,  2  T.WiU.  243,  344  ;  L«iy 
Strathmore  v.  Bowes,  t  Yes.  jr.  166  ;  Kirk  u.  Clark,  Free.  Ch.  375  ;  Lampert  *. 
Lampert,  1  Vos.  jr.  21 ;  Bivet  v.  Lancaster,  Tothill,  R.  SS-97.  Cases  of  this 
sort  freqaendy  arise,  where  the  wiA  has  separate  property,  or  other  r^;fats, 
secnred  by  a  settlement,  and  by  agreement*  for  a  settlement,  and  what  is  ciJled 
the  Wife's  Equity  to  a  settlement  oat  of  property  bequeathed  or  otherwia^  com- 
ing to  her,  daring  the  marrii^,  and  not  yet  reduced  into  poaseseton.  See 
S  Story  on  Eq.  Jnris.  ch.  88,  g  1403-1428;  1  Fonb.  Eq.  B.  1,  elk  3,  §  6,  ntAe 
W.  C«).  (P> 
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seek  the  protectioik  of  some  other  person,  who  acts  as  her  next 
frieod  ;  and  the  Bill  is  accordingly  exhibited  in  her  name  by 
each  next  friend.^  {/^^  i°  ^  suit  by  a  married  woman,  by  her 
next  friend,  an  attachment  may  issue  against  her,  as  a  feme  sole, 
fw  disobeying  an  order  of  the '  Court.^  Bat  in  this  respect 
she  is  diferently  placed  from  an  infant ;  for  no  person  can  ex- 
hibit a  bill  as  her  next  friend,  without  her  consent ;  '  whereas, 
an  infant's  consent  to  a  bill  filed  in  his  name  is  not  necessary.* 
Where  a  suit  is  brought  by  the  husband  in  his  own  name  and 
in  that  of  hi&  wife,  it  is  considered  as  his  suit  only,  and  accord- 
mgly  it  will  not  be  absolutely  binding  on  ber."  [But  in  a  suit 
against  hnsfaand  and  wife,  their  joint  answer  may  be  read 
against  her,  with  reference  to  her  separate  estate."] 

§  6S.  In  like  manner,  the  husband  may  sue  the  wife  in 
Equity,  for  the  purpose  of  enforcing  his  own  marital  rights 
against  her  property,  whether  such  rights  result  from  her 
.ante-nnptial  agreement,  or  from  the  general  principles  of 
Law  or  Equity ;  ^  or  whenever  he  seeks  relief  upon  some  claim 
adverse  to  or  in  opposition  to  bis  wife  ;  ^  for  (it  has  been  welt 
said)  it  is  constant  experience,  that  the  husband  may  sue  the 
wife,  or  the  wife  the  husband,  in  Equity,  notwithstanding,  at 
Law,  neither  of  them  can  sue  the  otber.^ 

■UitCEq.  FLbfJeremj,  28, 104, 105;  Cooper,  £q.  PI.  2i,  30 ;  iNewLCh. 
Pr.  ch.  t,  §  1,  p.  59 ;  Brooks  v.  Brookt,  Free.  Ch.  21 ;  Griffith  u.  Hood,  3  Tes, 
452;  Elibank  o.  Montolien,  fi  Yea.  787;  In  reWilliami,  12  Beavan.SlO;  How- 
ud  V.  Prince,  14  Beavan,  28. 

«  Tsylor  r.  TbjIot,  19  Law  Jonm.  804  ;  Ottwaj  v.  Wing,  12  Simons,  90. 

3  See  Gambee  v.  Atlee,  2  De  Gex  &  Smale,  74S. 

*  Mitf.  Ea  PI.  by  Jeremy,  28;  Cooper,  Eq.  PI.  SO ;  Andrews  v.  Cradock, 
Fkg.  Ch.  376 ;  S.  C.  1  Eq.  Abridg.  2S9  ;  Fennington  v.  Alvin,  1  Sim.  k  Stu. 
264. 

'  Grant  t>.  Van  Schoonhoren,  9  Puge,  B.  25S.    Post,  g  361. 

«  CallcFW  D.  Howie,  1  De  Gex  ft  Sm.  681. 

'  2  Story  OD  Eq.  Jori^.  g  1S68 ;  Gannal  r.  BncUe,  2  P.  Will.  248,  244 ;  Cal- 
vert on  Partiea,  ch.  S,  g  21,  p.  265-274. 

s  HaoTott  V.  Cadwallader,  2  Bobs.  &  Mylne,  B4S. 

I  Cannal  D.  BocUe,  2  P.  WIIL  248,  344  I  £z parte  Strangeways,  3  Atk.  478; 
1  FonbL  Eq.  B.  1,  ch.  2,  g  6,  note  (n)  ;  Brooks  v.  Brooks,  Pree.  Ch.  24 ;  Mitf. 
Eq.  PI.  by  Jeremy,  28. 

M^WL.  8 
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§  6S.  In  cases,  where  the  wife  has  a  separate  property,  it  is 
ofteo  stated,  that  in  respect  to  this  property,  she  may  sue  and 
be  sued  in  Equi^,  as  a  /erne  i&le}  Perhaps  this  is  laying 
down  the  rule  too  hroadly ;  for  it  is  the  ordinary  course,  at 
least  for  coofonni^'s  sake,  to  join  the  husband  in  such  cases  as 
a  partf.  In  practice,  where  the  suit  is  brought  by  the  wife  for 
her  separate  property,  the  husband  is  sometimes  made  a  a^ 
plaintiff.  But  this  practice  is  incorrect ;  and  in  all  such  cases 
she  ought  to  sue,  as  sole  plaintiff,  by  her  next  friend,^  and  the 
husband  should  be  made  a  party  defendant ;  '  for,  he  may  con- 
test that  it  is  her  separate  property,  and  the  dum  may  be 
incompatible  with  his  marital  rights.*     [So,  in  a  Bill  to  set 

1  2  Stoi7  on  £q.  Jnriap.  j  ISSS;  Newioroe  v.  Bowser,  8  P.  WiU.  98,  Ur. 
Cox's  Note  A. 

>  Koberla  v.  Weat,  15  G«oi^a,  13S. 

9  See  Howard  t>.  Prince,  10  BeaTui,  S94,  312. 

4Kgel  V.  Phelps  T  Kmoiu,R.289;  S.F.Wake  v.  I^ufter,  2  Keen,  R.  &9,. 
TO,  75-75.  In  this  lart  csae,  Lord  Langdale  ireut  into  a  fall  expomtion  of  tlie 
doctrine ;  and  admitted,  that  the  practice  had  often  been  different  frun  the  tnie 
rule.  Bis  language  wu  ai  follom :  "  It  baa  nodonbtedlj  been  Tcry  usual  to 
file  such  Bine,  and  manf  decrees  hare  been  made  without  objeetioa  in  inits 
instltated  bj  the  husbuid  and  wife  for  the  wife's  separate  estate,  the  Court  itself 
taking  care  that  the  separate  estate  of  the  wife,  recoTered  in  stich  suits,  shall  be 
protected  fh»i  the  hmband.  Thus,  in  Griffith  v.  Hood,  (2  Ves.  sen.  452,)  the 
Bill  was  filed  bj  the  bnahnnd  and  wife  for  the  separate  estate  of  the  wife.  Lord 
Hardwicke  said:  "Where  there  is  anj^  thing  for  the  separate  tue  of  the  wife,  a 
fiill  ought  to  be  brought  by  her  next  friend  for  her ;  otherwise  it  is  ber  bus- 
band's  BilL  However,  there  have  been  many  cases  of  such  Bills,  and  the  Court 
has  taken  care  of  the  wife,  and  ordered  payment  to  tome  person  for  her."  And 
in  that  CBM  he  ordered  the  interest  of  the  money,  which  was  to  be  invested,  to 
be  pud  to  the  wife,  or  some  person  authorized  by  her,  for  her  separate  use. 
And  it  is  in  this  way  that  the  Conrt  now  commonly  acts  in  such  cases,  and  it 
does  not  appear  that  any  valid  objection  oui  be  made  to  the  practice.  If  the 
amount  of  the  sun  recovered  be  all  that  the  wife  is  entiUed  to,  and  if  tbo  sum 
■o  recovered  be  secured  to  her  separate  use,  she  has  all  that  she  could  obtwn  in 
any  suit,  and  coold  make  no  further  or  renewed  «Uum  gainst  the  accounting 
par^,  who  had  been  compelled  by  the  suit  to  satisfy  her  demand.  In  the  case 
of  Chesalyn  tr.  Smith,  (8  Ves.  I8g,)  where  slock  was  settled  to  the  separate  use 
of  a  married  wi»ian,  and  after  her  death  for  her  husband  absolutely,  Sir  W. 
Grant,  in  a  snit  iustitnted  by  the  husband  and  wife,  decreed  a  ttvufer  of  the 
stock  to  the  husband  on  his  ^ving  penonal  Ncurity  fbr  the  same  {  and  I  think. 
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aude  a  will,  which  secures  to  a  niarried  womaD,  and  ber  issue, 
8  share  of  the  testator's  property,  for  her  separate  use  daring 


thftt  Tuxaj  eaieB  bsve  (x»:nrTed  of  suits  by  husband  kod  wife,  in  vrhicb  the  wife 
maj  hare  leemed  to  require  prolectioQ  from  the  hosbatid,  and  jet  decrees  baTe 
been  made  without  ol^tioa.  NeTertheleM,  irhenerer  the  attention  of  the 
Conrt  has  been  dnwn  to  the  subject,  inch  salts  have  always  been  conmdered  to 
be  the  anits  of  the  husbands,  and  to  be  instituted  and  prosecuted  by  them,  and 
under  their  influence.  The  husband,  having  the  power  to  nae  his  wife's  name, 
may  file  the  Bill  withoat  her  knowledge,  and  may  prowcute  it  in  a  manner  not 
fsToikble  to  ber  interests.  If  the  wife's  claim  be  not  of  a  liquidated  or  specific 
enro,  but  of  a  sum  to  be  aacertaiued  by  an  account,  though  the  Coait  might,  and 
certainly  woold,  protect  her  in  the  enjoyment  ol  the  lum  recovered  upon  the 
acconnt,  that  sum  mi^t  not  be  the  just  amount  of  her  right,  became  the  account 
taken  under  the  proceedings  may  not  have  been  properly  taken;  and  if  the 
principle  be,  as  I  think  it  is  in  those  cases,  that  the  wife  Is,  as  to  her  separate 
estate,  entitled  to  prosecute  tbe  suit  by  her  own  authority,  independently  of  her 
husband,  there  seems  to  be  no  reason  why  a  suit,  instituted  by  her  husband, 
should  bind  her, —  why  she  may  not,  at  any  time,  inititnte  a  new  suit  for  tbe 
same  matter  by  her  next  fiiend,  or  why  a  decree  (not  being  a  decree  for  a  spe- 
*  dfic  sum  secnred  by  the  Court  for  her  separate  nse,  and  there  being  no  evidence 
Aat  it  was  prosecnted  vritb  her  consentand  authority)  should  be  a  bar  to  a  new 
suit  institiiled  by  her  next  friend.  It  is  tme,  as  was  staled  by  Sir  John  Leach, 
in  Smytb  o.  Uyers,  (3  Madd.  4U,)  that  the  husband,by  joining  the  wife  as  a CO- 
pUntiST,  admits,  that  the  property,  sought  to  be  recovered,  or  secured,  is  tbe 
separate  property  of  the  wife ;  but  the  wife  appears  to  be  further  entitled  to  have 
the  amount  of  the  sum  to  be  recovered,  or  secured,  ascertmned  by  a  proceed- 
ing (f  her  own,  independently  of  her  husband,  and  the  party  sought  to  be  charged 
is  entitled  to  be  protected  against  a  subsequent  independent  clum  of  the  wife. 
And  in  the  snbseqnent  cause  of  Hughes  v.  Evans,  (1  Sim.  &  Stn.  ISC,)  Sir  J. 
Leach,  upon  the  authorities  of  Griffith  tr.  Hood,  and  Fawlet  r.  Delavel,  there 
cited  to  him,  slated,  that  where  the  husband  and  wife  join  in  the  suit  as  plain- 
tiffs, or  answer  as  co-defendants,  it  is  to  be  considered  aa  the  wit  or  defence  of 
the  husband  alone,  and  that  it  irill  not  prejudice  a  future  clmm  by  the  wife  in 
respect  of  her  separate  estate  :  and  on  that  opinion  he  acted  in  Beeve  «.  Dalby, 
(2  Sim.  &  Stu.  464.)  It  was  signed,  that  these  authorities  do  not  apply  to  cases 
In  which  there  is  DO  dispute  between  husband  and  wife;  but  in  considering 
them,  I  think  that  they  do  not  admit  of  that  limitation,  and  it  is  necessary  to 
r^ard  the  interests  of  all  parties.  Not  only  ought  the  wifb  to  be  protected  in 
the  enjoyment  of  her  separate  proper^,  but  the  parties  also,  wbo  are  sued, 
ought  to  be  protected  against  concurrent  or  consecutive  demands  of  the  hus- 
band soiog  in  the  namesof  himself  and  his  wife,  and  of  the  wife  suing  by  hernext 
IHend.  If  such  suits  were  allowed,  it  is  obvious,  that  great  oppresuon  might  be 
practised  by  the  husband  and  wife  acting  In  concert  t<^ther.  It  Is,  I  presume, 
for  leMons  of  tlui  oatnie,  that  thb  Tlce-Chancellor  has,  in  wveral  instances,  the 
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coverture,  the  wife  should  be  made  a  defendant,  and  not  a  joint 
complainant  with  her  husband,  for  her  interests  are  in  conflict 
with  his.^j  Where,  indeed,  the  husband  has  an  adverse  inter- 
eat,  he  is  a  necessary  and  proper  party  defendant.  Where  he 
has  no  such  interest,  it  is  still  proper  to  join  him  in  the  suit  as 
the  lawful  protector  of  his  wife's  interest,  in  oonformity  to  the 
rule  of  law."  Where  the  wife  sues  a  stranger,  or  is  sued  by 
a  stranger,  in  respect  to  such  separate  property,  the  husband  is 
always  joined  as  a  party  defendant,  if  he  is  within  the  country, 
and  capable  of  being  made  a  party.*     Where  he  is  not  within 


notea  of  some  of  which  I  have  seen,  made  orden  to  amend  Bills  filed  bj'dieliiis- 
band  and  wife  for  tlie  aeparato  eslate  of  the  wifo,  by  making  the  husband  a 
defendant,  and  insertiDg  the  name  of  a  next  fnend  for  the  iTife  as  plaintiff ;  and 
in  the  case  of  Sigel  v.  Phelps,  (  7  Sim.  23S,)  he  intimated  his  inlention  to  dis- 
miss the  Bill,  if  the  defendants  would  not  consent  to  a  decree,  ^nd  it  is  for  the 
same  reason,  that  I  have,  though  I  admit  with  reluctance,  come  to  the  coocln-- 
non,  that  I  ought  to  allow  this  demurrer.  I  sa,j  with  reluctance,  because  I  think 
that  suits  thus  constituted  are  of  familiar  occurrence,  and  I  am  aware,  that  man  j 
decrees  have  been  made  on  such  suits  without  any  iuconTcnieuce  ariung.  I 
think  also,  that  in  cases  in  which  the  husband  and  wife  are  not  hostile,  xery  lit- 
tle, if  anf  additional  security  is  obtained  for  the  wife  by  the  appointment  of  a 
next  friend,  the  prababilitj  being,  that  in  such  cases  the  next  friend  is  appointed 
bj  the  wife  on  the  recommendation  of  the  husband.  If  a  Bill  hy  husband  and 
wife  for  the  wife's  separate  estate  were  bronght  to  a  hearing,  if  the  separate 
estate  consisted  of  a  specific  sum  recorered  and  payable,  and  capable  of  being 
secured  to  the  separate  use  of  the  wife,  I  should  think,  that  a  decree  onght  to  be 
made.  And  in  many  other  cases,  I  apprehend,  that,  with  no  more  atteuUon 
than  the  Court  owes  to  the  suitors,  effectual  means  might  be  employed  to  ascer- 
tmn  whether  the  suit  was  carried  on  with  the  free  consent  of  the  wife,  and  to 
secure  the  defeifdants  from  any  further  claims  on  her  part  But  confining  roy 
self  to  the  present  case,  in  which  my  attention  must  be  exclusively  directed  to 
the  statements  made  in  the  Bill,  in  which  the  objection  is  made  by  the  defend- 
ants at  the  earliest  period  in  the  cause,  and  in  which  the  separata  estate  of  the 
wife  partly  consists  of  a  sum  to  be  ascertfuned  by  account,  I  think  myself  bound 
to  spve  effect  to  the  objection."  See  Calvert  on  Parties,  cb.  3,  §  SI,  p.  265-274, 
[But  in  a  petition  by  a  married  woman  nnder  Stat.  2  &  3  VicLc.  E4,  for  access 
to  hei  children  in  the  custody  of  the  father,  it  is  not  necessary  that  she  sue  by  a 
next  friend.    In  re  Margery  Groom,  7  Hare,  S8.] 

1  Alston  V.  Jones,  3  Barb.  Ch.  R.  397. 

"IdUiao.  Airey,  1  Veajr.  278;2Stoi7,Eq,  JuriBp.glS88;  Smyth  p. Myers, 
9  Madd.  S.  474. 

3  Ante,  §  61 ;  Thorby  v.  Teats,  1  Yonoge  &  CoU.  New  B.  488 ;  Hamlia  e. 
Bridge,  24  Maine,  145 ;  Archibald  n.  Means,  5  lied.  Eq.  B.  280. 
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the  country,  bo  that  process  cannot  be  served  npon  him,  the 
Bidt,  if  ag^net  the  wife  to  charge  her  separate  estate,  may  be 
carried  on  widiont  him,  with  the  leave  and  under  the  direction 
of  the  Comt.*  [In  a  BOl  for  spea&e  performance  against  the 
kosbaad  for  the  sale  of  an  estate  to  the  plaintiff,  the  wife  is  not 
B  fwttper  party,  merely  because  she  daims  the  purchase-money, 
and  has  taken  forcible  possession  of  the  titl&^eeds,  and  refuses 
to  part  with  them,'  But  she  is  a  proper  party  in  a  biU  to  fore- 
close a  mortage  signed  by  her  and  her  husband.^ 

§  64>.  In  the  next  place  in  relation  to  Idiots  and  Lnnadcs. 
The  care  and  commitment  of  the  custody  of  the  persons  and 


1  JhibcM  V.  Hole,  1  £q.  Abrit^.  65  ;  8.  C.  2  Vera.  GU ;  BeU  v.  H/de,  Free. 
Ch.  328;  Ultf.  Eq.  H.  b^  Jeremy,  lOB;  Bunran  v.  Mortimer,  8  Madd. 
R.  278;  Garey  v.  Whittinghuii,  1  Sim.  &  Stn.  163.  Mr.  Fonblauqne, 
qieaking  on  this  sobject,  (1  Fonbl.  Eq.  B.  1,  cL  2,  §  6,  note  (p),  aaya, 
"  There  ue  noiDberiew  cases,  in  which  the  wife  haa  been  alhnred,  through  the 
medium  (rf*  her  proehtm  ami,  to  tue  her  husband  in  respect  to  her  separate 
piopertj.  Bat  I  have  not  been  able  to  find  in  any  case  at  Law  or  in  Equitj,  in 
which  she  haa  been  aDowed  to  me  or  be  sned  bj  a  stranger  merelj  in  respect  to 
her  separate  propertj,  withont  her  husband  being  plaintiff  or  defendant."  t&t. 
Cox,  in  his  note  (A)  to  Hewsome  v.  Bowser,  (8  P.  Will  9S,)  sajs  generally, 
that "  A  yone  coMTf,  having  a  separate  estate,  maj,  in  a  Court  of  Equity,  be 
(Dedasa/fniMsciIe,  and  proceeded  against  without  her  husband;  for,  in  respect 
to  ber  separate  propertj  she  is  locked  upon  as  a  feme  toU."  He  cites  Dubois  v- 
Hole,  2  Vera.  R.  614,  and  Bell  v.  H}^e,  Free.  Ch.  S28 ;  in  each  oT  wUch  cases 
the  hoaband  was  made  a  par^  to  the  Bill ;  but  it  being  shown,  that  he  was  be- 
yond sea,  the  Court  held,  tliat  the  ser^ce  on  the  husband  might  be  dispensed 
with,  and  that  the  process  was  regular  agunst  the  wife  aboe.  In  Travers  v. 
Bulkelj,  1  Yea.  386,  Lord  Hardwicke  recognized  the  case  in  2  Vera.  R.  614  ; 
bat  pat  the  decinoa  npon  another  ground,  that  the  wife  had  voluntarilj-  ap- 
peared and  obtained  time  to  answer.  He  left  the  point  open,  whether  the  wiie 
coold  be  sued  without  her  husband.  Mr.  Raithbj,  in  his  note  to  2  Vera.  614, 
has  referred  to  some  MS.  casea,  proceeding  on  the  general  gronnd.  In  Regncs 
V.Lewis,  1  Ch.  Cas.  85,  where  a/nnc  coHerf  sued  withont  her  husband,  a  demar- 
rer  for  that  cause  was  overruled.  But  the  circumstances  of  the  case  do  not  ap- 
pear; and  the  luisband  maj  have  been  a  party  defendant,  as  his  interest  was 
cooceraed.  See  also  Tothill,  R.  93-96 ;  Hamlin  v.  Bridge,  24  Maine,  147 ;  Al»- 
ton  tr.  Jonea,  3  BarK  Ch.  B.  399.  See  alM),  Fkrmer  o.  Bomer,  1  Ch.  Sep.  68 ;' 
Ante,  {  GS,  note. 

>  HnstMi  s.  Bndshaw,  IS  Simons,  192. 

3  Jtrfuu  p.  Beaidon,  S  Md.  Ch.  Pec.  £7. 
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estates  of  idiots  and  tunatica  are  in  England  the  special  pre- 
rogative  of  the  Crown,  and  are  always  intmated  by  the  Crown 
tinder  the  royal  sign-manual  to  the  person  holding  the  great 
seal.^  By  virtue  of  this  authority,  whenever  any  person  is  by 
an  inquisition  found  to  be  an  idiot  or  lunatic,  the  person, 
holding  the  great  seal,  commits  the  custody  of  the  person  and  - 
estate  of  such  idiot  or  lunatic  to  some  suitable  person  or  per- 
sons, who  is  or  are  since  called  the  committee  or  committees 
of  the  idiot  or  lunatic.  In  all  such  cases  the  idiot  or  lunatic 
must  sue  by  the  committee  or  committees  of  their  estates,  all 
of  them  being  made  parties  plaintiffs.*     Sometimes,  indeed, 


1  Mitf.  Eq.  Fl.  bf  Jeremj,  89  ;  3  Story  on  Eqnitj  Jnriip.  §  1883-1365 ;  Cat- 
Tcrt  on  Parties,  ch.  8,  S  26,  p.  304. 

«  Mitf.  Eq.  PI.  by  Jeremy,  29  ;  1  Newl.  Ch.  Pr.  ch.  2,  §  I,  p.  54 ;  Com.  Mg. 
Ch&ncery,  £.  2 ;  Cooper,  Eq.  PI.  31,32;  Poller  v.  Lanco,  I  Ch.  Cu.  19 ;  Attor- 
ney-General r.  Woolricb,  1  Cb.  Caa.  1G3 ;  Bidler  tr.  lUdler,  1  Eq.  Abridg.  S79  ; 
Attorney-General  ti.  Panther,  2  Dick.  748 ;  A ttoniey- General  v.  Tiler,  1  Diet. 
S78 ;  Shellbrd  on  Idiots  and  Lunatics,  ch.  10,  g  1,  p.  41S,  &c.  In  actioni  at 
law,  idiota  (it  i«  lud)  roust  sue  and  defend  iu  their  ovn  name,  and  appear  in 
pereon,  and  not  by  gnardian,  or  prochein  ami,  or  attorney,  but  by  any  one,  who 
prays  to  be  admitted,  may  sue  as  their  next  friend.  But  in  actions  at  law,  luna- 
tics, if  of  age,  must  appear  by  attorney  ;  and  if  within  age,  by  gnardian.  Co- 
Ua.  1S5  (ft),  Beverly's  case,  4  Ca  Kep.  124,  (ft);  2  Saond.  B.  333,  Sergeant 
Williama's  note  (note) ;  Com.  Dig.  Idiot,  D.  7.  In  Ortby  v.  Uessere,  T  John, 
Ch.  B.  139,  Mr.  Chancellor  Kent  held,  that  it  is  not  necessary  fbr  a  Innatio  to 
be  made  a  party  pbundff  to  a  Bill  by  bia  committee,  to  set  ande  an  act  done, 
while  the  party  was  under  lunacy.  On  that  occanon  he  tised  the  fbUoiring  lan- 
guage :  "  It  is  not  nccessaiy  for  the  lunatic  herself  to  be  a  par^  plaintiff  with 
her  committee,  to  set  aude  an  act  done  by  her,  while  sbo  was  under  mental  im- 
becility. The  same  objection  was  made  in  the  case  of  the  Attomey-Genct«l,on 
behalf  of  Smith,  a  lunatic,  v.  Parkhurat,  (I  Ch,  Cas.  112,)  and  overruled  by  the 
Lord  Keeper.  The  suit,  in  that  case,  was  ibr  relief  agunst  an  act  done  by  the 
lunatic  while  a  lunatic.  In  another  case,  Kdler  v.  Bidler,  (1  £q.  Cos.  Abr. 
879,)  the  Bill  was  by  the  lunatic  and  hit  eommiUee  to  set  aside  a  settlement 
made  by  him  while  a  lunatic,  and  a  demurrer  was  put  in,  because  the  Innatic 
was  a  party  with  his  commlttfle,  and  the  demurrer  was  oTorrvled.  It  would 
seem,  therefore,  to  be  unmaterial,  and  but  matter  of  form.  Hie  lunatia  may  be 
joined  with  the  committee,  or  omitted,  according  to  these  cases.  .There  was  a 
distinction  suggested  in  the  case  of  the  Attorney-General,  on  behalf  i^  Wool- 
rieh  t>.  Woolricb,  (1  Ch.  Cas.  1S3,)  between  the  cases  of  a  Bill  to  set  aside  an 
act  done,  while  the  party  was,  and  before  he  was,  a  Innatic ;  bot  that  distinction 
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informations  are  ezbibited  by  the  Attorney-General  on  behalf 
of  idiots  and  lunatics,  coDsidering  them  as  nnder  the  peculiar 
protection  of  the  Court,  and  particularly,  if  the  interests  of  the 
committee  have  clashed,  or  may  cUuh  with  their  interests ;  or 
if  they  have  no  committee.^  But  in  such  informations  it  is 
not  proper  to  name  the  lunatic  as  a  relator,  bbt  as  party ;  and 
it  is  the  common  practice  to  require  some  third  person  to  be 
named  as  relator,  that  he  may  be  answerable  for  the  costs* 

§  65.  In  some  of  the  States  in  America,  the  Courts  of 
Equity  are  intrusted  with  the  like  authority  to  appoint  com- 
nuttees  for  idiots  and  lunatics ;  and  in  such  cases,  the  idiots 
and  lonadcs  sue  by  their  committees ;  [but  it  is  not  necetsary 
that  the  lunatic  himself  should  be  a  party  with  his  committee, 

ia  sot  to  be  TaaaA  in  the  two  cuee  which  hAve  been  cited.  The  general  proc* 
liee,  howeTer,  ia  to  nnito  the  Innatic  irith  the  committee,  as  waa  done  in  2  Vern. 
678.  Bnt  there  does  not  appear  to  be  any  nee  in  it,  or  aoy  neceasitf  for  it,  as 
the  cx>niiiutl«e  haxo  the  excIusTe  cuetodj  and  control  of  the  estate  and  rights 
ni  tbe  Iniuttic.  The  lunatic  may  be  considered  as  a  party  by  hb  conunittee ; 
and,  like  troetees  of  ao  icsolvent  debtor,  the  committee  hold  the  estate  in  trust, 
onder  the  directioD  of  this  Coort."  Sea  also  Brasher's  Ex'ots  v.  Van  Cortlandt, 
2  John.  Ch.S.345,  401.  Edwards  on  Fariiea  in  Equity,  S94-916;  Calvert  oo 
Partiea,  ch.  8,  §  28,  p.  308,  3M. 

I  Mitf.  Eq.  PI.  by  Jeremy,  29 ;  Attorney-General  d.  Woolrioh,  1  Ch.  Caa. 
15S;  Attorney- General  p.  Parkhnrst,  1  Ch.  Cas.  113;  Attoniey-Generd  v. 
Panther,  S  Dick.  74B. 

■  Attomey-Geneial  v.  Tiler,  1  Dick.  878 ;  S.  C.  2  Eden,  B.  S30.  In  some 
of  tbe  cases  a  diitinction  seems  to  be  taken  between  an  information  in  behalf  of 
an  idiot,  and  one  in  behalf  of  a  lunatic.  It  is  sud  in  Uie  case  of  the  former,  the 
idiot  need  not  be  a  party.  In  the  case  of  the  latter,  the  lunatic  mutt  See 
Attomey^General  o.  Woolrich,  1  Ch.  Cas.  IDS;  Attomey-Geoeral  p.  THer,  1 
Dick.  378 ;  S.  C.  2  Eden,  280.  Perhaps  this  may  arise  fhm  tbe  difference,  that 
in  the  case  of  an  idiot  the  King  has  a  beneficial  interest  in  his  estate ;  and  in 
tbe  case  c^  a  lunalie  be  has  only  a  trust  while  he  is  insane.  See  3  Story,  Comm. 
on  Eq.  Jnrisp.  §  1886,  and  notes.  Where  an  information  is  filed  in  behalf  of  a 
Innatie,  who  haa  no  committee,  the  Court  will  give  directJons  to  hare  a  committee 
appointed,  and  in  the  mean  time  proceed  to  make  orders  for  the  care  of  the 
yroperty.  Hit£  Eq.  PL  by  Jeremy,  29,  90,  and  note.  Where  in  a  soit  the 
comnittee  of  an  idiot  or  a  lunatic  has  an  adverse  interest,  the  suit  may  be  insti- 
tatad  by  another  person,  specially  authoriied  by  the  Court  Mitf.  Eq.  VX.  by 
Jeremy,  29,  80,  lU ;  Cooper,  Eq.  Fl.  82. 

>  See  Gotham  v.  Goriiam,  8  Barb.  Cb.  B.  34,  where  the  subject  ia  examined 
stlengdL 
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althoug'li  he  nu^  he,']  In  other  States,  idiots  and  limatics  are 
by  law  placed  under  guardiaiiB  appointed  by  other  Courts,  and 
ordinarily  by  the  Courts  of  Probate  of  the  State.  In  sudi 
cases,  the  idiots  wd  lanatics  sue  and  defend  suits  by  their 
proper  guardians,  unless  some  other  is  specially  appointed  for 
that  purpose.^ 

§  66.  Where  persons  are  inctqiable  of  acting  for  themselves, 
althou^  not  strictly  either  idiots  or  lunatics,  the  suit  may  be 
brought  in  their  name,  and  the  Court  will  aathorize  some  suit- 
able person  to  carry  it  on  as  their  next  friend.^  But  in  every 
snch  case  it  is  in  the  discretion  of  the  Court  to  allow  the  suit 
to  proceed,  or  not ;  and  it  will  order  a  sli^  of  proceedings,  or 
the  BiU  to  be  taken  off  the  file,  if  the  suit  is  deoned  improper.' 

§  &if.  In  die  next  place,  who  may  be  sued  in  a  Bill  in 
Equity.  In  general  it  may  be  stated,  that  diose  persons,  who 
may  sue  in  Equity,  may  also  be  sued.  But  as  there  is  some 
diversity  as  to  the  extent  and  manner  of  making  defence  by 
persons,  who  labor  under  aa  absolute  or  a  partial  inc^iacity,  it 
wilt  be  necessary,  although  in  a  very  brief  manner,  to  state 
the  general  principles  and  practice  applicable  to  defendants. 

§  68.  A  Bill  may  be  exhibited  against  all  bodies  politic  and 
corporate,  against  all  persons  not  laboring  under  any  disability, 
against  aliens,  and  against  in&nts,  married  women,  idiots,  and 
lunatics;*  and  also  generally  agmnst  persons  by  law  disabled 


■  Thus,  for  ezftinple,  in  Neir  York,  bj  itAtute,  the  Coart  of  Clianueiy  has  tbe 
care  aod  ctutod^  of  idiots  and  liiDatioa,  and  entire  juritdietion  over  the  subject 
in  all  its  geneisl  relationi.  Beviwd  Code  of  How  Tork,  1829,  Tol.  S,  Ft  3,  ck 
fi,  tit  2,  p.  fil,  &c  In  matter  of  Wendell,  1  John.  Ch.  B.  600 ;  Bnaher  n.  Tan 
Coidandt,  3  John.  Cb.  E.  242,  246.  On  the  other  hand,  in  MaauchnaettB  the 
Cootto  of  Probate  have  the  excliuive  authority  to  appoint  guatdiani  of  i^oti 
and  lanatics.  See  ReTiied  Statate*  of  Massachuaetti,  1836,  Ft.  2,  tit  71,  cb. 
7B,  g  8,  B,  p.  490.    See  Edwarda  on  Fartjes  in  Equit;,  ISO,  IBS.    Id.  SIO,  SU. 

»  Mitf.  Eq.  PL  by  Jeremy,  30  J  Wartnaby  ttWarUuJjy.JacB.  377;  Cooper, 
Eq.  PL  29-31. 

3  Wartnaby  u.  Wartnaby,  Jac  R.  877. 

*  Mitf.  Eq.  PI.  by  Jeremy,  30, 103, 103;  Edwards  on  Partiei  in  Eqni^,  151. 
Id.  180, 181.    Id.  190.    LLSll.    Id.  218. 
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to  institute  or  muntain  a  suit;  for  they  cannot  plead  their  dis- 
abflity  in  their  defence.^ 

§  69'  In  Eng'land,  the  King  and  Queen,  althongh  they  may 
sue,  are  not  liable  to  be  sued;  and  in  America,  a  similar  exemp- 
tion generally  belongs  to  the  Government  or  Stat«.  But  in 
England,  when  the  interest  of  the  Crown,  or  of  those  who 
are  oader  its  particular  protection,  is  concerned  in  the  defence 
of  a  suit  in  Equity,  the  Attorney-General,  or,  in  the  vacancy 
of  that  office,  the  Solicitor-General,  is  a  necessary  party  to 
make  a  defendant,  to  support  that  interest.'  But  this  doctrine 
is  to  be  understood  with  some  limitations.  Where  the  rights 
of  the  Crown  are  concerned,  if  they  extend  only  to  the  super- 
intendence of  some  public  trust,  as  in  the  case  of  a  chari^, 
the  Attom^-General  may  be  made  a  party  to  sustain  those 
rights.'  And  in  other  cases,  where  the  Crown  is  not  in  posses- 
sion, and  a  title  vested  in  it  is  not  impeached,  and  its  rights 
are  only  incidentally  concerned,  it  has  been  generally  consid- 
ered, that  the  Attorney-General  may  be  made  a  party  in 
respect  of  those  rights;  and  the  practice  has  been  accordingly.* 
But  where  the  Crown  ia  in  possession,  or  any  title  is  vested  in 
it^  which  the  Bill  seeks  to  devest  or  aSect,  or  its  rights  are 
die  immediate  and  sole  object  of  the  suit,  the  proper  mode  of 
redress  is  not  by  a  Bill,  but  by  a  petition  of  right.''  Upon 
such  petition  the  Crown  ordinarily  directs,  that  right  be  done 
to  the  party ;  and  the  petition  is  then  referred  to  the  Chancel- 
lor to  be  executed  according  to  law,  and  directions  are  given. 


<  Cooper,  Eq.  PI.  E7 ;  Calvert  on  Parties,  ch.  3,  g  IS,  p.  2G&-260  ;  Id.  g  21, 
p.2Se-373;  Id.  g2G,p.  SOS,  S04;  Id.  g  29,  p.  316,  SIT. 

9Mit£  Eq.  PI.  hj  Jereoij,  30,  103;  Calvert  on  Parties,  ch.  3,  §  2G, 
PL  801-308. 

9  iSitt  £q.  P[.  by  Jeremy,  80. 

<MJtf.  Eq.  H.  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  22;  Balch  t>.  Westell,!  P. 
TFUL  US ;  Dolder  v.  Bank  of  ED(^d,  10  Tes.  SE2. 

B  Cooper,  Eq.  PL  23,  SS ;  l£t£  Eq.  ^  by  Jeremy,  SI ;  Reeve  v.  Attor- 
ney-General, 2  Atk.  223;  Hovenden  t>.  Lord  Annesley,  2  Scb.  &  Lefr.  617, 
<18. 
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that  the  Attorney-General  should  be  made  a  party  to  the  suit.^ 
In  some  cases,  indeed,  a  suit  may  be  instituted  in  the  Court  of 
Exchequer,  as  a  Court  of  Revenue  and  general  auditor  of  the 
King,  and  relief  may  be  there  obtained  by  the  plaintiff  agunst 
the  Crown,  tlie  Attorney-General  being  made  a  party,' 

§  69  (>•  A  similar  exemption  from  being  sued  applies  to 
the  case  of  foreign  sovereigns ;  for  they  are  not  suable  in  the 
courts  of  a  foreign  country,  althou^  they  may  be  personally 
found  within  the  domiiuona  of  such  foreign  country.' 

§  70.  Bodies  politic  and  corporate,  and  persons  of  full  age, 
not  laboring  under  any  disability,  defend  a  suit  by  themselves. 
[And  corporations  can  be  sued  only  in  their  coT3K)rate  name, 
unless  enabled  by  their  act  of  incorporation,  to  come  into  court 
in  the  name  of  some  other  person,  as  their  President,  Cashier, 
&c.^  But  infants,  idiots,  and  lunatics  are  incapable,  by  them- 
selves, of  defending  a  suit,  as  they  are  of  instituting  a  suit. 
Infants  (as  we  have  seen)  institute  a  suit  in  Equity  by  Uieir 
next  friend  ;  but  they  must  defend  a  suit  by  a  guardian,  who 
is  appointed  by  the  Court,  and  is  usually  their  nearest  relation, 
not  concerned  in  interest  in  the  matter  in  question."     [But 


I  Ibid.  In  America  no  nicb  genenl  remedy  hj  a  pethioD  of  rigbt  esiaU 
against  the  GoTennDent;  or,  if  it  exudate,  it  u  a  privH^e  created  bf  ilatate 
In  a  few  State*  oalj.  In  caaea,  wltet«  tlie  Goveninient  bas  an  intere*t  in  tba 
nibject  u  a  nutter  of  pablic  tnut,  it  is  presamod,  that  the  Attornej-Geneial 
majr  be  made  a  defendant,  as  he  may  be  in  England. 

3Mit£Eq.P].b7Jerem7,  Si!  Fkwiettr.  Attomer-Oeneral,  Hardres,  B.  4flfi; 
Fool  V.  Atlorner-General,  Fairer,  B.  273;  Beeve  t>.  Attorne7- General,  2  Atk. 
833. 

3  Duke  of  Bnmairick  e.  The  King  of  Hanover,  3  BeavaD,  R.  1. 

4  iiaoMj  e.  MotE,  4  Ired.  Eq.  B.  1S5. 

'  Mit£  Eq.  PL  b^  Jeremf ,  103 ;  Cooper,  Eq.  PI.  29, 109 ;  Jongama  v.  Fflel,  0 
Ves.  857 ;  Wlllianu  v.  Wynn,  10  Vea.  109 ;  Tappon  v.  Norman,  11  Ye*.  663  ; 
Bill  V.  Smith,  1  Madd.  R.  390 ;  Edwards  on  Partiei  in  Eqni^,  193,  !It ;  Cal- 
vert  on  Parties,  ch.  S,  3  39,  p.  816,  317.  The  87th  of  the  Eqni^  Roles  of  the 
Bapreme  Coart  of  the  United  States,  January  Tenn,  1811,  proTides  as  Ic^ira: 
"  Guardians  ad  tiUn  to  defend  a  suit  may  be  appointed  by  the  Court,  or  by  any 
Judge  thereof,  for  infants  or  other  persons,  who  are  under  gaardianship,  or 
otherwise  incapable  to  me  for  tbemselvM.    All  in&nts  and  other  persons  so  in- 
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ahhoogh  a  suit  may  proceed  against  an  infant,  defending-  by 
his  goardiaii,  no  decree  for  the  conreyance  of  real  estate,  will 
be  made  against  him  until  be  comes  of  age.']  Idiots  and 
lunatics  defend  a  anit  by  tb«r  committees,  who  are  by  an  cider 
of  Court  ^pointed  guardians  ad  litem  for  that  pnrpose,  as  a 
matter  of  coarse,  in  ordinary  circumstances.^  But  if  an  idiot 
n-  lunatic  has  no  committee,  or  the  committee  has  an  interest 

npaUe,  way  mis  b;  their  gnmTdians,  if  anj,  or  by  thur  proelein  ami,  subject, 
howerer,  to  such  mden  (U  tlie  Court  nwj  direct  for  the  protection  of  in&DtB 
and  other  persons." 

I  WMtnej  D.  SteuDi,  II  Mete.  319 ;  Coffin  v.  Henth,  6  Mete.  76. 

s  Mitf.  Eq.  PL  1 03, 1 01 ;  Wettcombe  v.  Weatcombe,  1  Dick.  B.  233 ;  Cooper, 
Eq.  PI.  31,  S2;  Shelf,  on  Idiots  and  Lnnatici,  ch.  10,  §  i,  p.  423,  Ik.  Id 
Bnuher's  Ez'on  c.  Tan  Cortlandt,  (3  John.  Cb.  R.  24S,  S45,)  Mr.  Chancellor 
Kent  held  it  not  necesBuj  in  New  Tork,  to  make  the  lunatic  himself  a  party- 
defendant  to  a  BQl  for  payment  of  his  debts,  bnt  his  committee  only,  where  he 
had  a  committee.  Hii  language  on  that  occasion  was ;  "  The  Bill  is  against  the 
committee,  and  seeks  payment  of  a  debt  due  from  the  lunatic ;  and  the  qnestion 
■rises,  whether  the  lunatic  ought  to  haTo  been  jcnned  with  hiB  comnuttee  as  a 
party  defendant  If  he  had  been  joined,  it  would  seem  to  be  a  mere  matter  of 
form,  and  the  committee  would  have  been  directed,  af  of  course,  to  put  in  his 
answer,  as  fail  gnartUans.  It  would  haTe  been  their  answer,  though  in  his  name. 
If  be  be  made  a  defendant,  he  is  to  answer  by  his  committee.  (Dickens,  B. 
IBi,  AtO.y  When  the  committee  are  made  defendants,  there  can  be  no  nse  in 
joining  the  lunatic,  also,  for  the  custody  of  the  estate  is  no  longer  in  him,  but  in 
tUi  Court,  vnder  the  administration  of  the  comnuttee.  Though  the  books  speak 
tf  the  lunatic  ae  a  proper  party,  (Lloyd's  case,  Dickens,  460,)  yet  I  do  not  per- 
eave  its  neeeanty.  The  payment  at  the  debts  due  from  the  InnaUc  is  now 
unally  Bought  by  a  petition  to  the  Court,  as  the  funds  are  supposed  to  be  under 
ha  entire  oontn^"  He  added,  "  The  custody  of  the  lunatic  u  committed,  in 
England,  not  to  the  Conrt  of  Chancery,  but  to  an  individual  sdeclcd  by  the 
Ciown,  who  is  geneially,  though  not  always,  the  person  who  has  the  custody  of 
the  great  seal.  (3  Atk.  680 ;  Dickens,  553.)  But,  bere,  the  charge  of  the  per- 
■Ml  and  eatate  of  (be  lunatic,  and  Ins  maintenance,  is  ezpresdy  committed  to 
die  Chancellor,  (N.  B.  Laws,  Yd.  L  157,)  and  tbe  duty  of  proridlng  for  the 
payment  cf  the  debts  is  specially  enjoined.  For  this  purpose,  the  committee  is 
to  exhibit,  under  oath,  iritluu  ax  months  from  his  appointment,  an  inrentory  of 
the  estate,  debta,  and  crests  of  the  lunatic ;  and  when  the  personal  estate  shall 
be  insolGcient  for  the  diacbarge  of  the  debts,  he  is  to  present  a  petition  to  the 
Chancellor,  setting  fixth  the  particulars  and  amount  of  the  estate  and  debts. 
If  the  penoa^  estate  shall  ^tpear  to  be  insufficient,  it  is  nuMle  the  duty  of  the 
Chancellor  to  cause  so  much  of  the  real  estate  to  be  sold  as  shall  be  necessary 
ibr  tbe  discharge  rf  the  debts.    These  proTiMmis  render  the  payment  of  the 
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opposite  to  tbat  of  the  person  whose  property  is  intrusted  to 
his  care,  an  order  may  be  obtained  for  appointing  another  per- 
son, as  guardian  ad  Utem,  for  the  purpose  of  defending  the 
suit.*  In  like  manner,  if  a  person  is  in  the  condition  of  an 
idiot,  or  lunatic,  although  not  so  found  by  an  inquisition,  or  if, 
by  reason  of  age  or  infirmities,  he  is  reduced  to  a  second  in- 
fancy, the  Court  will,  upon  information,  direct  a  guardian  ad 
litem  to  be  appointed  for  him,  to  defend  a  suit  against  him.^ 

§  71-  In  regard  to  married  women,  ordinarily  their  hus- 
bands must  be  joined  with  them  as  defendants  in  the  suit,  and 
their  answer  must  also  be  joint,'     There  are  exceptions,  how- 


debts  out  of  llie  laD&tic's  Mtate  no  longer  a  nutter  of  discretioii,  but  of  indis- 
pensable dutj ;  and  the^r  contemplate  the  committee  as  being  chatged  (though, 
undoubtedly,  under  the  contrcd  and  direction  of  this  Court)  with  a  trust  to  be 
perfonned  for  the  benefit  of  creditors,  and  an  agency  in  the  payment  of  the 
debt»,  and  the  administration  of  the  estate.  To  what  extent  these  nerr  duties 
of  the  committee  may  necessarily  lead,  I  need  not  now  examine,  nor  am  I  alto- 
gether prepared  to  say.  The  view  of  the  subject  under  onr  statute  is,  certainly, 
greatly  varied  from  that  under  the  English  law ;  and  I  entertun  no  doubt,  that 
the  committee  may  be  called  npon  in  this  Court  by  the  erediton  for  the  pay- 
ment of  their  debts,  without  ntaking  the  lunatic  a  party.  This  question  of 
necessary  parties  is  always  more  or  less  a  matter  of  discretion,  depending  on 
convenience.  In  this  case,  it  would  be  quite  absard  to  bring  in  a  party,  who  has 
no  capacity  or  power  of  action,  except  by  the  very  persons  already  befbre  the 
Court  as  his  trustees,  and  when  the  Court  is  only  to  look  to  the  certainty  of  the 
debt,  and  to  the  state  of  the  assets,  in  order  to  provide  for  its  payment"  See 
Edwards  on  Parties  in  Equity,  S11-21S. 

I  Mitf.  £q.  PL  by  Jeremy,  103,  104  ;  Snell  v.  Hyatl,  1  Dick.  R.  287 ;  Hew- 
lett V.  Wilbrabam,  S  Madd.  B.  423 ;  Lbyd  v. ,  2  Dick.  B.  460. 

sMic£Eq.Pl.  by  Jeremy,  103, 104;  Cooper,!^.  H.  32,  S3, 109  ;  Brasnng- 
ton  V.  BrassingtOD,  2  Anst.  R.  369 ;  Leving  tf.  Caveriy,  PMc.  Ch.  239 ;  Wilson 
B.Gracc,  l4Tes.  172;  Mr.  Cox's  note,  <B)  to  8  P.  WilL  111;  Gason  ».  Gamier, 
1  Dick.  28fl. 

8  Mitf.  Eq.  Fl.  by  Jeremy,  104,  105 ;  Cooper,  Eq.  PL  80,  81,  38 ;  Garey  v. 
Whittingham,  I  Sim.  &  Slu.  163  ;  Lillia  v.  Airay,  1  Tei.  jr.  273 ;  Lo  Neve  v. 
Le  Neve,  3  Atk.  648,  649  ;  Clancy  on  Marr.  Women,  ch.  4,  p.  64-6S ;  Id.  69, 
71 ;  Edwards  on  Paitiee  in  Equity,  151-168  ;  Calvert  on  Parties,  ch.  8,  §  31, 
p.  266-373.  [Bat  where  in  a  jmnt  answer  of  a  husband  and  wife  to  a  ciedhor's 
bill,  for  payment  out  of  an  estate,  (£  which  the  wife  was  administratrix,  the  wife 
alone  set  up  the  statute  of  limitations,  as  a  defence  to  the  suit,  it  was  held  that 
her  interest  was  not  so  merged  in  the  coverture,  that  the  Court  would  ^sregard 
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ever,  to  the  rule,  in  both  of  its  requirementB.  A  married 
woman  may  be  made  a  defendant,  and  answer  as  a  feme  sole 
(vrtok,  it  IB  said,  in  some  cases  without  any  order  of  Court) ; 
as,  for  example,  whenever  her  husband  is  plundff  in  the  suit, 
and  soes  her  as  defendant ;  for  in  such  a  case  be  elects  to  treat 
her  as  v.  feme  sole  for  the  purposes  of  the  suit.^  So,  where  her 
hosband  is  an  exile,  or  has  abjured  the  realm,  or  has  been 
transported  under  a  criminal  saitence,  or  is  an  alien  enemy, 
she  may  be  sued,  and  answer,  as  a/eme  sole}  But,  generally, 
a  married  woman  cannot  answer  separately,  when  her  husband 
is  jcnned,  or  ought  to  be  joined,  as  a  defendant,  in  the  suit, 
witlKint  an  order  of  Court  for  that  purpose,  founded  upon 
special  circumstances.*  Thus  where  a  married  woman  daims 
as  a  defendant,  in  opposition  to  her  husband,  or  lives  separate 
firtHn  him,  or  disapproves  of  the  defence,  which  he  wishes  her 
to  make,  she  may  obtain  an  order  of  the  Court  for  liberty  to 
answer  and  defend  the  suit  separately ;  and  in  such  a  case  her 
answer  may  be  read  against  her,*  So,  if  a  married  woman 
obstinately  refuses  to  join  in  a  defence  with  her  husband,  the 
latter  may  obtain  an  order  to  compel  her  to  make  a  separate 
defence.*     [So,  if  the  husband  has,  upon  leave,  answered  sepa* 


ber  Mponte  defence,  and  that  the  Btatate  was,  ibr  the  protection  of  the  estate, 
fn£Scientlf  pleaded  b^  the  wife  alone.    Beeching  e.  ULar^baw,  8  Hare,  129.] 

iMitt  £q.  PI.  hjS&voj,  104,  109;  Cooper,  Eq.  Fl.  80,  Bl ;  Brooka  ». 
Brooka,  Free.  Ch.  24 ;  Ex  parte  Strangewa;!,  S  Alk.  478 ;  Ainalee  v.  Mcdlicott, 
1 3  Yes.  !66.  In  snch  a  case,  the  wife  does  not  put  in  her  answer  by  a  guardian ; 
bat  in  ber  own  name,  as  a  feme  tale.    Ex  parte  Stiangewafs,  S  Atk.  478. 

>  IditC  Eq.  FL  by  Jeremy,  104,  103  ;  Cooper,  Eq.  FL  SO,  SI ;  Portland  v. 
Ftadgen,  a  Ten.  105  ;  Co.  Litt  132  (b),  188  (a). 

3  Garey  e.  Whittiagfaani,  1  Sim.  k  Sta..ie3 ;  Duke  of  Chandos  v.  Talbot,  S 
P.  WHLSTl;  Anon.  2  Cas.  Ch.  39 ;  Ward  D.Ueath,  2  Caa.  Ch.  173;  ConwDig. 
Chancery,  E.  2. 

*  Uitf.  Eq.  FL  by  Jeremy,  101,  lOS  ;  Cooper,  £q.  FL  SO,  31 ;  Ex  parte  Bal- 
aun,  8  Atk.  BO ;  Aoon.  2  Eq.  Abridg.  6G ;  TVybooni  t>.  Blonnt,  1  Dick.  B.  ISS ; 
Dake  of  Chandot  v.  Talbot,  2  F.  Will.  871 ;  Travers  e.  finlkely,  1  Vea  383 ;  S. 
C.  I  Di^B.138;  Jackson  v.  Haworth,  1  Sim.  tc  Stu.  IGl;  Ctan.  Dig.  Chan- 
ctsrjf  E.  2. 

a  Mit£  Eq.  PL  by  Jeremy,  109  ;  Cooper,  Eq.  PL  80,  81 ;  Pmd  p. ,  1  Ch. 

E4.pl.  7 
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rately,  the  wife  tnajr,  upon  order,  afterwards  file  her  separate 
answer.^]  So,  if  the  hosband  be  abroad,  and  not  answerable 
to  the  jurisdiction,  the  plaintiff  in  the  soit  may  obtain  an  order, 
that  she  shall  answer  separately.*  But  except  under  dream- 
stances  of  this  and  a  similar  nature,  a  married  woman  can 
defend  a  suit  only  joindy  with  her  husband.' 


Cu.  SM ;   Gue;^  n.  WUttingham,  1  Km.  &  Stn.  163 ;  B&n7  o.  Cane,  S  Ibdd. 
B.  473;  Unniet  v.  Ljon,  Bunb.  B.  I7fi. 

1  Bra;  V.  Aken,  15  Simona,  SIO. 
'  *  Milf.  Eq.  PL  b7  Jeremr,  104,  105 ;  Cooper,  £q.  PI.  SO,  SI ;  Fortman  t>. 
Pt^hun,  Tothill,  B.  75,  [98]  ;  Garay  *.  WhitiJi^baiii,  1  Siiu.  &  Sto.  IBS;  Bell 
V.  Hyde,  Freo.  Ch.  8S8,  SS9 ;  Floioar  p.  Flomer,  1  Ch.  Bep.  68  ;  Traren  «. 
Bulkelj,  1  Yet.  S8S ;  S.  C.  1  Dick.  B~  188  ;  ^nirieton  e.  Dyer,  10  Ves.  US ; 
BnnTUa  v.  Mortuner,  6  Madd.  R.  278 ;  Biuhell  t>.  Boshell,  1  Sim.  &  Sto.  165 ; 
Dnboii  t>.  Hole,  2  Tern.  618 ;  Chambera  d.  Bnll,  1  Aut  S69  ;  L«ithlej  v.  Ttj- 
lor,  1  Dick.  R.  S7S ;  Glover  v.  Toang,  Bnnb.  B.  167. 

3  Milf.  Eq.  PL  by  Jeremy,  lOG ;  Co(^»er,  Eq.  PL  31 ;  Edmtrdi  on  Pattiei  in 
Eqni^,  191--I58;  CalTert  on  Pkrtiea,  cL  B,  J  3],p.  366-378. 
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CHAPTER  IV. 

PROPER  PABTIBfl  TO  BILLS. 

§  7^-  Let  OS,  in  the  next  place,  proceed  to  the  consideratioii 
of  the  inqiiiiy,  who  are  the  proper  and  necessary  parties  to  a 
Kll.  Tlus  is  a  sabject  of  great  practical  importaace,  and  of 
no  incoDsideiable  difficahy  in  a  great  variety  of  cases.^  It  has 
been  ronarked,  that  Courts  of  Equity  adopt  two  leading  prin- 
ciples for  d^enuining  the  proper  parties  to  a  soit.  One  of 
them  is  a  principle,  admitted  in  all  Courts  npon  questions 
afieeting  the  suitor's  person  and  liberty,  as  weU  as  his  property, 
namely,  that  the  rights  of  no  man  shall  be  finally  decided  in  a 
Conrt  of  Justice,  unless  lie  himself  is  present,  or  at  least  unless 
be  has  had  a  full  oj^rtuni^  to  appear  and  vindicate  his  rights. 
Hie  other  is,  that  when  a  decision  is  made  upon  any  particolar 
sulgect-matter,  the  rights  of  all  persons,  whose  into-ests  are  im- 
mediatdy  cmoected  with  that  decision,  and  affected  by  it,  shall 


1  Cooper,  £q.  Fl  83,  31.  Aa  fitr  u  I  know,  tbere  are  but  two  works  which 
heat  taHj  of  the  mbject  of  partiec.  The  first  and  earliest,  (pabUshed  in  New 
Y<*k,  in  183!,)  ts,"  A  Practical  Treatiw  on  Fartiea  to  Billi  and  other  Pleadings 
in  Chancery,  with  Piecedenb,  hy  Chariei  Edwarda,  Eaq."  The  lecond  ia,  "  A 
Kvndn  npon  the  Law  reipectiog  Partiee  in  Smti  in  Equity,  bj  Frederic  Gal- 
nrt,  Ec].,'  pnbliahed  in  London,  in  18S7.  Each  <tf  these  works  has  bi^  merits, 
■ad  w31  be  finnd  exceedingly  nsefU  in  practice.  Bnttbe  woifcof  Ifr.  Cal*ert 
contuns  the  fdlleet  and  moat  STstematic  renew  of  Uie  priD(n[des  which  regulate 
tin  snljeet,  aa]  well  as  tbe  moat  complete  collodion  of  the  antboritiea.  I 
neaaunend  Ihem  both  to  tlie  learned  reader,  wlio  is  deairona  of  making  a  thor- 
ea^  exBonna&on  cf  the  whole  sabject;  and  in  thia  edition,  I  liave  freely  used 
Mcb  of  the  matcriale  AmuBhed  by  eaob,  as  had  escaped  my  (onner  researches 
Ur.  DanieU,  also,  ia  Ids  recant  and  excellent  woric  on  the  Fractica  of  Chancery, 
kaa  deroted  a  good  deal  of  attention  and  a  large  space  to  the  subject.  See 
t  DaHsIl,  Ch.  Paot  eh.  S,  p.  S84-MX 
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be  provided  for,  as  far  »s  they  reasonably  may  be.  In  this 
last  respect  there  is  an  essential  distiiiction,  (as  we  shall  pres- 
ently see,)  between  the  practice  of  the  Courts  of  Common  Law 
and  that  of  Coorts  of  Equi^,  both  in  England  and  Amoica, 
foQcded  upon  the  different  nature  and  objects  of  their  particu- 
lar organization.^  It  is  the  constant  ^m  of  Courts  of  Equity 
to  do  complete  justice,  by  deciding  upon  and  settling  the  rights 
of  all  persons  interested  in  the  subject-matter  of  the  suit,  so 
that  the  performance  of  the  decree  of  the  Court  may  be  per- 
fectly safe  to  those  who  are  compelled  to  obey  it,  and  also,  that 
future  litigatimi  ntay  be  prevented.'  Hence,  the  common 
ezpresuon,  that  Courts  of  Equity  delight  to  do  justice,  and  not 
by  halves.'  And  hence,  also,  it  is  a  general  rule  in  Equi^, 
(subject  to  certain  exceptions,  whieh  will  hereaf)«r  be  noticed,) 
that  all  persons  materially  interested,  either  legally  or  benefi- 
cially, in  the  subject-matter  of  a  suit,  are  to  be  made  parties  to 
it,  either  as  plaintife,  or  as  defendants,  however  numerous  th^ 
may  be,  so  that  there  may  be  a  complete  decree,  which  shall 
bind  them  all.^  By  this  means  the  Court  is  enabled  to  make  a 
complete  decree  between  the  parties,  to  prevent  future  litiga- 
tion by  taking  away  the  necessity  of  a  multiplicity  of  soils,  and 
to  make  it  perfectly  certiun,  that  no  injustice  is  done,  either  to 
the  parties  before  it,  or  to  others,  who  are  interested  in  the 
subject-matter,  by  a  decree,  which  might  otherwise  be  grounded 
upon  a  partial  view  only  of  the  real  merits.     When  all  the  par- 

1  Calrert  oa  Parties,  ch.  1,  g  1,  p.  I,  S. 

>  Milf.  Eq.  PL  bj  Jeramr,  163,  lU ;  Id.  39 ;  Cooper,  Eq.  PL  38 ;  Caldwell 
cTaggart,  4  Peten,  B.  ISO;  West  t>.  Randall,  aMaaon,  B.  190-196;  J07  o. 
Wirtz,  1  Wa»h.  Cir.  R.  266 ;  Holland  v.  Price,  1  Uylne  &  Keen,  HO ;  Betton 
r.  Williams,  4  Florida,  1 7. 

SKnighto.  KDigfat,3P.Will.  833;  Post,  §174. 

*  UitC  Eq.  PI.  hy  Jeremy,  164 ;  Cooper,  Eq.  PL  33,  31 ;  Palk  v.  Clinton, 
ISTee.  68,fi4;  Hlckock  v.  Bcribner,  3  John.  Cat.  311,815,817-319;  J07  v. 
Wirtc,  1  Wash.  C.  B.  266  ;  Caldwell  v.  Taggart,  4  Peters,  B.  190 ;  Wend«U  e. 
Van  Bensselaer,  1  Johns.  Cb.  R.  849 ;  Calrert  on  Partiet,  ch.  1,  S 1,  p.  1,  2 ; 
Hoxie  tr.  Carr,  1  Bonmer,  K.  ITS ;  Whiting  v.  Bank  (f  United  States,  IS  Feten, 
B.e-U;  Hopkii^tNFaeB,3Brock.B,  80;  Care;  v.  Hoxej,  11  Qeo.  648. 
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ties  are  before  the  Court,  the  whole  case  may  he  seen  ;  but  it 
may  not,  where  all  the  conflicting  interests  are  not  brought  out 
upon  the  pleadings  by  the  original  parties  thereto.'  We  shall 
hereafter  hare  occasion  to  coander  at  large,  who  in  the  true 
sense  of  the  rule  are  proper  parties  to  the  suit ;  for  it  has  been 
wdl  observed,  that  it  is  not  all  persons  who  have  an  interest 
in  the  Mf^^^matter  (^  the  suit,  but,  in  general,  those  only 
who  have  an  interest  in  the  obfSet  of  the  suit,  who  are  ordinarily 
required  to  be  made  parties.'' 

§  'JS.  Lord  Chief  Baron  Gilbert,'  after  stating  the  rule,  has 
illastrated  its  pn^viety  iEtnd  policy  in  the  following  manner : 
"  Where  a  man  seeks  for  an  account  of  the  profits  or  sale  of  a 
real  estate,  and  it  spears,  upon  the  pleadings,  that  the  defend- 
ant  is  only  a  tenant  for  life,  and  consequently  the  tenant  in  tail 
cannot  be  bound  by  the  decree  ;  and,  where  one  legatee  brings 
a  Bill  against  an  executor,  and  there  are  many  other  l^;atees, 
(none  of  i^ich  will  he  bound,  either  by  the  decree,  or  by  the 
account  to  be  taken  of  the  testator's  assets,)  and  each  of  these 
legatees  may  draw  the  account  in  question  over  again  at  their 
teisure  ;  or,  where  several  persons  are  entitled,  as  next  of  kin, 
nnder  the  statute  of  distribntions,  and  only  one  of  them  is 
brought  on  to  a  hearing ;  or,  where  a  man  is  entitled  to  the 
surplus  of  an  estate,  under  a  will,  after  payment  of  debts,  and 
is  not  brought  on ;  or,  where  the  real  estate  is  to  he  si^d  under 
a  will,  and  the  heir  at  law  is  not  brou^t  on  ;  in  these,  and  all 
odier  cases,  where  the  decree  cannot  be  made  uniform,  for,  as 
i«  the  one  hand  the  Court  will  do  the  plaintiff  riji^t,  so  on 
liie  other  hand  they  will  take  care  that  the  defendant  is  not 
doubly  vexed,  be  shall  not  be  lefi  under  precuious  dream- 
stances,  because  of  the  plaintiff,  who  might  have  made  all 
proipar  parties  at  first,  and  whose  fault  it  was  that  it  was  not 
so  done." 

t  West «.  Baadall,  2  Mann,  R.  190, 1»I. 

>  Sm  CalTert  on  Fuiiei,  6,  6,  lO,  11 ;  Post,  j  1S6-152. 

3Gilh.FM-.Itoiii.157, 158. 
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§  'J4>.  Another  illustratioa  of  dte  rule  may  be  foond  in  the 
case  where  the  ancestor  has  entered  into  a  covenant  to  do  cer- 
tain  acts,  and  bound  himself  and  his  heirs  to  the  performance 
thereof.  If  he  should  die,  and  a  Bill  in  Equity  should  be 
brought  against  die  heir  alone,  to  compel  a  performance  of  the 
covenant,  tbe  Court  would  require  the  executor  or  administrar 
tor  of  the  ancestor  to  be  made  a  party ;  because,  if  tbe  latter 
had  assets,  the  heir  would  be  enlitled,  upon  another  Bill  agdnst 
him,  to  reimburse  himself  out  of  the  personal  assets.  But,  by 
uniting  both  in  the  same  Bill,  the  Court  would  be  enabled  at 
once  to  do  complete  justice  between  all  the  parties,  by  decree- 
ing the  executor  or  administrator  to  perform  the  covenant,  so 
far  as  the  personal  assets  will  extend,  and  the  rest  to  be  made 
good  out  of  the  real  assets,  descended  to  the  heir.'  But,  at 
law,  tbe  heir  alone  might  be  sued.' 

§  7^  (i-  Another  illustration  may  be  derived  from  the  case 
of  a  mortgage  in  fee  to  secure  a  debt  by  bond.  There,  if  the 
mortgagee  dies,  the  heir  is  the  sole  party  entitled  at  law  to  sue 
the  mortgagor  for  possession  of  the  land ;  and  the  executor  or 
administrator  the  sole  party  entitled  at  law  to  sue  for  the  debt 
upon  the  attendant  bond.  And  the  heir  and  executor  <»■  ad^ 
ministrator  cannot  at  law  unite  in  one  snit  their  respective 
claims,  although  arising  out  of  the  same  transaction.  But  in  a 
Court  of  Equity,  both  may  be  united,  if  the  object  is  to  compel 
a  payment  of  the  debt  or  a  foreclosure  of  the  mortgage.  Nay, 
although  tbe  executor  or  administrator  is  deemed  in  Equity  the 
sole  par^  entitled  to  tlie  debt,  and  therefore  entitled  also  to  sne 
upon  the  mortgage  for  a  foreclosure  ;  yet  he  may  not  sue  alone; 
but  he  will  be  compelled  to  jmn  the  heir,  either  as  a  co-pluntifiF^ 
or  as  a  co-defendant,  because  the  mortgagor  is  entitied,  upon 
payment  of  the  debt,  to  have  a  reconveyance  of  the  estate, 
and  this  can  be  made  only  by  the  heir,  in  whom  the  estate  is 


1  Knight  t>.  Enigtit,  S  P.  'Will.  S31,  8S8 ;  CalTert  on  Putios,  1-S. 
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then  vested.  In  short,  the  beir  is  treated  as  a  trustee  of  the 
executor  or  administrator,  until  the  debt  is  paid,  and  when  it  is 
paid,  be  is  treated  as  a  trustee  of  the  mortgagor ;  and,  there- 
fore, to  avoid  circuity  of  action  and  maltiplici^  of  suits,  Equi^ 
requires  both  to  be  joined  in  the  same  suit,  in  order  that  com- 
plete justice  may  be  done  uno  flaiii}  But  we  are  not  to  andei^ 
stand  from  this,  (hat  the  nonjoinder  or  mt^oinder  of  proper 
parties  can  be  made  an  objection  in  all  stages  of  the  cause  with 
equal  effect.  The  mere  nonjoinder  of  a  par^,  who  might  be  a 
proper  party,  bat  whose  absence  produces  no  prejudice  to  the 
rights  of  the  parties  before  the  Court,  will  constitute  no  fatal 
objection  at  the  hearing  or  rehearing-,  or  upon  Bill  of  review.' 
The  same  rule  would  in  general  apply  to  the  misjoinder  of  a 
party,  either  as  plaintiff  or  as  defendant ;  for  at  the  hearing,  if 
a  decree  can  be  made  without  prejudice  to  the  rights  of  the  par- 
ties before  the  Court,  the  objection  will  not  avail.^ 

§  "JS.  If  the  proper  parties  are  not  made,  the  dSfendont  may 
either  demur  to  the  BU),  or  take  the  objection  by  way  of  plea 
or  answer ;  or,  (subject  to  the  considerations  above  suggested,} 
when  the  cause  comes  on  to  a  hearing,  he  may  object,  that  the 
proper  parties  are  wanting ;  or,  the  Court  itself  may  state  the 
ot^ection,  and  refuse  to  proceed  to  make  a  decree  ;  or,  if  a  de- 
cree is  made,  it  may,  for  this  very  defect,  be  reversed  on  a 
rehearing,  or  on  an  appeal ;  or  if  it  be  not  reversed,  yet  it  wiD 
bind  none  but  the  parties  to  the  suit,  and  diose  claiming  under 
them.*  So,  that  all  the  evils  of.  fi*iutles8  or  inadequate  litiga^ 
tton  may  sometimes  be  visited  upon  the  successful  party  in  the 


1  S«e  Scott  r.  ITtcoU,  S  Raw.  R.  476 ;  Calvert  on  Parties,  I,  S ;  Id.  166 ;  Id. 
187 ;  Port,  f  aOO,  Ml. 

■  WUting  V.  Bank  of  United  States  IB  Feten,  6, 14. 

>  Port,  §  3Se,  041,  M4. 

«  Cooper,  Eq.  PL  SS;  Gilh.  For.  Bain.H,e6,  I67,t&8;  W7att,FT.B<9.8&D; 
Cockbnrn  e.  ThompBOD,  16  Tea.  S8S,  836  ;  MItf.  £q.  PI.  bj  3enmj,  180 ;  Dai^ 
wenttr.  WaltoQ,  S  Atk.  510;  Hickook  v.  Scriboer,  8  John.  Caa.  311,  SIS,  SIT; 
Calvert  on  Parties,  ch.  S,  J  4,  p.  113-116 ;  1  DanieU,  Cli.  Pntc.  ch.  5,  {  8, 
p.  884-388. 
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original  auit,  bj  leaviog  his  title  still  open  to  future  qoestioB 
and  controTersy. 

§  76.  This  doctrine,  as  to  partieB,  constitotM  cne  of  Uie 
most  striking  differences  .between  the  proceediiigs  in  Courts  of 
Law,  and  the  proceedings  in  Courts  of  Equity.  In  general. 
Courts  of  Law  require  no  more  than  that  the  persons  direedy 
and  immediately  interested  in  the  subject-matter  of  the  suit,  and 
whose  interests  are  of  a  strictly  legal  nature,  should  be  parties 
to  it.*  All  other  persons,  who  have  merely  an  equitable,  or 
remote  interest,  are  not  only  not  required  to  be  parties,  but  are 
excluded  from  being  made  parties ;  and,  if  any  are  improperly 
joined,  the  iault  may  be  fatal  to  the  suit.'  Thus,  for  example, 
at  Law,  the  executor  and  the  heir  cannot  join,  or  be  joined,  in 
an  action,  although  each  may  have  an  interest  in  the  contirc^ 
Ter^.  But  in  Equity,  they  may  both  join,  and  be  joined,  and, 
indeed,  both  are  often  necessary  and  proper  parties." 

§  7^  o<  The  general  rule,  in  Courts  of  Equi^,  as  to  pulies, 
is,  (as  has  been  already  stated,*)  that  all  persons  materially 
interested  in  the  sul^ect-matter,  ought  to  be  made  parties  to  the 
suit,  either  as  plainttfis,  or  as  defendants,  however  numerous 
they  may  be,  in  order,  not  only  that  complete  justice  may  be 
done,  and  that  mulliplici^  of  suits  may  be  prevented; '  cff,  as 
the  rule  was  cwce  stated  by  Lord  Hardwicke,  ^t  all  persons 
ought  to  be  made  parties  before  the  Court,  who  are  necessary 
to  make  the  determination  complete,  and  to  quiet  the  question." 

1  Com.  Dig.  AbKtement,  E.  S  to  £.  U;  Id.  F.  i  to  F.  10;  Bice  v.  ShnU, 
6  BoiT.  2611 ;  Chitt7  on  Plead.  1-10,  3d  edit 

a  Com.  Dig.  Abatement,  £.  10  ;  Chittr  on  Heftd  7,  8, 18, 14, 3d  edit. 

s  3  Unoket  v.  Fubod,  S  Atk.  Gl ;  Knight  n.  Koiglit,  8  P.  Will.  333,  and  Mr. 
Coz'anote  (A);  Calvert  on  P&rtieB,!,  2;  Ante,  §  74,  74  a. 

*  Ante,  §  73. 

>  Uitf.  Eq.  PL  bjr  Jeremy, 4tli  edit,  p.  164 ;  Calrert on  Partiet, ch.  1,$  l,p.  8 ; 
Pttlk  p.  Clinton,  12Tefl.58;  Oockbnrn  e.  Thompion,  16  Tea.  825;  HawkiiM  v. 
Hawkina,  t  Hare,  a  643,  646;  Weatherbre.  St.Georgio,2  Hai«,B.S34,  63B; 
Harrison  v.  StewardBcm,  S  Han,  R.  630;  Fort,  {  149,  160,  206-24S,  216-317; 
Hnaaer  e.  Dole,  24  MaiiM,  M. 

■  Poor  V.  Claike,  i  Atk.  B.  616. 


-obvGoo»^lc 


CB.  IT.]  PABTIKS  TO  BILLS.  81 

It  haa  been  objected,  that  this,  altbough  the  common  langosge 
made  use  of  ia  the  aatborities,  is  not  entirely  accnrate,  or  free 
from  vagneneBS ;  ^  for  there  are  cases,  in  which  persons  are 
materially  interested  in  the  soit,  in  which,  nevertheless,  they 
are  not  always  required  to  be  parties ;  as,  for  example,  a 
remamder-nuai,  after  an  estate  tail.'  On  the  other  hand  (it  may 
be  added)  there  are  cases,  where  peTs<Ri8  are  required  to  be 
made,  or  at  least  may  be  made,  parties,  who  do  not  seem  to 
have  any  material  interest  in  the  suit ;  aa,  for  example,  a  naked 
trostee,  a  husband,  who  clums  no  interest  in  a  suit  respecting 
his  wife's  separate  estate,  a  mortgagor,  in  a  suit  brought  by  a 
second  mortgagee  to  redeem  the  first  mortgagee,  and  yet  not 
seeking  a  foreclosure  or  other  decree  ag^nst  the  mortgagor  ; 
and  an  obligee  of  a  bond,  who  has  made  an  absolute  assign- 
ment thereof,  and  claims  no  interest  therein,'  in  a  suit  brou^t 
by  the  assignee  against  the  obligor." 

§  76  l>-  It  has  also  been  suggested,  that  it  would  be  a  more 
jost  exposition  of  the  general  rule,  to  declare,  that  all  persons 
interested  in  the  object  of  the  suit  ought  to  be  made  parties.* 
Undoubtedly  this  does  furnish  a  safe  and  satisfactory  guide 
in  many  cases  of  ordinary  practice  ;  but  it  may  admit  of 
doubt  whether  it  is  universally  true,  or  whether  it  is  not 
equally  as  c^ten  to  critirism  as  is  the  common  formulary,  in 
which  the  role  is  expressed.  In  a  just  sense,  a  remainder^ 
man,  after  a  tenancy  in  tail,  has  an  interest  in  the  object  of  a 
soit  brought  l^  a  tenant  in  tul,  a£Fecting  the  entire  fee ;  and 
yet  be  is  not  required  to  be  made  a  par^.'  So,  residuary 
legatees  are  interested  in  the  object  of  a  suit  by  a  creditor 
against  die  executor,  to  establish  his  debt  or  claim  against  the 


>  CUT«Tt  00  Ktrtiw,  cb.  1,  S  l>  p.  3-11. 

■  F<Mt,  i  142,  lU,  146. 

'  Port,  5  63, 15S,  186,  at,  S31. 

*  Calvert  on  Futie^  ch.  1,  §  1 ,  11. 

•  Cslvert Ml Fartiea, ch.  1, S  1, p. 4 ;  Id.ch.S.S  7,p-189-t»7;  PMt,5141, 
144-14S. 


-obvGoo»^lc 


8S  EQumr  pusadinos.  [ch.  it. 

estate ;  for  the  establishment  of  such  debt  or  daim  goes  pro 
tanto  in  direct  diminutioQ  of  tbeir  interest  in  the  reaidoe. 
Yet  they  are  never  required  to  be  made  parties.^  So  trustees 
for  the  payment  of  debts  and  legacies  may  sustain  a  suit, 
either  as  plaintifis  or  as  defendants,  touching  the  trust  estate, 
without  bringing  the  creditors  or  legatees  befwe  the  Court 
as  parties.'  On  die  other  hand,  persons,  who  seem  to  have 
no  interest,  either  in  ^  subject,  or  in  the  olject  of  a  suit, 
are  sometimes  required,  as  has  been  already  suggested,  to.  be 
made  parttes,  or  at  least  may  be  made  parties.  Thus,  if  the 
heir  ia  sued  upon  a  bond  of  his  ancestor,  by  the  obligee,  it  is 
said,  that  the  executor  or  administrator  of  the  ancestor  oug'ht 
to  be  made  a  parly,  because  the  personal  assets  are  primarily 
liable  for  the  debt,  although  the  objtet  of  the  Bill  is  purely  to 
obtain  payment  from  the  heir.'  Yet  this  principle  is  not  ^>- 
plied  throughout ;  for,  as  we  shall  presently  see,  a  mortgagee 
may  proceed  agunst  the  heir  of  a  mortgagor  for  a  foreclosure, 
without  making  the  executor  or  administrator  a  party,  although 
^  personal  assets  are,  in  such  a  case,  primarily  liable  for  the 
debt* 

§  7^  <^-  "^B  truth  is,  that  the  general  rule  in  relation  to 
parties,  does  not  seem  to  be  founded  on  any  positive  and  uni- 
form principle ;  and  therefore  it  does  not  admit  of  being  ex- 
pounded by  the  appliciUion  of  any  universal  theorem,  as  a  test. 
It  is  a  rule  founded  partly  in  artificial  reawHung,  partly  in  coo- 

1  CalT«rt  on  Parties,  ch.  1,  §  1,  p.  S ;  Foit,  S  1*8, 160. 

«  Poet,  5  ISO. 

3  Pint,  S  1 T3  i  Calvert  on  Parties,  ch.  I,  §'l,  p.  S,  3.  Ia  Munch  v.  Cockerill, 
8  Simoni,  R.  219,  the  nut  was  hrongbt  bj  A  fin-  one  moietj  of  a  trnst  fnnd,  the 
other  belonging  to  B,and  the  allegatioii  of  the  Bill,  was  that  the  whde  fund  was 
improperij  dealt  irith.  The  Vice-Chanccllor  held,  that  ai  it  did  not  Appear 
that  B  had  been  ntiified  ai  to  hia  ahaitt,  ha  ought  to  be  made  «  par^  to  the  suit, 
that  the  whole  matter  might  be  aettled  in  one  niit.  Here,  we  aee,  that  Aongh 
the  object  itf  the  Bill  ai  to  one  mcu^  might  be  obt«ned,  the  Court  acted  upon 
the  ground,  that  other  cotuidetatioiig  might  require  other  parties.  Ante,  j  199 ; 
Fott,  S  31S,  814. 

*  Post,  S17S,  198  and  notea;  Poat,  $  186, 19S. 
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ndrantKHis  of  oonveoience,  partly  in  the  soliotade  of  Coorta  of 
Equity  to  saj^ress  mnltiiarious  lidgatioo,  aod  partly  in  tlie 
dictate  of  natural  justice,  tliat  the  rights  of  persons  ought  not 
to  be  a&cted  in  any  suit,  without  giving  them  an  opportunity 
to  defend  them.^  Whether,  therefore,  the  common  formulary 
be  adopted,  that  all  persona  materially  interested  in  the  suit,  or 
in  the  sulgect  of  the  suit,  ought  to  be  made  parties,  or  that  all 
persons  materially  interested  in  the  ol^ect  of  the  suit,  ought  to 
be  made  parties,  we  express  but  a  general  truth  in  die  applica>- 
tiou  of  the  doctrine,  which  is  useful  and  valuable,  indeed  as  a 
practical  guide,  but  is  still  open  to  exceptions,  and  qualifica- 
tions, and  limitations,  the  nature  and  extent  and  application  of 
which  are  not,  and  cannot,  independently  of  judicial  dedsion, 
be  always  clearly  defined.'     On  this  account  it  is  of  great 


>  Tim,  13S,  IMa;  Ante,  $  76  a;  Fort,  94-96, 183. 

s  Ur.  Calrerl,  in  hia  leuned  work  on  P&rtki,  (p.  l-Ui)  lui  exunuwd  tlni 
ntjwt  with  graft!  eare  and  sbiUtj.  The  Mowing  extncts,  altliDugh  long,  will 
aiB|ilj  lewud  lite  attentioa  o(  erery  profeHicmal  reader: 

**  "Dm  ccmbiiiatioii  of  tha  two  principles  which  have  been  mentioned,  hai 
giren  rise  to  the  general  rule  upon  the  proper  pardea  to  a  niit  in  Eqoitj'.  Thii 
rale  hat  been  hud  down  bj  different  wrilen  and  jadgea  in  very  different  ezpres- 
MODS.  Lord  Bedeadale  tajs,  in  the  continnatioii  of  tlie  paasage  jiut  quoted. 
'  For  tliii  pnrpoH,  all  persona  materially  interettad  in  the  subject,  onght  gener- 
allj'  to  be  partiea  to  the  suit,  plaintiffs  or  defendants^  howerer  numerons  they 
n^  be,  K>  that  ^e  Court  may  be  enabled  to  do  complete  jnatice  by  deci^g 
upon  and  letUing  the  rights  of  all  persons  iatereeted,  and  that  the  orders  of  the 
Co«rt  may  be  «fely  ezecnted  by  thoee  who  are  compelled  to  obey  them,  and 
fatan  litiptkm  may  be  pravented.'  Lord  Hardwicke  (Poore  v.  Clarke,  8  Atk. 
IH6, 1 742,)  nys :  '  The  general  mle  is,  that  if  yon  draw  the  jurisdiction  out  of 
a  court  of  law,  yoa  must  have  all  persons  parties  before  this  Conrt,  who  will  be 
neceaaiy  to  make  the  determination  complete,  and  to  quiet  tha  question.'  Lord 
Thnriow  nya,  (Anon.  1  Ves.  jr.  39, 1789,)  '  AU  parties  having  an  apparent 
right,  mqst  be  braoght  into  coart  before  the  Conrt  will  do  any  thing  which  may 
affect  their  ri^L'  Sir  William  Grant  ayt ;  '  As  fitr  as  it  is  passible,  the  Court 
endeavors  to  make  a  complete  decree,  that  shall  embrace  the  whole  snbject,  and 
detenmne  upon  the  rigfata  of  all  parties  iutereated  in  the  estate.'  (Falk  v, 
CUnton,  13  Tea.  66,  1806.)  Lord  Eldon  lays,  (Cockbum  v.  Thompson,  IS 
Tea.  8SB,  180»,)  '  Hie  strict  rule  ia,  that  all  persons  materially  interested  in  the 
nbject  of  the  nit,  however  numerous,  ought  to  be  parties;  that  tliera  may  be  a 
conplete  decne  between  all  partial  having  material  interetts.'    6jr  William 
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importance  to  ascertain,  what  are  the  admitted  exceptiona  to 
the  general  rule,  aod  to  ascertun  what  are  the  grounds  on 


Grant ^ain  njTB,  (Wilkiiis  v.  F17, 1  Mer.  263,  1816,) 'In  ^™t7it">tifficMi>t 
th&t  all  parties  interested  in  the  subject  of  the  suit  sbonld  be  before  tbe  Court, 
either  in  the  shape  of  phuntifis  or  of  defendants.' 

"  The  object  of  qaoting  so  maiij  authorities  for  the  general  rule,  is  not  merely 
to  show  how  umversall^  it  baa  been  acknowledged,  but  still  more  to  call  attea- 
tioD  to  tbe  vogoe  Ungnage  in  which  it  has  been  expressed  bj  yetj  lo^cal 
reasonen.  lord  Bedetdale  has  qualified  the  rule,  which  he  laid  down,  in  these 
words,  (Red.  PI.  110):  ■  In  man j  cases  the  expreaaon  Hiat  all  persons  interested 
in  the  subject  must  be  parties  to  a  suit,  is  not  to  be  understood  as  extending  to 
all  persons  who  maj  be  eontegtientutUy  interested.'  Yet  if  Lord  Redeadale'a 
role,  CTen  in  company  with  this  qualification,  were  to  be  adc^tted  as  a  guide  for 
practice,  it  would  freqnentlj  lead  to  inferences  which  are  at  vaftance  with  deci- 
sions acknowledged  to  be  correct  For  instance,  a  remtunder-cnan  in  fee  after 
an  estate  t(u1,  is  (Cockbum  v.  Thotnpson,  tup.)  not  to  be  made  a  party  to  a  amt 
in  which  the  title  to  the  estate  is  determined,  tbou^  one  who  claims  an  iotereat 
only  for  life,  antecedent  to  the  estate  tail,  must  be  made  a  party.  A  penon  who 
possesses  either  of  these  two  characters  is  'a  person  interested,*  and  'materially 
interested ; '  nor  is  there  any  meaning  in  the  term  '  conseqaentially,'  which 
applies  to  the  former,  and  not  to  the  latter.  If  a  creditor  (Lawson  v.  Baiter,  1 
Bro.  C.  C.  802, 1 TS3,)  sues  for  payment  of  his  debt,  it  is  clear  that  tbe  residnary 
legatees  are  interested  in  resisting  the  claim ;  fiir  if  the  resistance  to  the  debt  is 
snccesafnl,  their  shares  of  the  resdne  will  be  increased.  Yet  it  is  not  neceseaiy 
to  join  tbem  as  parties  with  tbe  executors.  A  reaidnary  legatee,  or  in  case  no 
reridnary  legatee  is  aj^uted,  a  next  of  kin,  appears  to  hava  precisely  the  saoM 
degree  of  interest  in  oppoung  a  rait  to  establish  a  legacy  as  an  heir  at  law  has  in 
opposing  a  suit  to  eatabligh  a  deTise ;  the  interest  of  the  one  is  in  no  respect 
more  <  consequential '  than  the  interest  of  the  other;  yet  the  heir  at  law  is  a 
necessary  piirty  in  one  suit ;  and  the  next  of  kin,  or  renduary  legatee,  is  not  a 
necessary  party  in  the  other.  Such  being  the  indefinite  character  of  the  rule 
according  to  the  terms  in  which  it  has  been  laid  down  by  high  anthoritj,  it 
might  be  at  firtt  inferred  that  the  nature  of  the  subject  would  not  admit  of  any 
more  precise  expresnon ;  and  the  same  inference  might  follow  from  a  merely 
cursory  observation  of  the  decided  cases.  It  must,  however,  be  observed,  that 
tbe  oliject  at  which  judges  have  aimed  in  ^vbg  their  judgments,  has  been,  to 
lay  down  the  rule  with  sufficient  accuracy  for  the  case  immediately  before  them, 
and  that  they  have  not  attempted  to  pronounce  a  general  rule  applicable  in  all 
cases.  They  might  have  had  b  thmr  minds  a  precise  idea  of  the  general  prin- 
ciple, although  they  did  not  express  it  precisely.  An  attempt  will  now  be  made 
to  ascertain  the  precise  nature  of  that  principle,  and  to  express  the  rule  in  socli 
language  as  may  be  sufficiently  definite  to  serve  as  a  guide  upon  all  occaaons. 
Lords  Eldon  and  Thurlow,  and  Sir  William  Grant,  mention  as  necessary  pailiea 
all  persons  interested  in  the  sutiject  of  suiL    Tbe  expresnon,  '  sabject  a(  mit|' 
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wUdi  they  are  foanded ;  for  when  theae  exoeptdoas,  luid  the 
grounda  thereof,  are  fully  seoi  aod  explained,  they  will  furnish 


1  one  of  two  things ;  either  the  fand  or  estate,  respecting  which  the 
It  bnie  hu  arisen,  or  else  that  questioD  itself.  For  instance,  in  a  fore- 
closure suit,  it  may  mean,  either  in  the  first  Bense,  the  mortgage  debt,  or  mort- 
gaged premises,  or  else,  in  the  second  sense,  the  question  whether  a  foreclosure 
ODglit  or  ought  not  to  take  place.  In  the  passage  trhiclt  has  been  quoted  from 
the  case  of  Palk  v.  Clinton,  it  is  clear  that  Sir  W.  Grvit  used  it  in  the  first 
aense.  Lord  Eldon,  in  the  case  of  Cockbum  v.  Thompson,  (IS  Yes.  8S6,  IS08,) 
appears  to  have  used  the  vords  in  the  same  sense;  for  in  fiirther  explanation  of 
the  general. mie,  he  sajs,  'Accordingly,  there  are  sereral  weU-known  cases  of 
exception ;  and,  without  going  through  with  them  all,  I  will  mention  one  instance 
of  not  applying  it  to  persons  baring  Taluable  interests  In  real  estate;  namely, 
where  it  has  been  held  anfficient  to  bring  before  the  Court  the  first  person  haT- 
ing  an  estate  of  inheritani^o  ;  though  it  cannot  be  denied,  that  persons  having 
present  immediate  valuable  interests  in  the  same  real  estate,  may  become  most 
deeply  affected  by  what  is  done  here  in  their  absence.'  The  sense  in  which 
L<Rd  Tlmrlow  used  the  term,  cannot  be  ascertained  from  Mr.  Yesey's  very 
brief  (Anon.  1  Yea.  jn  39,  1781),)  report  of  the  anonymous  case,  which  has 
been  quoted.  If  the  words, '  subject  of  snit,'  were  taken  in  that  feiy  extensive 
meaning  in  which  Lord  Eldon  and  Sir  W.  Grant  nsed  it,  the  general  rule,  as 
Ud  down  by  tbem,  would  be  inconsistent  with  several  distinctions  which  are 
firmly  established.  For  instance,  if  there  is  a  contract  to  sell  an  estate,  which 
the  vendor  claims  under  a  will,  the  purchaser  filing  his  bill  for  specific  perform- 
ance of  the  contract,  need  not  make  the  heir  a  party,  if  he  does  not  pray  proof 
of  tbe  will ;  but  if  he  does,  he  must  make  him  a  party.  Tet  the  interest  of  the 
bar  in  the  est«te,  that  is,  accotduig  to  Lord  Eldon's  and  Sir  W.  Grant's  use  of 
the  term,  in  the  subject  of  the  snit,  cannot  be  at  all  varied  by  the  insertion  af 
tach  a  prayer.  The  execntor  of  a  mortgagor  has  neither  greater  nor  less  inter- 
cat  in  the  estate  mortgaged,  whether  the  prayer  of  the  mortgagee's  Bill  is  fbr  a 
nleor  tbrafbrecloeure;  yet  if  it  is  only  for  a  foreclosure,  he  is  not  necessarily 
a  party;  bnt  he  is,  if  the  prayer  is  for  a  sale.  When  a  lessee  of  tithes  institute! 
a  nut  respecting  tbem,  the  lewor  is  not  a  reqniute  party,  unleas  the  prayer  is  in 
part  fbr  the  establishment  of  the  right  to  tithes ;  althongh  he  is  of  course  equally 
interested  in  the  tithe*  themselves,  whether  such  a  prayer  is  or  is  not  introduced 
into  tbe  Bin.  Many  cases  may  be  mentioned,  which  show,  that  according  to 
general  pnctiee,  a  mere  interest  in  the  subject  of  suit,  as  the  term  was  used  by 
Lord  EUdon  and  Sir  W.  Grant  in  the  passages  quoted  above,  is  not  snffident  to 
lender  a  penon  a  necessary  party.  The  cases  rf  Saville  v.  Tancred,  and 
Fnnca  r.  Franco,  are  inserted  bere  as  examples  of  such  cases.  Saville,  (Saville 
tr.  Tancred,  1  Yes.  101, 174S,)  pawnee  of  a  strong  hoz,  conUuningjeweb  which 
belonged  to  tbe  Dnke  rf  Devonsbite,  filed  a  Bill  agunst  Tancred,  in  whoee  cus- 
tody it  was,  to  compel  Urn  to  daUver  it  up,  and  to  give  an  account.  An  objeo- 
tion  waa  made,  that  Hm  Duke's  representative  ahoold  bare  been  made  a  pai^r ; 
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Strong  lights  to  g^Ide  us  in  our  eodeavors  to  apply  the  rule 
and  the  exceptions  to  new  cases,  as  they  arise  in  judgment. 


but  Lord  HsrdiriolEe  'overruled  tbe  objection',  for  pavoee  of  a  pledge,  oa 
Saville  was,  may  bring  trover  or  detinue  at  law  for  it,  Dithout  troubling  himself 
with  the  panner ;  for  he  hag  a  special  propertj.  But  suppose  he  was  not  paw- 
nee, but  had  only  the  ponession  of  them,  and  delivered  them,  to  another ;  that 
peraon  has  nothing  to  do  with  the  Duke.  Therefore  let  these  jewels  come  into 
his  hands  which  way  they  will,  he  may  give  the  custody  of  them  to  any  one, 
and  have  tlicm  back  without  hurting  the  Duke  or  his  rcpreseutative.*  In 
Franco  t>.  Franco,  (S  Ves.  jr.  75,  1796,)  the  plaintiff,  a  trustee,  had,  at  the 
request  of  his  co-trustee,  the  defendant,  transferred  the  trust  fund  into  his  name. 
The  Bill  prayed,  amongst  other  things,  that  the  defendant  might  be  decroed  to 
replace  the  fund,  and  it  was  cootcndcd,  on  demurrer,  that  the  cetiuU  que  Inut 
ought  to  have  been  parties ;  but  l..ord  Loughborough,  said,  '  This  is  no  Bill  for 
execution  of  a  trust.  Whatever  demand  the  csaluis  que  Iriul  would  have,  they 
could  never  found  themselves  upon  the  case  the  present  plaintiff  makes  against 
the  defendant,'  and  overruled  the  demurrer.  It  need  hardly  be  remarked,  that 
in  Seville  v.  Tancred,  the  Duke  of  Devonshire  was  interested  in  the  jewels,  and 
that  in  Franco  r.  Franco,  the  cealua  que  Imst  were  interested  in  the  stock.  In 
cases  concerning  trust  property,  it  is  particularly  necessary  to  pay  attention  to 
the  correct  rule  ;  for  the  eesluii  que  trvit  are  always  the  persons  interested  in  the 
subject  of  the  suit,  and  yet  they  are  very  frequently  not  to  be  introduced  among 
the  parties.  Where,  for  instance,  there  are  trustees  to  sell  an  estate,  receive  the 
purchase-money,  and  pay  it  to  particular  individuals.  If  the  mere  object  of  the 
suit  is  to  get  into  the  hands  of  the  trustee  the  property  which  is  to  be  enjoyed 
by  the  ceituit  que  trust,  the  latter  need  not  be  made  parties;  and  the  reason 
seems  to  be,  that  their  equitable  rights  remain  in  precisely  the  same  situation, 
whether  the  trustees  are  saccesaful  or  unsucceiiful  in  their  suit.  Yet  it  is  quite 
clear,  that  they  would  bo  necessaij  parties,  if  all  were  so  considered  who  are  in- 
terested in  the  subject  of  the  suit,  according  to  the  meaning  of  the  term  'sultject,' 
which  has  been  referred  to.  Tie  role,  then,  which  has  been  stated  Id  these 
cases  with  reference  to  the  rabject  of  the  suit,  meaning  thereby  the  estate  or 
fund,  on  which  the  question  at  issue  has  arisen,  does  not  appear  to  be  adapted  to 
general  application.  It  must  be  taken  in  connection  with  other  auUiorities, 
which  will  now  be  quoted.  In  King  v.  Martin,  (8  Ves.  jr.  64S,  1796,)  Lord 
Longhborough  says,  *  There  is  no  pretence  for  the  demurrer.  This  is  a  Kll 
stating  a  case  for  relief,  a  easo  of  confedency  between  the  defendants ;  and  the 
material  party,  and  against  whom  a  decree  might  be  made,  not  perhaps  for  the 
specific  relief  pnyed  by  this  Bill,  is  the  bankropt,  who  has  demnrrcd.  The 
case  of  making  a  witnen  to  a  will  a  defendant,  to  know  what  he~will  say  when 
lie  comes  to  support  the  will,  is  perfectly  different;  but  if  it  was  a  case  in  which 
tJie  will  was  impeached,  as  obtained  by  finudulent  practices,  the  witnesses  arc 
proper  parties.'  Lord  Eldon  says,  in  Fenton  v.  Hughes,  (7  Ves.  S8S,  1802,)  'It 
is  admitted,  that  it  is  impossible  to  file  a  SiH  against  a  penon,  who  is  a  more 
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And  here  it  may  be  proper  to  state  the  remark  of  a  learned 
chancellor,  speaking  npon  this  very  aul^ect  of  parties,  as  con- 

«rit(ieM,)f  the  object  of  the  Bill  is  to  hare  relief  in  Equity.  Tbat  is  ettablijbcd 
by  a  great  nriety  of  authorises.'  The  general  eflect  of  this  decision  is  said  by 
Sir  T.  Floiner,  in  Whitworth  v.  DaTis,  (1  Ves.  &  B,  650,  1818,)  to  be,  'that  a 
penoo,  who  has  no  interest  and  is  a  mere  witness,  agaJost  whom  there  can  be 
no  reb'ef,  onght  not  to  be  made  a  party.'  Sir  John  Leach  says,  in  Smith  v. 
Snow,  (3  Hadd.  10,  1618,)  '  Persons  not  interested  in  the  suit  cannot  be  made 
parties,  and  it  is  sufficient  to  say,  that  it  is  not  alleged  that  theie  defendants 
hare  any  interest  in  the  suit.'  And  again,  in  Lloyd  v.  Lander,  (fi  Madd.  SS9, 
1821,)  speaking  ofa  bankrupt,  he  says,  'HaTing  thus  neither  interest  nor  power 
in  U«  subject  of  the  suit,  which  requires  to  be  bound  by  the  decree  of  the 
CoDit,  it  is  difficult  to  conceiTe  any  piinciple  npon  which  he  can  be  considered 
u  »  necessaiy  party.'  The  dicta  which  have  b^  last  quoted,  coincide  with  the 
<^iou  of  Lord  Hardwicfce,  in  Foore  v.  Clarke,  (2  Atk.  filS,  1712,)  when  he 
made  the  criterion  to  be, '  what  persona  are  neceaary  to  make  the  determination 
complete,  and  to  qniet  the  question.'  So  Lord  Lyndhunt  says,  in  his  judgment 
DpOQ  the  case  of  Small  t>.  Atwood,  (ronnge,  158,  1882,)  '  The  general  role  is, 
that  all  persona  who  are  interested  in  the  question,  must  be  parties  to  a  suit 
instituted  in  a  Court  of  Equity-'  A  similar  principle  is  expressed  in  Comyna'a 
Kg.  tit  Chancery,  £.  2.  Mr.  Starlcie  says,  that  the  interest  which  disqualifiei  a 
witness,  is  an  interest  in  the  result  of  the  cause,  (vol.  1,  p.  102,)  namely,  that 
'  all  concerned  in  the  demand  ought  to  be  made  partners  in  Equity.'  Not  all 
concerned  in  the  subject-matter  respecting  which  a  thing  is  demanded;  but  all 
concerned  in  the  very  thing  which  is  demanded,  the  matter  petitioned  for  in  the 
prayer  of  the  Bill,  in  other  words,  the  object  of  suit.  The  same  remark  applies 
to  an  the  authorities,  which  hare  been  jnst  quoted.  They  make  the  propriety 
of  a  person  being  made  a  party  depend  upon  bis  interest,  not  in  the  subject- 
matter,  but  in  tbe  object  of  the  suit  If  this  distinction  between  the  meaning 
t^  'the  satgect  of  a  suit,'  and  that  <J  '  the  object  of  a  suit,'  is  borne  In  mind,  it 
may  appear  superfluous  to  show  by  other  authorities,  that  the  word  '  interest,' 
when  used  as  a  criterion  of  the  proper  parties  to  a  suit,  means  interest  in  its 
object,  and  not  interest  in  its  subject-matter.  Still,  as  tbe  word  seems  to  have 
been  locwely  employed  in  the  opinions,  which  were  quoted  in  the  first  instance, 
and  as  the  correct  interpretation  ofit  may  be  the  key  to  many  of  the  difficulties, 
wUch  arise  respecting  parties,  no  apology  will  be  required  for  mentioning  the 
interpretation  of  tbe  word,  which  has  appeared  in  a  work  recently  published  by 
Hr.  Wigtam.  In  the  following  passages,  he  is  ascertaining,  what  are  the  docn- 
menta,  which  a  plaintiff  may  compel  a  defendant  to  prodnce.  '  The  pluntiff,' 
(Points  on  the  Law  of  Discovery,  by  Jamea  Wigram,  E.  C,  p.  199,)  'must 
il¥)w,  that  he  has  an  interest  In  the  documents,  the  production  of  which  he 
seeks.  There  can  be  do  objection  to  thia  mode  of  expressing  the  rule,  provided 
the  sense,  in  which  the  word  inlerttt  is  used,  be  accurately  defined.  But  with- 
out toch  definition,  it  ia  obvious,  that  tbis  mode  of  expressing  the  rule  is 
niiprofiUble''for  iDstraction.    The  word  inlerttt  must  here  be  understood  with 
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taining'  a  salutary  admonition  and  instructive  lesson,  that  it  is 
the  duty  of  every  Court  of  Equity  to  adapt  its  practice  and 
course  of  proceeding,  as  for  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  new  cases,  which, 
from  the  progress  daily  making  in  the  afi&irs  of  men,  must 
continually  arise ;  and  not,  from  too  strict  an  adherence  to 
forms  and  rules  estabUshed  under  very  di^ent  circumstances, 
to  decline  to  administer  justice,  and  to  enforce  rights,  for  which 
there  is  no  other  remedy.^ 


lefereoce  to  the  Bnbject-matCer  to  vhich  it  ii  ftppUcid.'  *  The  vord  inlerttt  muMt, 
therefore,  in  these  cases  be  undentood  to  meat),  an  interest  in  the  production  of 
a  docoment  for  that  specific  parpose.'  '  Unleia  the  meaning  of  the  word  interett 
be  limited  in  the  wajr  pointed  out,  it  is  obvious,  that  the  effect  of  a  umple  clum 
(perhaps  without  a  shadow  of  interest)  would  be  to  open  every  muniment  room 
in  the  kingdom,  and  everj*  merchants  acconnti,  and  every  man's  private  papen, 
to  the  inspection  of  the  merely  curious.'  In  perfect  keeping  with  these  remaib 
is  Mr.  Wignun's  explanation  of  the  word  materiiA,  when  it  is  said,  that  the 
plaintiff  has  a  right  to  tbo  discovery  of  all  m&ttera  which  are  material  to  hia 
case.  '  The  word  mattritd'  (Fcnnts  on  the  Law  o(  Discovery,  p.  65,)  '  is  rela- 
tive, —  material  with  reference  to  the  parpoae  for  which  discovery  a  given,  that 
is,  material  with  reference  to  the  plaintiff's  case.  Now  the  plaintiff's  case, — 
in  the  sense  in  which  the  words  are  here  used,  —  is  that  case  upon  which  the 
parties  are  about  to  go  to  trial.'  Mr.  Wigram  afterwards  quotes  a  passage  from 
Lord  Bedesdale,  in  which,  stating  the  general  right  of  a  plaintiff  to  a  diicovei; 
of  the  matters  alleged  in  the  Bill,  he  says :  '  Provided  they  are  necessary  to 
ascertain  certain  facia  material  to  the  merits  of  his  case,  and  to  enable  him  to 
obtain  a  decree.'  These  passages  are  the  more  important  in  conErming  the  rule 
upon  parties,  which  will  be  proposed,  as  there  is  a  strict  analt^y  between  the 
purpose  for  which  parties  are  made,  and  that  for  which  discovery  is  given. 
'  The  purpose,'  says  Mr.  Wigram,  (Points  on  the  Law  of  Discovery,  p.  200,) 
■for  which  discovery  is  given,  is,  simply  and  exdnaiTely,  to  aid  the  plaintiff  on 
the  trial  of  an  issue  between  hinuclf  and  the  defendant'  So  the  purpose,  for 
which  parties  are  made,  is  to  enable  the  plaintiff  to  bring  that  issue  to  trial. 
Therefore,  the  rule  upon  discoveries  to  be  made,  and  upon  parties  to  ba  brought 
inio  Court,  ought  to  be  fbunded  on  the  same  principle.  Upon  the  combination 
of  all  these  authorities,  it  is  proposed  to  st&to  the  general  rule  in  the  following 
words :  >A11  persons  baring  an  interest  in  the  object  of  the  suit,  onght  to  be 
made  partiea.'"  Calvert  on  Parties,  ch,  1,  §  I,  p.  B-ll.  The  subject  is  also 
learnedly  diictissed  in  »  very  able  article  in  the  London  Law  Magaiine  fbr 
May,  I8S9,  p.  !88-243.  See  also  Calvert  on  Parties,  ch.  1,  §  2,  p.  19 ;  Post, 
g  149,  150,  207,  308,  31S-3I7. 
1  Lord  Cottenham,  in  Mare  «.  Malachy,  1  Mylne  Sc  Craig,  R.  0S9 ;  and  Taylor 
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§  7^.  L«t  U9,  therefore,  before  entering  upon  the  more  par- 
ticular coDsiderationa  applicable  to  this  subject,  examine  into 
and  coDsder  the  general  nature  of  the  exceptions,  which  hare 
been  admitted  to  the  general  rule  in  Equity,  that  all  persons 
l^;ally  or  bene6cially  interested  in  the  subject-matter  of  a  suit 
should  be  made  parties ;  or,  if  the  expression  be  deemed  more 
exact  and  satisfactory,  that  all  persona,  who  are  interested  in 
the  object  of  the  Bill,  are  necessary  and  proper  parties.  All 
these  exceptions  will  be  found  to  be  governed  by  one  and  the 
same  principle,  which  is,  that,  as  the  object  of  the  general  rule 
is  to  accomplish  the  purposes  of  justice  between  all  the  parties  in 
interest,  and  it  is  a  rule  founded,  in  some  sort,  upon  public 
convenience  and  policy,  rather  than  upon  positive  principles  of 
municipal  or  general  jurisprudence,  Courts  of  Equity  will  hot 
suffer  it  to  be  so  applied  as  to  defeat  the  very  purposes  of  jus- 
tice, if  they  can  dispose  of  the  merits  of  the  case  before  them 
without  prejudice  to  the  rights  or  interests  of  other  persona, 
who  are  not  parties,  or  if  the  circumstances  of  the  case  render 
the  application  of  the  rule  wholly  impracticable.^  On  the  other 
hand,  if  complete  justice  between  the  parties  before  the  Court 
cannot  be  done  without  other  parties  being  made,  whose  rights 
or  interests  will  be  prejudiced  by  a  decree,  then  the  Court  will 
altogether  stay  its  proceedings,  even  though  those  other  parties 
cannot  be  brought  before  the  Court ;  for  in  such  cases  the 
Court  will  not,  by  its  endeavors  to  do  justice  between  the  par- 
ties before  it,  risk  the  doing  of  positive  injustice  to  other  par- 


V.  Balmon,  4  Mytne  &  Craig,  R.  Ul.  Post,  S  94,  119,  note,  133,  §  135  a; 
Cockburnr.  TiMininOD,  16  Ve>.3S3;  Elmendorf  n.  Tftylor,  10  Wheat  R.  167; 
West  t.  Randall,  S  Mason,  R.  181;  Colt  r,  Lesnier,  9  Cowen,  R.  S2f>,  330; 
RicbardMn  t>.  Hasting*,  7  Beavan,  R.  323. 

1  Cockbum  d.  Tbompson,  IS  Ves.  321,  326 ;  Mm  v.  New  River  Company, 
11  Ves.  429;  Wendell  r.  Tan  Rens»eUer,  1  John.  Ch.  R.  349,  330;  Wlaer  v. 
Blachljr.IJohn.  Ch.  R.43T;  Brasberif.TftnCortlandt.S  John.  Ch.R  245,  247; 
West  r.  Randall,  S  Mason,  R.  190-196 ;  Hallelt  v.  Hallett,  2  Piuge,  R.  Ifi  ;  J07 
V.  Wirtz,  1  Wash.  C.  R.  51 7 ;  HalleU  t>.  Hallett,  S  Paige,  B.  18, 19 ;  Elmendorf 
r.  Taylor,  10  WliMtB.  132;  Poet,  J  94-96,  130. 
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ties,  not  before  it,  wbose  claimB  are  or  may  be  equally  merito* 
rious.'  We  shall  presently  have  occasion  to  notice  some 
iUufitrations  of  the  prindple  of  the  exceptions,  and  of  the  quali- 
fications of  it,  to  which  we  have  alluded.' 

§  ^S.  The  first  exception  to  the  role,  wUdi  we  shall  notice, 
is  founded  upon  the  utter  impracticability  of  making  the  new 
proper  or  necessary  parties.  This  occurs,  of  course,  when 
such  new  parties  are  without  the  jurisdiction  of  the  Court,  and 
when,  consequently,  th«y  cannot  be  reached  by  the  process  of 
the  Court,  In  such  a  case,  to  require  such  persons  to  be 
made  parties,  would  be  equivaloit  to  a  dismissal  of  the  suit, 
and  amount  to  a  denial  of  justice.  Hence,  it  is  a  common  rale 
of  the  Court,  that  when  a  person,  who  ought  to  be  a  par^,  is 
out  of  the  jurisdiction  of  the  Court,  if  the  &ct  is  stated  in  the 
Bill,  and  admitted  by  the  answer,  or  proved  (if  denied)  at  the 
hearing,  that  of  itself  constitutes  a  suffici^t  ground  for  di^ 
pensing  with  his  bang  made  a  party,  and  the  Court  will  pro* 
ceed  to  a  decree  without  him.'  Thus,  for  example,  the  gen- 
eral  rule  is,  that  to  a  Bill  against  a  partnership,  all  the  partners 

iHallflttr.  HsIleU,3Paige,  KlSiWertv.  BandalI,SMiuon,180-196;  FeQ 
V.  Brown,  2  Bro.  Ch.  B.  a76 ;  Joy  v.  Wirti,  1  Wash.  C.  E.  31 7  ;  MarabaU  v. 
BeTerly,  3  Wheat.  SIS ;  Ward  ».AtTedDDdo,lFtune,Cir.R.  410;  S.C.lHopk. 
B>21S;  Post,  S  ISO-IM. 

>Po>t,gl30-lS4. 

3  Mitf.  Eq.  PI.  by  JeTemy,  164 ;  Cooper,  Eq.  PL  89,  166,  167 ;  South  r.  Hi- 
benuan  Mine  Company,  I  Sch.  &  Lefr.  240;  Qaintine  v.  Tard,  1  Eq^Abridg. 
74.  Id  Cockbnni  v.  Thompsoik,  16  Vet.  &S6,  Lord  Eldon,  (peaking  on  the  aab- 
ject  of  diapenaing  with  parlies  and  of  tbe  exceptionl  to  the  general  rnle,  said ; 
"  The  same  principle,  in  a  great  tariety  of  cases,  has  obliged  tbc  Court  to  di»- 
penae  with  the  general  nde  as  to  persons  oat  of  tliejuriBdiclion.  And  there  are 
many  instances  of  justice  administered  in  this  Conrt  in  the  absense  of  ihoae, 
without  whose  presence,  as  parties,  if  they  were  within  the  jurisdiction,  it  would 
not  be  adminiatered,  as  it  obTionsly  cannot  be  so  completely,  as  if  all  iwnons 
interested  were  parties.  Bat  the  Court  does  what  it  can."  See  also  Adair  v. 
New  Biver  Company,  1 1  Te*.  443,  444 ;  Taylor  r.  Sahnon,  4  hlylne  &  Craig,  B. 
1S4 ;  Wallwortb  v.  Holt,  4  Mylne  &  Ciaig,  619,  6S4-640.  Where  the  party  is 
ont  of  the  jurisdiction,  that  fact  should  be  podiliTely  averred  in  the  Bill,  and  not 
left  to  mere  inference  ;  as,  for  exaniple,'by  averriag  that  the  party  absconded  a 
year  before  the  Bill  was  filed.    Fenfold  v.  Nunn,  (t  Bm.  49S. 
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must  be  made  parties.  But  if  one  of  the  partners  be  reudent 
m  a  foreign  couDtiy,  so  that  he  cannot  be  brou^t  before  the 
Court,  and  the  fiu;t  is  so  charged  in  the  Bill,  the  Court  will 
ordinarily  proceed  to  make  a  decree  against  the  partners, .  who 
are  within  the  jnrisdictioD ;  with  this  qualification,  however, 
that  it  can  be  done  without  manifest  injustice  to  the  absent 
partner.*  [Thus,  when  a  Bill  in  Equity  by  one  of  four  part- 
ners against  only  one  of  the  other  three  for  an  account,  &c., 
alleges  that  the  other  two  are  not  within  the  jurisdiction  of  the 
Court ;  that  all  the  others  have  received  their  full  share  of  the 
partnership  effects ;  and  that  the  defendant  has  received  much 
more  than  his  share,  and  the  plaintiff  much  less ;  a  demurrer 
to  the  bill  for  non-joinder  of  the  other  partners  will  not  be  sus- 
tained.' Bat  the  excuse  for  a  non-joinder  of  partners,  that 
they  are  out  of  the  jurisdiction,  ought  not  to  prevail  where  im- 
portant rights  of  the  absent  partners  are  involved,  and  where 
lite  facts  are  miunly  within  their  knowledge,  or  where  the  cir- 
cumstances occurred  in  the  place  where  such  absent  partners 
are.^ 

§  79-  This  ground  of  exception  is  peculiarly  applicable  to 
suits  in  Equity  in  the  Courts  of  the  United  States,  which  suits 
can  in  general  be  muntained  only  by  and  against  citizens  of 
di£^ent  Slates.  If,  therefore,  the  rule  as  to  parties  were  of 
universal  operation,  many  suits  in  those  Courts  would  be  inca- 
pable of  being  sustained  therein,  because  all  the  proper  or  neces- 
sary parties  might  not  be  citizens  of  different  States ;  so  that 
the  jnrisdiction  of  the  Court  would  be  ousted  by  any  attempt 
to  join  them.*     On  this  account  it  is  a  general  rule  in  the 

1  Cooper,  Eq.  PL9S;  Mitf.  Eq.  F1.  byJeremjr,  SI,  164;  Coaslsd  v.  Cely, 
FrecCli.  83;  Darwent  «.  Walton,  2  Alk.  AtO;  WaUbj  v.  WaUej,  1  Vern. 
487;  kGtIigaa  v.  Milledge,  8  Cnnch,  220. 

>  Toiile  V.  Pierce,  13  Mete.  3i9. 

■  Vow  p.  FUlbrick,  S  SI017,  883. 

*  Wert  V.  B«ndall,  S  Umaon,  B.  iSflj  RomU  ■>.  Ctaiie,  7  Cnmch,  69,  98 ; 
HiUigati  V.  Uilledge,  &  Cnnch,  2tO ;  Simnu  v.  Gnthrie,  S  Cranch,  IS,  3S  ;  El- 
mendorf  v.  Taylor,  10  Wheat,  B.  162;  Mallow  o.  Biode,  13  Wheat.  R.  193; 
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Courts  of  the  United  States  to  dispense,  if  consistently  widi  the 
merits  of  a  case  it  can  possibly  be  done,  with  all  parties,  ov^ 
whom  the  Court  would  not  possess  jurisdiction.'' 

§  80.  It  is  usual  (as  has  been  already  stated)  to  add  in  the 
Bill  the  name  of  the  person  out  of  the  jurisdiction  of  the  Court, 
so  far  as  may  be  necessary  to  connect  bis  case  with  that  of  the 
other  parties.  But  in  such  a  case,  the  Bill  should  not  only 
allege,  that  the  person  is  out  of-the  jurisdiction,  hnt  it  should 
go  on  to  pray  process  against  him,  so  that  he  may  be  made 
amenable  to  the  process  of  the  Court,  if  he  should  come  within 
the  jurisdiction.^  One  reason  for  this  is,  that  the  absent  per* 
son  may  have  an  opportunity  of  appearing  to  th^  suit,  and  tak- 
ing such  a  course  in  it,  as  he  may  deem  to  be  for  his  advan- 
tage.^    And  if,  in  fact,  he  should  become  so  amenable,  pending 

Harding  v.  H&ndjr,  11  Wheat.  B.  lOS ;  Ward  n.  Arredoodo,  1  Faine,  C.  R. 
413,  4U. 

>  \\nA. ;  Anto,  §  78.  Bjr  the  Act  of  Congresa  of  February  38,  lS39,'ch.  S6, 
Nct.  1,  an  important  alteraUon  baa  been  effected.  That  Act  pioTidoi :  "  That 
where,  in  anj  mit  at  law  or  in  equitj,  commenced  in  any  Court  <^  the  United 
Btatea,  there  ab&ll  be  leveral  defendante,  aojr  one  or  more  of  whom  shall  not  be 
inhabitants  of  orfonnd  within  the  ^strict,  where  the  suit  is  brought,  oraliall  not 
voluntarily  appear  thereto,  it  (hall  be  lawful  for  the  Conrt  to  entertain  jurisdic:- 
lion,  and  proceed  to  the  trial  and  adjudication  of  such  luit  between  the  parties, 
who  may  bo  properly  before  it ;  but  the  judgment  or  decree  rendered  therttm, 
■hall  not  conclude  or  prejudice  other  partiei  not  regularly ^Mrved  with  proceaa, 
or  not  Tolnotarily  appearing  to  aniwer ;  and  the  nonjoinder  of  parties,  who  are 
not  BO  iahahitantB,  or  found  within  the  district,  ihall  constitute  no  matter  of 
abatement,  or  other  abjection  to  ttai.  anit,"  Post,  §  ISO,  and  note,  %  291,  §  329, 
5  648. 

a  Mnnoz  o.  De  Taatet,  1  Beavan,  R.  109,  and  note ;  Brookei  r.  Bart,  1  Bea- 
Tan,R-109.  ButieeHaddockti.Tomlinson,  2Sim.&Stu.S19.  TbeS2dKul«of 
the  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term,  1S42,  aa- 
anmes  the  propriety  of  thtr  doctrine. 

3  Mnnoz  0.  De  Taatet,  1  Beavan,  R.  109,  note  ;  Id.  Ill,  the  Beporter's  note. 
Bnt  in  Haddock  c.  Tomlinaon,  2  Sim.  &  Sin.  819,  it  seemi  to  have  been  thought 
by  the  Court,  that  it  was  not  absolutely  necessary  to  pray  process  ^unst  a  pei^ 
son  out  of  the  jurisdiction  of  the  Court,  although  il  might  be  done.  The  objec- 
tion, howerer,  if  well  founded,  should  bo  token  by  demurrer;  and  if  an  abaent 
person  should  afterwards  come  within  the  jurisdiction,  he  might  be  made  aparty 
by  the  plaintiff,  by  a  supplemental  bill  Poet,  g  S3G  ;  UJtf.  Eq.  PL  b}'  Jerent7, 
164,160;  Id.  160, 181. 
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tbe  suit,  he  ought  to  be  broogfat  before  the  Court  either  by 
process  issaing  against  him,  if  process  shall  have  been  prayed 
against  him ;  and  if  cot,  by  amending  tbe  Bill  for  that  par- 
pose,  if  the  state  of  the  proceedings  will  admit  of  such  an 
amendment ;  or  by  a  supplemental  Bill,  if  the  state  of  the  prO' 
ceedings  will  not  so  admit,* 

§  81.  It  is  an  important  qualification  ingrafted  on  this  par- 
ticular exception,  (which  has  been  already  incidentally  alluded 
to,)  diat  persons  who  are  out  of  the  jurisdiction,  and  are  ordi- 
narily proper  and  necessary  parties,  can  be  dispensed  with,  only 
when  their  interests  will  not  be  prejudiced  by  the  decree,  and 
when  they  are  not  indispensable  to  the  just  ascertainment  of  the 
tnerils  of  the  case  before  the  Court.'  The  doctrine  ordinarily 
laid  down  on  this  point  is,  that  where  the  persons  who  are  out 
of  the  jurisdiction,  are  merely  passive  objects  of  tbe  judgment 
of  the  Court,  or  their  rights  are  merely  incidental  to  those  of 
the  parties  before  the  Court,  then,  inasmuch  as  a  complete  de- 
cree may  be  obtained  without  them,  they  may  be  dispensed 
with.'  But  if  such  absent  persons  are  to  be  active  in  the  per- 
formance or  exeraition  of  the  decree ;  *  or  if  they  have  rights 

1  Mitf.  tq.  PI.  hj  Jeremj,  164, 16& ;  I  Smith,  Ch.  Pr.  46  ;  Haddock  v.  Tom- 
GiuoD,  3  Km.  &  Stu.  Sie. 

*  Ante,  §  77 ;  Wut  d.  BandaU,  2  Hason,  190-1S8 ;  Mallow  v.  Hinde,  13 
Wheat  K.  198 ;  RoMdl  c.  Clarke'i  Ez'n,  T  Cnnch,  72. 

S  Mit£  £q.  H.  hj  Jeremy,  SI,  33;  Id.  16i,  165;  Meax  v.  Maltby,  2  Swatut. 
B.  8T8 ;  Malcolm  v.  Scott,  8  Hare,  SS. 

*  Sir  lliomas  Plainer,  (Master  of  the  Bcdls,)  in  Mem  v.  Maltby,  2  Swaiut.  R. 
S78,  went  large)}'  into  the  general  rule  and  the  exceptioni.  In  that  case  a  jdnt 
•tock  company,  anthoriicd  by  act  of  Parliament  to  bring  inits  in  the  name  of 
their  treaanrer,  pnrchated  an  estate,  pending  a  luit  against  the  vendors,  to  com- 
pel tiie  speciBc  perfoniiance  of  an  agreement  to  grant  a  leaae  of  a  part.  On  a 
BQl  by  Oe  rendee  gainst  the  treamrer  and  directors,  the  phuntiBi  were  de- 
clared entitled  to  a  lease,  and  the  treamrer  was  enjoined  not  to  disturb  their 
poBsossion.  Bat  the  Conrt  refused  to  decree  an  execotion  dike  lease  ;  a*  tbe 
i«at  of  Iba  proprietors  were  not  parties,  bmng  very  nnmerons ;  and  tbe  Conrt 
would  not  oompol  them  as  absentees  to  do  any  act.  On  that  occasion  the  learned 
Judge  wid :  "  The  only  novelty  is,  that  the  Bill  requires  an  act  to  be  done  by 
the  absentees.  Not  having  them  before  the  Court,  tbonglt  their  rights  may  be 
bonnd,  there  is  a  difficulty  in  making  them  act    The  [daintiff  requires  ^>c<nal 
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whf^l]''  distinct  from  those  of  the  other  parties ;  or  if  the  decree 
ou^t  to  be  pursued  against  them ;  then  the  Court  cannot 
properly  proceed  to  a  determinatioD  of  the  whole  cause  without 
their  heing  made  parties.^     And,  under  such  ctrcumstances, 


performance  of  the  agreement ;  and  it  wonld  hardly  be  Rafficioot,  mpponag  it 
proper,  for  a  feir  to  exeente  a  lease  on  behalf  of  tbe  resL  In  a  conveyance  of 
the  interest,  all  must  Join.  But  that  difficulty  presents  no  objection  to  binding 
the  rights  of  the  parties  not  before  the  Court.  That  is  authorized  by  every  ona 
of  tbe  cases  referred  to.  If  tbe  Court  cannot  proceed  to  compel  the  defendants 
to  do  the  act  required,  it  mnst  go  as  far  as  it  can." 

iMitf.  Eq.Pl.byJeremy,81,  165;  FeiU.  Browne,  2  Bra  Cb.  0.276  j  Grayn. 
Scbenck,  4  Comst  460;  Attorney- General  v.  Baliol  College,  9  Mod.  B.  409; 
Spnrr  v,  ScoTille,  B  Cush.  fi78  ;  Incbiquin  v.  French,  Ambl.  R.  33 ;  Browne  o. 
Blount,  2  Rubs.  ScMylne,  83;  BoTeray  v.  Grayson,  3  SwanstB.  149, note;  Smith 
V.  Hibernian  Mine  Company,  1  Sch.  &  Lefr.  240 ;  Joy  c.  Wirtz,  1  Wash.  C.  C. 
517;  RussbU  v.  Clarke's  Ei'ors,  T  Cranch,  72.  In  Walley  d.  Walley,  I  Vem. 
K.  4S4,  the  Coarl  went  veiy  &r  in  lustuning  tbe  suit,  and  in  dispensing  wiQi 
parties.  .  The  Bill,  in  that  case,  charged,  that  the  testator  was,  aoKing  other 
things,  possessed  of  a  lease  for  forty  years,  of  which  thirty-five  years  were  unex- 
pired at  his  death ;  that  be  bequeathed  the  residue  of  property,  (which  indnded 
the  lease,)  to  the  plaindS*,  and  made  the  plaintiff's  father  executor  in  trust  for 
the  plaintiff.  It  further  charged,  that  the  executor  surrendered  tbe  lease,  and 
look  a  new  one  in  his  own  name  for  tbe  unexpired  term,  and  mortgaged  it  to 
one  W.,  which  mortgage,  by  intermediate  assignments,  came  to  one  of  the  de- 
fendants, and  he  afterwards  assigned  [be  equity  to  another  of  the  defendants,  to 
be  sold  to  pay  bis  debts ;  and  that  the  executor  then  went  abroad ;  and  the 
object  of  tbo  Bill  was  to  procure  an  assignment  of  tbe  mortg^;e  and  equity  <^ 
redemption,  upon  the  ground,  that  they  belonged  to  the  plaintiff,  and  the  defendr 
ants  had  notice.  The  Court  decreed  the  lease  to  be  assigned  (o  the  pltuntiff, 
and  Ibat  tbe  defendants  should  account  for  the  profits,  and  also  an  account  to  be 
taken  of  the  testator's  estate,  8cc^  &c.,  iritbout  the  execnlor  bmng  made  a  party. 
From  this  statement  it  would  seem  indispensable  that  the  executor  should  have 
been  made  a  party ;  for  tiie  decree  directed,  that  the  sams  should  be  allowed 
him,  which  he  had  paid,  beyond  tbe  other  personal  estate  received  by  lum. 
How  could  an  occountbeproperly  taken  without  him?  It  is  true,  that  it  issud, 
that  tbe  Court  ordered  tbe  suit  to  proceed  against  tbo  defendants  without  pr^n- 
dice  for  not  bringing  tbe  fktber  to  a  hearing.  Bnt  tbe  whole  equity  of  the  case 
depended  upon  the  state  of  tbe  accounts  of  the  executor,  and  whether  the  exec- 
utor had  paid  debts  and  legacies,  to  tbe  full  amount  of  all  the  property  which 
hod  come  to  bis  hands,  and,  at  all  events,  whether  he  hod  paid  to  an  amount 
beyond  tbe  other  personal  estate.  It  is  remarkable  that  in  the  Begtster's  Book 
no  such  order  of  the  Court  appears.  Ibid,  note  (7.)  Tbe  case  of  Heath  n.Pep- 
civol,  1  P.  Will.  S84,  turned  upon  very  different  considerations  as  tbe  question 
of  parties.  See  Roveray,  9  Swanst.  115,  note.  See  West  o.  Sandall,  2  Mamn, 
B.  181, 190-197. 
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their  being  oat  of  the  jurisdiction  constitutes  no  ground  for  pro- 
oeeding  to  any  decree  against  them  or  their  rights  or  interests; 
but  the  suit,  bo  &r  at  least  as  their  rights  and  interests  are  con* 
ceroed,  should  be  stayed ;  for  to  this  extent  it  is  unavoidably 
defective.'  [Thus,  in  a  late  case,  where  a  suit  was  brought  to 
enforce  a  charge  upon  the  produce  of  the  estate  of  an  absent 
party  in  the  hands  of  his  agents  and  consignees,  in  perform- 
ance of  an  agreement  to  which  the  consignees  were  parties,  the 
Court  refused  to  direct  an  account  to  be  taken  of  the  amount 
of  such  produce  received  by  the  consi^ees ;  for,  as  the  absent 
party  would  neither  be  bound  by  the  account  of  what  was  due 
the  plaintiff  in  respect  of  the  charge  on  the  estate,  nor  be  com- 
pelled by  the  decree  for  payment  of  what  was  found  due,  to 
allow  in  the  account  of  his  consignees,  the  payments  to  be 
made  by  them  in  pursuance  of  such  decree,  the  account  of  the 
receipts  of  the  produce  of  the  estate  by  the  consignees  could 
not  be  taken  for  any  final  purpose.^  In  many  instances,  the 
objection  will  be  fatal  to  the  whole  suit.  In  others,  it  will  not 
prevent  the  Court  from  proceeding  to  the  decision  of  other 
questions  between  the  parties  actually  before  it,  even  though 
such  a  decision  may  incidentally  touch  upon,  or  question,  the 
rights  of  the  d)sent  parties.' 

^  83.  A  few  cases  will  serve  to  illustrate  this  doctrine  with 
its  accompanying  qualifications.     Thus,  where  a  suit  is  brought 


ilted. 

3  Sirwon  r.  Daolet,  T  Hare,  847,  where  the  case  of  Browne  c- Blount,  2Russ. 
&  IL  S3,  ii  commented  upon. 

3  Inchiquin  d.  French,  Ambler,  R.  ii;  Attorn ef -General  v.  Baliol  College, 
9  Uod.  R.109{  Fell  n.  Brown,  3 Br.  Ch.  R.2;6;  Browne  i. Blount,  3  Rasi.  ft 
M.  83;  Slallowc.  Hinde,  13  Wheatoa,  R.193;  Malcolm  d.  Scott,  3  Hare,  K.  39. 
In  Attorn ej-General  v.  Baliol  College,  9  Mod.  R.  409,  Ixml  Hardwicke  is 
reported  to  bsTO  swd,  in  aiuwer  to  an  objection,  that  the  UniTeTsity  of  Glaigow 
WBinot  a  party  to  the  original  decree,  and  so  not  bound  by  it;  "  Glasgow  indeed 
ma  no  party,  nor  indeed  were  tbe  plunliffa  obliged  to  nuke  that  UniTenity  a 
parly,  for  it  iaa  corporation,  and  ont  of  the  kingdom  and  reach  of  process  of  this 
Conrt,  which  is  always  an  excuse  for  not  making  them  parties ;  therefore,  tlus 
is  no  objectioa  to  make  this  a  void  decree  aa  to  them."    With  reference  to  the 
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to  recover  a  debt  against  partners,  and  one  is  out  of  the  juris- 
dictioD,  a  decree  may  (as  we  Have  seen)  be  had  ^unst  the 
other.^  The  reason  seems  to  be,  that  in  such  a  case,  as  eadi 
partner  is  liable  for  the  whole  debt,  and  each  in  fact  representa 
the  whole  interests  of  the  partnership,  no  injustice  is  done  by 
making  the  one  before  the  Court  solely  liable,  find  dispensing 
with  the  other  partner  ;  as,  indeed,  might  be  done  at  law  in  a 
similar  case."  But,  if  the  Bill  were  brought  by  one  partner 
against  several  other  copartners,  one  of  whom  was  out  of  the 
jurisdiction,  praying  for  an  account  and  dissolution  of  the  part* 
nerahtp,  there  the  case  might  be  very  different ;  for  the  absent 
partner  would  have  a  distinct  and  independent  interest,  and 
would  seem  to  be  an  indispensable  par^,  since  the  decree 
must  affect  that  interest,  and  indeed  would  pervade  the  entire 
operations  of  the  partnership.'  [So,  where  the  plaintiff  in  a 
judgment  creditor's  bill  seeks  to  reach  the  money  due  on  a 
mortgage  to  the  debtor,  and  which  is  alleged  to  have  been 
fraudulently  assigned  by  him,  the  asagnee  of  the  mortgage 
must  be  a  party  to  the  Bill,  although  he  resides  out  of  the 
jurisdiction.*] 

§  88,  Another  case  may  be  stated,  where  the  objection  was 
held  fatal  to  the  entire  objects  of  the  suit.  A  judgment  cr«d- 
itor  sued  out  an  elegit,  and  filed  a  Bill  for  the  purpose  of 
an  equitable  execution  against  certain  real  estates,  vested  in 
trustees  upon  certain  trusts,  under  which  ,tbe  debtor  was  then 
entitled  to  the  rents  and  profits  during  his  life.     The  trustees 


case  before  the  Conit,  this  nugbt  be  entirely  correct  But  the  longoage  u  ikr 
toobroadandunqualified,  ifit  wMimuit  to  be  nsed  geoenJly;  fortbere  are 
nun]'  cases,  irbera  a  decree  ^unst  a  par^  out  at  the  juriadiction  would  bo 
Toid,  BO  &r  as  it  touched  his  interests.  See  Fell  v.  Brown,  3  Bro.  Cb.  K.  276, 
376;  Browne  v.  Bloant,  I  Russ.  &  U.  S3  ;  Post,  g  B3-S5. 

1  Ante,  S  78. 

>  Darwent  n.  Waitem,  2  Atk.  SIO ;  Couslod  v.  Ce\y,  Free.  Cb.  83. 

3  See  Beaomont  v.  Meredith,  8  Yes.  &  B.  180 ;  Evans  t>.  Stokes,  1  Keen,  B. 
83 ;  Tan  Sandau  o.  Moore,  1  Run.  S.  441 ;  FoUer  o.  Benjanun,  IS  Maine,  255. 

*  Gnj  V.  Schenck,  4  Comst  460. 
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were  defendants  in  the  Bill ;  but  the  debtor  was  abroad,  and 
had  been  so  for  several  years,  and,  tberefore,  could  not  be 
made  a  party  to  the  soit.  The  Court  held  the  ot^ection  fatal, 
notwithstanding  the  impoe«bility  of  the  debtor  being-  mads  a 
party,  because  he  was  the  very  person  whose  interests  were 
sought  to  be  affected  by  the  decree.^  The  sound  reason,  which 
dictated  this  decision,  is  obvious ;  and  any  attempt  to  sustain 
the  jurisdiction  in  such  a  case  would  subvert  the  very  founda- 
tion, on  which  the  rule  in  £quily,  requiring  the  joinder  of  the 
interested  parties,  rests  ;  for  the  decree  would  either  have 
concluded,  without  a  hearing,  the  interests  of  the  only  person 
really  interested  to  contest  it ;  or  have  delivered  over  the  whole 
auMer  to  new  and  independent  litigation. 

§  84.  Upon  the  like  groond,  where  a  second  mortgagee 
brought  a  Bill  against  the  first,  to  redeem  his  mortgage,  with- 
out making  the  heir  of  the  deceased  mortgagor  a  party,  and 
(he  Bill  alleged,  that  he  was  abroad  in  America  ;  it  was  held 
by  the  Court,  that  the  heir  was  an  indispensable  party  ;  for  the 
natural  and  common  decree  in  such  a  case  is,  that  the  second 
mortgagee  shall  redeem  the  first  mortgage,  and  that  the  mort- 
gagor shall  redeem  him,  or  stand  foreclosed.  Under  such 
drcumstances,  the  foredosare  would  conclude  the  interests  of 
the  htar  in  a  suit,  to  which  he  was  no  party.  But  it  was  at 
die  same  time  held,  that,  in  that  case,  the  personal  represent*^ 
tive  of  the  mortgagor  was  not  an  indispens^le  party."' 


>  Browne  v.  Blount,  S  Bqbb.  &  U.  SS. 

*  Fell  V.  Brown,  8  Bro.  Ch.  R.  276-'279;  Palk  v.  Clinton,  1:2  Ves.  58,  59; 
Poet,  j  I8G.  If  the  Bill  in  this  case  had  souglit  only  a  redemption  of  tho  first 
mortgage,  without  ftny  foredosare,  there  does  noC  seem  any  sonnd  reason,  why 
(lie  Court  might  not  have  allowed  the  second  mortgagee  to  mwntain  the  BUI 
without  making  the  heir  a  party,  if  the  second  mortgagee  was  willing  to  take  a 
decree  without  any  account,  which  would  bind  the  heir  of  the  mortgagor.  The 
only  effect  of  the  decree  then  would  be,  to  put  the  second  mortgagee  in  the 
|ilace  of  the  first ;  leaving  the  amount  due  on  the  first  mortgage  open  to  exam- 
inkiion  in  the  mme  way,  as  if  there  had  been  an  assignment  of  the  first  mort- 
pgo  to  the  lecond  mortgt^e. 
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§  85,  Anodier  case,  standing  nptm  analogous  reasoning  is, 
where  the  bail  of  a  judgment  debtor  brought  a  Bill  to  Bta^ 
the  proceedinga  against  them  l^  the  creditor,  and  tdleged 
firaudalent  conduct  on  die  part  of  die  creditor,  and  that  he  had 
eharged  the  debtor  with  sums  never  pud,  and  had  collusivelj 
sold  the  debtor's  property  remitted  for  sale,  and  prayed  an 
account  of  all  the  mercantile  transactions  between  the  creditor 
and  debtor,  and  the  Bill  charged  the  debtor  to  be  out  of  the 
jurisdiction  of  the  Court ;  it  was  held,  that  the  Bill  could  not 
be  sustained  withont  the  pnncipal  being  brought  actually  be- 
fore the  Court ;  for  he  was  an  indispensable  par^  to  the 
account.  And  the  case  was  likened  to  a  suit  brought  by 
sureties,  who  could  not  be  relieved  as  against  the  obligee, 
withont  bringing  the  oUigor  before  the  Court.' 

§  86.  The  same  doctrine  may  be  illustrated  by  putting  the 
case  of  fraud,  where  several  persons,  having  distinct  interestB, 
claim,  under  independent  titles,  the  whole  fund.  In  sudi  a 
ease,  all  the  persons,  who  claim  by  the  different  titles,  ougiit  to 
be  made  parties ;  for  a  Court  of  Equity  will  not,  at  least, 
unless  under  very  special  circumstances,  change  the  hands,  in 
which  tite  funds  are  already  placed,  especially  when  the  title  of 
the  plaintiff  is  equally  open  to  controversy  on  behalf  of  all  the 
olaimants.  And  in  such  a  case,  it  will  ordinarily  constitute  no 
Bofficient  grounds  for  proceeding  in  the  suit,  that  one  or  more 
of  the  claimants  is  out  of  the  jurisdiction.^ 

§  87'  It  has  been  already  stated,  that  in  some  cases  the 
Court  will  proceed  to  a  decree  against  the  parties  before  it, 
even  though  other  proper  parties  may  be  out  of  the  jurisdic- 
tion.' In  sueh  cases,  the  absent  party  cannot  be  compelled  to 
do  any  act.  But  if  die  disposition  of  the  property  in  contro- 
versy is  in  the  power  of  the  other  parties,  the  Court  may  act 


1  BoTeray  v.  Qn-yaou,  3  Smast  R.  I4G,  note. 
>  Rnnell  c  Clarke's  Executors,  7  Cranch,  98. 
■  Ante,  £  78. 
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vpoa  them  and  through  thera  npni  that  jaapertf?  TkuB, 
wber«  the  heir  at  law  of  a  teatator,  who  had  devised  his  real 
estate  on  certain  tnuts,  was  cot  of  the  jurisdiction  td  die 
Court,  and  that  fact  was  charged  in  (he  Bill,  seeking  to 
enforce  the  trusts,  and  proved  at  the  hearing,  the  Cmitt 
directed  an  executkm  of  the  tmats,  upon  foil  proof  of  the 
execution  of  the  will  and  the  sani^  (^  the  testator  ;'  although, 
ordinarily,  upon  such  a  Bill,  the  heir  at  law  is  deemed  a  necea* 
aary  party.'  But  in  sodi  a  case,  it  is  clear,  that  the  heir  at 
law  would  not  be  bound  by  the  decree,  but  he  mi^it  ile  a  BiH 
to  set  a«de  the  decree  as  erroneous,  or  otherwise  assart  hit 
title  at  law.     And  the  evidence  taken  in  the  case  could  not  be 


1  9  Hkdd.  Cb.  Pr.  144  ;  Smith  v.  HIbenuan  Mine  Cotnpuif ,  1  Scb.  k  I<efr. 
US-HO-,  Ante,  I  SI, 

>  HltT.  Eq.  PI.  hj  Jeromr,  171-173 ;  Smith  v.  Hibernian  Mine  Compsn;. 
1  Sch.  &  Lefr.  258-240 ;  Willianu  v.  Whinystea,  S  Bro.  Ch.  R,  399 ;  B*rri»  v. 
b^edew,  S  P.  WUL  91,  84;  French  v.  Baron,  2  Alk.  120;  Tbompwn  «. 
Toptuun,  I  Y.  ft  Jen.  5K  ;  Cooper,  Eq.  PI.  >S. 

3  I.oidBedeKlale(Mitf.  Eq.Fl.  by  Jererojr,  171,172,)  hat  made  the  followiiif 
rematlca  on  this  subject.  They  shoir  a  nice  ^itinction  between  the  case  of 
devMee*  and  beiit.  "  To  a  Bill,"  saya  he,  "  to  carry  into  execntion  the  trnits  of 
a  will  dliponog  o(  real  estate  by  sale  or  charge  of  the  estate,  the  heir  at  law  of 
the  testator  is  deemed  a  necessary  party,  that  the  title  may  be  qnieted  against 
IliB  demand;  for  which  purpose  the  Bill  nsoally  prays,  that  the  will  may  be 
MtabKabed  i^ainst  hhn  by  the  decree  of  the  Conrt  Bat  if  the  testator  has 
nade  a  prior  will  containing  a  different  diqMsitioD  of  the  snme  pn^terty,  and 
which  renuuns  nncancelled,  and  has  not  been  revq^ed  except  by  the  subsequent 
will,  It  bai  not  been  deemed  necessary  to  make  the  persons  claiming  under  the 
prior  win,  parUei ;  though  if  the  subsequent  will  be  not  valid,  thoso  persoosmay 
distnrb  the  title  under  it,  as  well  as  the  heir  ot  tite  testator.  IC  howcTer,  tJM 
prior  wilJ  is  insisted  upon  as  an  effective  instrument,  notwithstanding  the  aub- 
seqaent  will,  the  persons  claiming  under  it  may  be  broogbt  before  the  Court  to 
quiet  the  title,  and  ptntect  those  who  may  act  under  the  orders  of  the  Court  in 
execnting  the  latter  instrument"  Be  adds :  "  If  no  heir  at  law  can  be  found, 
the  King's  Attorney-General  is  usually  made  a  par^  to  a  Bill  for  canying  the 
trusts  of  a  devise  cf  real  estate  into  execation,  seppoeing  the  eacheat  to  be  to 
the  Crawn,  if  the  will  set  up  by  the  Bill  should  be  subject  to  impeachment. 
But  if  any  person  should  daim  the  escheat  against  the  Crown,  that  person  may 
be  a  neceaaary  party."  But  see  Orders  in  Chancery  of  1841,  Order  SO,  SI ;  1 
Craig  ft  Phill.  377;  and  the  49lh  and  &Oth  Bules  of  the  Supreme  Court  of  th* 
United  Sutes,  January  Term,  1842 ;  Ante,  §  61 ;  Poet,  $  ISO,  163. 
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read  ^unat  him,  if  he  ahonld  afterwards  dispute  the  wiD.' 
So  that  the  Court  could  not,  on  such  a  Bill,  establish  the  will 
^siuat  him,  or  in  any  manner  insure  die  title  under  its  decree 
against  his  claim.'  In  this  case,  it  is  obvious,  that  the  Gonrt 
was  placed  in  a  predicament,  in  which  one  of  two  alternatives 
must  be  adopted;  either  wholly  to  dismiss  the  Bill,  which 
would  necessarily  delay,  to  an  indefinite  period,  the  settlement 
of  the  trusts  of  the  estate  ;  or  to  act  upon  the  parties  to  the 
trust  bef<H-e  the  Court,  and  leave  the  ultimate  validity  of  the 
title  open  to  contest  by  the  heir.  As  the  latter  course  would 
be  without  prejudice  to  the  heir,  and  the  former  was  s^s&o 
tory  to  those  interested  in  the  objects  of  the  Bill,  the  Court 
might,  upon  its  own  principles,  proceed  to  execute  the  truste.' 

§  88.  The  SEime  course,  for  the  same  reason,  was  adopted 
by  the  Court  on  a  Bill  brought  by  a  residuary  legatee  for  the 
sale  of  a  real  estate,  pursuant  to  a  will,  for  the  payment  of 
debts,  the  legatee  being  entitled  to  the  surplus,  and  the  heir  at 
law  being  out  of  die  jurisdiction,  or  rather  no  heir  at  law  being 
known  or  found.  The  sale  was  ordered ;  but  the  Court  re- 
fused to  make  any  decree  establishing  the  will.* 

§  89.  The  same  doctrine  may  be  illustrated  by  tiie  case  of  a 
'Bill  brought  by  one  of  several  residuary  legatees,  or  by  one  of 
several  of  the  next  of  kin,  for  a  final  settlement  and  distribution 
of  the  estate  of  a  deceased  testator  or  intestate.  In  general,  in 
such  a  case  all  the  otiier  residuary  legatees  or  distributees 
ought  to  be  made  parties,  so  that  the  rights  and  claims  of  all 
may  be  conveniently  established  at  the  same  time  and  in  the 
same  suit."     But  if  any  such  residuary  legatees  or  distributees 


■  Cooper,  Eq.  FL  38 ;  MitT.  Eq.  PI.  fay  Jeraiu}-,  172,  17S. 

a  Mitf.  Eq.  PI.  by  Jeremy,  172, 173  ;  Smitb  tr.  Hibernian  Mine  Co.  1  Soh.  ft 
Lefr.  210,  241  ;  Thompaon  r.  Toptam,  1  Y.  &  Jerr.  fiSS. 

a  See  Cockbnm  v.  Thompson,  16  Ves.  SSa,  329;  Ante,  §  81. 
'   •  French  n.  Baron,  2  Atk.  ISO.     See  Attorney-Gen enil  v.  Baliol  College, 
BMod.  B.«9;  Cooper,  Eq.  PL  88;  Gilb.  For.  Rom.  157,  168. 

*  DniutaU  v.  Babett,  Bep.  Temp.  Finch,  243  ;  Atwood  t>.  Hawkins,  1  Bep. 
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are  ont  t^  the  jnrisdiedoa  of  die  Court,  and  cuioot  convemently 
be  made  partaea,  either  as  plainti£&  or  as  def^idaata,  the  Court 


Tttnqh  Finch,  III ;  Ptnooa  v.  Nerille,  8  Bro.  Cli.  B.  865 ;  SherriU  *.  Bireh. 
BBro.Ch.R.229;  Westn.EauUl.SUaaoD,  R.  191, 19S;  Cockbnrotr.Thomp- 
■OD,  16  Te*.  321,  328 ;  Gilb.  For.  Rom.  158  ;  Haycock  e.  Haycock,  2  Ch.  Cm. 
IS4;  Cooper,  Eq.  Tl.  39,  40;  Davoue  v.  Fanning,  4  John.  Ch.  R.  199;  Browa 
v.  Ricketti,  3  John.  Ch.  B.  fi»;  Fritohsrd  o.  Hidu,  1  Psigs,  B.  273.  Bat  vm 
Boms.  Crai7,lJVHge,  R.  419,  note;  and  HalleU  u.  Hallett,  SFaige,  R.  30,31  j 
Uitf.  £q.  PL  by  Jeremy,  168,  note  (o) ;  Cooper,  Eq.  Fl.  39, 40 ;  Gilb.  For.  Rom. 
laS;  Hawkins  v.  Hawkins,  1  Hare,  B.  543,  546  ;  Weatherby  v.  St  Giorgio, 
S  Htm,  B.  624,  626 ;  Harrey  n.  Harvey,  4  BeaTiui,  B.  SIS,  220,321;  Post, 
i  20T,  207  a ;  Miller  v.  Hnddlastone,  18  Simons,  467.  This  seems  the  general 
rule  as  to  readoary  legatees.  But  a  qaeslioa  has  been  made,  whether,  in  such 
a  case,  t(  is  iodiipensablo  to  make  all  the  residnary  legatees,  when  known,  tech- 
nical parties  by  name,  or  whether  it  is  sufficient  for  a  residuary  legatee  to  sua 
oa  behalTof  himself  and  aU  other  rendnaiy  legat«es,  in  which  case  they  are,  in 
a  seitfe,  deemed  parties.  (Leigh  n.  Thomas,  2  Ves.  312.)  In  Brown  v.  Kck- 
etts,  3  John.  Ch.  R.  555,  Mr.  Chancellor  Kent  seems  to  hare  thought,  that  all 
the  renduary  legatees  sfaonld  be  technically  parties  by  name ;  and  he  relied  oa 
Parsons  v.  Neiillc,  3  Bro.  Ch.  R.  365,  and  Cockbum  v.  Thompson,  16  Ves.  32T, 
32S.  He  held  the  same  doctrine  in  Davoue  o.  Fanning,  4  John.  Ch.  R.  199. 
The  case  in  8  Bro.Ch.R.  365,  was  the  case  of  residuary  devisees,  not  of  residuary 
legatee*.  Bnt  in  16  yes.328,  whereLord  Eldon  refers  to  Lord  Thnrlow'sopin- 
km,  he  conriders  it  applicable  to  residuary  legatees ;  but  etill  admitting  of  excep- 
tions, where  it  is  not  necessary  or  cooTenient  to  bring  all  before  the  Court ;  as, 
fi>r  example,  where  a  detinue  isleft  to  the  individual  members  of  a  society,  which 
ia  very  nnmerons.  See  Cooper,  Eq.  PI.  SB,  40.  In  Kettle  v.  Crary,  1  Paige, 
B.  417,  419,  4S0,  note,  Mr.  Chancellor  Jones  held,  that  inallcaseia  residuary 
legatee  nught  sue  in  behalf  of  himself  and  all  others,  without  making  them  tech- 
mcally  parties.  Referring  to  the  case  in  IB  Yes.  828,  be  said:  "  I  deduce  from 
Aat  and  other  cases  the  principle,  that  in  the  case  of  the  residuary  legatees,  in 
common  with  aU  the  other  cases,  where  it  is  impracticable  to  make  parties,  or 
when  the  inconvenience  and  expense  would  greatly  overbalance  the  otili^  of  the 
proceeding,  and  all  the  rights  and  interests  of  the  whole  class  of  persons,  to  ba 
affected  by  the  decree,  may  be  protected  and  preserved  by  their  snbseqnent  ac- 
ceenon  to  the  suit  or  the  reference  before  the  Master,  this  Court  will  dispense 
with  them  as  parties  on  the  record,  and  give  the  opportunity  of  introducing  tliem 
into  the  niit  by  iubeequent  proceedings  before  the  Master."  See  Roes  v.  Ciary, 
1  Paige,  R.  412,  where  Mr.  Chancellor  Walworth  seems  to  have  approved  the' 
HUne  doctrine;  and  Haltett  o.  Hallett,  2  Paige,  R.  19,  20,  where  he  direcUy 
affiitned  it. '  See  also  West  0.  Randall,  2  Mason,  K.  19&-19S.  It  is  a  general 
rule,  that  a  pecuniary  legatee  is  not  a  necesnry  or  proper  par^  to  a  Bill  for  an 
aceonnt  of  the  personal  estate.  But  a  salt  against  him,  and  the  executor,  by  tbo 
rendoary  legatee,  has  been  albwed  nnder  certain  circaroilaacea.  The  Muqnii 
«f  Hert&rd  v.  The  Count  Zichi,  9  Bevan,  11. 
8» 
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will  dispense  with  them,  and  proceed  to  decree  the  shares  of 
the  parties  before  it.'  Such  a  decree  ia  of  coarse  not  conclo* 
nve  upon  the  absentees,  or  rather  persona  not  made  parties. 
But  the  general  rule  is  dispensed  with,  beeanse  otherwise  per- 
sons having  clear  rights  would  without  their  own  default  be 
precluded  from  asaerting  them,  even  when  the  rights  of  others 
would  not  necessarily  be  prejudiced  thereby.' 

§  90.  Upon  a  similar  ground,  one  of  several  of  the  next  of 
kin  of  the  intestate,  entitled  to  distribution,  may  sue  for  his  dis- 


>  Harvey  v.  Harvey,  4  Beavan,  R.  215,  220,  22!  ;  Post,  $  207,  207  a. 

a  W«tt  V.  BaudaU,  S  Mamd,  K  181, 19IK1W ;  Cockbnrn  v.  Thompain,  16 
Tea.  321,  328 ;  Brgirn  v.  RlcketU,  3  John.  CIl  R.  biS,  5S6  ;  Bradwin  v.  Harpar, 
Ambl.  K.  375 ;  2  Madd.  Ch.  Pr.  146.  Mr.  Cooper,  in  his  Equity  Pleadinga, 
after  Blating  Ibat  all  the  residuary  legateaa  ought  to  be  partie*,  and  Teferring  to 
•  Bro.  Ch.  B.  229,  and  3GS,  in  lupport  of  the  propotition,  haa  added :  "  But  ooa 
of  the  next  of  kin  of  an  intestate,  may  sue  for  his  distributive  share,  and  the 
Master  will  be  directed  by  the  decree  to  inquire  and  state  to  the  Court,  who  are 
all  the  next  of  kin  of  the  intestate,  and  they  may  come  in  under  the  decree. 
But  if  tiie  plain tifiT  knows  and  states  in  his  Bill,  who  are  the  other  next  of  kin, 
it  seems  that  he  must  make  them  parties  to  the  suit."  Lord  Chief  Baron  Gilbert 
(For.  Rom.  158)  says,  that  where  several  persons  are  entitled  as  next  of  kin 
under  the  statute  of  distributions,  and  one  only  of  them  is  brought  on  to  a  hear- 
ing, the  Court  will  not  proceed  to  a  decree,  lliis  apparent  contrwietf  may  be 
explained  by  the  suggestion,  that  in  the  case  sapposed  by  Mr.  Cooper,  the  Bill 
alleges,  that  the  other  distributees  are  unknown  ;  and  in  that  supposed  by  Lord 
Chief  Baron  Gilbert,  that  the  other  distributees  are  known,  and  the  Bill  haa  no 
averment  to  the  contrary.  Probably,  if  the  distributees  are  ver^  numerous, 
even  if  known,  a  Bill  might  be  muntained  by  one  or  more  on  behalf  of  all,  at 
was  done  Id  the  case  of  appointees  under  a  will  in  Mauning  c.  Tbesiger,  1  Sim. 
&  Stu.  106.  In  Waite  v.  Temple,  1  Sim.  &  Stu.  819,  the  Bill  was  brought  for 
file  administration  of  n  testator's  estate,  who  had  given  one  SiUi  share  of  the  ret- 
idae  of  hit  estate  to  one  T.  P.  or  his  heirs,  execntor^  and  administnttors.  T.  P. 
died  in  the  testator's  lifetime.  The  executors  of  T.  P.  were  made  parties,  but 
not  his  next  of  kin.  The  Vice-Chancellor  said,  (hat  the  next  of  kin  onght  to  be 
made  parties,  upon  a  claim  as  ptnima  detigncUcc,  and  the  Master  sUmld  inquire, 
.who  wero  the  next  of  kin,  and  with  liberty  to  file  a  supplemental  Bill.  Ha 
added,  that  if  one  of  the  next  of  kin  had  in  that  character  been  made  a  party  to 
the  suit,  and  the  claim  of  the  nest  of  kin  had  been  raised  upon  the  record,  then 
any  olber  persona  found  by  the  Master  to  be  next  of  kin  might  hare  been  heard 
by  counsel,  though  not  parties.  But  where  no  one  of  the  next  of  kin  is  in  that 
character  a  party,  nor  the  claim  raised  npon  the  record,  there  must  be  a  supple- 
mental Bill. 
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tribntive  share  without  making  the  other  distributees  partiea,  if 
the  latter  are  unknown,  or  cannot  be  founti,  and  that  fact  ia 
charged  in  the  Bill.*  In  such  a  case  the  Bill  may  properly  b« 
filed  on  behalf  of  the  plaintiff,  and  alM  of  all  the  other  pOTSons, 
who  may  be  entitled  as  distributees.  But  if  the  Bill  should  b« 
differently  framed,  and  yet  sustained,  the  Master,  to  whom  the 
cause  is  referred,  will  be  directed  to  inquire  and  state  to  the 
Court,  who  are  all  the  next  of  kin  of  the  intestate,  entitled  as 
distributees,  and  they  may  come  in  under  the  decree,  and  take 
the  benefit  thereof.* 

§  91.  Another  exception,  flowing  from  the  same  general 
principle  of  the  impracticability  of  making  parties,  is,  where 
a  perscHial  representative  of  a  deceased  person  is  a  necessary 
par^;  but  it  is  charged  in  the  Bill,  that  no  such  representa'* 
tire  is  in  existence;  as,  for  example,  if  it  is  charged'  in  the 
Bill,  that  the  representation  is  in  litigation  in  the  Ecclesiastical 
Court,  or  some  other  appropriate  tribunal.'  In  such  a  case, 
tile  Court  will  retain  the  Bill,  notwithstanding  the  want  of 
parties,  and  will  proceed  to  a  decree,  if  it  can  be  done  without 
prejudice;  and  if  not,  then  it  will  postpone  the  cause,  until  the 
proper  parties  can  be  made.'     Thas,  for  example,  a  Bill  may 

1  Cooper,  Eq.  PI.  39,  40.    SeeFeoo  n.  Craig,  3  Yonnge  &  Coll.  222,  S83. 

>  Cooper,  Eq.  Fl.  SO,  40;  Wett  v.  lUndall,  3  Muon,  B.  193-194;  UitT.  Eq. 
PI  br  Jeremy,  167-16S  ;  2  Hadd.  Ch.  Fr.  14S ;  Bennett  v.  Hooeywood,  AuU. 
R.  710 ;  MonCKgue  ti.  Nucella,  I  Run.  R.  166,  173  ;  Waite  v.  Temple,  1  Sim. 
8c  StQ.  S19;  Hallett  v.  Hallett,  2  Psige,  R.  15.  la  BradwiD  v.  H&rper,  Ambler, 
B.  374,  SIS,  where  the  plaintiff  sued  ai  Teaidau7  legatee  of  one  moie^  of  one 
nxlb  of  tlie  penonal  estate  of  tha  teatatrix,  and  there  wai  ■  mutake  in  Um  dft- 
tcription  of  tbe  legatees,  and  one  only  of  the  nest  of  kin  wai  a  party  on  the 
record  aa  execntor,  the  Mut«r  of  the  Rolls  at  first  doubted,  whether  he  could 
act  ibr  tbe  want  of  other  parties,  who  were  the  next  of  kin.  Bnt  it  ai^>ewing, 
that  tbe  next  of  kin  were  numerau  and  liTiog  in  distant  places,  and  the  matter 
in  dispnte  being  very  small,  and  the  plaintiff  a  pauper,  he  finally  decreed  tbe 
Booey  to  be  paid.    See  Waite  o.  Temple,  1  Km.  &  Stu.  319. 

3  Uitf.  Eq.  Fl.  by  Jeremy,  180 ;  Cooper,  Eq.  Fl.  SS.  See  Atkinson  v.  Hen- 
ibaw,  3  Yes.  &  B.  8S ;  Jones  v.  Frott,  8  Hadd.  B.  1.  See  Ckland  o.  Cleland, 
Free.  Ch.  64. 

4  See  Unn^threyt  v.  Hnmphreys,  S  F.  WUL  349-8&1 ;  Hit£  Eq.  PI.  bf  Jer> 
emy,  17S. 
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be  broe^ht  for  a  discovery  of  real  assets  a^ahut  an  beir,  hi 
order  to  preserve  a  debt,  without  making  the  personal  repre- 
sentative of  the  deceased  a  party,  if  it  is  soggested  in  ibe  B^, 
that  the  representation  is  in  litigation  in  the  Ecclesiaatical 
Coort.^ 

§  9®.  So,  if  the  persons,  who  are  proper  parties,  are  unknown 
to  the  plaintiff,  and  the  fact  is  so  charged  in  the  Bill,  and  the 
Bill  seeks  a  discovery  of  those  parties,  for  the  purpose  <4 
bringing  them  before  the  Court,  the  objection  of  want  of  par> 
ties  will  not  be  allowed  to  prevail,  for  die  reason  already 
assigned,  and  for  the  additional  reBS(Hi,  that  it  is  one  of  the 
very  objects  oi  the  Bill,  to  obtain  the  information,  which  wSl 
enable  the  plaintiff  to  cure  the  defect;  and  in  no  other  way 
can  it  be  cured.' 

4  93.  There  is  an  illustration  <mF  the  rule,  and  also  of  the 
exception  to  it,  which  may  be  mentioned  in  this  place,  as  hav- 
ing a  peculiar  point  and  applicability.  In  general,  where  a 
Bill  is  brought  for  equitable  relief  upon  a  rent  charge,  charge- 
able upon  divers  estates,  the  rule  is,  that  the  owners  or  terre- 
tenants  of  all  the  estate,  which  are  liable  to  the  rent  cbaige, 
shall  be  made  parties;  not  only,  that  all  the  persons  in  interest 
may  be  represented,  and  may,  if  tiiey  please,  contest  the  title; 
but  also,  that  they  may  contribute  among  themselves  in  the 
proper  proportions,  if  the  rent  charge  is  established,  and  ccMn- 
plete  justice  be  done  between  them,'     But  tiiere  are  certain 


1  Hitf.  Eq.  PI.  hy  Jeremy,  180 ;  Cooper,  Eq.  PI.  SS ;  Plnnket  v.  Pensoo,  t 
Atk.  SI ;  D' Aranda  v.  WtiiUiDgham,  BIobbI.  B.  U  ;  Camj  v.  Hotej,  1 1  Geo.  esf. 

■  Uitf.  Eq.P1.  byJeremj,  180;  Bowjertr,  Cored,  1  Vent.  96;  Heath  e.  Per- 
eeral,  1  P.  Will.  6BS-684 ;  Hr.  Baran  Aldenon,  it)  Fean  v.  Craig,  8  Yoange  Jc 
CoU.  916,  324,  «ud,  that  where  the  Bill  alleged,  that  the  other  proper  partial 
were  ODknown,  n  that  there  wai  an  impombilitj  in  bringing  them  before  ths 
Court,  it  would  be  a  groM  absurdity  to  require  them  to  be  made  partiea,  or  to 
allow  an  objection  for  want  of  them, 

3  Attomej-GeQenI  e.  Wyburgh,  1  P.  mil.  fi99;  Attoraaj-Gonenl  t>.  BbtiSfy, 
1  8alk.ia3;  AttomeyGeaeral  v.  Jackion,  11  Yea.  867;  Adair  o.Naw  Biver 
Co.  11  Yea.  U4. 
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well-known  exceptiona  to  this  rule.  Thus,  for  example,  if,  in 
a  Bill  brooght  agunst  the  owners  or  terre-tenants  of  one  of 
the  estates  charged,  it  should  i^pear  upon  the  pleadings,  that 
the  other  owners  or  terre-tenants  fu'e  unknown ;  or  that  it  is 
uncertain,  what  the  other  estates,  which  are  chargeable,  are ; 
or  whetlier  the  title  or  charge  against  tliem  is  not  lost,  or 
beeome  incapaUe  of  being  distinguished  by  lapse  of  time  (v 
otherwise;  the  Court  would  dispense  with  the  other  parties; 
md,  aX  least  in  the  case  of  a  charity,  proceed  to  decree  between 
the  parties  before  the  Court.^ 

§  ^.  Another  exception  to  the  general  rule,  as  to  parties, 
ia,  where  they  are  exceedingly  numerous,  and  it  would  foe 
impracticable  to  join  them  without  almost  interminable  delays, 
and  other  inconveniences,  which  would  obstruct,  and  probably 
defeat  the  purposes  of  justice.'  In  such  cases,  the  Court  will 
not  insist  upon  their  being  made  parties ;  but  will  dispense 
with  ^m,  and  proceed  to  a  decree,  if  it  can  be  done  witbont 
injaiy  to  the  persons  not  actually  before  the  Court.     This  last 


1  AHorDe7-Ct«Deral  v.  Wjburgh,  1  P.  Will.  999 ;  Attorncy-Oenenl  v.  Sbelly, 
1  Salk.  1S3 ;  Attorney-Generftl  o.  Jsckmn,  tl  Vet.  8GT ;  AtUir  v.  New  Rirar 
Co.  11  Ves.  444  ;  Anon.  Gary,  R.  33.  Altbough  the  reasoning -woald  seem  to 
JBStiry  the  laying  down  of  Ihe  proposirion  in  all  cases  of  rent  charge,  where  the 
exception  exists,  1  have  not  ventured  to  state  it  as  applicable,  except  to  eaaes  of 
charity,  for  it  is  in  tboH  cfwea,  (hat  (be  exception  baa  been  allowed  and  acted 
on.  But  even  in  cases  of  charities,  the  Court  will  take  care  of  the  righb  and 
interests  of  [he  terre-tenants  before  the  court,  aa  welt  at  of  other  terre-tenants 
not  made  parties,  by  directing  inquiries  before  the  Master,  whether  there  are 
any  such,  and  how  ikr  they  are  chargeable.  See  ou  this  subject  the  elaborate 
jadjnnent  of  Lord  EldoD,  in  Attorney-General  v.  Jackson,  11  Vea.  866-978; 
and  Benson  v.  Baldwin,  I  Atk.  59S. 

■  Mitf.  Eq.  PI.  by  Jeremy,  165-161;  Cooper,  Eq.  PL  89-11;  Carey  r. 
Hoxey,  11  Georgia,  661;  West  v.  Bandall,  2  Mason,  R.  182-196;  Adair  t>. 
Kew  River  Co.  11  Ves.  439;  Cockbum  c.  ThompMO,  1«  Yes.  821 ;  Weodell  v. 
Yan  Rensselaer,  1  John.  Oh.  B.  349 ;  1  Mont.  £q.  PI.  ST-6S ;  Taylor  v.  Sal- 
mon, 4  Mylae  b  Craig,  B.  134;  Male  v.  Malacby,  1  Myloe  &  Craig,  B.  fiS9.  In 
tbe  Reporter's  note  (a)  to  Fenn  b.  Craig,  3  Younge  &  ColL  S24,  thera  ia  a  cot- 
lection  of  some  of  the  leading  authorities  on  this  sutgect.  Hawkins  t>.  Uawldns, 
1  Hare,  B.  643,  646  ;  Weatherby  v.  SL  Giorgio,  2  Hare,  B.  634,  636 ;  Hamy  o. 
Banrey,  4  Beavan,  B.  219,  330,  331 ;  Ante,  §  89 ;  Post,  {  188,  IW,  SOT,  307,  a. 
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is  an  important  qualification  of  the  exception ;  fat  there  are 
sdll  some  cases,  (as  we  have  seen,  and  shall  hereafiter  see,^)  in 
which  it  has  been  supposed,  that  Courts  of  Equity  will  not 
proceed  to  a  decree  without  ail  the  persons  in  interest  htmg 
made  actual  parties,  where  the  decree  must  direcdy  and  essen- 
tially  affect  their  interests.'  We  say,  where  the  decree  moat 
directly  affect  their  interests ;  for  in  every  case,  in  whidh  a 
decree  is  made,  where  the  parties  being  numerous,  are  on  that 
account  dispensed  with,  and  all  of  them  are  not  before  the 
Court,  their  interests  may  be  incidentally  and  indirectly  afiected; 
as,  for  example,  if  in  a  Bill  of  this  sort  an  account  is  taken, 
and  there  is  a  decree,  giving  a  certain  portion  of  a  fund  to  the 
parties  before  the  Court,  the  parties  not  brfore  the  Court  wiD 
be  bound  by  that  account  and  decree,  and  the  Court  will  pro- 
tect the  defendant  acting  under  the  decree,  and  obeying  it, 
from  fiitnre  litigation  on  the  points  so  decided  ;  for  otherwise, 
the  defendant  would  really  be  deprived  of  all  protection.'  But 
the  doctrine  above  stated  as  to  the  necessity  of  all  peraotu 
being  made  actual  parties,  must  now  be  received  with  many 
qualifications,  if  it  be  maintunable  at  all  in  its  general  sigmfi* 
cation,  as  will  appear  more  fully  in  our  subseqoent  remarks.* 

§  95.  Thus,  we  see,  that  by  the  general  rule  the  parties, 
although  numerous,  are  still  ordinarily  required  to  be  brought 
before'the  Court ;  that  there  is  an  exception  allowed,  founded 
on  the  mere  fact  of  numerousness,  when  it  may  amount  to  a 
great  practicd  inconvenience  or  positive  obstruction  of  justice ; 
and  again,  that  qualifications  are  introduced,  which  limit  the 
effect  of  the  exception  to  cases  within  the  general  mischiefs, 

1  Ante,  §  81,  83;  Poat,  g  ISO,  183,  18S,  18S,  a. 

8  Aote.g  81,82;  Poat,;  ISO;  ETani  v.  Stoket,  1  Keen,  R.3S;  BewimoDte. 
Meredith,  9  Tes.  ft  B.  180  ;  Tko  Saadan  t>.  Moore,  1  Ran.  S.  HI ;  Leigh  r. 
Tbomu,  !  Vea.  Sli;  Westv.  R&ndall,  S  lb«m,  R.  19S-1BS. 

a  Mitf.  Eq.  PI.  by  Jeremy,  16T-1T1;  Fairell  v.  Smith,  2  Ball.  8t  BmB.  3ST, 
841.  84! ;  Kenyon  v.  Wortiungtoo,  S  Dick.  R  668 ;  Hallett  e.  Hallett,  S  Pftige. 
E.  18-TO. 

4  Poet,  §  lOT-115,  180,  ISS,  18B,  186,  a. 
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wUch  it  was  intakled  to  remedy.  In  all  cases  goTeraed  by 
die  eztxption,  it  seems  proper  to  allege  in  the  Bill,  Doless  it  is 
odierwiBe  apparent  upon  its  face,  that  the  parties  are  too 
unmerous  to  make  it  practicable,  even  if  known,  to  prosecute 
die  suit,  if  all  are  made  parties.' 

§  96.  In  truth,  the  same  gmeral  prindple  pervades  the 
whole  course  of  Equity  proceedings,  in  all  these  apparently 
irrecondlable  or  anomalous  cases.  It  has  been  well  observed, 
diat  the  general  rule,  being  established  for  the  convenient  ad- 
ministration  of  justice,  ought  not  to  be  adhered  to  in  cases,  in 
which,  ccmsisteatly  with  practical  convenience,  it  is  incapable 
of  application  ;  for  then  it  would  destroy  the  very  purpose  for 
which  it  was  established.'  The  exceptions,  therefore,  turn 
ap<m  the  same  prindple,  upon  whidi  the  rule  is  founded. 
Th^  are  resolvable  into  this,  either  that  the  Court  must 
wholly  deny  the  pluntiff  the  equitable  relief,  to  which  he  is 
entitled,  or  that  the  relief  must  be  granted  without  making 
otfier  persons  parties.  The  latter  la  deemed  the  least  evil,  when- 
flfver  the  Court  can  proceed  to  do  justice  between  the  parties 
iMbre  it,  without  disturbing  the  rights  or  injuring  the  interests 
of  the  absent  parties,  who  are  equally  entitled  to  its  protection.' 
And  even  in  the  cases  in  which  tiie  Court  will  thus  administer 


I  Weld  V.  Bonbam,  t  Sim.  k  Stn.  91.  See  Wallirotth  v.  Holt,  i  Ujine  & 
Craig,  eiS,  ess-flSS;  Harre^  v.  Harrej,  *  BeaTan,  K  315,  320,  3il ;  Gordon 
V.  F7B1,  S  Hare,  R.  323 ;  Ante,  §  S4 ;  Poat,  S  182,  a,  192,  5,  149,  207,  20T,  a, 

no. 

'  Cockbnni  v.  ThcHupwD,  16  Tea.  326 ;  Adair  v.  New  River  Co.  11  Yef.  444 ; 
Good  ■>.  Blewit,  IS  Vei.  397  ;  Wendell  r.  Tan  Renatelur,  1  John.  Ch.  R.  349, 
SSO  ;  Wert  V.  Bandall,  2  Maaoo,  R.  198, 194 ;  Dnnuner  v.  Wood,  S  Mason,  R. 
317,  SIS  ;  Taylor  v.  Salmon,  4  Mylne  &  Craig,  141 ;  Mala  f.  Ualachy,  1  Uylne 
&  Craig,  5fi9;  Bichaidson  e.  Hasting*,  7  Beavaii,  R.  32fi;  Poit,§igs,  a,  223. 

'  WeM  t>.  RandaU,  2  Muon,  R,  196  ;  Cockbnni  v.  Thompwn,  16  Te».  32$- 
880.  In  Cockbum  v.  Tbompeon,  16  Vei.  329,  Lord  Eldon,  refening  to  tba 
general  role,  and  tUi  clau  of  exception*  to  it,  aaid : — "  The  principle  (of  the 
general  role)  being  founded  in  conTeuience,  a  departare  from  it  haa  been  said 
to  be  justifiable  when  nevesaary.    And  in  all  these  caMs  the  Court  has  not 
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relief,  so  solicitous  is  it  to  attain  the  parposes  of  sabstantial 
joatice,  that  it  will  generally  require  die  Bill  to  be  filed,  not 
only  in  behalf  of  the  plaintiff,  but  also  in  behalf  of  all  other 
persons  interested,  who  are  not  directly  made  parties,  (although 
in  a  sense  they  are  thus  made  so,)  so  that  they  may  come  in 
under  the  decree,  and  take  the  benefit  of  it,  or  show  it  to  be 
erroneous,  or  entitle  themselves  to  a  rehearing.-'     The  Court 

hesitated  to  depart  from  it  with  the  view  by  original  and  subBequent  arrange- 
ment, to  do  all  that  caa  be  done  for  the  purposes  of  justice,  rather  than  hold, 
that  no  justice  ahall  subaiat  among  persons,  who  may  have  entered  into  these 
contracla."  In  Wood  r.  Dummer,  S  Moion,  R.  S17,  the  genend  mle,  and  Iha 
tixceptioDa  to  it,  vere  HDmmed  up  in  the  folloiring  langooge :— "  The  genenl 
rule  is,  that  all  persons  materially  interested,  either  as  plaintiffs  or  defendants, 
aro  to  be  made  parties.  There  are  exceptions,  just  as  old  and  as  well  founded 
u  the  rule  itself.  Where  the  parties  are  beyond  the  jurisdiction,  or  ara  M 
numerous  that  it  is  impossible  to  join  them  at  all,  a  Court  of  Chancery  niU 
make  such  a  decree,  as  it  can,  without  them.  Its  object  is  to  administer  justice ; 
and  it  nil!  not  suffer  a  rule,  founded  in  its  own  sense  of  propriety  and  con- 
venience, to  become  the  instrument  of  a  denial  of  justke  to  parties  before  Ihft 
Court,  who  are  cntided  to  relief.  What  ia  practicable  to  bring  all  interests  be- 
fore it,  will  be  done.  What  is  impossible  or  impracticable,  it  has  not  the  rash- 
ness to  attempt ;  but  It  contents  itself  with  disposing  of  the  equities  before  it, 
Iwving,  as  far  as  it  may,  the  rights  of  other  persons  nnpr^odiced."  Aitte,§  Si; 
Post,  %  133,  a,  tas,  b,  149,  150,  207,  216. 

1  West  V.  Randall,  2  Mason,  R.  193 ;  Adair  v.  New  River  Company,  11  Vea. 
4*1 ;  Cockborn  v-  Thompson,  16  Ves.  326-328  ;  Good  v,  Blewit,  19  Vcs.  5S« ; 
Ante,  5  94 ;  Post,  §  144,  150,  aOT-216.  ITie  c«o  of  Good  r.  Blewit,  13  Ves. 
397  ;  S.  C.  19  Ves.  336,  shows  with  what  solicilnde  the  Court  will  watch  OTer 
and  protect  the  interests  of  the  absent  persons,  not  parties,  in  all  cases  of  this 
sort.  See  also  Angell  n.  Uaddon,  I  Madd.  K.  fi29.  Lord  Bedesdale,  with  refer- 
ence  to  this  subject,  used  the  following  language  (Hilf.  £q.  PL  by  Jeremy, 
176)  : — "In  some  cases,  when  it  has  happened  at  the  hearing  of  a  cause,  that 
the  peiBonai  representative  of  a  deceased  person,  not  a  party  to  the  suit,  ought 
to  be  privy  to  the  proceedings  under  a  decree,  but  that  no  question  could  arise 
as  to  the  rights  of  lach  representative  on  the  hearing,  the  Court  has  made  ■ 
decree  lUreeting  proceedings  before  one  of  the  Masters  of  the  Court,  without 
requiring  the  representadve  to  be  mado  a  p*rt7  by  amendment  or  otherwise ; 
and  has  given  leaTe  to  the  parties  in  the  suit  to  bring  a  repreeeutativo  before  the 
Master,  on  taking  the  acconnti  or  other  proceedings  directed  by  the  decree, 
which  may  concern  the  rights  of  such  representative.  And  a  repreeentatiTe, 
fltus  brought  before  the  Master,  is  conndered  as  a  party  to  the  caoie  in  tlie 
sabeeqneat  proceedings." 
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will  go  further,  and  in  Budi  cases,  it  will  entertain  a  Bill,  or 
Petition,  which  shall  bring  the  rights  and  interests  of  the 
•faeent  parties  more  distinctly  before  the  Court,  if  there  is  any 
certainty,  or  even  any  danger,  of  injury  or  injustice  to  them.* 
We  shall  pr»entiy  see  this  doctrine  fully  home  out,  when  we 
advert  to  the  cases,  which  illustrate  the  nature,  and  x^aracter, 
and  extent  of  this  class  of  exceptions.' 

§  97-  "Hie  most  usnal  cases  arranging  themselves  under  this 
head  of  exceptions  are,  (1.)  where  the  question  is  one  of  a 
ownmon  or  general  interest,  and  one  or  more  sue,  or  defend 
for  the  benefit  of  the  vi^ole ; '  (@.)  where  the  parties  form  a 
voluntary  association  for  public  or  private  purposes,  and  those, 
who  sue,  or  defend,  may  fairly  be  presumed  to  represent  the 
lights  and  interests  of  the  whole  ;  *  (3.)  where  the  parties  are 
very  numerous,  and  although  they  have,  or  may  have  eepar^e 
distinct  interests ;  yet  it  is  impracticable  to  bring  them  all 
before  the  Court.'' 

§  96.  In  the  first  of  this  class  of  cases,  may  be  included 
snits  brou^t  by  a  part  c^  the  crew  of  a  privateer  against 
prize  agents  for  ui  account,  and  their  proportion  of  the  prize 


<  HM.    See  also  Weld  r.  Bonharo,  2  Sim.  &  Stu.  91 ;  Ante,  g  95. 

9  PcBt,g  97-185. 

>  1  Moot  £q.  Fl.  61 ;  Cooper,  Eq.  PL  40 ;  Id.  1S6  ;  Mitf.  Eq.  PL  by  Jeremjr, 
166, 167. 

*  1  Mont  Eq.  PI.  58-60;  Cooper,  Eq.  PL  40;  Id.  186, 187.  We  are  care- 
fully to  distlDguiah  esses  of  this  sort,  from  cases  where  there  are  numeroui 
parties  in  a  joint  stoct  company,  and  a  few  sue  to  recover  back  deposits  paid  bj 
Uiem  Trom  the  directors,  upon  the  ground  of  an  original  frond  practised  by  the 
directors  in  the  original  seheme,  where  they  allege,  that  the  names  of  the  other 
shareholders  are  unknown  to  tbem  ;  for  in  such  a  case,  they  do  not  (ouch  the 
rights  of  any  parties  not  before  the  Court,  but  seek  for  redress  only  for  a  com- 
mon  fraud  committed  against  themselves.  Blain  i.'.  Agar,  2  Sim.  2S9.  But  for 
mcb  an  allegation,  or  for  an  allegation  of  numerousness  (if  not  apparent)  each 
shareholder  would  be  compellable  to  sue  severally  for  his  own  deposit;  Id.; 
Jones  D.  Garcia  del  Rio,  I  Turn.  &  Russ.  297 ;  Colt  v.  Woolaston,  2  P.  WUI. 
154  ;  Kitchens  c.  Congreve,  4  Russ.  R.  562,  576  ;  Walbum  i;.  Ingilby,  1  Mylne 

&K.77. 

S  West  o.Bandall,  2  Maaon.R.  192-196;  1  Mont  Eij.  PL  61;  Cooper,  Eq. 
PL  41 ;  Id.  ISe,  187 ;  Mit£  Eq.  PL  by  Jeremy,  170, 182. ' 

EQ.  PL.  10 
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money.  In  a  case  of  this  nature,  if  the  Bill  be  brought  I^  a 
few  of  the  crew,  on  behalf  of  themselves  only,  it  will  not  be 
snstuned.^  But  if  it  be  brought  on  behalf  of  themselves,  and 
all  the  rest  of  the  crew,  who  had  signed  the  articles,  and  had. 
not  received  their  shares  of  the  prize  money,  it  will  be  sus-/' 
tained,  from  the  manifest  inconvenience  of  adopting  any  otho- 
course.'  And  it  has  been  well  observed,  that  no  case  can  call, 
more  strongly  for  indulgence,  than  where  a  number  of  seamen 
have  interests  in  the  same  subject-matter ;  for  their  situation  at 
any  period,  how  many  are  living  at  any  one  given  time,  how 
many  are  dead,  and  who  are  entitled  to  representation,  cannot  ' 
ordinarily  be  ascertained.' 

§  99.  Similar  reasons  have  induced  the  Court  to  depart- 
from  the  general  rule  in  another  class  of  cases,  where  the  suit 
is  brought  on  behalf  of  many  persons  in  the  same  interest,  and 
idl  the  persons  answering  that  description  cannot  easily  be  dis- 
covered or  ascertwned.  Thus,  a  few  creditors  may  maintain  a 
suit  on  behalf  of  themselves  and  all  the  other  creditors  of  a 
deceased  debtor,  against  his  proper  representatives  for  an 
account  and  appHcation  of  his  assets,  real  as  well  as  personal, 

I  Leigh  t>.  Thomu,  S  Yes.  312  ;  Good  v.  Blewit,  13  Tei.  891;  S.  C.  19  Tea. 
8S6  ;  West  v.  Bjuidail,  2  Mason,  K.  193, 191 ;  1  Mont.  Eq.  Fl.  61. 

9  Ibid.;  Cbaacej  0.  Ma^, Freo.  Ch.  392;  Leigh  u.  Thomas,  2  Yet.  312;  Put- 
kid  V.  Belchicr,  i  Vet.  627.  The  case  of  Moffat  r.  Farquhanon,  2  Bro.  Ch.  R. 
S98,  coutaini  a  contnry  doctrine ;  but  the  doctnne  in  Uuit  case  has  been  orer- 
nilod.  See  2  Bro.  Ch.  K  83S,  Mr.  Belt's  note  (1.)  See  also  Cullan  r.  Duke 
of  Qaeensbiuj,  1  Bro.  Cb.  R.  101,  and  Mr.  Belt's  note  (1)  ;  L1o;d  v.  Loaring, 
6  Ves.  777. 

3Goodo.  Blewit,  IS  Tes.  3S7;  Leigh  c.  Thomas,  2  Yes.  312;  West  o.  Rand- 
all, 3  Mason,  R.  193,  194 ;  Hendrick  o.  Robinson,  2  John.  Ch.  R.  396,  297.  In 
the  case  of  Good  r.  Bicwit,  13  Yes.  397,  which  was  the  case  of  a  foreign  crew 
niing  for  the  benefit  of  all  the  crew;  the  Master  of  Rolls,  (Sir  Williaoi  Grant,) 
took  notice  of  the  bet,  that  it  was  a  case  in  which  the  defendants  sued  for  the 
whole.  He  said :  "  It  is  not  a  case,  where  a  great  nnmber  of  persons,  who 
ooght  to  be  defendants,  are  brought  before  the  Court,  but  are  to  be  bound  hj  a 
decree  agwnst  a  few."  This  latter  circumslance,  however,  would  not  be  decisive 
in  alt  cases  of  defendants ;  though  it  might  be  in  aome.  See  Meux  v.  Ualtl::7, 
S  Swanst  R.  276,  and  the  caau  there  cited ;  Major  a£  Tork  r.  Filkiugton, 
1  Atk.  281 ;  Calvert  <m  Parties  in  Equitj,  46. 
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io  payment  of  their  demands.'     And  it  seems  that  the  doctrine 
equally  applies,  whether  the  suing  creditors  are  creditors  whose 
debts  are  then  absolutely  due,  or  the  debts  pajrable  in  future, 
ilthoD^  present  debts  are  payable  in  future  {debiium  inpre- 
^^^enti  tohendum  in  futuro?)     Indeed,  if  the  Bill  by  a  creditor 
ytaeks  to  a£fect  or  charge  the  real  estate  of  the  debtor  with  a 
lebt  in  common  with  other  creditors,  the  Bill  not  only  may, 
rat  ODght  to  be  brought  on  behalf  of  all  the  creditors,  and  not 
F  himself  aloDe.'     In  all  Bills  of  this  sort,  the  whole  admin* 
radon  and  settlement  of  the  estate  is  assumed  by  the  Court, 
i  assets  are  marshalted,  and  the  decree  is  made  for  the  bene- 
fit of  all  the  creditors.    The  other  creditors  may  come  in  under 
!  decree,  and  prove  their  debts  before  the  Master,  to  whom 
s  die  cause  is  referred,  and  obtun  satisfaction  of  their  demands, 
Jeqnally  with  the  plaiDtifTs  in  the  suit ;  and  under  such  drcum- 
L  stances  they  are  treated  as  parties  to  the  suit.     If,  however, 
\they  decline   so  to  come  in  before  the  Master,  they  will  be 
(.excluded  from  the  benefit  of  the  decree ;  and  yet  tliey  will  from 
sity  be  considered  as  bound  by  the  acts  done  under  the 
canthority  of  the  Court.*     But  a  few  creditor  will  not  be  per- 

1  Mont.  Eq.  Fl.  62 ;  Miif.  Eq.  PL  by  Jeremy,  166.  In  Bumey  v.  Morgan, 
1  Sim.  &  SCu.  358,  it  «M  held,  that  a  mortgagee  cannot  axe  in  behalf  of  himself 
and  all  other  creditors,  beuaiue  he  has  no  common  interest  with  them ;  and  when 
a  creditor  sues  in  beh&lf  of  all,  it  is  permitted  upon  the  ground  of  there  being  a 
common  interest  id  atL     Post,  §  102. 

3  Wlutmore  v.  Oxborrow,  2  Ifounge  &  Coll.  New  R.  13,  17. 

3  Ma7  D.  Selby,  t  Younge  &  Coll.  New  R.  2SS. 

*  Hitf.  Eq.  PI.  by  Jeremy,  165,166;  Leigh  d.  Thomas,  2  Tes.  312,513;  Nere 
V.  Weston,  S  AtL  VL.  557 ;  Cooper,  Eq.  PI.  39,  106 ;  West  v.  Kaodall,  3  Mason, 
R.1941  Lawv.  Rigby,  4Bro.  Ch.  B.  60;  Good  e>.  Blewit,I9  Ves.  336;  Hend- 
ricks V.  Robinson,  2  John.  Cb.  E.  383,  296 ;  Hallett  n.  Hallelt,  2  Paige,  B.  18, 
19  ;  Boss  V.  Crary,  1  Paige,  R.  417,  note.  Hr.  Chancellor  Walworth,  in  Hallett 
V.  HalteU,  3  Paige,  R.  19,  has  expounded  this  whole  doctrine  with  great  clear- 
nets.  "  If,"  says  he,  "there  are  many  parties  standing  in  the  Fame  situation,  ai 
to  their  rights  or  claims  upon  a  particular  fund,  and,  where  the  shares  of  a  part 
cannot  be  determined,  until  the  rights  of  all  the  others  are  settled  or  ascertainedf 
as  in  the  case  of  creditors  of  an  insolvent  estate  or  residufty  legatees,  all  the 
parties  interested  in  the  fund  must  in  general  bo  brought  before  the  Court,  so 
that  there  may  be  but  one  account,  and  one  decree,  settling  the  right*  of  alL 
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mitted  to  bring  a  Bill  of  this  sort,  for  an  account  and  adminis- 
tration of  the  assets,  without  saying  in  die  Bill,  that  it  Is 
brought  on  behalf  of  themselves,  and  all  the  r«st  of  the  credi- 
tors ;  for  otherwise,  the  executor  or  administratora  might  he 
compellable  to  account  de  novo  with  all  the  other  creditors  io 
other  Bilk.'     But  when  the  Bill  is  brought  on  behalf  of  them- 

And  if  it  app«an  on  the  &ce  of  the  complunaDt'a  Bill,  that  an  account  of  the 
whole  fund  must  bo  taken,  and  that  there  are  otbbr  parties  interested  iti  the  dis- 
tribnlion  tbercof,  to  whom  the  defendants  wonld  be  bound  to  render  a  mmiUr 
MCOunt,  the  latter  may  object,  that  all,  who  have  a  common  intereat  with  tb« 
GompUinantJ,  are  not  before  the  CkiurL  In  these  casesi  to  remedy  the  practical 
inconvenience  of  making  a  great  number  of  parties  to  the  suit,  and  compelling 
iboM  to  litigate  who  might  otherwise  make  no  claim  upon  the  defendantt,  or  the 
And  in  their  hand«,  a  method  has  been  devisod  of  permitting  the  complajnanti 
to  prosecnte  on  behalf  of  iheroBehea,  and  all  others  standing  in  the  same  situa- 
tion, who  ma;  aderwarda  elect  to  come  in  and  claim  as  parties  to  the  sait,  and 
bear  their  proportion  of  the  expenKS  of  the  litigation.  If  such  parties  neglect 
to  come  in  under  the  decree,  after  a  reasonable  notice  to  them  for  tliat  purpoae, 
the  fund  will  be  distributed  without  reference  to  any  unhquidated  or  unsettled 
diUmi,  which  thcj  might  have  had  upon  the  same.  But  if  the  rights  of  such 
tbaent  parties  are  known  and  ascertained  by  the  proceedings  in  the  suit,  pro- 
vision will  be  made  f(»  them  In  the  decree.  (Anonymous,  9  Priced  Rep.  SIO.) 
Id  either  case,  the  Court  will  protect  the  defendants  against  any  further  litiga- 
tion In  respect  to  the  fund."  In  the  case  of  creditors  coming  in  before  the 
Master,  they  have  been  held  entitled  to  rehear  the  cause,  though  not  technically 
parties,  because  the  decree  stfuclcd  their  interest  GiRbrd  n.  Horl,  I  Sctx.  & 
Lefr.  409. 

t  Leigh  ti.  Thomas,  3  Yes.  319 ;  Brown  i>.  Tticketis,  3  John.  Ch.  S.  S53,  655, 
S5B.  But  see  BrinckerhoS*  v.  Brown,  S  John.  Ch.  R.  131.  In  the  ordinMy 
proceedings  before  the  Master,  all  other  creditors,  except  these  coming  in  before 
the  Master,  and  proving  their  dobL"!,  are  generally  excluded  from  the  benefit  of 
flte  decree.  But  still  they  may  die  a  Bill,  subsequently,  to  establish  their  own 
rights,  not  disturbing  what  has  been  done  under  the  decree.  But,  aometimes, 
the  Court  gives  directions,  in  cases  of  this  sort,  to  the  Master,  to  ascertain  the 
claims  of  all  persons  interested.  In  such  a  case,  if  the  Master  reports  any  claims 
duo  to  particular  creditors,  and  others,  who  do  not  come  in  under  the  decree> 
the  Court  will  sometimes  retain  the  Bill  for  their  benefit,  and  direct  the  Master 
to  advertjse  anew  for  them  to  come  in,  and  take  the  benefit  of  it ;  as,  for  exam- 
ple, if  it  should  appear  npon  the  Master's  report,  that  they  were  beyond  sea,  or 
out  of  the  jurisdiction  at  the  time.  Lord  Eldon,  in  Good  r.  Blewit,  19  Vca. 
838,  S3B,  explained  this  anbject  very  fully.  Referring  to  the  decree  in  that 
ease,  which  directed  that  the  Master  should  report  as  to  all  the  persons  entitled 
b  a  share  of  the  proceeds  of  a  prize,  he  said :  "  Taking  this  decree  to  be  right, 
nnder  the  ^Kcial  circumstances  of  the  case,  it  seems  to  req^uire  some  addition. 
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selves,  *uid  all  others,  all  creditors  are,  in  a  sense,  deemed  to 
be  before  the  Couft.^ 

§  100.  Lord  Redesdale  has  remarked  upon  this  class  of 
eases,  that,  "  As  a  single  creditor  may  sue  for  his  demand  out 
of  the  personal  assets,  it  is  rather  matter  of  convenieuce  than 
of  indulgence,  to  permit  such  a  suit  hy  a  few  oo  behalf  of  all 
tbe  (^editors.  And  it  tends  to  prevent  several  suits  hj  several 
creditors,  which  might  be  highly  inconvenient  in  the  admini^ 
tration  of  assets,  as  well  as  burdensome  on  tbe  fund  to  be 
administered,  for,  if  a  Bill  be  brought  by  a  single  creditor 
for  his  own  debt,  he  may,  as  at  law,  obtain  a  preference  by 
judgment  in  his  fiivor  over  other  creditors  in  tbe  same  degree, 
who  may  not  have  used  equal  diligence."'     There  is  great 


Upon  tbe  Muter'B  report,  in  a  creditor's  init,  the  Court  knows  noduDg  of  unj 
denwnd  except  of  tlioee  penOna  who  ha*e  eatablished  tbeir  debts.  Bat  the 
special  cirCDnuUncea  of  this  cue  are,  that  tbe  original  decree  directs  the  Matter 
to  Mate  wbo  are  entitled ;  and  he  has  stated,  that,  not  only  tfaoee  who  have  come 
in,  bat  that  others  alM>,  who  have  not  come  in,  are  entitled  to  certain  shares. 
Upon  that  bet,  therefore,  the  Court  a  to  decide,  whether,  notwithstanding  their 
title  to  a  proportionable  gam  upon  an  account,  it  wonld  ezelnde  them  from  the 
benefit  of  the  decree,  or  would  leave  them  to  do,  what  tbejr  would  be  entitled  to 
do,  to  institDte  a  new  suit,  if  they  think  proper ;  ai  it  ii  clear,  by  analogy  to  the 
case  t^  creditors,  that  if  they  do  not  come  in,  and  are  excluded  from  the  benefit 
t£  this  decree,  that  doea  not  prCTent  another  Bill,  having  dae  regard  to  costs, 
tie.  Generally,  however,  the  Court  does  not  take  notice  of  other  creditors;  as 
the  report  does  not  bring  before  it  that  fact,  to  which,  if  in  a  special  case  it  doea 
appear,  the  Court  does  give  attention.  Where,  for  instance,  there  aie  circont- 
staocea  accounting  for  the  non^eUm,  as  that  some  of  tbe  parties  had  gone  to 
sea,  the  Court  would  take  care  that  what  the  report  stated  them  to  be  entitled  to 
should  not  be  lost  The  qnestion  now  is,  whether  tbe  opportunity  of  making 
oat  that  case  ooght  to  be  given ;  and  it  seems  to  me,  that  further  advertisements 
ought  to  be  directed  as  to  the  claimants  not  coming  in;  not  taking  the  account 
■■  to  them ;  bat  taking  it  as  to  the  others.  That  direction,  therefore,  may  be 
insetted  in  the  decree  for  the  pnrpoee  of  bringing  before  the  Master  these  indi- 
TJduals,  whom  he  has  stated  to  be  endtled ;  and  that,  with  re^rd  to  thoae  who 
dnUl  come  in  upon  farther  advertisemente,  he  shall  execute  the  decree,  and  not 
as  to  the  others."  See  also  Angell  ».  Haddoo,  1  Madd.  B.  S29 ;  Anon.  9  Price, 
R.  110,  and  Hallett  v.  Hallett,  i  Paige,  19,  30,  lupra,  note  (3)  ;  Cockbom  o. 
nwrapwn,  16  Ves.  327. 

■  Adair  p.  New  BtTer  Company,  11  Yea.  444. 

■  UitC  £q.  PL  by  Jeiemy,  ie«,  167.    fint »  nngle  creditor  ia  not  permitted 

ID* 
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truth  in  this  remark ;  for  Courts  of  Equity  are  thus  enabled  to 
act  fully  upon  their  own  favorite  maxim,  that  Equality  is 
Equity.  But  it  does  not  disclose  the  whole  ground  c^  the  doo 
trine.  It  is,  on  the  other  hand,  the  real  danger  of  doing  injoB- 
tice  to  parties  not  hefore  the  Court,  where  interests  might  be 
jeoparded  without  being  represented ;  and  the  ntter  impractical' 
bitity  of  making  all  the  interested  persons  actually  and  techni- 
cally parties,  irom  their  being  unknown,  or  being  so  exceed- 
ingly numerous,  that  any  obligation  to  join  them  all  woold 
amount  to  a  positive  denial  of  justice,  which  constitute  the  main 
grounds  of  the  doctrine.^ 

ta  this  yra,j  to  acquire  an^  preference  over  creditors,  of  a  higher  degree,  hoc 
necessaril/  in  alL  cases  over  tbosc  of  an  equal  degree ;  for  wherever  a  single 
creditor  briogs  a  Bill,  although  no  general  acc^ount  of  the  debta  ia  directed  ;  but 
tlie  course  is,  to  direct  an  account  of  the  pereonal  estate,  and  of  that  particntar 
debt ;  jet  the  commoa  decree  is,  that  that  debt  shall  be  paid  in  the  course  of 
administration.  All  debts,  therefore,  of  a  higher  nature,  or  even  of  an  eqnal 
nature,  maj'  be  paid  by  the  executor,  and  must  be  allowed  to  him  in  bis  Uis- 
chargc.  Attorney- General  v.  Cornthwaite,  2  Cox,  R.  44  ;  Bedford  t.  Leigh, 
S  Dick.  R.  708 ;  Newtaod  v.  Champion,  I  Yes.  104  ;  Peacock  v.  Monk,  1  Ves. 
131 ;  Pritchanl  u.  Hicks,  1  Paige,  R.  870  ;  Anou.  3  Atk.  672. 

1  Cbancey  v.  May,  Free.  Ch.  69!  ;  Hendricks  v.  Robinson,  2  John.  Ch.  B. 
396.  When  a  single  creditor  saee  for  his  own  debt,  (as  we  have  seen  that  be 
may,)  he  need  not  make  any  person  but  the  personal  representative  of  the  de- 
ceased a  party.  We  have  also  seen,  that  in  sncb  a  suit,  the  usual  decree  is,  not 
to  direct  a  genend  account  of  the  whole  estate,  but  only  a  decree  for  an  account 
of  the  personal  assets,  and  the  payment  of  the  debt  in  the  eonne  of  adminiatrft- 
tjon.  But  although  this  is  the  usual  decree,  it  is  not  therefore  to  be  consideied 
as  absolutely  incompetent  for  the  Court,  upon  such  a  Bill,  to  make  a  more  gen- 
eral decree  for  a  general  account,  as  is  done  in  the  case  of  acommon  Bill  for  all 
the  creditors.  On  the  contrary,  a  case  may  be  made  out,  upon  the  answer  and 
proofs,  which  may  render  it,  if  not  indispensable,  at  leaat  highly  expedient  for 
the  Court,  for  the  purposes  of  justice,  toadopt  this  latter  course.  1  Story,  Comm. 
on  Eq.  §  647,  note  (!),  and  the  authorities  there  cited.  See  also  Wiser  v.  Black- 
ley,  1  John.  Ch.  R.  438  ;  McKay  i;.  Green,  3  John.  R.  6S,  69;  Thompson  v. 
Brown,  4  John.  Ch.  K  619,  SSO,  64S,  646  ;  Ross  e.  Crary,  1  Paige,  R.417,4]», 
note ;  Ilallett  v.  HiJlett,  2  Paige,  R.  IS,  19.  In  this  last  case,  Mr.  Chancellor 
Walworth  used  the  following  language :  "  I  apprehend  the  reason,  why  on« 
ei«ditor,  or  one  legatee,  who  has  a  specific  claim  against  the  estate,  may  sue  in 
his  own  name  only,  and  yet,  that  a  decree  may  be  made  on  such  Bill  for  a  gen- 
eral distribution  of  the  fund  to  be  this  :  It  does  not  appear  upon  the  Bill,  that 
there  sre  not  aafficietit  aMeti  to  pay  all  the  credtton  or  le^Moea ;  and  therefore 
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§  lOl.  Bat  although  one  creditor  may  thus  be  pemiitted  to 
file  a  Bill  on  behalf  of  himself  and  all  the  other  creditors  ;  yet 
it  has  been  said,  that  this  is  to  be  anderstood  with  this  limit»* 
tion,  that  the  Bill  is  not  filed  for  any  peculiar  interest  of  the 
I^BUitiff;  but  it  is  one,  where  all  the  creditors  have  a  commoD 
interest  with  him  in  all  the  olgects  of  the  Bill.'  Upon  this 
ground  it  has  been  held,  that  a  mortgagee  cannot  sue  on  bdtalf 
(tf  all  the  creditors  in  regard  to  his  mortage  debt ;  for  be  has 
no  common  interest  with  dw  creditors  at  liu-ge  in  enfcnxing  it.' 
Upon  the  same  ground  it  has  also  been  held,  that  if  the  plaintiff 
aeeka  to  establish  a  priority  of  right  or  charge,  he  cannot  file 
a  Bill  on  behalf  of  all  the  creditor ;  but  the  latter  must  be 
actual  parties  ;  for  the  suit  is  not  homogeneous,  or  for  objects 
equally  beneficial  to  all  the  parties ;  and  therefore  each  creditor 
has  a  distinct  right  and  interest  to  contest  the  plaintiff's  daim.' 

no  geoeral  accoant  snd  diatribation  of  the  fund  nuy  be  neceiaaiy.  I  under- 
■tend  the  rule  in  that  case  to  be,  if  the  executor  admits  a  auRioienry  of  assets, 
there  is  to  be  a  decree  for  tlie  payment  of  the  particular  debt  or  legacy,  withonl 
any  general  decree  for  an  account.  Hence,  the  ordinary  prayer  in  tbe  Bill, 
that  the  defendant  may  admit  assets,  or  set  ont  an  account  in  his  answer ;  and 
if  he  admit*  assets  he  is  not  obliged  to  set  out  the  account.  (Per  Sir  Thomas 
PInmcr,  V.  C^  Cooper's  Rep.  215.)  But  if,  by  the  answerof  the  defendant,  it 
kf^teacB  there  will  bo  a  deficiency  of  a»ets,  so  (hat  all  the  crediton  caniwt  be 
paid  in  full,  or  that  there  must  be  ae  abatement  of  the  complainant's  legacy,  the 
Court  irill  make  a  decree  for  the  general  administration  of  tho  eatatc,  and  a  dis- 
tribution of  the  same  among  the  several  parties  entitled  thereto,  agreeable  to 
equity.  If  several  suits  are  depending  in  favor  of  difierent  creditors  or  legatees, 
the  Coutt  will  order  the  proceedings  in  all  the  suits  but  one  to  be  stayed,  and 
will  require  the  scleral  parties  to  come  in  under  the  decree  is  such  suit,  so  that 
ouly  (Hie  account  of  the  estate  may  be  necessary."  In  the  esse  of  Egberts  r. 
Wood,  3  Puge,  R.  620,  the  nme  learned  judge  said  :  "  Where  it  appears  upon 
the  thee  of  the  Bill,  that  there  will  be  a  deficiency  in  the  fund,  and  that  there 
are  otbcr  creditors  or  legatees,  who  are  entitled  to  a  ratable  propertioD  with  the 
complainants,  such  creditors  or  legatees  should  bo  made  parties  to  the  Bill,  or 
the  suit  should  be  brought  by  the  complainants  on  behalf  of  themselves  and  all 
others  standing  in  a  similar  utuation,  and  it  should  be  so  stated  in  the  Bill." 

'Post,  g  157,168. 

>  Bumey  v.  Mot^an,  1  Sim.  &  Stu.  358, 36!;  Jones  r.  Garcia  del  lUo,  1  Turn. 
&  Russ.  397 ;  White  v.  Hillacre,  3  Younge  &  Coll.  597.  See  Pohner  e.  Dutch- 
er,  7  Paige,  R.  437  ;  Calvert  on  Parties,  g  10,  p.  !!0. 

■NewtoBv-Earlof  Egmont,OKa.R.  187;  S.C.ASm.  R.  S74,  6S«.    See 


-obvGoo»^lc 


116  EQUITY    PLBADING8.  [cH.  IV, 

But  there  are  more  recent  authffritiea,  which  inculcate  a  coiw 
trary  doctrine,  and  establish,  that  a  mortgagee  may  sue  on  be> 
half  of  himself  and  all  other  creditors,  notwithstanding  he 
claims  a  right  to  prior  sadsfaction,  out  of  the  mortgaged  prop- 
er^.' And  perhaps  a  similar  rule  would  apply  to  the  case 
where  a  creditor  claims  any  other  priority  of  charge  ;  for  if  he 
files  his  Bill  on  behalf  of  all  creditors,  they  are  so  far  parties  to 
the  suit,  that  they  have  a  right  to  appear  and  contest  the  valid- 
ity of  his  asserted  priority  over  other  creditors.' 

S  102,  Upon  similar  grounds,  where  there  are  a  number  of 
creditors,  who  are  parties  to  a  deed  of  trust  for  the  payment  of 
debts,  a  few  have  been  permitted  to  sue  on  behalf  of  tbemselvee 
and  the  other  creditors,  named  in  the  deed,  to  enforce  the  exe- 
cution of  the  trust,^  [_^°^  i"  ^  l&te  case  in  America,  it  has 
been  held,  that  where  creditors  claiming%inder  a  deed  of  trust 
for  the  payment  of  debts,  are  in  a  posterior  class,  they  must 
make  all  of  their  own  class  parties,  but  need  not  include  those 
who  have  the  prior  incumbrance.*  And  in  another  case  it 
was  said,  that  if  a  deed  of  trust  provided  for  the  creditors  in 
classes,  those  of  the  first  class  may  call  upon  the  trustee  for  an 
account  and  payment  to  the  extent  of  the  trust  fund,  without 
making  the  second  class  creditors  parties.']     It  is  obvious,  that 


Steveiuoa  v.  Aoftis,  3  M«t.  482 ;  Post,  g  133,  note,  157, 158 ;  CalTert  od  Pu- 
tiea,  glO,  p.  221. 

I  Greenwood  c.  Firth,  2  Hare,  R.  241,  note  (£)  ;  Skef  e.  Bennett,  a  ToDoge 
&  ColL  New  R.  405;  White  v.  Hillacre,  S  Younge  &  Coll.  597,  609,  610,  note  ; 
Post,  §  158  ;  Aldrich  v.  Wwtbrook,  5  Beavan,  £.  188  {  1  Storj,  Bq.  Jari^ 
{049. 

3  Whitaker  t.  Wright,  3  Hare,  R.  310,  31S-S15 ;  Owen*  d.  Dickenson,  I  Crwg. 
&  Fbill.  48,  56. '  See  Post,  S  133,  1G8. 

SMitf.  Eq.  Pl.b7  Jetcm/,  167;  Id.  175,  176;  Bouth  k.  Kinder,  3  Swantt,  B. 
145,  note;  Boddjr  f.  Kent,  1  Meriv.  &  361  ;  Weld  o.  Bonham,  2  Sim.  &.  Stn. 
SI ;  Handford  d.  Stone,  3  Sin.  and  Stu.  196  ;  Peacock  v.  Monk,  1  Vea.  131  ; 
1  Mont.  £q.  PL  63 ;  Newton  v.  Earl  of  Eginont,  4  Sim.  B.  574 ;  S.  C.  S  Sim. 
130 ;  Powell  v.  Wright,  7  Beavan,  R.  444 ;  Atherton  v.  Worth,  1  Dick.  R.  S75  ; 
Pott,  §  149, 157. 

*  Patlon  e.  Benmni,  6  Ired.  Eq.  R.  304. 

<  Smitb  e.  Tnrrentine,  8  Ired.  Eq.  R.  185.    It  miglil  be  different  if  tlw  trust 
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in  many  Bucfa  cases,  unless  all  the  creditors  were  brought  be- 
fore the  Coort,  or  were  allowed  to  come  before  the  Court,  the 
doe  exeentioD  of  the  trust  might  be  impracticable,  or  be  enforced 
toinrioiisly  to  the  interests  of  the  creditors  not  parties.^  It  has 
been  remarked  by  Lord  Redesdale,  that  "  this  seems  to  have 
been  permitted  purely  to  save  expense  and  delay.  If  a  great 
number  of  creditors  thus  specially  provided  for  by  a  deed  of 
trust  were  to  be  made  plalntiS^,  the  suit  would  be  liable  to  the 
hazard  of  frequent  abatements  by  the  death  of  creditors  ;  and 
if  many  were  made  defendants,  the  same  inconvenience  might 
happen,  and  additional  expense  would  unavoidably  be  incur- 
red."» 

§  103.  The  mischief  would  not  in  many  cases  stop  here; 
for  where  the  debts  due  to  any  of  the  creditors  were  unascer* 
tuned,  and  depended^pon  the  future  adjustment  of  accounts, 
and  the  funds  under  the  trust  deed  were  inadequate  to  a  full 
discharge  of  all  the  debts  ;  or  where  any  of  the  creditbrs  had  a 
preference,  and  their  debts  were  unliquidated ;  or  where  any  of 
the  preferred  creditors  were  out  of  the  country ;  —  in  these  and 
many  odier  instances,  the  difficulty  of  administering  substantial 
justice  between  the  creditors,  if  the  Court  were  compelled  to 
Wiut  until  all  of  them  were  technically  parties  before  the  Court, 
would  be  ^most  insuperable.  A  single  creditor,  in  cases  of 
this  sort,  would  not  be  permitt^  by  a  Court  of  Equity  to  sue 
for  his  own  single  demand  without  bringing  the  other  creditors 
in  some  form  or  manner  before  the  Court,  from  the  obvious 
inconvenience  and  apparent  injustice  in  deciding  upon  the  ex- 
tent of  their  rights  and  interests  in  their  absence."     The  subsd- 

deed  provided  th»t  any  paj^nEnt  bj  tbe  debtor  were  to  be  credited  in  extio* 
gnishntent  of  the  debt.  Tor  the  Kcond  cla»  creditors  would  be  interested.  Id. 

1  Hitf.  Eq.  Fl.  b;  Jeremy,  167,  and  cams  before  cited. 

•  Mitf.  Eq.  PL  by  Jeremy,  187 ;  Post,  §  157. 

■  Hilf.  Eq.  PI.  by  Jeremy,  167.  In  Joy  v.  Wirt*,  1  Wasb.  Cir.  R.  417, 
wbicb  was  a  suit  in  Equity,  bronght  by  two  creditors,  for  tbe  purpose  of  setting 
aside  »  release  made  by  all  the  creditors  to  a  debtor  upon  an  assignment  of^his 
Mtote  for  their  benefit,  Mr.  Justice  WaibingtoD  ttongbt  that  all  tbe  oredilors 
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tution,  therefore,  of  a  few  to  sue  for  the  benefit  of  the  whole, 
at  the  same  time,  that  it  Bubserves  the  interests  of  all  the  cred- 
itors, by  enabling  them  to  make  themselves  active  in  the  final 
E^portionment  and  distribution  of  the  trust  funds,  gives  to  the 
watchful  and  diligent  an  opportunity  of  having  prompt  justice 
done  to  them,  without  any  wanton  sacrifice  of  the  rights  of 
others,  or  any  sacrifice,  not  caused  by  the  laches  or  iodiSerence 
of  the  latter.' 

•honld  have  been  made  parties,  or  the  Bill  should  have  been  brought  on  bebalf 
of  all ;  for  all  of  them  might  be  affected  b^  the  decree,  setting;  aside  the  release, 
as  it  woul^not  be  set  a^de  as  to  a  part  of  the  creditors,  and  left  to  operate  on 
otbera.  On  that  occasion  he  said :  '■  Where  the  creditors  are  to  be  paid  oat  of 
a  particular  fund,  or  are  united  in  the  saiae  transaction  bo  as  to  produce  a 
privity  bctiTccn  them,  all  arc  to  join,  &c.  either  by  name,  or  bj  being  repr«- 
■ented  by  aparCsaingin  the  names  of  all."    Pott,  §  1B7. 

■  The  remarks  of  Lord  Eldon  on  this  subject,  in  Cochbum  v.  Thompson,  IS 
Tes.  327,  deserves  to  be  cited  here.  "Intbe  familiar  case,"  says  be,  "of  cred- 
itors suing  on  behalf  of  themselves  and  all  others,  irhat  an  infinite  number  ofval- 
oable  interests  may  be  bonnd,  in  a  sense,  not  absolutely.  As,  where  the  Conrt 
for  convenience,  dispenses  with  the  presence  of  parties,  the  principle  leads  it,  bj 
future  arrangement,  to  find  out  the  means  of  giving  them  an  opportunity  in  some 
dupe  of  coming  in.  Upon  questions  of  marshalling,  whether  real  estate  is 
charged  with  debts,  &c.  the  case  may  be  snstained  originally  perhaps  by  penooa 
having  interests  of  the  least  valae.  But  certainly  any  person,  afterwards  be- 
coming int«rested,  woold  have  his  interest  as  much  attended  to  as  if  ho  had  been 
originally  a  party.  The  Court  must  always  be  open  to  questions  upon  the  car- 
riage of  the  cause,  applications  for  rehearing,  &c. ;  and  I  should  upon  principle, 
find  the  means,  if  not  supplied  by  precedent,  of  giving  a  creditor,  coming  in  after 
the  institution  of  a  suit,  the  opportunity'oT  supporting  his  interest  better  than 
the  plaintiff  could.  A  bond  creditor  having  been  in  partnership  with  the  debtor, 
may,  if  there  are  assets,  go  in  before  the  Master ;  but  the  Conrt  must  find  the 
means  of  ascertaining,  whether  such  creditor  was  not  a  debtor  on  the  partner- 
ship account;  and  the  account  munt  be  taken ;  or  perhaps  the  Court  may  find 
itself  obligud  to  direct  a  Bill  to  be  filed ;  reserving  a  proportion  of  the  assets  for 
the  result  of  the  inquiry  in  an  actual  suit.  Lord  Thurlow  determined,  that  the 
general  principle  requires  a  residuary  legatee  to  bring  before  the  Court  all  per- 
sons interested  in  the  reudue.  But  that  admits  of  exception,  whore  it  is  not 
necessary,  or  convenient,  that  all  should  be  before  iho  Court ;  as  in  Chancey  v. 
May,  and  the  case  of  the  Water  Works  Company.  If  a  residue  had  been  left 
equally  among  all  the  individual  members  of  those  societies,  upon  the  same 
ground  of  impracticability  and  inconvenience,  it  would  be  competent  to  scane  of 
them  to  file  a  Bill  on  behalf  of  themselves  and  the  others ;  though  suing  as  resid- 
uary legatees."    See  also  Anon.  9  Price,  R.  210,  where  a  distinction  is  taken 
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§  lOS  a.  The  foregoing  are  cases  of  a  Creditor's  Bill  brought 
against  the  common  debtors  of  all  of  them  or  their  representa- 
tives. And  ordinarily  in  such  cases,  all  the  debtors  or  their 
representatives  must  he  made  parties  defendants.  But  cases 
may  occur,  where  the  Court  will  dispense  with  some  of  the 
debtors.  Thus,  for  example,  where  one  of  several  judgment 
debtors  is  insolvent  and  wholly  destitute  of  property,  and  the 
fact  IS  disdnctly  stated  in  the  Bill,  it  is  not  necessary  to  make 
lum  a  defendant  to  a  creditor's  Bill  to  obtain  satisfaction  out  of 
Ae  equitable  interests  or  choses  in  action  of  the  other  defend- 
ants.^ y 

§  104<,  By  analogy  to  the  case  of  creditors,  a  l^tee,  at 
least  if  he  is  not  a  residuary  I^atee,  is  permitted  to  sue  the 
personal  representative  of  the  testator  on  behalf  of  himself  and 
all  other  legatees,  in  order  to  procure  a  settlement  of  the 
accounts  of  his  administration,  and  a  payment  of  all  the  legap 
tees.^  In  a  case  of  this  nature,  such  a  legatee  might  sue  for 
his  own  legai^'  only.'     But  a  suit  on  behalf  of  all  the  other 


between  the  cue  of  ^irediton  and  that  of  legateCB,  as  to  tfaetr  being  excluded  from 
(be  benefit  of  tbe  decree  if  they  do  not  ftppear. 

1  Van  Cleef  e.  SlcUea,  fi  Paige,  R.  SOfi. 

'  We  hare  bad  occasion,  in  the  preceding  note,  (Ante,  §  89,  note,)  to  itate, 
that  tbere  ii  tome  divenitf  of  jndicial  opinion  on  the  point,  whelher  one  rend- 
narj  legatee  can  maintain  a  Bill  for  himielf  and  all  the  other  residuary  legatees, 
wbo  are  intererted ;  or  whether  he  mast  make  them  tochnical  parties  to  the  Bill. 
If  a  legatee  be  tbe  sole  residuary  legatee,  there  doe«  not  seem  to  be  any  real 
diffienl?  in  his  iDainluotng  a  Bill,  either  for  himeelf  alone,  or  for  himself  and  all 
tlie  otber  legatee*  and  parties  in  interest ;  for  in  either  case  a  general  acconnt 
of  tbe  anels  most  be  taken ;  and  the  Matter  will,  by  the  decree,  be  directed  to 
inquire  and  state,  wbo  are  the  other  legatees  and  other  persons  interested  in  tbe 
a«ets;  and  the  final  decree,  after  the  account  taken,  will  be  for  such  assets  at 
belong  to  the  residuary  legatee  after  all  other  claims  are  paid.  Of  course,  under 
the  interlocutory  decreo,  alt  other  legatees  a,nd  persons  interested  wilt  have  a 
right  to  appear  before  the  Uaster,  and  assert  their  claims,  whether  the  reuduaiy 
legatee  sae  alone,  or  in  behalf  of  all  otber  persons  interested.  See  Cooper,  Eq. 
n.  39,  40 ;  Bennett  v.  Honeywood,  Amhler,  K.  709,  TIO ;  Montague  u.  Nocella, 
I  Bus*.  R.  178;  KeUle  c.  Crary,  1  Paige,  R.  417,  note;  HaUett  v.  Hallelt,  3 
Mge,  B.  SO,  SI ;  Post,  %  iOS,  304. 

*  Ifitf.  Eq.  Pt.  by  Jeremy,  167 ;  Brown  v.  Bicketta,  8  John.  Ch.  R.  63S ;  Haj^ 
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legatees  has  the  sune  tendency  to  prevent  inconveiiieiice  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  aH  the  creditora 
of  the  same  fund.-*  Even  in  a  suit  brought  by  a  single  legiUee 
for  his  own  legai^,  Unless  the  personal  representative  of  the 
testator,  by  admitting  assets  for  the  payment  of  the  legacy, 
warrants  an  immediate  personal  decree  against  hinaself,  (by 
which  he  alone  will  be  bound,)  the  Ckrart  will  direct  a  general 
account  of  all  the  legacies  of  the  same  testator ;  and  if  there 
is  a  deficiency  of  assets,  it  will  direct  payment  of  the  legacy 
sued  for  ratably  only  with  the  other  legacies,  as  no  preference 
is  alloMi^  in  Equity  among  legatees,  standing  in  pan  Jure,  Jo 

cock  V.  Haycock,  a  Cb.  Caa.  124 ;  AUorner-General  v.  Eyder,  3  Cb.  Ca&  98. 
Sec  Fritf^^hari]  v.  Hicks,  I  F^ge,  R.  273 ;  Fuh  v.  Howland,  I  Paige,  B.  23  ;  1 
Mont.  Eq.  PI.  62,  63. 

1  Mitf.  Eq,  Fl.  by  Jeremy,  167 ;  Haycock  v.  Haycock,  2  Ch.  CaA.  134 ;  Lloyd 
0.  Loaring,  6  Ves.  TJ9 ;  Good  v.  Blewit,  13  Ves.  333  ;  Cockbarn  p.  Thompsoa, 
lCVea.32T;  Attorney-General  c.  Ryder,  2  Ch,  Cos.  178;  Brown  b.  Rickctta, 
8  John.  Ch.  R.  fiS3 ;  Fish  v.  HowUnd,  1  Paige,  R.  20,  23  ;  Kettle  v.  Crary,  I 
F^ge,R.  417,  note;  HaUott  d.  Hallett,  2  Paige,  R.  20,  21.  In  Morte  c.  8mUm-, 
1  Cox,  R.  352,  the  Master  of  the  Rolla  took  a  diatinclion  between  the  case  of  a 
legacy  payable  out  of  persoDal  estate  and  that  of  a  legacy  chai^able  on  real 
estate.  The  Bill  in  that  cose  vat  filed  by  one  legatee  on  behalf  of  binwelf  and 
all  the  other  legatees,  without  making  the  others  partie*.  On  that  occaston  ba 
Boid :  "  That  it  was  on  established  rule,  that  legatees  out  ol'  peraooal  estate  only 
Deed  not  be  parties ;  but  every  person  claimiiig  an  interest  out  of  real  estate 
must  be  before  the  ConrL"  And  he  directed  the  cause  to  stand  over  to  add  tbf 
other  legatees,  as  parties.  It  is  not  very  clear,  upon  what  precise  ground  Hut 
distinction  proceeds.  It  may  perhaps  be  for  the  reason  suggested  by  Lord 
Hanlwicke  in  Feacock  u.  Monk,  1  Ves.  131,  that  the  executor  in  all  cases  rds- 
talning  the  person  of  the  testator,  is  to  defend  the  estate  for  himself,  for  all 
creditors,  and  for  all  legatees.  See  Wiser  v.  Blackley,  1  John.  Cb.  K.  438'  Id 
a  Bill  agvnet  an  executor  by  creditors  or  legatees,  it  b  not  ordinarily  necesaarjr 
to  make  the  residuary  legatee  a  party  tor  the  same  reason.  Lawson  e.  Barker, 
I  Bro.  Ch.  B.  303 ;  Anon.  1  Vara.  R.  2ei ;  Wainwnght  v.  Waterman,  1  Vea. 
jr.  310;  Brown  v.  Dowthwaite,  1  Madd.  R.  446.  In  cases  of  interests  in  tlia 
realty,  there  is  no  person  authorized  by  law  to  represent  the  intereats  of  all  le^ 
atees  in  the  realty.  In  Brown  v.  Rickettf,  3  John.  Ch.  B.  SOS,  Mr.  Qhanoellor 
Kent  seems  to  have  acted  agtunst  the  distinctioa  under  pecdiar  drcnmstancea. 
See  also  Fish  v.  Howland,  1  Paige,  B.  23 ;  Fritchard  o.  Hicks,  1  Paige,  B.  270. 
In  Hallett  t.  Hallett,  3  Paige,  B.  22,  Mr.  Chancellor  Walworth  affirmed  the 
doctrine  in  Morse  n.  Sadler,  1  Cos,  K.  SG2  ;  and  thooght  the  case  of  Brown  k 
BicketU,  3  John.  Ch.  &  663,  properly  decided  tipon  its  owa  drow 
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the  administradoD  of  assets.'  Indeed,  if  it  appears  from  the 
hce  of  the  Bill,  that  there  will  be  a  deficiency  in  the  fund,  and 
tLat  there  are  other  perstma,  who  are  interested  in  it,  aa  credi* 
tors,  or  as  legatees,  or  otherwise,  it  seems  proper  that  all  the 
persona  in  interest  should  either  be  made  direct  parties,  or  that 
the  Bill  should  be  filed  on  behalf  of  all  of  them.  And,  at  all 
events,  the  Com't  will  take  care  of  their  interests  by  permitting 
them  to  come  in  and  assert  their  claims  before  the  Master  hj 
its  interlocutory  decree.^ 

§  105.  Upon  similar  grounds,  where  a  distribution  or  appli- 
cation of  the  persona]  estate  of  a  deceased  person  is  to  be 
made  among  his  next  of  kin,  or  among  persons  claiming  under 
a  general  description,  as,  for  example,  among  the  relations  of  a 
testator  or  other  person,  where  it  may  be  uncertain  who  are  all 
the  persons  answering  that  description,  or  the  circumstances 
will  make  it  extremely  inconvenient,  a  Bill  will  be  allowed  to 
be  filed  by  one  clumant  on  behalf  of  himself  and  all  the  other 
persons  equally  entitled.'    Such  a  Bill  is  maintainable,  not  only 

1  Hitf.  Eq.  H.  bj  Jenmy,  168;  Cooper,  Eq.  PI.  39,  40.  See  Haycock  f. 
Hs^ock,  2  Ch.  Cm.  134 ;  Montagu  v.  Nacella,  1  Ras>.  R.  ITS ;  Adoh.  9  Fric«, 
S.  SIC.  In  thii  refpect'there  seeau  lo  be  a  diitiriclion  between  the  cue  o 
oreditoTi  and  that  of  leg&teei.  la  Antm.  9  Price,  K.  210,  Lord  Chief  Baron 
Bicbards  took  notice  of  it  "  The  Tewon,"  fae  obwired,  "  why  creditors  are 
ezeloded,  unles*  the]'  shonld  come  io  within  » limited  time,  is,  because  they 
conld  not  be  known  to  the  Conrt,  or  ascertained,  nnlen  they  shonld  appear,  and 
partiea  intereited  were  not  (o  be  delayed  by  the  laches  of  croUton.  But  that 
does  not  apply  to  legateeg,  who  are  aotitled  to  have  a  proportional  part  of  the 
fnnd  set  apart  for  the  satisfaction  of  their  legacies."  See  Farrell  r.  Smith,  3 
Ball  ic  Beatt  S4T.  Where  the  Coart  has  nude  a  decree  in  a  case  to  ascerlwn 
flie  rights  of  I^atees,  and  distribute  the  funds ;  and  the  fiuids  have  been  distrib- 
irt«d  among  the  legatees  accordingly,  the  Court  will  not  permit  a  legatee  after- 
wards to  file  a  Bill  aj^nst  the  executor  for  payment  of  Iiis  legacy.  Ilis  proper 
remedy,  if  any,  is  to  file  a  Bill  to  reverse  the  original  decree  as  erroneous. 
Farrell  t>.  Smith,  8  Ball  &  Beatt  341. 

■Aute.g  100,  note;  Hallett  e.  Hallett,  3  Paige,  B.  19,  20;  Egberts  e.  Wood, 
S  Paige,  &  G19,  G30 ;  Mitf.  Eq.  PI.  by  Jeremy,  ITS. 

>  Ultf.  Eq.  PI.  169 ;  Id.  167,  1S8 ;  Bennett  v.  Honeywood,  Ambler,  B.  709, 
710 ;  Montagu  v.  Nucella,  1  Ross.  K.  1 7S ;  1  Mont  Eq.  PI.  62,  63 ;  Poet,  §  207, 
b.  As  to  parties  entitled  as  a  claafl,  as,  for  example,  as  retidnary  legaleea  or  dis- 
tiibntees,  when  and  noder  what  Gircnuistancea  all  most  be  made  partiea,  and 
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upon  the  ground  of  the  aapposed  uncertaiDty  of  the  persons, 
answering  the  description ,'  but  also,  where  they  may  be  Iniown, 
and  yet  they  are  exceedingly  numerous.^ 

§  106.  But  although  the  Court  will,  in  cases  of  this  sort, 
entertain  jorisdiction  by  creditors,  legatees,  and  distributees  on 
behalf  of  themselves  and  all  others,  and  will  exonerate  the 
executor  or  administrator,  or  other  trustee,  from  all  liability  in 
respect  to  payments  of  the  assets  made  pursuant  to  its  decree ; 
yet  it  is  not  to  be  understood,  that  such  a  decree  absolutely 
binds  the  absent  creditors,  legatees,  or  distributees,  who  have 
had  no  opportunity  of  proving  and  presenting'  their  claims,  so 
tliat  they  are  entitled  to  no  redress,  but  are  to  be  deemed  con- 
cluded. On  tiie  contrary,  although  they  have  no  remedy 
against  the  executor,  or  administrator,  or  trustee;  yet  th^ 
have  a  right  to  assert  their  claim  to  a  share  in  the  property, 
against  the  creditors,  legatees,  or  distributees,  who  have  re- 
caved  it.' 


wlien  a  few  nay  roe  in  bobalf  of  all,  see  CaldecoU  v.  Caldecott,  1  Craig.  &  Fhlll. 
R.18S,1S4;  Harvej  p.  Harvo7,  4  Beavan,  R.  SIS,  !30,  221;  Post,  g  307- 
207,  ^ 

>  Post,  S  207,  &;  Hallett  v.  Hallett,  2  F^ge,  R.  19-21 ;  Ante,  $  89,  note; 
Cockburn  v.  TlHnnpwR,  16  Ves.  328,  839 ;  Manning  e.  Thesiger,  1  Sim  &  Stn. 
106 ;  Cranbonine  v.  Ciupe,  Cai.  Temp.  Finch,  lOG.  In  Manning  v.  Hienger, 
1  Sim.  &  Stn.  lOS,  where  the  plaintiff  sued  on  behalf  of  themselTea  and  the 
Other  l^ateea  and  appoioteee  under  a  wil[  to  hare  Uie  fund  tranrferred  to  Aa 
Court  of  Cbancerj,  an  otjection  wa<  taken,  that  all  the  appointeei,  who  wen 
eatuii  que  trmi  onder  the  will,  ought  to  be  made  technical  parties.  But  it  being 
stated,  that  they  were  Tory  numerous,  (mare  than  fifty  in  nnmber,)  the  Vice- 
Chancellor  said,  ihat  they  ought  regularl;  to  be  all  made  parties  to  the  aait. 
Bnt  as  they  were  rery  numerous,  and  as  the  Bill  was  filed  on  behalf  of  Aein- 
seWes  and  the  other  appointees,  the  rule  might,  in  this  case,  be  dispensed  with. 
So  that  numerousness,  as  well  as  absence  out  of  the  jurisdiction,  or  bmng 
unknown,  may  constitute  a  good  ground  fiir  dispensing  with  all  the  residuary 
l^^tees  being  made  parties.  The  same  principle  would  apply,  where  the  indi- 
Tidual  members  of  a  society,  Tery  numerous,  were  made  roudoary  legatees. 
Cockburn  V.  Thompson,  IS  Ves.  928. 

3  David  e.  Fiowd,  1  Mylne  &  K.  200;  Gillespie  n.  Alexander,  8  Suss.  B.  ISO. 
The  judgment  of  the  Sister  of  the  Bolls,  in  Darid  «.  Frowd,  1  Mylne  &  E. 
SOO,  is  so  important  on  this  point,  that  the  following  extract  is  given :  "  The  per- 
■mal  prqterty,"  wd  he,  "of  an  intestato  is  first  to  be  applied  in  payment  of  Ua 
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§  107.  The  Kcond  class  of  cases,  coustitatiiig  an  exceptiiHi 
to  the  general  rule,  and  already  alluded  to,  is,  where  the  parties 

dabtSiSBd  thendifltribatedainoDgrt  hiineztofkiii.  Hm  penou,  who  Ukw  oui 
adminiBtration  to  hii  eatate,  in  nuMt  case*,  c&nDot  know  wbo  are  hit  creditorb 
and  maj  not  know  who  are  his  next  of  kin,  and  the  sdminialration  of  his  utate 
majr  be  exposed  to  great  delay  and  embarrafsment  A  Conrt  of  Eqnitj-  exer- 
tatta  a  mosl  wM-vaomo  jonsdictian  fbr  the  prevenlian  of  tbii  delsj  and  embuh 
nwment,  and  Cor  the  aadatance  and  protection  of  the  admioiatrator.  Upon  the 
appUcation  of  my  penon  claiming  to  be  interested,  the  Court  refera  it  to  the 
Master  to  mqniK,  who  are  creditora,  and  who  are  the  nut  <£  kin,  and  for  Oat 
pnrptMO  fa>  canM  advertiaeiBenta  to  be  poblvhed  in  the  qnartera  where  creditor) 
and  next  at  kin  are  most  likely  to  be  found,  calling  npon  aacb  creditora  and 
next  of  kin  to  come  in  and  make  their  claimi  before  t^e  Maater,  within  a  reason* 
able  time  atated ;  and  when  that  time  baa  expired,  it  ia  considered  that  the  bert 
potaiUe  ueanB  having  been  taken  to  aacerlain  tbe  parties  really  entitled,  the 
administntor  B»y  reasonably  proceed  to  distribute  the  estate  amongst  thoee  who 
bare,  before  tbe  Master,  established  an  apparent  title.  Suub  proceedings  having 
been  taken,  the  Court  will  protect  the  administrator  against  any  future  olum> 
But  it  is  obTious,  that  the  notice  given  by  advertiaemeals  uajr,  and  must,  in 
many  cases,  not  reach  tbe  parties  really  entitled.  They  may  be  abroad,  and  ia 
a  different  part  of  tbe  kingdom  from  that  when  the  advertisement*  are  pab- 
Uabed,  or,  from  a  multitude  Qf  ciremn  stances,  they  may  not  see  of  hear  of  tbft 
advertisements,  and  it  would  be  the  hei^t  of  injustice,  that  tbe  proceeding*  of 
lite  Court,  wisely  ad<^ted  with  a  view  to  general  oonvenience,  should  have  tha 
ahaolate  effect  of  conclusively  transferring  tbe  property  of  the  true  owner  ta 
one  who  has  no  right  to  it.  It  is  for  this  reason,  that  if  a  party,  who  has  net 
gone  in  before  the  Master,  applies  to  the  Conrt  after  the  Master  has  reported 
the  claimants  who  have  estahlished  before  him  an  apparent  title,  and  makes  ont 
that  he  has  not  been  guilty  of  wilful  de&ult  in  not  cluming  before  the  Master, 
the  Court  will  refer  it  to  the  Master,  to  inquire  into  bis  claim,  and  if  it  be  satia- 
Ikctorily  proved,  will,  in  the  administration  of  the  estate,  give  him  the  same  bene- 
fit of  bis  title,  as  if  he  had  originally  claimed  before  the  Master.  This  is  eveiy 
day's  practice  with  respect  to  creditors.  For  the  same  reason  if  a  creditor  doaa 
■ot  happen  to  discover  tbe  proceedings  in  the  Court,  until  aAer  the  distributloK 
kas  been  actually  made  by  tbe  order  of  tlie  Conrt  amongst  the  parties  having 
by  the  Master's  report,  an  apparent  title,  although  the  Court  will  protect  the 
adnunisuntor,  wbo  ha*  acted  under  tbe  order*  of  the  Cottrt ;  yet,  upon  a  BiU 
filed  by  this  creditor,  ag^nst  the  parties  to  whom  the  property  has  been  distril>- 
nted,  the  Coon  will  npon  proof  of  no  wiUul  de&ult  on  the  part  of  such  cred- 
itor, and  no  want  of  reasonaUe  diligence  on  bis  part,  compel  the  parties  defend- 
ants to  restore  to  the  creditor  that  which  of  right  belongs  to  him.  For  this  prills 
eiple,  I  need  only  refer  to  tbe  case  of  Gillespie  v.  Alexander,  before  Lord  Eldon, 
which  baa  been  introduced  in  tbe  argument.  There,  the  estate  bad  been  li^ 
portioned,  nnder  the  order  of  the  Court,  amongst  the  legatees,  and  actually  pud 
to  them;  except  tluit  one  legatee,  bung  an  isfitnt,  his  praportien  ooold  not  be 
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form  a  voluntary  associitiion  for  public  or  private  purposes,  and 
those  who  sue  or  defend,  may  &irty  be  presumed  to  represent 
the  rights  and  interests  of  the  whote.^  In  cases  of  this  sort, 
the  persons  interested  are  commonly  numerous,  and  any  at* 
tempt  to  unite  them  all  in  the  suit  would  be,  even  if  practicable, 
exceedingly  inconvenient,  and  would  subject  the  proceedings  to 
the  danger  of  perpetual  abatements,  and  other  impediments, 
arising  from  intermediate  deaths,  or  other  accidents,  or 
dumges  of  interest.  Under  snch  circumstaoces,  as  there  is  a 
privity  of  interest,  the  Court  will  allow  a  Bill  to  be  brought  by 
some  of  the  parties  on  behalf  of  themselves  and  all  the  others, 

paid  to  him,  but  mi  carried  to  hii  accoant  \a  the  nitb  After  tbii  distribution 
bjthe  order  of  the  Court,  a  creditor,  who  had  not  claiiued  before  the  Master, 
«atabl{(hed  his  title  ;  and  Lord  Lyndbunt,  then  Muter  of  the  Rblla.acting  upon 
tbe  priDciple  which  I  have  stated,  directed  payment  of  the  creditor's  demand 
out  of  the  fund  in  Coart,  which  had  been  carried  to  the  account  of  the  in&nt. 
Lord  EldoncoDndered.mogt  just)]',  that  the  share  carried  to  the  accoant  of  tbe  in- 
&iit  waaaamoch  tbe  property  of  the  infantas  if  ithadbeenactoally  pud  to  him, 
And  that  the  infiHit'i  share  was  liable  to  the  creditor's  demand  only  in  the  pro 
portion  that  the  other  legatees  were  liable  in  respect  of  the  mini  which  thej  had 
nceived,  and  to  that  extent  reversed  LordLyndhurat's  order;  tbns  ettabliBhing 
tbe  principle,  that  legatees,  who  had  received  payment  under  tbe  order  of  the 
Court,  were  bound  to  refund  to  a  creditor,  who  had  never  claimed  before  the 
Master.  It  ib  ai^aed,  that  there  ia  a  distinction  between  a  creditor  and  a  per- 
■on  cluming  as  nest  of  kin,  becanse  a  creditor,  it  is  said,  has  a  legal  title ;  the 
light  being  eqnal,  there  is  no  diatioction  in  a  Court  of  Equity  between  a  legal 
and  equitable  title.  It  is  not,  however,  accuntc  to  say,  that  a  creditor  continues 
to  have  a  legal  title,  after  the  fund  has  been  administered  in  this  Court ;  he  has, 
under  such  circumstances,  lost  that  title  by  the  administration  of  Ihe  Court,  and 
hk  only  remedy  u  in  a  Court  of  Equity.  It  is  argued,  also,  that  the  case  is  ex- 
tremely hard  upon  the  party  wbo  is  to  refund,  for  that  he  has  full  right  to  con- 
tiiet  the  money  as  bis  own,  and  may  have  spent  it,  and,  that  it  would  be  against 
the  policy  of  the  law  to  recall  maaey  which  a  party  has  obtained  by  the  effect 
tf  a  judgment  upon  a  litigated  title.  There  is  here  nojudgment  upon  a  litigated 
title ;  the  party,  who  now  claims  by  a  paramount  title,  was  absent  from  the 
Court,  and  all  that  is  a^udged  is  that  upon  an  inquiry,  in  its  nature  imperfect, 
putiea  are  found  to  have  a  primA/aeie  claim,  subject  to  be  defeated  upon  better 
information.  The  apparent  title  under  the  Master's  report  is  in  its  nature  de- 
fbnrible.  A  party,  cluming  under  eoch  circumstances,  has  no  great  reason  to 
oomplain  that  bo  is  called  upon  to  replace  what  he  has  received  against  hisright; 
complaints  of  hardship  come  with  little  fbrce  from  the  party  who  seeks  to  sup- 
port a  wrong." 
1  Hont.  £q.  PL  S8-60;  Mandeville  v.  Rig^  3  Peters,  B.  4ST. 
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taking-  care,  that  tbere  shall  be  a  doe  represrat^ion  of  all  8ab< 
stantjal  interests  b^bre  the  Coiut.-^  And  Buch  a  Kll  must  be 
brought  on  b^ialf  of  all  the  parties  in  interest ;  for  if  it  b« 
broogbt  for  the  plaintiff  alone,  it  will  not  be  aiMtained  by  the 
Court  for  want  of  proper  parties.' 

§  108.  This  doctrine  may  be  illustrated  by  adverting  to  ■ 
ease,  whic^  has  oecnrred  in  judgment.  A  Bill  was  brought 
by  the  treasurer  and  managers  of  certmn  works,  called  the 
Temple  Milk  Brass  Works,  on  behalf  of  themselves,  and 
all  other  proprietors  and  parties  in  the  first  und^taking,  exc^ 
the  drfendaats,  who  were  the  late  treasnr«s  and  managws, 
(about  thirteen  in  nnmber,)  for  an  accooDt  for  several  misman- 
agements, misapplications,  and  embezslMuents  of  the  partaer- 
diip  fiinda.  The  partnership  consisted  originally  ctf  eighteai 
shares,  and  these  were  afterwards  divided  into  eight  hundred. 
The  defendants  donurred,  because  the  rest  of  the  propriettH-a 
were  not  made  parties ;  and  the  demurrer  was  overruled  upoa 
the  ground,  first,  that  the  Bill  was  on  behalf  of  all  other  pro- 
prietors, except  the  defendants,  and  so  all  of  them  wen,  in 
eflkct,  parties ;  and  secondly,  that  it  would  be  impracticable  to 
make  them  all  parties  by  name,  and  there  wmild  be  continual 
abatements  by  death,  or  otherwise,  and  so  no  coming  at  justice, 
if  all  were  to  be  made  parties.' 

§  109-  The  Uke  doctrine  has  been  appUed  to  a  case, 
where  a  Bill  was  brought  by  some  shareholders  in  a 
junt  stock  ctHopany,  (the  stock  of  which  was  divided 
into  six  thousand  shares,)  on  behalf  of  all  the  shareholders, 
to  compel  the  directwB  of  the  company  to  r^und  moneys  im- 
properly withdrawn  by  them  from  the  stock  of  the  company, 

1  Coqw.Eq.  Fl.  40 ;  Chaww;  n.  May,  Fmc.  Ch.  Jt92 ;  Lloyd  v.  Loving,  4 
Tm.  7TS ;  Wert  v.  BandAU,  S  Uuou,  B.  194-196  ;  Baldwin  v.  LavrencQ,  2  Sim. 
&Sta.  B.18;  Hichena  D.  Congreve,  4  Rom.  B.  562,  fi76,  S77  ;  Gordon f.  F}m>> 
S  H&re,  B.  323;  Barkei  v.  Walters,  8  BeaTan,  B.  92  ;  Uann  v.  Butler,  2  Barb. 
Cb.  R.  86S. 

•  B^dwiuv.Lawrence,  !Sim.&Sta.lS;  Whltnef  v-Uayo,  15  BL  255. 

s  Cl»iice7  V,  Ua7,  Free  Cb.  592. 
11  • 


-obvGoo»^lc 


196  EQUITY  PLBADINOS.  [cH.  IT. 

and  applied  to  their  own  uae.  Upon  the  objectioo  haag  taken 
of  the  want  of  proper  parties,  the  Court  overruled  it,  upon  th« 
ground  that  justice  would  be  unattunable,  if  all  the  sharehirfders 
were  required  to  be  niade  parties  to  the  suit ;  and  that  a  s^ia- 
rate  Bill  by  each  ahareholder,  to  recover  hia  proportion  of  the 
money,  would  produce  enormous  inconvenience  and  muldpUed 
htigation ;  and  that  all  the  shareholders  had  one  comnum  right 
and  one  common  interest  to  be  subserved  by  the  suit,^ 

§  no.  The  like  doctrine  has  been  applied  to  a  case,  where 
diere  was  an  Association  of  Widows,  coatribating  to  a  fund  to 
pay  them  annuities.  The  fund  having  proved  insufficient,  ap- 
plication  was  made  to  the  Court  by  Bill,  by  some  of  the  widows, 
on  behalf  of  themselves  and  all  others,  against  the  directors,  to 
compel  a  specific  performuice  of  the  original  articles  of  sub- 
scription, they  having  reduced  the  annoities.  One  of  the  diffi- 
culties was,  that  all  the  persons  interested  were  not  before  the 
Court  by  name ;  for  every  subscriber,  who  had  not  been  a 
member  long  enough  to  become  an  annuitant,  and  the  repre- 
sentatives of  those  who  were  dead,  had  an  interest  to  state  their 
tide  in,  or  to  recover  the  money.  The  Court  sustained  the  Bill, 
upon  the  ground,  that  it  virtually  brought  the  parties  before 
the  Court,  as  far  as  was  practicable  and  convenient ;  and,  that 
it  was  better  to  go  as  far  as  possible  towards  justice,  than  to 
deny  it  altogether.' 

§  111.  The  like  doctrine  has  been  applied  to  cases  of  vol- 
untary associations,  which  although  not  corporations,  are  yet 
recognized  by  law ;  as,  for  example,  that  of  Mutual  Assurance 
Companies  in  England,  where  any  number  of  persons  are  per- 
mitted to  associate  for  the  insurance  of  each  otiier,  all  in  effect 
participating  as  in  a  partnership.  In  such  a  case,  it  is  evident, 
that  if  an  occasion  should  arise  to  resort  to  Equity  for  an  ac- 


"Bockleyp.  Carter,  cited  17  Tea.  Zl,  15;  and  b  Cockbnm  v.  Tbomp- 
■01),  16  Ves.  828,  839 ;  Fearce  o.  Piper,  IT  Ves.  1,  embraced  tlie  tame  prin- 
dple. 
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connt,  as  it  would  be,  if  oot  impossible,  almost  impracticable^ 
to  bring  all  persons  interested  as  parties  before  the  Court,  the 
snit  must  be  against  some,  being  proprietors  and  accountable 
parties,  and  instituted  by  others  on  behalf  of  all.' 

§  lis.  Upon  similar  grounds,  where  an  act  of  Parliament 
andiorized  a  rate  to  be  assessed  by  commissioners  of  a  fund 
tipOD  the  inhabitants  of  a  town,  in  aid  of  the  fnnd,  for  charitft- 
Ue  purposes,  some  of  the  inhabitants  of  the  town  were  allowed 
to  file  a  Bill,  on  behalf  of  themselves  and  alt  tbe  other  inhabi- 
tants, against  the  commissioners  of  the  fund,  alleging  a  misap- 
pfication,  and  that  the  rate  assessed  by  them  was  unnecessary, 
and  asking,  that  tbe  collection  of  it  might  be  restrained  ;  for 
diey  all  possessed  a  common  interest,  and  it  was  impracticable 
to  join  them  all  in  the  suit,' 

§  1  IS,  So,  some  of  the  shareholders  of  a  canal  have  been 
permitted  to  bring  a  Bill  on  behalf  of  themselves  and  all  other 
shareholders,  against  the  commissioners  of  a  canal  to  set  aside 
an  agreement  made  by  commissioners,  contrary  to  the  act  of 
Parliament  authorizing  the  canal ;  for  under  such  circum- 
stances, all  the  shareholders  must  be  deemed  to  have  a  common 
interest,  to  compel  obedience  to  the  act  of  Parliament.  On 
that  occasi<Hi  the  Court  said  :  "  In  order  to  enable  a  plaintiff 
to  sue  on  behalf  of  himself  and  all  others,  who  stand  in  tbe 
same  relation  with  him  to  the  subject  of  tbe  suit,  it  must  appear, 
diat  the  relief  sought  by  him  is  in  its  nature  beneficial  to  all 
those,  whom  be  undertakes  to  represent.  The  several  persons, 
who  advanced  moneys  upon  the  credit  of  these  tolls,  must  be 
taken  to  have  advanced  such  moneys  in  the  confidence,  that  the 
powers  of  management  of  the  tolls,  whi(^  were  vested  in  tbe 
commissioners,  would  be  only  exerdsed  according  to  tbe  direo- 
dons  of  the  act,  and  a  Bill  which  has  for  its  object  the  due  ex- 
ercise of  those  powers,  and  to  avoid  a  breach  of  trust,  must 

I  Cooper,  Eq.  PL  40 ;  Cockbnm  o.  ThompsoD,  16  Ves.   138,  339 ;  Llojd  a. 
liOaring,  6  Tm.  778;  Benson  v.  Heftthorn,  1  Yonnge  &  Coll.  New  R.  836. 
■  AUomer-Genend  v.  Beel&t,  S  Sim.  &  Sto.  67. 
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be  intended  in  its  nature  beneBdal  to  every  sbarriiolder."  ^  We 
shall  presently  see,  bow  essendal  an  ingredimt  this  is  in  casei 
of  numerousDesa  of  parties.^ 

§  114,  Upon  the  tike'  grounds,  a  few  of  a  iarge  nombcr  of 
'peracBB,  (as,  for  example,  parisbionera,)  have  been  permitted  to 
institute  a  suit  on  behalf  of  themselves,  and  the  rest,  for  relirf 
against  acts  draie  by  commissioners,  [^pointed  under  an  act  of 
Parliament,  which  wa«  injurious  to  their  oommoo  right,  al- 
though a  nuyority  of  the  pariahionera  i^^Hroved  of  those  acts, 
u>d  disapproved  of  the  suit.  For,  where  a  matter  is  neces- 
sarily iojurious  to  the  common  right,  the  majority  of  the  per- 
sons interesled  can  neither  excuse  the  wrong,  nM*  deprive  all 
other  parties  of  their  remedy  by  suit.' 

§  114i  a.  So,  pewholders  and  members  of  the  congregation, 
for  whose  use  a  chapel  was  held  in  trust  for  religious  service 
according  to  the  doctrines  and  disdpline  of  the  Church  of  Scot- 
land, have  been  permitted  to  maintain  a  suit  od  behalf  of  them- 
selves and  all  others  of  the  congregation,  except  the  truBteea, 
who  were  members,  and  were  guilty  oi  a  breach  of  trust,  to 
compel  obedience  to  the  trust,  because  the  object  of  the  suit 
was  for  the  common  benefit  of  all  the  members  of  the  oongre* 
gatioD,  except  the  offending  trustees ;  and  in  no  other  way  could 
redress  for  the  injury  complained  of  be  obtained.* 

§  115.  So,  where  some  of  the  partners  in  a  very  numerous 
company,  (five  hundred  and  more,)  filed  a  Bill  on  behalf  of 
themselves,  and  all  the  other  partners,  to  rescind  a  contract, 

1  Gny  V.  Chaplin,  2  Sim.  &  Stu.  367.  See  MADdeTille  ■>.  Siggi,  3  Peten, 
B.487. 

>POTt,§  180-194. 

3  Bromlej-  v.  Smitl^  1  Sim.  B.  8.  lo  Jonea  v.  Garcia  del  Bio,  1  Turn,  ft 
Buss.  300,  Lord  Eldon  uld: — "  Tbe  CMes,  where  one  part;  files  a  Bill  in  behalf 
of  himself  and  others,  are  cases,  where  others  hare  a  choice  between  that  and 
nolhiag.  Bnt  how  can  it  be  managed,  where  some  parties  are  not  dissatisfied, 
and  are  dispoaed  to  abide  hy  the  contract  ?  "  These  remarks  seem  to  require 
qualification. 

*MiUigan  d.  HitoheU,  8  Mvlne  &  Crug,  72,81;  Post,  §143.  See  Attorney- 
General  »■  Monro,  2  De  Gex  &  Smale,  122. 
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entered  into  od  behalf  of  the  partnership,  where  it  waa  mani- ' 
fest,  from  the  circumBtances  of  the  case,  that  it  would  be  for 
Uu  benefit  of  all  the  partners  that  the  contract  should  be  re- 
MiDded,  it  was  held  by  the  Court,  upon  an  objection  for  want 
of  parties,  that  the  Bill  was  maintainable.  Upon  that  occasion 
it  was  said  to  be  a  rule  of  Courts  of  Equity,  that  where  the 
parties  are  so  numerous,  as  to  render  it  inconvenient  or  impra^ 
tkable  that  they  should  be  parties  to  the  record  ;  if  they  all  have 
one  common  interest,  a  few  may  sue  on  behalf  of  themselves 
and  all  the  other  members  of  the  company ;  and  that  the  case 
then  in  jodgment  fell  within  this  predicament.' 

§  115a,  So,  where  a  Bill  was  filed  by  the  trustees  of  a 
voluntary  Assurance  Company,  the  members  of  which  were 
oonataDtly  fluctuating,  for  the  purpose  of  procuring  a  policy 
underwritten  by  the  trustees  for  the  company  to  be  cancelled  on 
Bccoant  of  fraud,  and  the  Bill  alleged,  that  the  members  of  the 
company  were  very  numerous,  and  their  names  and  places  of 
abode  unknown,  and  could  not  be  ascertained  by  the  plaintifis ; 
it  was  held  that  the  members  need  not  be  made  parties,  but  the 
trustees  alone  might  maintain  the  Bill,  as  the  cancellation  of 
the  policy  was  for  the  common  benefit  of  all.'  So,  where  three 
directors  of  an  Assurance  Company,  who  had  signed  a  policy, 
filed  a  Bill  on  behalf  of  themselves  and  all  other  shareholders 
in  the  company,  praying,  on  allegations  of  fraud  and  misrepre- 
sentation, that  it  might  be  delivered  up  to  be  cancelled ;  it  was 
held,  that  the  board  of  directors,  who  managed  the  a&irs  of  the 
company,  were  not  necessary  parties.* 

'  Scnall  V.  Atwood,  1  Tounge,  B.  407,  i06.  The  objection  and  the  answer  to 
it,  with  a  review  of  tbe  priotipol  caaes,  were  very  elaborately  considered  by  tbe 
bar  and  the  Coart  on  this  occasion.  Lord  LyndhoTet's  judgment  is  very  pointed 
and  nil!  on  tbe  sobject.  See  also  Lord  Brougham'B  judgment  in  Walbum  d. 
Ingleby,  1  Mylne  &  K.  7S,  77 ;  and  the  judgment  of  Lord  Cottenham  in  Mare 
V.  Malachy,  1  Mylne  &  Craig,  599,  and  in  Taylor  t>.  Salmon,  4  Mylnc  &  Cnig, 
141,  and  in  Wall  worth  v.  Holt,  i  Mylne  ft  Craig,  619,  635-640;  Benton  v. 
Hoathorn,  1  Yonnge  &  Coll.  New  R.  326  ;  Post,  §  115,  130-188. 

>F«nn  t>.  Craig,  3  Yonnge  &  Coll.  216.     Bee  Post,§  147-150,  216. 

a  Baricer  v.  Walter*,  8  Beavan,  R.  92. 
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§  115^.  So,  where  a  Bill  was  filed  by  a  member  of  a  clob, 
which  had  been  dissolved,  on  behalf  of  himself  aod  all  other 
members  at  the  time  of  the  dissolution,  seeking  to  recover  from 
two  of  the  members  of  the  committee  of  the  club,  funds  whid 
they  were  alleged  to  have  mist^ropriated ;  the  Bill  allt^ed, 
that  a  portion  of  the  funds  was  payable  to  the  plaintiff  oa 
trustee  under  a  certain  deed,  and  the  rest  to  Messrs.  H^ 
the  bankers  of  the  club,  and  in  th^r  hands  to  be  sutgect  to 
the  control  of  the  committee  of  the  club ;  and  the  Bill  con- 
tained allegations,  showing  that  the  members  of  the  club  were 
alone  interested  in  the  funds ;  and  the  Bill  prayed  an  acoonnt, 
and  that  the  first  mentttsied  portion  of  the  funds  might  be  pud 
to  the  plaintiff,  or  otherwise,  as  the  Court  ^ould  direct,  and  the 
rest  to  Messrs.  H.  or  otherwise,  as  the  Court  should  direct ;  it 
was  held,  on  demurrer  for  want  of  parties,  that  none  of  the  otfav 
members  of  the  committee  or  dub  were  necessary  parties.^ 


1  On  thu  occknon.  Lord  Langdile  is  reported  to  hkre  Mid  -.—^  In  the  prea- 
ent  case,  if  I  correctl;  collect  the  sum  of  it,  it  ii  this :  It  iB  alleged  that  the  tm 
defendants,  Hastings  and  Emly,  havn  poesessed  themselTCB  of  property  belong- 
ing to  this  club,  which  I  mast  ranaider  as  a  partnerahip ;  that  one  of  the  sums  of 
money  nhich  they  have  it  subject  to  a  pwticolar  trust, — fomitare  ntoney;  tba 
other  is  general  assets  of  the  partnership;  that  they  have  possessed  themselrei 
of  these  sums  of  money,  and  refuse  to  account  for  them.  The  Bill  desires  to 
ncovei*  these  sums,  not  for  the  purpose  of  distrihntion  fbr  the  purposes  of  this 
partnership  by  the  Court  and  by  means  of  the  Bill,  but  for  the  purpose  of  briog- 
ing  them  within  the  control  of  the  governing  body  of  the  partnership,  in  order 
that  thoy  may  bo  applied  under  that  control  according  to  the  rights  of  the  par- 
ties. That  seems  to  me  to  be  the  nature  of  the  BilL  How  can  that  be  done  ? 
The  pidntiff  and  alt  the  others,  except  these  two,  must  have  an  interest  in  hav- 
ing the  money,  which  the  demurrer  admits  to  be  in  the  possession  of  the  defend- 
ants, brought  within  the  control  of  the  dub— that  is  a  common  interest.  How 
this  money,  when  it  is  brought  within  the  control  of  the  club,  ought  to  be  applied, 
is  another  quesUon ;  to  say  that  we  can  recover  it  and  place  it  within  the  control 
of  the  club,  leaving  it  there  subject  to  litigation,  is  saying  what  is  asked  to  be 
done  in  this  case,  and  is  no  more  than  was  asked  to  be  dona  in  that  other  case 
of  Walworth  v.  Holt  Then,  if  it  is  for  the  common  benefit  of  all,  except  thoae 
who  are  here  defendants,  that  this  should  be  recovered,  why  should  it  not  be 
done  ?  It  is  said,  this  is  a  case  of  dissolution.  Very  true,  it  is  a  case  gf 
dissolution,  and  that  shows  that  there  ought  to  bea  windingup  and  a  final  settle- 
ment.   But  how  is  it  mtb  a  partnership  after  a  dissolution,  and  before  the  affain 
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§  116.  ThaB  fitf  we  have  been  ooDsidering  cases,  where  the 
^1  u  hrongfat  by  some  projHietorB,  as  ptaiotifib  on  behalf  of  all. 
Bat  the  like  doctrine  applies  to  csaea,  where  there  are  many 
persooB,  defendaDts,  bdooging'  to  a  volontuy  amoeiatirai,  agiainst 
wbom  the  suit  is  brought.  In  anch  caees,  it  is  safficient,  that 
aoch  a  number  of  the  proprietors  are  bron^t  before  the  Coart, 
as  may  £urly  r^resent  the  interests  of  all,  where  those  interests 
are  of  a  common  characttr  and  responnbility.'  Thna,  for  exam* 
pie,  where  a  committee  of  a  voluntary  club  or  association  entered 
into  agreements  and  incurred  expenses  on  account  of  the  club, 
h  was  held,  aa  a  Bill  brought  by  a  creditor  against  the  com- 
nuttee,  that  it  was  not  necessary  to  make  the  other  members  of 
the  club  pardfls  to  the  suit,  on  account  of  die  members  being 
BDmerooB,  as  well  as  unknown.'  In  sntji  a  case,  it  seems 
proper,  if  indeed,  it  be  not  indispensable,  to  charge  in  the  Bill, 
Aat  die  membo^  are  numerous,  and  many  unknown.' 


of  tbe  partnenhip  &ra  woand  Dp?  The  natural  coQoection  betwceo  the  part- 
ner! a  not  disKilTed  intii  the  iligsolation  of  the  partnenhip,  becanae  it  most  con- 
liniie  for  the  pnrpooe  of  collecting  the  aneta  and  windiof  up  the  partnenlup; 
ItQ  the  matter  is  cIoKd  there  a  a  qua»i  p&rtuerahipy— •  mutual  interest  between 
the  partners.  One  of  the  things  required  for  the  irinding  up  of  the  partnenhip 
B,  that  the  aaetB  ghonld  be  collected.  When  it  is  desired  to  collect  die  assets,  it 
n^y  appear  that  one  indindaal  has  got  assets  which  he  keeps  in  his  posseasion 
adversely  to  all  the  rest,  which  it  is  the  commoo  interest  to  collent,  and  which 
being  collected,  ought  to  be  applied  regularlf  towards  the  winding  up  of  the 
partnenhip.  Kow,  then,  in  the  present  slate  of  the  record,  the  question  is, 
whether  the  defendants  are  to  answer  ?  1  cannot  determine  at  all  at  this  time, 
whether  It  may  not  hereafter,  in  consequence  of  what  may  appear  in  the  answer, 
be  abeolutelj  necessary  to  make  these  other  persons  parties ;  but  taking  the  Bill 
as  it  now  standi  on  the  rseord,  which  is  admitted  by  the  demurrer,  I  own  that  it 
does  not  appear  to  me  necessary,  or  that  I  onght  to  allow  the  present  demurrer. 
Bnt,  overruling  the  demurrer,  I  beg  to  have  it  cleaHy  nndentood,  that  it  may 
appear  in  the  answer  which  these  gentlemen  put  in,  that  it*is  quite  necessary 
not  only  to  make  the  persons  now  ptrinted  out,  but  otlier  persons,  parties,  tot 
they  may  object  by  answer  after  tins  demnrrer  is  OTermled.'  Kchardson  v. 
^stings,  T  Bearan,  R.  829 ;  llBearan,17. 

■  Cooper,  Eq.  PL  40 ;  Adair  v.  New  BiTer  Co.  11  Tea.  444. 

■  CoUen  «.  Dake  of  QneentbnrT,  1  Bro.  Ch.  R.  101 ;  Cooper,  Eq.  PI.  40 ; 
CoBsins  v.  Smith,  IB  Ves.  G44. 

>In  CnUene.  I>nke  of  (Jueensbnrjr,  1  Bro.  Ch.  R.  101,  note  (3),  the  Bill 
charged,  tlvt  tbe  pluntiff'  *>  eonld  not  discOTer  the  seTflral  memben  of  the  clnb, 


-obvGoo»^lc 


182  EQUITY    PLEADINGS.  [CB.  IT. 

§  1 17-  Upon  similar  grouoda,  where  a  joint  stock  company, 
created  under  an  act  of  Parliament,  were  sued  for  a  specific 
performance  of  an  agireement  for  a  lease,  entered  into  by  the 
vendors,  of  certiun  real  estate,  which  was  sold  to  them  pendente 
Ute,  and  the  treasurer  and  directors  only  were  made  parties,  die 
Court  overruled  the  objection,  that  all  the  proprietors  were  not 
made  parties.  On  that  occasitm  the  Court,  after  ezamiiuDg 
the  leading  authorities,  added  the  following  e^resaive  language : 
"  There  is  a  current  of  authority  adopting  more  or  less  a  gen- 
eral principle  of  exception,  by  which  the  rule,  that  all  persons 
interested  must  be  parties,  yields,  when  justice  requires  it  in 
the  instance,  either  of  plaiati£^,  or  of  defendants.  The  rigid 
enforcement  of  the  rule  would  lead  to  perpetual  abatement. 
This,  therefore,  cannot  be  regarded  as  a  new  point,  or  as  creat- 
ing a  difficulty.  It  is  quite  clear,  that  the  present  suit  has  suf- 
ficient parties,  and  that  the  defendants  may  be  considered  as 
representing  the  company." ' 

§  118.  So,  where  the  city  of  London  bad  teased  certain 
water  pipes  and  privileges  to  a  lessee  for  a  specified  rent ;  and 
the  lessee  had  afterwards  assigned  it ;  and  the  assignees  had 
subdivided  the  interest  into  nine  hundred  shares ;  and  a  Bill 
was  brought  to  enforce  the  payment  of  the  rent  in  u-rear 
against  the  assignees  and  some  of  the  shareholders ;  it  was 
held,  that  all  the  shareholders  need  not  be  made  pardes,  «nce 


uid  procuTO  a  remedy  against  them,  ai  thej-  were  nnmerons,  and  manjr  of  them 
totally  anknoirn  to  him."  See  also  Adair  o.  New  River  Co.  II  Ye*.  439.  In 
Cotuina  o.  Smith,  13  Yes.  544,  Lord  Chancellor  Eldon  mid,  that  "Where  ft 
legal  body  acts  by  committees,  it  is  enough  to  consider  the  contract  made  with 
those,  who  think  piMper  to  undertake,  looking  to  the  body  for  which  they  un- 
dertake for  indemnity  ;  and  the  pl^ntifis  at  law  could  not  be  nonralted,  nor 
oould  they  defend  an  action  against  them  on  that  ground." 

1  Meux  EI.  Maltby,  2  Swanst.  R.  284.  The  Master  of  Uie  EoUa  cited  and  com- 
mented upon  all  the  leading  authorities  on  this  occasion,  as  did  Lord  Eldon  in 
Cockburn  c.  Thompson,  16  Yes.  828,  329.  It  was  said  by  the  Yice-Chaucellor, 
in  Lancaster  v.  Thompson,  b  Madd.  R.  12,  IS,  that  where  it  is  attempted  to  pro- 
ceed against  two  or  three  indiTiduals,  as  representing  a  numerous  class,  it  must 
be  alleged  in  the  Bill,  that  the  suit  is  bron^t  against  them  in  tlmt  obancter. 
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it  wae  obviously  impracticable  to  bring  them  all  before  the  Court.^ 
So,  where  upon  the  creotioii  of  a  water  company,  the  Crown 
had  reoraved  a  mdety  of  ihe  interest,  and  afterwards  that  moie^ 
was  aabdinded  into  a  large  nmnber  of  shares,  (over  one  hun- 
dred ;)  flua  suit  brooght  by  an  annuitant  against  the  company, 
it  was  insisted,  diat  all  ihe  shareholders  oaght  to  have  been 
made  parties.  But  the  Court  ovennled  the  objection,  saying, 
that  it  was  not  necessary,  ihat  all  the  proprietors  of  the  King's 
share,  as  well  as  of  the  company's  share,  (whose  share  had  also 
been  subdivided,)  should  be  made  parties ;  for  those  partiee 
were  represented  before  the  Court;  and  no  objection  could 
arise  on  this  account ;  for  it  was  impracticable  to  comply  with 
the  general  rule.' 

§  119.  Upon  similar  grounds,  where  the  stockholders  of  an 
incorporated  bank,  on  its  dissolution,  had  divided  the  capital 
stock  among  themselves,  leaving  a  deficiency  to  pay  their  out- 
standing bank  bills,  it  was  held,  that  a  bill  holder  might  main- 
tun  a  suit  agunst  some  of  the  stockholders  to  subject  the  funds 
in  their  bands  to  contributioo  pro  rata  to  pay  the  bills  in  his 
hands,  without  makiog  all  the  other  stockholders  parties.'  So 
where  appointees  are  numerous,  it  has  been  held,  that  they  may 
be  represmted  as  defendants  lo  a  snit,  by  some  as  on  behalf  of 
the  rest.* 

§  ISO.  The  third  class  of  cases  already  alluded  to  as  con- 
rtitutiog  an  exception  Jp  the  general  rule,  as  to  parties,  is,  where 
the  parties  are  very  numerous,  and  although  they  have,  or  may 
have,  separate  and  distinct  interests,  yet  it  is  impracticable  to 
bring  th«n  all  before  the  Court,  and,  on  this  acconnt,  they  are 
dbpensed  with.'     In  this  class  of  cases,  there  is  usually  a 

■(StyoTLoDdonp.  mcbmoDd,  SVera.421;  S.  C.  Proc.  Ch.  IfiSj  8.  C.  1 
Bio.  PhL  R.  hy  Tomlios,  dlS.    See  also  Yeraon  v.  BUvkerly,  2  Atk.  U4,  Hi. 

3  Adair  ■>.  New  River  Compuir,  11  Vea.  448, 444. 
3Woodi).Dummer,S  Mason,  B.  SIS- 31S,  and  cases  there  rited. 

4  HUb4nk  D.  CoUier,  1  Collyer,  337. 

•  1  MoatEq.  FL  G7,  68.    Id  WUsod  v.  6tBiibope,  !  Colljer,  B.  G2S,  the  Bill, 
which  was  brought  by  theptaintiffon  behalf  of  himself  and  all  other  shareholders, 
l^-PL.  12 
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privity  of  interest  between  the  parties ;  bat  such  a  privity  is 
not  the  foundation  of  the  excepti<m.  On  the  contrary,  it  is  sus- 
tained in  some  cases,  where  no  such  privity  exists.  ^  However, 
in  all  of  them  dwre  always  exists  a  common  interest,  or  a  com- 
mon right,  which  the  Bill  seeks  to  estabhsh  and  enforce,  or  a 
general  claim  or  privilege,  whidi  it  seeks  to  establish,  or  to  nar- 
row, or  take  away.  It  is  obvious,  that  under  such  circum- 
stances, the  interests  of  persons,  not  actual  parties  to  the  suit, 
may  be  in  some  measure  affected  by  the  decree ;  but  the  suit 
is  nevertheless  permitted  to  proceed  without  them,  in  order  to 
prevent  a  totAl  failure  of  justice.^  Indeed,  in  most,  if  not  in 
all,  cases  of  this  sort,  the  decree  obtained  upon  such  a  Bill  will 
ordinarily  be  held  binding  upon  all  other  persons  standing  in 
the  same  predicament,  the  Court  taking  care  that  sufficient  per- 
sons are  before  it,  honestly,  fairly,  and  fuUy,  to  ascertain  and 
try  the  general  right  in  contest.' 

§  121.  Thus,  for  example,  Bills  have  been  permitted  to  be 
brought  by  the  lord  of  a  manor  against  some  of  the  tenants, 
or,  vice  versa,  by  some  of  the  tenants  on  behalf  of  themselves 
and  all  the  other  tenants,  against  the  lord,  to  establish  some 
right ;  such,  for  instance,  as  a  Bill  with  r^;ard  to  suit  to  a 
mill,  or  a  right  of  common,*  or  a  right  to  cut  turf."     Id  like 


charged  tbat  the  other  shareholdera  were  unknown  to  the  plaiotiff,  aod  if  known, 
would  be  too  nnmeroiu  to  be  made  parties  to  the  nut.  A  demnrrer  for  the 
want  of  parties  was  OTeimled.     Poet,  g  285. 

1  Mayor  of  fork  v.  Pilkiaton,  1  Atk.  283;  City  of  London  v.  Forkina,  4 
Bro.  Pari.  Cas.  16B ;  S.  C.  8  Bro.  Pad.  by  TomUui,  G03. 

*  MitC  £q.  Fl.  \>7  Jeremy,  1 70 ;  Cooper,  £q.  PI.  40,  41 ;  West  t>.  Bandall,  S 
Maaoo.R.  IS3-19S;  Cockbum  v.  Thompson,  16  Ves.  32S;  Long u.  Younge,  S 
Sim.  R.  8S9  ;  Mayor  of  York  v.  Pilkinton,  1  Atk.  288 ;  Post,  §  !86. 

1  Adair  tr.  New  lUver  Company,  II  Tea.  429,444;  Menx  v. Maltby,  2  Swanit. 
283,  284  ;  Weale  u.  West  Midd.  Water  Works  Co.  1  Jack.  &  Walk.  3G9 ;  Duke 
of  Norfolk  V.  Myen,  4  Madd.  113, 114  ;  Baker  v.  Rogers,  Sol.  Gas.  in  Ch.  74  ; 
Hann  v.  Butler,  2  Barb.  Ch.  R.  368. 

*  Mitf.  £q.  FL  by  Jeremy,  170 ;  Cooper,  £q.  PL  41 ;  Conyen  tr.  Lord  Aber- 
garenny,  1  Atk.  28&;  Brown  v.  Vermnden,  1  Cli.  Caa.  271;  Cockbuni  v. 
nompmn,  16  Yes.  328 ;  West  t>.  Bandall,  2  Mason,  R.  18S ;  Meai  v.  Maltby, 
2  Swanst.  283. 

■  In  anch  cases  the  bill  should  be  on  behalf  of  all  the  tenants ;  for,  if  it  be  a ' 
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manner,  &  Bill  h&a  been  permitted  to  be  brought  by  the  parson 
of  a  pariah  againat  some  of  the  parishioners,  to  establish  a 
g^ieral  right  to  tithes,  and  the  others  have  been  bound  by  the 
^cree  made  in  the  sail ;  ^  and,  conversely,  a  Bill  has  been  per- 
mitted to  be  brought  by  some  of  the  parishioners,  on  behalf 
of  all,  against  the  parson,  to  establish  a  parochial  modus.'  So, 
where  all  the  inhabitants  of  a  parish  had  a  ri^t  of  common 
onder  a  trust,  a  aoit  has  been  permitted  to  be  brought  by  (Hie, 
on  behalf  of  himself  and  all  the  other  inhabitanta.'  In  all 
these  cases,  although  there  were,  or  might  be,  distinct  interests 
in  the  different  tenants  or  parishioners ;  yet  (here  was  a  general 
right  and  privity  between  them,  as  to  the  chum,  asserted  in 
the  Bill;  and,  therefore,  the  suit  was  held  to  be  well  in- 
adtoted.^ 


a  rigbt  claimed  hy  tH,  and  iatennipted,  at  denied  to  all,  s  Bill  bjr  tt  liogle 
tenajit  would  not  be  proper.  Baker  n.  Rogert,  Sel.  Caa.  Ch.  74 ;  tee,  to  the 
nme  point,  Lancaater  v.  Thompson,  5  Madd.  R.  13. 

I  Blown  c.  Ven&udeD,  1  Cb.  Cm.  87S ;  Uajor  <a  York  v.  PiUdntan,  1  Aft. 
S82. 

*  Mit£  £q.  Fl.  hj  Jeremy,  1 70 ;  Badge  t>.  Hopkini,  2  Eq.  Abridg.  1 70 ;  Foore 
p.  Clarke,  2  Atk.  515;  Cooper,  Eq.  FL  41 ;  Cockbam  t>.  Tfaompsin,  IS  Tes- 
S2S ;  Weat  v.  B«ndall,  2  UasoD,  R.  ISft  ;  Mayor  of  York  v.  Pilkinbm,  1  Atk. 
282-  284 ;  Heox  r.  Ifaltby,  2  SwaiuL  R.  SSi ;  Chaytor  v.  Trinity  Cdlege,  $ 
Anrt.  841 ;  Hardcaitle  e.  Smilhson,  3  Atk.  247. 

*  Anon.  1  Ch.  Caa.  269  ;  Mitf.  Eq.  PI.  by  Jeremy,  IS8, 169. 

*  Mayor  of  York  v.  FUkinton,  1  Atk.  282-284.  The  tme  diitinetiou  if 
between  the  caaei,  where  the  parties  have  a  common  right  or  general  intereet 
in  the  tabjcct  ^  controTeny,  and  cases  where  tbey  haTe  distinct  and  Mveial 
interesta  mily,  and  no  common  right  or  claim.  See  Jonea  r.  Garcta  del  Bio,  1 
IWn.  &  Sam.  !99  -  301.  In  Long  v.  Yonnge,  2  Sim.  R.  369,  the  Vice-Chan* 
cellor  nied  the  following  language : — "  Now  the  rales  with  re^)ect  to  parties  are 
exceedingly  plain  and  intelligible  to  thoee  who  will  consider  the  principle  on 
which  they  are  founded.  The  general  rule  is,  that  all  parties  interested  in  the 
nbject  of  the  init,  shall  be  parties  to  the  record.  Then  there  are  certain  ex- 
ceptions. All  thoee  exceptions,  as  far  as  this  particular  point  is  concerned,  may 
be  divided  into  two  parts.  One  exception  is,  where  several  persons,  having 
distinct  rights  agvnit  a  common  fund,  or  a^nst  one  individual,  are  allowed,  a 
&w  of  them,  on  behalf  of  themselves  and  the  rest,  ta  file  a  Bill  for  the  puipoea 
ot  proeacnting  their  mobul  rights  against  the  common  fund,  or  the  individual 
GaUe  to  tlinr  demand.  The  other  exception  is,  where  a  person  may  have  a 
ri^  agauut  Mvenl  individnals,  who  an  liable  to  common  oUigations.    In  (hat 
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§  1S2,  Upon  similM'  grooDds,  althongh,  hy  the  general  mle 
all' the  persons,  whose  estates  are  affected  with  a  rent  charge, 
should  he  nkade  partiea  to  b  snit  brought  to  enforce  it ;  yet,  if 
some  of  them  are  unknown,  or  if  they  are  very  numeroos,  so 
that  the  rnk  becomes  impracticahle,  or  exceedingly  inconve* 
niesit,  the  Court  will  dispense  with  it ;  '■  and  the  parties  before 
die  Court  will  be  left  to  seek  contribution  from  the  other  pen- 
sons  in  a  new  Bill  for  contribution.'  Here,  also,  th^e  is  a 
privity  between  all  the  terre-tenants  as  to  the  rent  charge, 
although  their  estates  are,  or  may  be,  otherwise,  several  and 
distinct. 

§  ins.  So,  where  there  is  one  general  right  to  demand  ser- 
Ttce  from  the  individuals  of  a  large  district,  as  ftH*  eicample,  a 
right  to  demand  that  all  the  individuals  of  a  large  district 
should  grind  all  the  com  for  their  subsistence  at  a  particular 
miH  ;  in  such  a  case,  dte  mill-owner  may  sue  a  few  in  Equity, 
to  establish  his  right  agunst  all.  Bat  so  many  most  be  joined, 
as  will  fairly  and  honestly  try  the  legal  right.' 


case,  a  Bill  u  allowed  to  be  filed  bf  a  nngle  plaintiff  ag»ii«t  some ;  but  not  all, 
of  those  pertons,  irho  are  bound  to  make  good  the  plaintiff's  demand.  His  is 
tlie  general  (fiTiiion  rf  the  exoeptiona  to  the  general  rule.'  See  also  Hidieiw 
t>.  CongT«Te,  i  B.are.  B.  S32,  576,  S77 ;  Crease  v.  Babcoclt,  10  Mete.  63t. 

1  Attomej-General  r.  Wybnish,  1  P.  Will  699 ;  a  C.  8  Eq.  Abridg.  187  ; 
AttorneT-General  p.  Jackson,  II  Yea.  367  ;  Attorney-General  o.  Shelly,  1  Salk. 
B.  16S;  Cooper,  Eq.  PI.  41. 

9  Attorney-General  n.  New  Bim  Ca  11  Vei.  iU,  44S. 

I  Lord  Eldon  alluded  to  this  class  of  cases  in  Adair  v.  He  New  Biver  Com- 
pany, 11  Ve*.  444,  and  nied  tbe  fbUoiring  language: — "There  is  one  class  of 
cases,  very  important,  upon  thw  (ubject,  namely,  where  a  person,  haring  at  law 
a  general  right  to  demand  service  from  tlie  indiTidoaU  of  a  large  district,  to  his 
null  for  instance,  may  sue  thus  in  Equity.  Hii  demand  ii  upon  every  individual, 
not  to  grind  com  tbr  their  own  snbostence,  except  at  his  milL  To  bring  actitmi 
■gnnst  ereiy  individnal  tar  aabtracting  that  ierrice,  is  regarded  as  perfectly 
impracticable.  Therefore  a  Bill  is  filed  to  establish  that  right ;  and  it  is  not 
necessary  to  bring  all  the  inffindnab.  IVhy?  Not  that  it  is  inezpe^ent,  bet 
QaX  it  is  impracticable,  to  bring  them  alL  The  Court,  therefore,  has  reqnired  so 
many,  that  it  can  be  justly  said,  they  will  ftirly  and  honestly  try  the  l^;al  right 
between  themselves,  all  other  pennns  interested,  and  the  plaintiff;  and,  when 
the  legal  right  is  so  eataUisbed  at  law,  die  remedy  in  Equity  is  veiy  simple  J 
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$  1^.  But  Bills  have  alao  beeo  allowed  to  be  brought, 
(called  Bills  of  peace,)  where  there  has  been  a  general  right 
daimed  by  the  plaintiff,  and  yet  no  privity  existed  between 
the  plaintiff  and  tbe  defendants,  and  no  general  right  on  the 
part  of  the  defendants,  and  where  many  more  were,  or  might 
be  concerned,  than  those  brought  before  the  Court.^  In  such 
eases,  however,  the  right  claimed  by  the  plaintiff  affected  the 
defendants  and  all  others  in  the  sune  way,  and  they  had,  or 
might  have,  a  common  interest  to  resist  it.  Thus,  for  exam- 
ple, the  city  of  London  brought  a  bill  to  establish  its  right  to 
a  certain  duty,  and  the  Bill  was  against  a  few  persons  only, 
who  dealt  in  those  things,  of  which  the  duty  was  daimed ;  and 
tbe  Bill  was  maintained  by  the  Court,  notwithstanding  the  ob- 
jection, that  all  the  subjects  of  the  realm  might  be  concerned 
ib  the  right.  In  such  a  case,  a  great  number  of  actions  might 
odierwise  be  brought,  and  almost  interminable  litigation  would 
ensue  ;  and,  therefore,  the  Court  suffered  the  Bill  to  proceed, 
although  die  defendants  might  make  distinct  defences,  and 
although  there  was  no  privity  between  them  and  the  city.* 

§  125.  So,  where  a  Bill  was  brought  to  quiet  the  plainti£&' 
right  of  fishery  in  the  River  Ouse,  of  which  the  plaintil&  clumed 
the  sole  fishery  for  a  large  tract  against  the  defendants,  who 
(gs  the  Bill  suggested)  claimed  several  rights,  either  as  lords 
of  manors,  or  as  occupiers  of  the  adjacent  lands,  and  also  for 
a  discovery  and  account  of  the  fish,  which  they  had  taken ;  an 
objection  was  taken,  that  there  was  no  privity  between  the 
defendants,  but  that  the  Bill  treated  them  as  distinct  trespassers, 
and  that  there  was  no  general  right  to  be  established  against 


merely  a  BQl,  ttating  tliat  the  ngfat  bos  been  eataUished  in  snch  a  proceeding ; 
and  upon  tbat  groand,  a  Court  of  Eqnitj  will  give  tbe  plaintiff  relief  ag^nst  tbe 
defendants  in  the  second  suit,  only  repmented  b;  thow  in  the  fint."  Bee  abo 
Weale  v.  Middle«ex  Water  WoAb  Company,  1  Jac.  Jb  Walk.  S69. 

1  Mitf.  Eq.  FI.  b^  Jeremy,  144, 146 ;  Tenbam  e.  Herbert,  3  Atk.  484 ;  Wert 
V.  Bandoll,  S  Harcn,  R.  164,  IBS. 

>  City  of  London  t>.  PeiUns,  4  Bra.  Pari.  Cw.  168,  (TomUn's  Edib  S  Brown, 
F.  C.  602  i)  Major  of  York  o.  Klkington,  1  Atk.  188,  384. 
12  • 
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tbftm.  Tlie  Court,  hoirever,  sustained  the  Bill ;  for  there  was 
a  general  right  of  a  sole  fishery  asserted  by  the  plaintifia 
agunat  all  the  defendants ;  and  the  defendants  were  not  pi^ 
duded  from  settiiig  up  <Uslinct  ezemptioDs  and  distinct  rights 
in  their  defence.*  The  benefit  to  be  obtained  by  such  a  Bill, 
under  such  drcumstances,  is,  that  they  may  furnish  a  ground 
to  quiet  the  general  right,  not  only  as  to  the  persons  before  the 
Court,  but  as  to  all  others  in  the  same  predicament.^ 

1  Mayor  of  York  v.  Pilkington,  1  Atk.  282,  284 ;  Tenbam  v.  Herbert,  2  Alk. 
484 ;  Mitf.  £q.  B.  hj  Jeremy,  14S,  146. 

9  Lord  Hardwicke  (io  1  Atk.  R.  234)  on  tlist  occasion  nid :  "  Hero  are  two 
oanaet  of  demurrer,  one  amgoed  originaUy,  and  ooe  now  &t  the  bar,  that  this  u 
not  a  proper  Bill,  aa  it  claims  a  lole  Hght  of  fishery  aguust  five  lords  of  maoon, 
becatue  Ihcy  ought  to  be  coaudered  aa  distinct  trespasserx,  and  tihat  there  is  no 
general  right  that  can  be  established  against  them,  nor  any  priTi^  between  the 
plwntiffa  and  them.  In  tbis  reepect  it  does  differ  from  cases  that  b&ve  been 
cited,  of  lords  and  tenanta,  panons  and  parishionerv,  where  there  is  one  general 
right,  and  a  privity  between  the  parlies.  But  there  are  cases,  where  Bills  of 
peace  have  been  brought,  though  Uiere  has  been  a  general  right  claimed  by  the 
plaintiff,  and  yet  no  privity  between  the  plaintiffs  and  defendants,  nor  any 
general  right  on  the  part  of  the  defendants,  and  where  many  more  might  be 
concerned  than  those  brought  before  the  Court.  Such  are  Bills  for  dnties,  as 
in  the  case  of  the  City  of  London  v.  Feriiins,  in  the  House  of  Lords,  where  tha 
city  of  Londtm  brought  only  a  few  penoos  before  the  Court,  who  dealt  in  those 
things  whereof  the  duty  was  claimed,  to  establish  a  right  to  it ;  and  yet  all  the 
king's  subjects  may  be  concerned  in  this  right  But  because  a  great  number  of 
acUons  may  be  brought,  the  Court  suffers  snch  Bills,  thongfa  the  defendants 
m^it  make  distinct  defences,  and  tlmngh  there  was  no  priri^  between  them 
and  the  city.  I  tlunk  tJierefore  this  Bill  is  proper  ;  and  &o  more  so,  becansa  it 
sppean  there  are  no  other  persons,  but  the  defendants,  who  set  up  any  claim 
agunst  the  plaintiffs ;  and  it  is  no  objection,  that  they  have  separate  defences. 
But  the  question  is,  whether  the  plaintiffs  have  a  general  right  to  the  sole  &A- 
ery,  which  extends  to  all  the  defendants;  for  notwithstanding  the  general  right 
is  tried  and  established,  the  defendants  may  take  advantage  of  their  several  ex- 
emptions, or  distinct  rights." 

Lord  Eldcm,  in  Weale  v.  Middlesex  Water  Works  Con^any,  1  Jac  &  Walk. 
3C9,  alluding  to  this  case,  said :  "  That  [case]  of  the  Mayor  and  Corporation  of 
York  and  Filldngton  was  this.  They  conceived  themselves  to  be  entitled  to  an 
ezcluuve  fishery  in  the  Kver  Oose.  There  were  many  individuals  who  con- 
ceived Uiey  bad  certain  rights  in  the  same  river;  and  the  Corporation  filed  their 
Bill  to  establish  their  exclusive  right  to  it.  It  was  at  first  centered,  by  no  len 
a  man  than  Lord  Hardwicke,  that  the  Bill  woukl  not  do.  But,  on  further  con* 
dderation,  he  wu  of  q^nion  that  it  was  a  pr^er  Bill  to  estaldiA  tbs  right ;  for 
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§  1^.  In  all  these  classes  of  cases,  it  is  apparent,  that  all 
the  parties  stand,  or  are  supposed  to  stand,  in  tbe  same  situ&- 
tioD,  dbd  hare  one  common  right,  or  one  common  interest,  the 
operation  and  protection  of  which  will  be  for  the  common  ben- 
efit of  all,  and  cannot  be  to  the  injury  of  any.  It  is  under  sudi 
drcomstances,  and  with  snch  objects,  that  the  Bill  is  permitted 
to  be  Sled  by  a  few,  on  behalf  of  themselves  and  all  others,  or 
agwnst  a  few,  and  yet  to  bind  the  rights  and  interests  of  the 
others.^  But,  if  tlie  Bill  is  filed  by  the  plainti&,  on  behalf  of 
themselves  only,  and  not  on  behalf  of  all  the  other  persons  in 
interest,  the  Bill  would  be  unmuntainable,  and  be  held  bad  on 
demnrrer.' 

§  1S7-  "^6  nature  of  the  decree,  also,  which  is  asked  and 
given,  may  sometimes  furnish  a  ground  to  dispense  with  par- 
ties, where  they  are  very  numerous  • ;  as,  for  example,  where 
the  Bill  seeks  only  for  a  contributi<Hi  pro  raid  towards  a  com- 
mon charge,  tbe  extent  of  the  li^ility  being  clearly  ascertain- 


wbera  the  pUintiSii  alated  themselves  to  lisTe  tbe  exclusive  right,  it  MgniGed 
noduog  vb&t  pftTticalar  righti  might  be  set  np  against  them ;  because,  if  tbej 
IH«rai)ed,  the  ri^ti  of  no  otiier  penons  could  stand.  And  it  has  been  long  settled, 
that  if  any  person  has  a  common  right  against  a  great  many  of  the  king's  sub- 
jects, inasmuch  as  he  cannot  contend  -with  all  the  king's  snbjects,  a  Court  of 
Eqmtj  will  peirnit  faim  to  file  a  bill  against  some  of  them ;  taking  care  to  bring 
■>  maaj  penons  befbre  the  Court  that  their  intereaU  shall  be  snch  as  to  lead  to 
a&ir  and  honest  support  of  the  public  interest;  —  and  when  a  decree  has  been 
obtained,  then,  with  respect  to  the  indiTidnals  whose  interest  is  so  fully  and 
bcsieatly  estabKshed,  die  Coart,  on  the  footing  of  the  former  decree,  will  carry 
Ae  benefit  of  it  into  execution,  against  other  indiTidnals,  who  were  not  parties." 

>  Hichens  d.  CongreTe,  4  Bnss.  R.  56!,  576,  C77;  Long  j>.  Yoonge,  2  Sim.  R. 
M9;  Crease  v.  Babcock,  10  Mete.  533 ;  Ante,  f  107^110;  Fast,  §  133,  133, 
note,  1S4  0.  Hm  propriet7  of  the  mle  of  diqtennng  with  pai^es  interested, 
where  they  are  nnmerons  and  the  suit  a  for  an  object  common  to  th«in  all,  and 
bringing  the  Bill  in  behalf  of  all,  is  fully  recognized  in  Taylor  o.  Salmon,  4  Hylne 
&  Craig.  UZ ;  Benson  v.  Heathom,  1  Yoonge  &  Coll.  New  B.  326. 

*  DougUs  V.  Hon&U,  3  Km.  &  Stu.  R.  184.  See  Manderille  v.  Biggs,  S  Fft- 
tai^  K.  487 ;  Ante,  %  99. 

3Hitf.  £q.  PL  by  Jeremy,  179,  180.  See  Wigram  on  DiscoTery,  76,  lat 
edit.;  Id.  p.  169, 170,  2d  edit.;  Howes  f.  Wadham,  Kd);.  Gas.  Hard.  199,  300; 
CalTVrt  on  Parties,  di.  1,91,  p.  S-I3;  Post,  $  1S8, 129, 139,  214,  328. 
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able,  and  admitting,  and  requiring  a  several  appordonment. 
ITiuB,  where  a  man  proposed  to  raise  a  bank,  and  to  procare 
an  act  of  Parliament  to  establish  and  settle  it;  about  fifty  oth- 
ers joined  with  him,  and  were  at  equal  expenses.  The  project 
bang  likely  to  take  effect,  two  hundred  and  fiAj  more  sub- 
scribed to  raise  a  fund;  but  in  effecting  the  pr<gect  about 
^6000  were  lost,  and  so  it  dropped.  Then  the  persons,  who 
had  paid  the  £6000  out  of  pocket,  exhibited  their  Bill  against 
sixteen  of  the  two  hundred  and  fifty  subscribers,  to  bear  their 
proportions  of  the  loss.  It  was  ol^ected,  that  the  Bill  ought 
to  ^ate  for  want  of  parties.  But  the  ot^ection  was  overruled; 
and  it  was  held,  that,  as  the  plaintifis  only  prayed,  that  the  de- 
feodants  might  bear  their  proportion  of  the  loss,  which  would 
appear  before  the  Master,  as  well  as  if  all  the  two  hundred  and 
fifty  subscribers  were  before  the  Court,  there  could  be  no  pre- 
judice to  the  defendants ;  and  if  there  should  happen  to  be  any 
disproportion  in  the  accounts,  the  party  a^rieved  might  have 
his  remedy  by  Bill.' 

§  l!28.  The  same  doctrine  was  acted  upon  in  the  case  of  an 
incorporated  bank,  where  the  stockholders  had  divided  the  cap- 
ital stock  upon  the  eve  of  the  dissolution  of  the  corporation 
under  its  charter,  leaving  funds  for  the  payment  of  the  out- 
standing bank  bills  and  other  debts,  which  proved  inadequate 
to  the  discharge  of  them.  Some  holders  of  the  bills  of  the 
bank  sued  a  part  only  of  the  stockholders,  (the  capital  stock 
being  divided  into  two  thousand  shares,)  to  recover  from  them 
the  amount  of  the  bank  bills ;  and  upon  the  objection,  that  all 
the  stockholders  were  not  made  parties,  the  Court,  admitting, 
that  it  was  impossible  that  they  could  all  be  made  parties,  sus- 
twned  the  Bill,  and  decreed  a  pro  raid  contribution  by  the  de- 
fendants towards  the  payment  of  the  bank  bills,  iu  the  propor- 
tioa  that  the  stock  held  by  the  defendants  bore  to  the  whole 
number  of  stockholders.* 

1  Anon.  2  Eq.  Abridg.  ISG,  pi.  7. 

■  Wood  ■>.  Dummer,  &c.  3  Mason,  308,  81 T-919,  321,  322.    Id  tbu  case  it  did 
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§  l!i9-  It  >s  upoD  Bimilar  grounds,  Hal  the  dedaioD  is  to  be 
explained  in  the  ease  of  a  mine  owned  by  a  partnership, 
engaged  in  a  mining  adventure,  which  mine  had  been  sold  by 
Mme  of  the  partners,  (who  irore  the  legal  owners  of  the  mine, 
and  joint  adventurers,)  with  the  consent  of  all  but  one  partner, 
to  a  joint  stock  company,  consisting  of  numerous  proprietors 
and  shares,  for  which  payment  had  been  made  to  them,  partly 
in  money,  and  partly  in  shares  of  the  joint  company  stock. 
Tie  parlaer,  who  had  not  consented  to  the  sale,  and  who  claimed 
a  definite  interest  in  the  mine  and  mining  adventure,  brought 
a  Bill  against  the  partners,  who  had  sold  the  mine,  praying 
that  they  might,  at  his  election,  either  account  to  the  plaintiff 
for  his  proportion  of  the  profits  derived  from  the  sale,  or  that 
out  f^  die  shares  of  the  stock  (^  the  joint  company  in  their 
hands  held  on  their  own  account  they  might  tranKfer  to  him  m 
many  shares  as  would  be  equivalent  to  his  interest.  A  demur- 
mr  was  put  in  for  the  want  of  proper  parties,  the  other  part- 
ners and  the  proprietors  of  the  joint  stock  company  not  having 
been  made  parties.  But  ^  Court  held  the  objection  invalid ; 
for  the  proprietors  at  large  had  no  interest  in  the  controversy ; 
and  it  appeared  by  the  Bill,  that  the  other  partners  bad  been 
settled  widi ;  and  consequently  no  other  persons,  but  the  plain- 
tiff and  the  defendants,  had  any  interest  in  llie  suit,  &s  the  sale 
and  settlement  were  not  sought  to  be  disturbed  by  it,'  and  the 
plundff  sought  relief  only  against  the  funds  or  shares  belong- 
ing to  the  defendants  and  in  their  hands,  to  the  extent  of  his 
claim  and  title  and  interest  in  the  concern. 

§  1S9  a.    Another  case  may  illnstrate  the  same  doctrine. 

not  appev  tbot  the  other  itockholdcn  were  out  of  the  JDrisdiction  of  the  Court, 
or  were  insolvent ;  nor  did  it  appear  what  other  Bills  were  ontstanding.  The 
Court,  referring  to  these  circumstances,  said,  that  it  would  oot  take  more  than 
the  proportioD  from  the  defendant*,  because  it  might  therebj  deprive  other  bill 
holders  of  the  Ihuda,  oat  of  which  alone  they  could  oblfun  payment  The  Bill 
was  notioframed,  astobeoabehairofallotherlnUboIders.  Ante, §117.  See 
also  Selyard  v.  Hania'f  Ex'n,  1  Eq.  Abridg.  74.  Post,  g  !14,  and  note. 
>  U«re  V.  iStiachj,  1  My Ine  &  Cnug.  559. 
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Suppose  the  ordinary  case  of  a  joint  stock  company,  where  the 
shares  are  transferable  by  delivery  of  the  script  receipt,  and 
the  holder,  (who  has,  therefore,  a  right  to  sell  them,)  and  after- 
wards should  refuse  to  complete  the  sale,  a  Bill  might  well  be 
brought  by  the  pm'cbaser  against  the  seller  to  compel  a  specific 
peiformance  of  the  contract  of  sale,  without  making  the  other 
shareholders  parties  ;  for  they  have  no  interest  in  the  object  of 
the  Bill  or  in  ^e  controversy,  the  simple  question  being,  who, 
aa  between  buyer  and  seller,  is  entitled  to  die  particular  shares 
sold.^ 

§  130.  But  although  the  numerousness  of  parties,  as  well 
as  their  being  unknown,  constitutes,  or  may  constitute,  a  good 
ground  for  dispensing  with  their  being  made  actual  parties  to 
a  suit  in  the  classes  of  cases  before  mentioned ;  yet  (as  has  been 
already  stated,^'  this  exception  has  not  been  allowed  to  operate, 
without  such  qualifications,  where  the  decree  must  directiy 
afiect  the  interests  of  the  persons  not  before  the  Court,  and 
diey  have  a  right  and  an  interest  to  be  heard  before  the  decree 
is  made."  A  few  illustrations  of  these  qualifications  upon  the 
generality  of  this  exception  may  here  be  properly  sng^fested 
from  adjudged  cases. 

§  131.  Thus,  for  example,  where  a  suit  was  brought  by  a 
few  members  of  a  voluntary  society,  called  the  Benevolent 
Union  Society,  consisting  of  sixty-one  members,  on  behalf  of 
themselves  uid  all  other  members,  for  an  account  and  injuno 
tion  against  the  six  defendants,  who  were  trustees  and  moDO- 
bers  of  the  society,  intrusted  with  the  stock  of  the  socie^,  who 
had,  in  breach  of  the  articles  of  the  sode^,  sold  out  a  part  of 
it,  and  proceeded  to  dissolve  the  society ;  and  it  appeared,  that 
by  the  articles  it  was  a  material  part  of  the  contract,  that  the 


■  See  p«r  Lord  Cottenbam  in  Mare  t>.  Ualadiy,  1  Hjrlne  &  Crug.  &T3,  6TS ; 
Tamer  V.  HiU,  11  Sim.  B.  1, 14;  Turner  v.  Borlue,  It  Km.  R.  17,  SO;  Poal, 
S  ISG,  135  b. 

■  Ante,  gTT,  94, 130,  IKG. 

3  Aote,  §  84,  94 ;  Poet,  g  182-184. 
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sodety  should  never  be  dissolved,  so  long  as  seven  members 
should  support  the  same  ;  and  it  further  appeared,  that  all  the 
other  members  (forty-seven  in  aumber,)  except  the  plaintiffs, 
had  received  their  shares,  and  the  plainti&'  shares  were  in 
Court.  It  was  held,  that  all  the  other  forty-seven  members 
ought  to  have  been  made  parties,  as  they  had  a  direct  interest 
m  the  decree  to  be  made  upon  the  Bill,  seeking,  as  it  did  a  re- 
placement of  the  stock,  and  a  continuance  of  the  society.'  In 
sach  a  case  it  is  clear,  that  the  real  question  was,  whether  there 
could  be  a  dissolution  of  the  partnership  and  a  division  of  the 
funds,  or  not,  consistently  with  the  articles  ;  and  in  that  ques- 
tion all  the  members  had  an  equal  interest  to  be  heard,  and  to 
be  protected.^ 

§  131  a.  So,  where  one  of  thirty-eight  proprietors  of  a  news- 
paper was  appointed  bookseller,  and  received  the  moneys  of  the 
concern,  it  was  held,  on  a  Bill  brought  by  twelve  of  the  pro- 
prietors on  behalf  of  themselves  and  all  the  other  proprietors, 
for  an  account,  that  the  remaining  twenty-five  proprietors  ought 
to  be  made  parties  by  name,  since  it  did  not  appear  that  the 
suit  was  necessarily  for  their  benefit.^ 

§  182.  Upon  similar  grounds  it  has  been  held,  that  a  share- 
holder in  a  joint  stock  company  cannot  file  a  Bill  on  behalf  of 
hhnself  and  all  other  shareholders  for  a  dissolution  of  the  con- 
cern ;  but  they  must  all  be  made  actual  parties  to  the  suit, 
however  numerons,and  however  impracticable  it  may  be  under 
such  drcumstances  to  proceed  to  a  decree ;  upon  the  ground 
that  is  by  no  means  a  general  principle  in  Equity,  that  all  cases 
within  the  same  mischief,  as  to  parties,  are  to  be  held  relievable 
umply  on  account  ctf  their  nomerousness,  if  the  pardes  not 


1  Beaumont  v.  Meredith,  3  Ves.  &  Boam.  180 ;  Evans  v.  Stokes,  1  Keen,  B. 
89;  Mocata  v.  Ingilby,  14  Lav  Joutd.  I4I>.  See  ^cbardson  n.  Haataagg, 
7  Bcavan,  328;  11  Beavan,  17. 

3  See  also  Wheeler  v.  Tan  Wart,  9  Sim.  2, 193. 

3  BEunbridgo  v.  Burton,  2  Beavan,  R.  639,  G40.  See  also  Efans  v.  Slokea,  1 
Keen,  R.  29. 
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before  the  Court  have  a  substaotial  interest  in  the  very  questioo 
of  right,  on  which  the  decree  must  hinge.^     But  this  doctrine 

1  8«e  VsD  Sandra  v.  Mooi«,  t  Rnu.  R.  441,  4fiS ;  Blun  v.  Agar,  1  Sim.  B. 
37 ;  S.  C.  2  Sim.  289 ;  Long  v.  YonDge,  3  Sim.  869 ;  Wheeler  v.  T&n  Wort,  9 
Sim.  B.  19S.  See  liao  Small  v,  Atwood,  I  Tounge,  R.  407, 4S8,  4S9 ;  Enu  v. 
Stokes,  1  Keen,  B.  24;  Ante,  5  94,  lOT,  108;  Male  tr.  Halachj,  1  M;lne  & 
Craig,  CS9;  Taylor  o.  Salmon,  4  Mjrlne  &  Craig,  141 ;  Abnbam  v.  Hannaj,  19 
Smoni,  681 ;  Harvef  v.  Bignold,  8  Bearan,  R.  84S.  There  is  not  a  little 
cUfficnltf  in  tins  iriiole  doctrine.  Wlif ,  in  caMi  of  this  sort,  canfb«edly  otbar- 
mse  irremediable,  a  Bill  m^ht  not  be  maintained  by  a  fow  in  behalf  of  all  the 
companj,  having  the  aame  intereat,  who  do  not  choon  to  come  in  and  object, 
does  not  seem  so  clear  upon  general  reasoning,  as  some  learned  jodges  seem  to 
have  tbonght  it  to  be.  Admitting  (bat  all  have  a  eommon  intarect,  to  be  affected 
hj  the  decree,  adll,  if  tbef  do  not  choose  to  appear  and  resist  the  decree,  it  is  no 
nn&ir  inference,  that  thej  are  content  to  abide  hj  it  At  all  events,  if  the 
pUintiSig  do  make  oat  a  clear  case  for  a  dissolution,  it  seems  nnjnst  to  de- 
prive tbem  of  all  ud,  even  thongh  the  decree  may  affect  the  interests  oC  others. 
In  what  respect  does  such  a  case  differ  in  sabatance  from  that  of  a  common  right 
claimed  by  or  t^inst  all  parishionera,  or  cwnmonsri,  of  creditors  ?  If  the 
Court  should  maintun  the  jurisdiction  in  a  case  of  this  sort,  it  might  provide  for 
all  absent  and  opposing  interests  bjr  referring  the  case  to  a  liarter,  and  allowing 
them  to  ccnne  in,  and  ot^ect  before  him  to  fUither  proceedings.  The  authoritiei 
do  not,  however,  appear  to  give  any  countenaace  to  tlus  soggestion.  The  argn~ 
meats  and  tiie  opinion  of  the  Court  in  Long  v.  Touoge,  2  Sim.  B.  369,  preeent 
the  doctrine  in  a  strong  light 

It  appears  to  me  that  some  passages  in  the  judgment  of  Lord  Lyndharst,  in 
Small  i/.  Atwood,  1  Youoge,  B.  4GT,  458,  show  the  difficaltj  of  limiting  the  ex- 
ception to  cases  of  a  common  interest  and  benefit,  and  a  lurking  donbt  of  Ifae 
proprie^  of  these  decinons.  Hi*  language  was:  "It  is  the  rale  of  a  Court  of 
Equi^,  that  all  persona,  who  are  interested  in  a  qaestion  which  is  litigated  in  a 
Court  4^  Equity,  must,  either  in  the  shape  of  plaintiSs  or  defendants,  be  brought 
before  the  Court.  If  that  rule  were  to  apply,  in  its  strictness,  to  a  caoe  of  this 
description,  this  consequence  would  fi>llow,  that  jostioe,  in  sacfa  a  caae  as  the 
[ffeaent,  would  be  unattainable  in  this  Court;  becmise  it  is  perfbctly  certain,  that 
if  it  were  necessary  to  pat  upon  the  record  the  names  of  all  the  persons  who  are 
members  of  tliis  partnership,  or  were  members  at  the  time  when  this  Bill  was 
filed,  (for  they  then  amounted  to  very  nearly  six  hundred,)  it  would  be  ntteriy 
impossible,  that  the  suit  txndd  ever  come  to  its  termination,  from  the  neceesaij 
abatements,  which  would,  from  time  to  time,  take  place  from  death  and  other 
causes.  The  a^ument  or  observation,  I  admit,  is  not  conclusive.  I  admit  that 
the  general  rule  is,  that  all  persons,  who  are  interested  in  the  question,  must  be 
parties  to  a  suit  instituted  in  a  Court  of  Equity,  where  that  question  is  the  ob- 
ject of  the  suit  Bnt  there  are  certain  exceptions  to  that  rule,  which  were  e»- 
tablished  at  a  very  eariy  period,  for  the  purpose  of  preventing  that  &iluie  of 
jtutice,  to  which  I  have  tefen«l.''    See  also  the  rem&ib  of  Lord  Chancellor 
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seems  open  to  great  doabt  and  difficulty ;  and  indeed  it  tends 
to  make  a  rule,  designed  to  attain  the  purposes  of  general  jus- 
tice, the  instrument  of  an  utter  denial  of  all  justice,  where  the 
interests  of  all  parties  are  not,  or  may  not  be  ocactly  coincident 
It  has  been  accordingly  greatly  qualified,  if  not  positively  over- 
tamed,  in  the  more  recent  authorities.* 

Brongham,  in  Walbam  v.  Inglebj,  1  Uylne  k  E.  76,  7T,  and  Hiclieiia  v.  Con- 
greve,  i  Kan.  R.  S74-S77,  ftnd  the  remarks  of  Mr.  B&ron  AMeraon,  in  Feno  v. 
Cnig,  3  Tounga  &  Coll.  !S3, 2S4,  and  of  Lord  CoUeoham,  in  Taylor  b.  Salmon, 
4  Ujlne  &  Craig,  141,  and  in  Mare  v.  MaUcIif,  1  Mylne  b  Crug,  5S9,  and  in 
Wallworth  v.  Holt,  4  Hylne  A  Craig,  619,  635,  Ante,  g  76,  a,  76,  c,  132,  vbicli 
obrkMuly  lean  in  &vor  of  dkpentiDg  with  partiea  in  cases  of  this  sort,  where 
there  would  otherwise  be  an  irremediable  iojuslice.  Ante,  g  107-lIS,  I2S; 
Post,  g  135,  a. 

1  Ibid.  Mare  v.  Malachy,  1  Mjine  &  Craig,  659 ;  Tajlor  u.  Salmon,  4  Mylne 
&  Craig,  R.  134.  In  this  case.  Lord  Cottenbam  said: — "I have  before  token 
oecaiion  to  obwrre,  that  I  thought  it  the  duty  of  this  Conrt  to  adapt  its  practice 
and  coorse  of  proceeding  as  far  as  pooeible  to  the  existing  state  of  society,  and 
to  apply  its  jnrisdiction  to  all  those  new  cases  which,  from  the  progress  daDy 
making  in  the  afiain  of  men,  must  continually  arise,  and  not  from  too  strict  an 
adherence  to  forms  and  rules  established  under  very  different  circumstances,  de- 
cUne  to  administer  jostice,  and  to  enforce  rights  for  which  there  is  no  other 
rentedy."  In  Walworth  tt.  Holt,  4  Mylue  k  Crwg,  619,  6S4-640,  Lord  Cotten- 
bam reriewed  the  whole  doctrine  and  authorities,  and  said :  "  The  case  stated 
t^  the  Bill,  which  is  filed  by  the  pUntiffs  on  behalf  of  themselves  and  all 
Other  the  sharebolders  and  partnera  of  the  banking  company  called  the  Imperial 
Bank  of  England,  except  those  who  are  made  defendants,  is  shortly  this :  that 
they  are  shareholderB,  and  have  pud  all  the  calls  made,  which  amount  to  £l£ 
per  share;  that  the  buuness  of  the  company  has  been  suspended  nnce  1839,  but 
diat  it  has  not  been  dissolved ;  that  large  debts  are  dne  by  the  company,  for  which 
they  and  the  other  shareholders  are  liable,  and  that  there  are  considerable  assets 
in  the  hands  of  the  directors  and  trustees,  though  not  equal  to  the  debts ;  that 
all  the  directors,  except  one,  have  become  bankrupts,  and  have  thereby,  by  their 
regnladons,  become  incapable  of  acting,  and  that  tbc  trustees  refuse  to  act ;  and 
that  the  other  defec^ants  are  the  only  shareholders  who  bare  not.paid  ibeir 
calls;  and  it  therefore  prays  for  the  assistance  of  this  Court  to  relieve  them  from 
this  difficulty,  by  causing  the  assets  of  the  company  to  be  realized,  and  the  debts 
to  be  paid ;  and  that  for  this  purpose  a  receiver  niay  be  appointed,  and  author- 
iaed  to  sue  for  calls  unpaid,  and  other  debts  due  to  the  company,  in  the  name  of 
the  K^lered  officer  under  the  7  Geo.  IV.  c.  46,  who  is  one  of  the  defondants. 
When  it  is  said  that  the  Court  cannot  give  relief  of  this  limited  kind,  it  is,  I  pre- 
nme,  meant,  that  the  Bill  ought  to  have  prayed  a  dissolution,  and  a  final  winding 
Dp  at  the^affairs  of  the  company.  How  far  this  Court  will  interfere  between 
pftrtneTB,  except  in  cases  of  dissolution,  has  been  the  subject  of  much  difTerciice 

SQ.  PL.  19 
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§  ISS.  So,  it  has  been  thought,  that,  where  there  is  an  as- 
signment by  a  trust  deed,  made  by  a  debtor  for  the  benefit  of 


of  opioion,  upon  which  it  ii  sot  my  purpoM  to  »ay  anjr  thing  beyond  what  b 
necesury  for  the  decision  of  thia  CAse ;  but  there  are  strong  authoritiei  for  hold- 
ing that  to  a  Bill  praying  a  disEoIolion,  all  the  p&rtoen  must  be  parties ;  and  thia 
Bill  alleges  that  they  are  so  nuraerons  u  to  m«ke  that  impoMiUe.  The  result, 
therefore,  of  tlieae  two  rules  would  be,—the  one  Innding  the  Court  to  withheld 
its  JurlsdictioQ  except  upon  Bills  prnying  n  dissolation,  and  the  otIiCT  requiring 
that  all  the  partcen  should  be  parties  to  a  Bill  praying  it, — that  the  door  ofthie 
Court  would  be  sh'nt  in  all  cases  in  wluch  the  paitnera  or  aharehdders  are  too 
numeroos  to  be  made  parties,  which  in  the  present  state  of  the  tiannctions  of 
mankind,  would  be  an  absolute  denial  of  justice  to  a  large  portion  of  the  mb- 
jecta  of  the  realm,  in  some  of  the  most  important  of  their  afiaira.  Thia  reanlt  ia 
quite  efficient  to  show  that  such  cannot  be  the  law ;  for,  as  I  hare  said  upon 
other  occatiions,  I  think  it  the  duty  of  thia  Court  to  adapt  ita  practice  and  coarse 
of  proceeding  to  tho  existing  state  of  society,  and  not  by  too  strict  an  adherence 
to  forms  and  rulea  established  under  different  circumatances,  to  decline  to  «d- 
mLnieter  joatica,  and  to  enforce  rights  for  which  there  is  no  other  remedy.  This 
has  always  been  the  principle  of  this  Court,  though  not  at  all  limes  sufficiently 
attended  to.  Jt  is  the  ground  upon  which  the  Court  has,  in  many  casei^  di>- 
penaed  mth  the  presence  of  parties  who  would,  according  to  tha  general  prac- 
tice, have  been  necessary  parties.  In  Coi'kbum  v.  Thompson,  Lord  Eldon 
says:  'A  generd  rule,  eetabUshed  for  the  conTenientadministralion  of  justice, 
must  not  be  adhered  to  in  cases  in  which,  contiatentlj'  with  practical  cooTe- 
nience,  it  ia  incapable  of  application ; '  and  again,  '  The  difficnltj-  most  be  otbp- 
come  upon  thia  principle,  that  it  is  better  to  go  as  &r  aa  posnble  towards  justice 
than  to  deny  it  altogether.'  If,  therefore,  it  were  necessary  to  go  much  fiirlher 
than  it  ia,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  to  open  Ae 
door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  elsewhere,  I  should 
not  shrink  from  the  responsibility  of  doing  ao ;  but,  in  this  particular  cue,  not- 
withstanding the  opinions  to  which  I  have  referred,  it  will  be  fbund  that  there  is 
much  more  of  authority  in  support  of  the  equity  cltumed  by  this  Bill,  than  there 
is  against  it  It  is  true  that  the  Bill  does  not  pray  fbr  a  dissdntion,  and  that  it 
atates  the  company  to  be  still  subsisting ;  but  it  does  not  pray  fbr  an  account  of 
partnership  dealings  and  transactions,  for  the  purpose  of  obt^ning  the  share  of 
profits  due  to  the  plaintiffs,  which  seems  to  be  the  case  contemplated  in  the 
^nione  to  which  I  bare  referred ;  but  its  object  is  to  hare  the  common  assets 
realized  and  applied  to  their  legitimate  purpose,  in  order  that  the  plaintiK  may 
be  relieved  from  the  respounlnlity  to  which  they  are  exposed,  and  which  is  con- 
trary to  the  proviaiona  of  their  common  contract,  and  to  every  principle  of  jfi»- 
tice.  But  whether  tho  interest  of  the  plaintiffa  in  right  of  which  they  sue,  arises 
from  such  responaibiLty  or  from  any  other  cause,  cannot  bematerial;  thequeslion 
being,  whether  some  partners,  having  an  interest  in  the  applicatkm  of  the  part- 
nership property,  are  entitled,  on  behalf  of  themselves  and  the  oAer  partners, 
except  the  defbndants,  to  sue  loch  remaining  partners  in  liaa  Court  for  that 
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such  creditors,  as  should  execute  the  aBsignment,  if  any  iocutQ'* 
braocer,  (not  one  of  such  creditors  J  should  seek  to  enforce  against 


parpoM,  peiuliDg  the  rabsulence  of  tJbe  partnenhip ;  aod  if  it  shall  appear  that 
■nch  a  mat  ma;  be  maiatained  by  wme  partnen  on  behalf  of  themaelTes  and 
otbeia  nmilari J  circmutanecd  againrt  other  penoni,  -whether  tnuteei  and  sgenta 
ibr  the  companj,  or  itrangoTS  being  possaned  of  propertj  of  the  company,  it 
may  be  uked  why  the  nme  right  of  niit  ahould  not  exiit  when  the  party  id  pos- 
WMion  c^  mcb  priqiedr  faappena  alw  to  be  a  partner  or .  ahar^iolder  ?  In 
OMancti;  B.  Msj,  the  defendants  were  partners.  la  the  WidoVi  Caaa,  befbra 
Lord  lliiuiow,  cited  by  Lord  Eldon,  the  Bill  was  on  behalf  of  the  pluatifia  and 
all  otlieis  in  the  mne  interett,  and  aonght  to  provide  fundi  for  a  RnboitiDg 
dtabliahment.  In  Knowleac.  Houghton,  11th  July,  1S0&,  reported  in  ye*ey,bal 
more  folly  in  CoUyer  on  the  Law  of  Partnership,  tbo  Bill  preyed  an  account  of 
partnerdtip  transactions,  and  that  the  partnenhip  mi^t  be  established ;  and  Ui« 
decree  directed  an  account  of  the  brokerage  biuineas,  and  to  ascertain  what,  if 
toy  thing,  was  due  to  the  plaintJET  in  reepect  thereof;  and  the  Master  waa  to  ii> 
quire,  whether  the  partnenhip  between  the  plaintiff  and  the  defendant  had  at  any 
tinie,  and  when,  been  diaaolTed ;  showing  that  the  Court  did  not  consider  the 
SMolnlion  of  the  partnerahip  as  a  preliDiinar]'  necessary  before  directing  the 
account.  In  Cockbum  v.  Thompsoii,  the  Bill  prayed  a  dissolutiou ;  but  it  was 
filed  by  certain  proprietors  on  behalf  of  thenuelvea  and  others,  and  Lord  Eldon 
orermled  the  objection  that  the  Others  wore  not  partiea  In  Hichens  c.  Coti- 
greve,  the  Bill  was  on  behalf  of  the  plaintiff  and  the  other  shareholders,  agunat 
certain  shareholden  who  were  also  directors,  not  praying  a  diasolution,  but  seek- 
ing only  the  repayment  to  the  uompany  of  certain  Ainds  alleged  tn  have  been 
improperiy  abstracted  from  the  partnership  property  by  the  defendants ;  and 
^  Anthony  Hart  ovemded  a  demnrrer,  and  his  decision  was  affirmed  by  Lord 
Lyndhorst.  In  Walhum  e.  Ingilby,  the  Bill  did  not  pray  a  diaeoltition  of  part- 
nerahip, and  Lord  Brougham,  in  allowing  the  demurrer  upon  other  grounds, 
stated  that  it  coold  not  be  supported  upon  the  ground  of  want  of  jmrties,  bo- 
eauie  a  dlsaolntion  was  not  prayed.  In  Taylor  v.  Salmon,  the  suit  was  by  some 
shareholders,  on  behalf  of  themselTei  and  others,  against  Salmon,  also  a  iharo- 
boMer,  to  recover  property  claimed  by  the  company,  which  he  had  appropriated 
to  himeelfj  and  the  Vic»-Chancellor  decreed  fi>r  the  pluntiff,  which  was  affirmed 
oa  appeal.  The  Bill  did  not  pray  a  dlssolnUon,  and  the  company  was  a  subsist- 
ing and  GMitinuing  partnership.  That  case  and  Hichens  c.  Congrere,  differ 
from  the  prewnt  in  this  only,  that  in  those  cases  the  partnerships  were  floarish- 
iag  and  likely  to  cootinne,  whereas  in  the  present,  ^ngh  not  dismlved,  it  is 
naable  to  carr;  on  the  purposes  for  which  it  was  formed,  an  inability  to  be 
attribated  in  part  to  the  irithholding  that  property  which  this  Bill  seeks  to  re- 
corer.  So  &r  this  case  approximates  to  those  in  which  the  partnership  has  been 
dtasidved ;  as  to  which  it  is  admitted  that  this  Court  exercises  its  jurisdiction. 
Ihis  case  alio  differs  from  the  two  lastmentioned  cases  in  this,  that  the  difficulty 
in  which  the  pWntiffs  are  placed,  and  the  consequent  necessity  for  the  asnstaneo 
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the  property  certain  secnrities  held  hy  him,  some  of  which  are 
prior,  and  some   subsequent  to  the  assignment,  and  should 

of  this  Court,  u  greater  in  Oua  case ; — no  reuon,  certainl}^,  for  withholding  that 


"  How  ftr  the  principle  upon  which  these  casei  have  proceeded  it  conristeot 
with  the  doctrine  in  LoKombe  i>.  BnsseU, '  that  in  occtuional  breaches  of  contmct 
between  parineis,  when  the7  are  not  of  so  gricTous  a  nature  as  to  make  it  im- 
possible that  the  partnership  ehould  continue,  the  Court  stands  neuter,'  will  be  to 
be  considered  if  the  case  should  arise.  It  is  not  necessary  to  express  any  opiuioa 
ai  to  that  in  the  present  case ;  but  it  may  be  suggested,  that  Ibe  supposed  nle  that 
tbe  Conrtwill  not  direct  an  account  of  partnership  dealings  and  tt«ntactioDS,  ex- 
cept as  consequent  upon  a  dissolution,  though  true  in  some  caaes,  and  to  a  certua 
extent,  has  been  supposed  to  be  more  generally  qiplicable  than  it  is  upon  author- 
ity, or  ought  to  be  upon  prinraple.  It  is,  however,  certain  that  this  supposed  rule 
is  directly  opposed  to  the  deci«on  of  Sir  J.  Leach  in  Harrison  v.  Armitage,  and 
Richards  v.  Daviea.  Having  referred  to  so  many  cases  in  which  suits  similar 
to  the  present  have  been  muntained  by  some  partners  on  behalf  of  themselves 
and  others,  it  is  scarcely  necessary  to  say  any  thing  as  to  the  objection  for  want 
of  parties ;  and  as  to  the  asngnees  of  those  shareholders  who  have  become  bank- 
rapts,  those  asngnees  are  now  shareholden  in  their  places,  for  the  purpose  of 
any  interest  they  have  in  the  property  of  the  company;  and,  as  such,  are  in- 
cluded in  the  number  of  those  on  whose  behalf  the  suit  is  instituted.  A  wmilar 
otgection  was  lused  and  overruled  in  Taylor  o.  Salmon,  as  to  the  share*  of 
Salmon.  Upon  the  authority  of  the  caaes  lo  which  I  have  referred,  and  of  the 
prindple  to  which  I  have  alluded,  if  it  be  necessai7  to  resort  to  it,  I  ana  of 
oinnion  that  the  demurrer  cannot  be  supported ;  and  that  the  nsual  order,  ov«r- 
mling  a  demurrer,  must  be  substituted  for  that  pronounced  by  the  Vice-Ohan- 
cellor."  See  also  Poet,  §  I3S,  a,  195,  b ;  Richardson  i>.  Larpent,  3  Tounge  & 
ColL  New  E.  507,  51S-G14 ;  Harvey  v.  Harvey,  4  fieavan,  R.  315,  220,  221 ; 
Richardson  v.  Hastings,  cited  Ante,  §  181.  In  Uie  recent  case  of  Richardson  ti^ 
Hastings,  7  Beavan,  3S3,  Lord  Langdale  is  reported  to  have  said :  "  I  cannot 
say  yet  that  I  feel  any  reason  to  doubt  the  propriety  of  that  decision  which  I 
made  iu  Evans  v.  Stokes ;  in  fiict,  I  think  that  the  winding  up  of  the  partoerahip 
impUes  a  complete  settlement  of  ^1  (he  rights  and  lialHlities  as  between  the 
partners  themselves ;  and  as  they  may  be  in  conflict  with  regard  to  these  rights 
and  lialnlities,  you  cannot,  in  that  sense,  finally  wind  up  the  partnership  in  the 
absence  of  any  of  the  partners.  It  may  be  attended  with  very  great  inconve- 
nience, and  even  with  the  abstaining  from  doing  what  is  just  between  the  par- 
ties ;  but  such  a  consequence  appears  to  me  necessarily  lo  fbllow  ftom  the  general 
role  of  the  Court,  and  it  cannot  be  corrected  except  by  competent  authori^. 
But,  then,  that  being  the  rule,  it  was  at  one  time  supposed  from  the  second  general 
rule,  which  I  have  observed  npon,  that  complete  justice  mnst  be  done  in  the 
sabject-maUer  before  the  Court,  and  that  the  Court  could  not  and  would  not 
interfere  with  a  partnership  at  all,  as  between  partners,  unless  the  partnership 
was  to  be  dissolved,  and  finally  wound  up  and  settled ;  and  there  are  several  con- 
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pray,  that  his  rights  might  be  established,  and  the  priorities  c£ 
bimsdf  and  all  the  other  incumbntDcers  might  be  declared,  it 
will  be  necessary,  that  all  the  creditors,  who  are  entitled  under 
the  trnst  deed,  should  be  made  parties  to  the  Bill  by  name, 
howerer  numerous  they  may  be.  And  if  the  plaintiff  should 
state  his  ignorance  of  th^  residences,  and  whether  they  were 
tiving  or  dead,  it  would  furnish  no  sufficient  excuse ;  for  the 
Cill  being  to  have  the  benefit  of  a  charge,  all  the  persons  inter- 
eeted  in  that  chai^,  and  to  repel  any  priority,  should  be  made 
parties.^ 

flictiog  eaeee  in  the  boolu  on  tbat  nibject,— different  jodget  having  expreued 
Terj  strong  opinions  on  the  dilTereDt  views  of  that  qoestion.  It  no»,  however, 
appears  verj  clear  that  there  i*  not  sbch  a  role  as  tliat;  fbrthit  has  been  decided, 
that,  b  continning  partnership,  if  a  few  have  an  interest  in  a  particular  nibjcct 
advene  to  all  the  rest,  and  claim  the  benefit  of  that  interest  for  themselves, 
a  Bill  may  be  filed  against  tfao«e  few  by  one  or  more  on  behalf  of  all  the  rest 
That  is  certAiolj  a  remarkable  case  in  which  fou  have  not  all  the  persons  inter- 
ested before  Che  Court ;  but  it  is  not  so  much  more  remaifatble  than  the  case  of 
one  creditor  or  one  I^atee  suing  on  behalf  of  many,  and  other  cases  of  that 
sort.  But  we  have  got  to  tins  ext«nt  further,  that,  in  the  case  of  an  insolvent 
partnership  not  formally  dissolved,  a  BUI  may  be  filed  by  one  or  more  against 
the  governing  body,  to  have  the  assets  collected  and  applied,  as  far  as  they  irill 
go,  towards  the  discharge  of  the  debts,  without  seeking  to  ascertain  the  liabiliUes 
and  the  rights  <rf'  the  partners  as  between  themselves,  and,  therefore,  lea'ring 
litigation  entirely  open  as  between  these  parties  after  the  debts  are  paid.  In 
that  case  nothing  is  sought  bat  satisfhction  of  the  debts,  pro  lanto,  as  &r  as  the 
defective  assets  will  go;  and  then,  with  regard  to  the  remainder  of  Uie  debts, 
all  the  members  of  the  partnersbip  are  exposed  to  sncb  Udgation  on  behalf  of 
SDsatiified  creditors  for  contribution  among  themselves  as  the  particular  ciroum- 
Btances  of  the  case  may  render  necessary." 

1  Newton  v.  Earl  of  Egmont,  4  Sim.  R.  OSS ;  S.  C.  5  Sim.  130.  It  is  ohserv- 
ahle,  that  in  tins  case,  upon  the  second  hearing,  (5  Sun.  B.  130,)  there  was  a 
plea  put  in,  which  gave  the  names  and  places  of  residence  of  all  the  creditors, 
who  had  executed  the  trust  deed,  omitting  the  re»dences  of  two  only.  The  Bill 
was  not  brought  by  the  plunliff,  as  a  creditor  under  the  trust  deed,  on  behalf  of 
all  the  ciediton  to  have  the  trusts  executed ;  but  it  was  for  the  establishment  of 
his  own  right  of  priori^  of  satisfaction  out  of  the  effects,  and  incidentally  to 
ascertain  the  priorities  ot  others,  where  there  had  already  been  a  decree  made 
in  a  snit  on  behalf  of  all  the  creditors ;  and  the  pla>ntifi''B  Bill  was  not  on  be- 
half of  all  the  creditors.  The  Vice- Chancellor  on  this  occaaon  said :  "  1  accede 
to  the  rule  hud  down  in  Adair  v.  New  River  Company,  11  Ves.  429,  443.  That 
rule,  however,  applies  only  to  cases  where  there  is  one  general  right  in  all  the 
parties,  that  is,  where  the  character  of  all  parties,  so  fitf  as  the  right  is  concerned, 
IS* 
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§  134f.  Where  there  are  numerons  shareholders,  it  often 
happens,  that  their  shares  are  assigned ;  and  under  such  cir- 
cumstances, the  question  may  arise,  how  &r  the  original  assign- 
ors may  be  dispensed  widi  as  parlies  to  a  Bill  brought  by  the 
assignees,  touching  some  general  interests  of  all  the  sharehold- 
ers, against  the  immediate  directors  or  agents  of  the  company. 
Probably  the  question  would  be  ultimately  resolved  upon  the 
grounds  already  stated.  If  the  object  of  the  Bill  were  to 
enforce  some  interest  common  to  all  the  shareholders,  and  hy 
the  articles  of  the  company  the  shares  were  assignable,  it  might 
he  brought  on  behalf  of  the  plaintiff  and  all  the  other  parties 
in  interest,  and  sustained,  [^us,  in  a  Bill  against  the  direc- 
tors of  a  company,  seeking  to  charge  them  with  the  amount  of 
losses  occasioned  hy  their  misconduct,  brought  by  A  and  B, 
shareholders,  on  behalf  of  themselves,  and  other  shareholders, 
if  B  has  assigned  all  his  interest  in  his  shares  to  C,  before 
the  filing  of  the  Bill,  B  is  not  a  proper  party  to  the  suit, 
neither  in  his  individual  capacity,  nor  as  trustee  for  C]  But 
if  the  object  of  the  Bill  were  to  dissolve  the  company,  or  to 
subvert  its  articles,  and  especially  if  the  right  to  assign  were 
in  contestation,  the  assignors  and  the  other  shareholders,  how- 
ever numerous,  might  be  required  to  be  made  actual  parties  to 
the  suit.' 


is  lionu^neoiiB ;  aa  in  aoiti  to  establish  a  modus,  or  «  right  of  anit  to  a  niiU. 
Notwithstanding  (he  InconveDience  arising  from  nDmeians  parties,  there  are 
some  case«,  in  which  they  cannot  be  dispensed  with.  Thus,  if  a  Bill  is  filed  la 
ba?e  the  benefit  of  a  chai^  on  an  estAte,  all  persons  mnat  be  made  parties,  who 
claim  an  interest  in  the  chai^.  Id  thia  case,  where  the  question  is  as  to  a 
priority  of  charge,  the  very  natare  of  the  qaestioo  m^es  it  necessary,  that 
aS.  the  creditors  should  be  parties.  It  implies  a  contest  with  every  other 
person  claiming  an  interest  in  the  land.  The  circumstance  of  the  persona 
named  in  the  plea  being  judgment  creditors,  does  not  remove  the  difficulty ;  for 
there  may  have  been  releases,  assignments,  want  of  docketing,  and  other  cir- 
cumstances affecdng  each  cltum."  Bat  see  Ante,  §  101 ;  Owens  d.  Dickenson, 
1  Cnug  it  Phillips,  48,  GS  ;  Stevenson  v.  Aostiu,  3  Met  482 ;  Post,  §  149. 

1  Doyle  V.  Muntc,  6  Hare,  fi09. 

s  Sec  Blaio  v.  Agar,  1  Sim.  R.  37 ;  Long  c.  Tounge,  2  Sim.  B.  S89 ;  Walbnnt 
t>.  Ingilby,  I  Mylne  &  £.  76~TS ;  Wheeler  t>.  Yan  Wart,  9  Km.  B.  193,  and 
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§  135.  Tbeae  appear,  so  far  as  the  aothorides  go,  to  be  the 
principid  distinctions  applicable  to  the  subject  of  parties,  when 

OHH  dtod;  bat  nq  Adtir  v.  New  BiTer  Compftnj,  11  Ves.  429,  and  Ante,  J 
132,  note,  and  Port,  g  135,  1S5,  a.  In  tbe  cow  of  BUin  v.  Agar,  1  Sim.  B.  37, 
the  Bill  WM  brought  'by  five  penoos,  on  behalf  of  themseWea  oad  the  other  par- 
tie*  to  an  indentnre,  wbo  were  either  originallj,  or  hj  urignment,  holders  of 
1690  ih«rea  in  ajoint  itock  coinpanj,  and  vho  by  the  indenture  had  tnnsferred 
their  Bhares  to  the  pluntiSa  in  trust  for  themaelvei.  The  Bill  vrai  brought 
agunst  the  directors,  impnting  to  tbem  fraudulent  conduct  in  the  managemeat 
of  the  stock  and  property  of  the  companj ;  and  it  averred,  that  the  plaintiflb 
were  ignorsnt  of  the  nameiof  all  the  shareholdeis,  except  tboeeon  Khoae  behalf 
thej  aned;  bat  it  did  not  seek  a  discoTery  of  their  names.  It  further  averred, 
that  the  phuntiHs,  and  those  for  whom  tbey  sued,  had  paid  certain  instalmenta 
or  deposit!  of  moDef ;  and  that  the  money  had  been  so  paid  upon  the  fraudo- 
lent  misrepreaentation  of  tbe  defendants.  It  flirtlier  averred,  that  the  parties  to 
the  indenture  were  very  nomerous,  so  a«  to  make  it  inconvenient  to  place  them 
aa  partieg  on  the  record  ;  and  it  prayed,  that  the  defendants  might  be  decreed 
to  pay  the  money  to  the  plaintiff  which  had  been  paid  on  the  1690  shares. 
Hiere  was  a  demnrrer  to  the  Bill  for  the  want  of  parties ;  and  the  Yice-Cban- 
cellor  held  the  objection  fatal.  It  is  observable,  that  the  Bill  was  not  on  behalf 
c^all  the  shareholders,  but  only  of  those  holding  the  1690  shares;  and  it  did  not 
seek  a  disolution.  The  otgection  for  want  of  pBrties  was  twofdd ;  first,  that  it 
WM  a  case  of  partnership,  and  all  the  shareholders  were  not  partieg ;  secondly, 
that  most  of  the  shareholders  were  assignees  of  shares,  and  as  the  shares  were 
mere  cboses  in  action  the  anignors  ought  to  have  been  made  parties  to  the  snit, 
fi»  Ihey  might  have  no  right  to  assign  their  shares.  The  Vice-Chancellor  seems 
to  have  decided  the  case  on  the  latter  groand,  and  said:  "  The  plainliSs  sue  on 
behalf  of  themselves  and  certain  other  persons,  who  are  subscribers,  together, 
of  1690  sharea,  and  who  have  executed  a  deed,  stated  in  the  Bill,  by  which  they 
assign  to  the  plaintiffs  their  respective  interests  in  this  concern,  and  conslituts 
the  plaintifls  their  attorneys  to  institnte  any  action  or  suit,  in  older  to  give  effect 
to  their  interests,  or  to  enter  into  any  compromise  for  their  claims ;  but  upon 
condition  that,  after  deducting  their  eipenees,  tbe  plaintiffs  are  to  bold  what 
tliey  shall  BO  recover  or  receive,  in  trost  for  the  said  other  persons,  respectively. 
Amongst  many  objections  for  want  of  partjes,  the  defendants  insist,  that  IheM 
other  persons'ought  to  have  been  named  as  parUes  to  this  suit.  I^e  pUintifb 
do  not  deny,  that,  according  to  the  general  prindples  of  a  Court  of  Equity, 
these  other  persons  ought  to  have  been  parties.  Bat  they  ut^  at  the  bar,  what 
is  indeed  stated  in  the  Bill,  that  these  persons  are  very  numerous,  and  that 
naming  them  as  parties  on  the  record,  would,  in  all  probability,  render  it  impos- 
■ble  lor  the  plaintiffs  to  obtun  a  decree  in  the  cause.  His  allegation  may  be 
very  true.  In  certun  special  cases  the  Court  has  adopted  a  practice,  which,  by 
permitting  one  or  more  persons  to  represent  in  a  suit  all  who  have  nmilar  in- 
terests, has  avmded  the  inconvenience,  which  results  from  numerous  parties. 
But  it  has  never  been  stated,  as  a  general  principle,  that  this  course  may  be 
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tbey  are  very  Qumerous,  and  it  is  impracticable  to  bring  all  the 
persons  interested  before  the  Court.  It  is  obvious,  that,  in 
the  present  state  of  the  Equity  doctrines  on  this  subject,  very 
large  classes  of  cases  of  this  nature  may  exist,  in  which  no 
remedial  justice  can  be  administered,  and  irreparable  mischiefs 
may  be  done.'  For,  in  many  of  these  cases,  reUef  may  be 
sought,  in  which  all  the  shareholders  have  not  a  common  right, 
or  a  common  interest,  to  be  advanced,  and  protected  by  the  Bill. 
And,  indeed,  the  Bill  may,  upon  proper  grounds,  seek  a  disso- 
lution of  the  company,  or  the  protection  of  rights  in  which 
other  members  may  have  an  adverse  interest,  or  opposing 
wishes.  Whether  Courts  of  Equity  have  been  wise  or  not  in 
the  hmitations,  which  they  have  put  upon  th^  right  to  mun- 
tfun  proceedings  under  such  circumstances,  instead  of  allowing 
all  persOTU  to  become  parties,  either  upon  a  Bill  on  behalf  of 
all,  or  by  coming  in  and  re«sting  the  objects  of  the  Bill,  under 
the  interlocutory  proceedings,  is  a  point  upon  which  a  commen* 

taken  in  all  cues  within  the  nuMhief ;  nor  has  it  ever  been  done  in  caiei  analo- 
gona  to  the  praaent  And,  if  I  were  to  7ield  to  the  reasoDbg  here^  I  fear  I 
shontd  be  doing,  what  I  have  no  authority  to  do,  not  fallowing  the  practice  of 
the  CoDrt,  bnt  making  a  new  practice."  See  the  same  case  agun  before  th« 
Court  after  rii  amendment,  2  Sim.  R.  iS9.  Whether,  if  the  Bill  had  been 
brought  in  behalf  of  all  the  thareholdera,  it  wonld  have  been  malainable,  doea 
not  ifipear  to  have  been  dedded.  It  doea  not  teem  neceeaary,  in  all  caKS,  to 
make  the  wtignoni  portiei,  aa  we  ahall  presently  aee ;  nor  doea  there  aeem  aof 
aolid  objection  to  a  Bill's  being,  in  ownmon  CMei,  nuuntained  bj  a  few  in  behalf 
of  all  shareholdets,  whether  original  ahaieholdera  or  aangneea,  any  more  than  in 
maintaining  a  BtU  aguait  a  few  aharehtddera,  whether  original  ahareholdera  or 
oangneei,  where  they  are  too  nameroni  to  be  all  made  parties.  The  latter  wai 
thepntdicamentinAdurt).  New  Bixer  Company,  11  Vea.  429.  Seealao  Cock- 
bom  V.  Thompson,  16  Vei.  S38,  8S9  ;  Walborn  v.  Ingilby,  1  Myhie  &  E.  76, 
77.  See  also  the  remarks  of  Mr.  Baron  AJderaon,  in  Fenn  o.  Craig,  8  Tounga 
&  Coll.  3IS,  3U,  and  the  cases  collected  in  the  Keporter's  note,  (»,}  p.  381. 
But  see  Ante,§  lSO-131,  a;  FoBt,  $  13S,  a,  and  note;  lUchardaon  «.  Laipent, 
8  Yonnge  &  CoU.  New  R.  DOT,  filS-5U  ;  Taylor  v.  SUmon,  4  UyUie  &  Craig, 
1B4 ;  Wallworth  v.  Holt,  4  Mylne  &  Cntig,  619,  634-640 ;  Harvey  n.  Harvey, 
4  Beavan,  B.  81G,  230,  821 ;  Benson  v.  Haatfaorn,  I  Younge  &  CoU  New  B. 
826. 

1  See  Tan  Sandau  s.  Moore,  1  Biua.  B.  441,  and  other  cases  dted  in  Ante, 
S 113,  note.    See  also,  3  139,  a. 
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tator  ought  BOt  perhaps  to  hazard  any  decided  opinion.  Hiat 
mnch  of  the  difficulty,  however,  has  been  imposed  upon  the 
Courts  by  their  own  choice  of  rules,  founded,  in  a  great  mea^ 
ore,  upon  printuples  purely  teclmica],  will  scarcely  be  denied. 
And  why  the  same  proceedings  might  not  have  been  permitted, 
even  to  the  extent  of  binding  unrepresented  interests,  after  due 
notice  to  the  parties  to  appear  and  represent  them,  as  is  done 
in  the  ordinary  cases  of  creditors  agiunat  the  estates  of  persons 
deceased,  it  is  not  very  easy  to  state  in  a  satisfactory  manner.' 
§  135  a.  It  may  not,  however,  be  thought  unworthy  of  the 
ddiberate  consideration  of  the  profession,  whether  the  doctrine 
has  not  already  been  pressed  beyond  the  legitimate  limits,  with- 
in which  it  can  safely  he  applied,  and  whether  it  ought  to  be 
carried  further  in  its  application  to  new  cases,  as  they  may 

iSeeLovdLyndliDivt'sjiidgiiieiitiD  Small  c  Atinwd,  1  TonDgeR.45T,4ES; 
dted  Ante,  S  IS2,  note ;  Port,  §  ia5,a;  Kichardson  v.  Larpent,  3  Tounge  & 
Crfl.  New  R.  807,  513-514 ;  Post,  135.  S,  and  note.  In  ffichardeon  u.  Ilastings, 
7  Beavan,  323,  Lord  Longd^e  is  reported  to  have  said :  "  All  cases  of  this  Und 
ftre  attended  irith  wme  iegte^  of  difficultj,  the  conduaioa  to  be  arrived  at  de- 
pending on  nther  nice  oircQnutances ;  andilmoBt  mj,  that  the  argumeuts  ia 
rapport  of  a  demurrer  of  this  sort  have  moitl}'  a  \erf  strong  foundation ;  and 
tliereaaoaia,  that  cases  of  this  kind  alwaja  deviate  from  two  old  general  ralei 
of  the  Conrt  One  ii,  that  all  penons  interested  in  the  nibject-matter  of  the 
suit  ought  to  be  parties ;  the  other  is,  that  the  Court  ought  to  do  complete  jus- 
tice in  flveiycase,  and  not  leave  matlen  Involved  in  the  suit  to  be  the  subject  of 
fatore  litigation.  Now,  this  is  a  Bill  which  certainly  is  a  departure,  to  a  certain 
extent,  from  both  these  mles,  because  it  is  proposed  to  be  prosecnted  in  the  ab- 
sence of  parties  interested  In  the  suit;  and  it  proposes,  that  the  rights  of  the 
several  parlies  to  the  snms  to  be  recovered  shall  be  leflr  at  their  disposal,  if  they 
can  agree,  and  if  thejr  cannot  agree,  they  must  be  left  for  futore  litigation.  Bat 
exceptions  to  the  above  rules  have  been  at  all  times  allowed.  I  recollect,  in  jaj 
piofesnonal  studies,  having  a  copy  of  a  book  in  which  one  of  the  chapters  was 
beaded.  'In  what  Cases  necessary  Parties  ore  dispensed  irith.'  That  was  the 
■abject  of  the  whole  chapter.  But  it  has  become  necesmiy  to  moke  these  ex- 
ceptions larger  with  the  progrosBof  the  transactions  of  mankind;  and  certainly 
everybody  who  reads  what  Lord  Coltenham  has  more  than  once  said  on  such  oc- 
casions, must  be  perfectly  satisfied  with  the  justice  of  his  observations,  that  the 
Court  must  always  not  only  act  within  the  limit)  of  its  jurisdiction,  but  must  ap~ 
ply  the  powers  which  are  so  necessary  for  the  administration  of  justice  to  the 
cinnunstances  which  are  found  in  society  in  our  own  times, — that  the  rules  of  the 
Courts  must  be  adapted  to  the  circamstaDcca  in  which  die  execution  of  jastice 
U  reqiiii«d." 
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arise  in  judgment.  If  Courts  of  Equity  are  in  the  habit  of 
declining  to  act  in  the  absence  of  particular  parties,  merely  be- 
cause there  is  a  pos^bili^  of  their  decree  working  some  in- 
justice to  persons,  not  represented  or  before  the  Court,  there 
would  seem  to  be  at  least  an  equally  strong  ground  to  assert, 
diat  where  the  injury,  by  abstaining  from  the  exercise  of  juris- 
diction on  account  of  a  defect  of  such  parties,  will  be  positive, 
immediate,  and  irreparable,  diey  ought  to  assert  jurisdiction. 
In  such  cases,  if  there  is  do  possibility  of  bringing  such  parties 
before  the  Court,  the  general  principle  would  seem  to  apply, 
that  parties  should  be  disposed  with  who  are  beyond  the  reach 
of  the  Court,  from  a  moral  or  a  physical  impossibility,  and  that 
tiie  Court  sbonld  decree  according  to  the  merits  of  the  contro- 
versy between  the  parties  actually  before  it,  leaving,  as  far  as 
practicable,  the  ri^ts  of  all  other  persons  untouched,  and  un- 
prejudiced by  the  decree,  or  enabling  them  to  appear  and  con- 
test the  validity  of  the  proceedings,  so  far  as  their  particular 
interests  are  concerned.  In  truth,  in  many  cases.  Courts  of 
Equity  now  assert  a  jurisdiction  to  bind  the  interests  of  many 
parties  not  actually  before  them ;  and  there  does  not  seem 
any  sound  reason,  why  the  possibility  of  injustice  to  third 
persons  should  overcome  the  duty  to  grant  relief  against  present 
injuries  and  misdiiefs  between  the  parties  actually  before  it, 
where  the  refusal  must  otherwise  necessarily  work  irreparable 
injustice.  Besides;  it  is  to  be  considered,  that  the  general  rule, 
requiring  all  persons  in  interest  to  be  made  parties  to  the  suit, 
is,  in  most  cases,  not  in  any  just  sense,  a  right  of  the  parties 
brought  before  the  Court,  but  rather  a  rule  prescribed  by 
Courts  of  Equity  to  themselves  in  the  exercise  of  their  juris- 
diction, founded  upon  their  ovm  notions  of  public  policy,  or 
public  convenience.  It  is,  in  a  great  measure,  a  rule  of  dis- 
cretion, founded  in  the  anxiety  of  those  courts  to  do  justice 
among  all  the  parties,  having  an  interest  hi  the  subject-matter 
or  the  object  of  the  suit,  whether  that  interest  be  mediate  or 
immediate,  present  or  future,  for  the  purpose  of  suppressing 
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fatore  controversy  and  lidgMion.  The  role  is  useful,  when 
^^Ked  to  its  proper,  legitimate  purposes.  Bat  it  maybe  sert- 
ooaly  asked,  whether  it  can  be  justified,  where,  in  its  actual 
applicadcm,  it  most  necMsarilj  produce  irremediable  injustioe 
to  the  persons  asking  relief  at  the  hands  of  the  Court,  and 
there  is  an  utter  impossibility  of  overcoming  the  difficulty  and 
proceeding  against  the  absent  pardes.  When  all  the  persons 
in  interest  can  be  made  parties,  and  the  decree  must  affect  their 
interest,  there  seems  to  be  a  sound  reason  for  insiatiog  upon  a 
strict  adherence  to  the  rule.  But  when  they  cannot  be  made 
parties,  and  a  decree  may  be  made  between  the  parties  before 
the  Court,  which  does  not  positively  and  absolutely  conclade 
the  rights  of  other  persoiis,  but  leaves  tbem  to  act  upon  those 
rights  without  prgudlce,  there  seems  good  reason  to  say,  that 
Courts  of  Equity  ought,  like  Courta  of  Law,  to  act  upon  the 
case  before  them,  endeavoring  to  provide  as  far  as  they  may, 
for  a  reasonable  protectitHi  of  any  unrepresented  ri^ts.  The 
suggestion  of  a  learned  chancellor,  (which  has  been  already 
cited,)  contains,  on  this'  subject,  a  most  impressive  lesson  : — 
That  Courts  of  Equity  ought  to  ad^  their  practice  and  course 
uf  proceeding,  as  far  as  possible,  to  the  actual  state  of  society; 
and  not,  by  too  strict  an  adherence  to  forms  and  rules  estah* 
lished  under  very  different  circumstances,  decline  to  administer 
and  enforce  rights,  for  which  there  is  no  other  remedy.-^ 

§  135  h.  Some  very  important  decisions  have  been  recendy 
made,  which  seem  to  support  the  preceding  reasoning ;  and, 
indeed,  to  take  a  distinction  and  su^^st  a  mode  of  proceeding 
in  cases  of  this  sort,  which  may  obviate  most  if  not  all  of  the 
practical  difficulties  growing  out  of  the  former  decisions.  It  is 
dns :  that  where  the  different  members  of  an  unincorporated 
assodadon  have  different  interests,  some  being  in  favor  of 
winding  np  its  afl^rs  and  procuring  a  dissolution,  and  others 
(^iposed  to  it,  a  Bill  may  be  brought  by  some  of  the  share- 

lADte,§  76,  c.  Taylor  v.  Salmon,  4  Mjine  &  Craig,  141,  142.  See  also 
Aato,  $130, 132,  note  (t,)  and  the coks  tbere cited;  FoweU  v.  Wright,  7  Bov 
faii,S.444. 
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holders  on  behftLf  of  themselves  and  all  agreeing  with  them,  for 
such  a  dissolution ;  and  so  many  of  those  opposed  to  it,  as  may 
furly  be  presumed  to  represent  the  interests  of  all,'ahould  be 
brought  before  the  Court  as  defendants ;  and  then  the  Bill  may 
be  retained  for  discussion  upon  its  merits.^ 

1  WaUwortltt>.  Holt,4Mylne&Craig,619,  S34-640;  Ante,  S  132;  Cooper 
V.  Webb,  IS  Simona,  454;  Irovello.  Andrew,  16  Simons,  S91  ;  AppeH;- v.  Page, 
1  FhilliiM,EL  77S  ;  Sharp  «.  Daj,  Ibid.  771 ;  Bichardwn  v.  Larpeot,  3  Yonnge 
&  Coa  New  R.  S07,  C12-614.  In  thU  lut  cue,  Mr.  Tice-Chancellor  Bruce 
gjud:  "  Thii  is  the  cese  of  &  Tery  numeroua  unincorporated  trading  companj, 
between  the  memberg  of  which  there  is  a  schism,  one  divinon  taking  one  view 
of  certain  important  prooee^ngi  relating  to  their  common  intereet,  the  other  a 
different  view,  find  each  dinaion  comprebeBding,  u  it  appean,  such  a  num- 
ber of  persons,  as  to  render  it  Bubatantiallj  impracticable  to  conduct  a  suit  com- 
prising all  the  individnalB  of  either  class.  The  BUI  is  filed  by  the  pl^tiffs 
on  bebalfof  themselves,  and  all  the  other  members  of  the  partnervhip.  It  maj 
be,  that  as  &r  ai  the  plaintiffs  are  concerned,  it  is  properly  filed  on  behalf  of  them- 
selves  and  those  memberswhotakethe  same  viewofthcmBttere  in  dispute  as  they 
do,  andnotpToperiyfiledon  bebalfof  all  the  members.  But  upon  this  it  is  not 
necessary  to  pyo  an  opinion.  In  regard  to  the  defendants,  none  of  the  dissentients 
[Km  the  views  of  the  plaintiffs  are  hero  in  that  character.  It  is  tme  that  sAShe  are 
present;  but  all  present  are  directors  ortruBtees,^personBtowbom, more  or  less, 
tiie  committed  the  general  government  and  administration  of  the  company.  They 
ate  all,  thetefore,  directon  or  trustees,  more  or  less,  for  all,  and,  sustaining  that 
character,  cannot,  it  may  &irly  be  supposed,  exercise  so  fully  and  freely  the  ri^ 
and  power  of  oppoBing  the  plfuntiffs'  views,  as  those  persons  may  bo  considered 
likely  to  be  capable  of  doing,  who  ovre  no  dnty  to  the  plaintiffs,  beyond  the  urn- 
pie  and  ordinary  duty  of  partners.  The  points  on  which  the  partners  are 
divided  are  ;~first,  the  time,  manner,  and  drcumstances  of  dissolving  the  com- 
pany;  secondly,  as  to  the  question  whether  the  capital  has  been  rightly  increased, 
that  is  to  say,  whether  the  pkintiffs  can  be  compelled  to  pay  to  the  parties,  who 
are  in  the  mtnation  of  govemora  of  the  concern,  more  than  a  certiun  specified 
aniount  of  capital  One  object  of  the  Bill  is  to  obtain  a  dissolution,  another, 
more  plfun  object,  to  exempt  the  plaintiffs  from  the  liability  to  contribute  to  a 
further  capitaL  But  the  lar^r  body  of  the  shareholders  are  those  who  hare 
actually  contributed  that  increased  amount  of  capital  which  is  in  dispute.  These 
persons,  it  being  at  least  very  donbtfnl  whether,  having  contribnted  the  money, 
they  can  recover  it  back  again,  have  plainly,  as  it  seems  to  me,  an  interest  that 
the  plaintiffs  should  fbrthor  contribute ;  but  the  plaintifis  dedre  that  they,  the 
plaintiffs,  should  be  freed  from  contribution.  It  is  too  much  to  say  that  questions 
so  important  should  be  decided  without  the  presence  of  at  least  an  adequate 
tmmber  to  maintun  each  side.  But,  aa  I  have  already  said,  only  the  ditectors 
and  tenstees  are  here  as  defendants, — men  who  must  be  restricted  in  the  mode 
and  form  of  tb^  oppontton,  becaose  they  owe  the  plaintLSii  a  do^  beyond  that 
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§  135  c.  So,  where  a  sharehcjder,  in  a  projected  company, 
filed  a  Bill  on  behaiif  of  himself  and  all  other  shareholders, 


wbicb  exirta  Bmplj  betireai  putner  and  putaer.  Hey  an  oStMiiy  obliged 
to  Iwre  ma  equal  mind  towardi  tlie  Bharebcdden,  wad  wtnot  properly  be  connd- 
end  u  repreMDting  tat  oppoMtion. 

"  Considering  tlte  nature  of  tbe  qneetions  agitated  on  tliii  Bill,  and  taking  tbe 
MMwer  to  be  true  tor  this  pnrpoee  ODly,  I  mmt  ivy,  tbat  tbe  iiiit  ii  defective  for 
want  of  paitiea.  Hy  pretent  imprcaaon  ia  not,  that,  in  every  oaM  wbera  a  ^ 
eolation  ia  HMigfat,  all  the  individual  partners  muit,  of  necewty,  be  prewnt. 
Generally,  Ae  rale  may  be  vo,  bat  I  canconceiTe  a  case,  where  it  iroidd  be moM 
important  to  the  interett  of  the  plaintiSa,  and  their  right  to  have  the  partnenhip 
diMolved,  and  yet,  thoogh  die  legality  of  ibe  partnerBbip  were  Tocognised  by  law, 
it  might  be  impcmble  in  wbctance  to  obtain  a  decree  for  dimdntion,  if  it  were 
neoeanry  to  have  all  the  parties  present  Sacb  a  state  of  things  conld  hardly 
be  permitted  to  exist  by  any  court  of  justice,  win  any  civiliEedoonatry,  noram 
I  aware  that  any  jndge  has  gone  the  length  of  saying  that  it  should  ordoesesiat. 
I  do  not  lay  that  all  the  pardet  dissentient  dioold  be  here ;  bat  thera  ought  to 
be  a  sufficient  number  to  discuss  tbe  pieaent  questions  freely  and  nnrestndn- 
edly ;  or,  at  all.evuile,  with  more  &eodom  and  proprie^  than  they  can  be  dis- 
cussed by  tbe  defendants  now  on  the  record."  See  also  Harvey  v.  Harvey, 
1  Beavan,  B.  319,  StO,  231.  But  the  later  case  ol  Deeka  v.  Stanhope,  decided 
by  Tice-Chancdlor  Sbadwell,  14  Sinums,  R.  &T,  expreariy  reqairee  the  diatine- 
tioa  between  a  Bill  to  have  the  accounts  of  a  partnenhip  taken  and  its  a^n 
wottnd  up,  and  a  Bill  which  asks  further  that  the  partnership  may  be  dissdved. 
In  tbe  latter  case  all  the  members,  however  nnmerons,  must  be  parties  to  it 
Tbe  Vlee-ChaoceUor  said :  "  Now  there  is  a  train  of  decisions  which  have  held, 
(bat,  where  a  Bill  is  filed  for  the  lUwdntion  of  a  partnenhip,  that  cannot  be  af- 
fected nnlea*  yon  hare  all  the  parties  intM«sted,  before  the  ConrL  ^Ilw  case  of 
Evans  V.  Blokes  was  decided  mx  years  afkr  the  case  d  Long  v.  Yonge ;  and 
Lord  lAngdale  there  aaya,  '  It  la  perfectly  obvious  that  a  suit  where  all  the 
accounts  of  the  pnrtnerBhip  are  to  be  taken,  and  tbe  rights  of  all  partners  are 
to  bo  uadennined,  as  between  themselves,  and  under  the  various  circumstances 
in  which  they  stand  in  relation  to  each  other,  (some  of  them,  for  instance,  hav- 
ing paid  tbeir  calls,  and  othen  having  omitted  to  do  so,)  cannot  be  prosecated 
in(beaiMence(tfanr  of  those  partaiers.'  Then,  after  tbat,  yon  have  the  com- 
meataiy  of  Lord  Cottenham,  in  Wallworth  v.  Holt ;  and  L<»d  Cottenbani,  as  I 
otdlect  from  what  he  said  in  that  case,  would,  if  the  case  before  him  had  been 
different  &om  what  it  was,  have  done  that  which  he  seemed  very  much  inclined 
to  do.  Bat  it  must  be  observed,  that,  in  the  case  of  Wallworth  n.  Holt,  the  Kll 
did  not  pray  for  a  dissolution  of  the  partnership ;  and  therefore  we  have  only  the 
o^ion  theoretically  expiessed,  by  Lord  Cottenham  on  the  subject.  But  I  very 
much  doubt  whether  the  bad  consequence  wluch  my  laid  Cottenham  foresaw, 
namely,  the  denial  of  justice,  would  arise ;  because,  in  partnerships  constituted 
ofa  vast  number  of  peiwns,  it  would  be  eztreowty  easy,  for  the  parpose  (^  get- 
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except  the  defendants,  who  were  called  a  finance  committee* 
stating  that  he  and  other  shareholders  had  paid  their  deposits, 

liDg  rid  of  anf  such  objection  w  thu,  to  iiuert  &  proviso  in  the  partnenhip  deed, 
tiaX  if  a  Bill  Hbonld  be  filed,  by  aoiae  of  the  partnere,  for  a  dinolatioii  of  the 
partnerahip,  none  of  them  should  make  the  objection,  that  all  of  them  were  not 
patties.  I  hare  not  the  tUgbtest  doubt  that  the  introduction  of  some  soch  clansa 
woold  have  tlie  effect  of  getting  rid  of  the  objection  which  existed  in  the  mind 
of  Lord  Cotienham.  IlieQ  the  authorities  stand  in  this  sitnation,  —  that  there 
is  a  series  of  decisions  in  fator  of  the  objection,  and  nothing  to  be  opposed  to 
them  in  the  way  of  Averse  decision.  I  put  Cockbom  v,  Thompson  ont  of  tbe 
case ;  for  it  does  not  appear  that  any  of  tbe  other  partnen  made  tbe  objection ; 
and  what  Lord  Eldoo  determined  was,  that  Thompson  should  not  make  it,  for 
he  had  nothing  to  do  with  the  matter.  It  was  quite  coUatenl  to  him,  whether 
the  partnership  was  dissolved  or  not  Here  being,  then,  a  nniform  aeries  of 
dedsioDS  in  support  of  the  objection,  I  confbss  I  feel  myself  bonod  to  allow  it ; 
for  I  have  no  authority  whatever  to  alter  tbe  law  eatabl^ed  by  a  course  of  d«- 
cision.  If  &e  Lord  Chancellor  should  think  that,  at  the  present  time,  it  ia  right 
that  the  law  should  be  altered,  A«  may  alter  it;  but  lam  not  at  liberty  to  do  so." 
Upon  the  sabject  of  parties,  tbe  47th  and  48th  Bnlea  of  the  Equity  Bules  of  tbe 
Supreme  Court  of  tbe  United  States,  of  January  Term,  1343,  provide  as  fol- 
lows :  I'  bi  all  cases  where  it  shall  appear  to  the  Court,  tliat  persons,  who  might 
Otberwin  be  deemed  necessary  or  pn^r  parties  to  tbe  snit,  cannot  be  made 
parties  by  reason  oftbur  being  ont  of  the  jurisdiction  of  the  Coart,  or  incapable 
otfierfrise  of  being  made  parties,  or  becanse  their  Joinder  would  oust  the  jaria- 
^elion  of  the  Court  as  to  the  parties  before  the  Coort,  tbe  Conrt  may,  in  tbdr 
discretion,  proceed  in  the  cause  witboat  making  sach  persons  parties  ;  and,  in 
such  cases,  Ae  decree  shall  be  without  prejudice  to  tbe  rights  <rftbe  absent  par- 
ties.* "  Where  the  parties  on  either  dde  are  very  numerons,  and  cannot,  with- 
out minifeet  inconvenience  and  'oppresnve  delays  in  the  suit,  be  all  brou^t 
before  it,  tbe  Court,  in  its  discretion,  may  dispense  with  making  all  of  them  par- 
tiei,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to  represent 
all  the  advene  interests  of  the  plaintiffs  and  the  defendants  in  tbe  suit  property 
before  it.  But  in  such  cases  tbe  decree  shall  be  without  prejudice  to  the  right! 
and  claims  of  all  tbe  absent  parties."  The  Act  of  Congress  of  Fobraary  38, 
18S9,  eh.  3S,  g  1,  already  cited.  Ante,  g  80,  is  also  important  to  the  same  purpose. 
In  the  case  of  Powctl  «.  Wright,  7  Beavan,  R.  444,  tbe  Master  of  tbe  Rolls,  hoiA 
Laogdale,  made  the  following  remarks  :  "  EveT7body  must  be  conscioos  of  tbe 
greatdifficulties  which  exist  in  cases  of  this  kind.  The  Court,  in  confom^ty 
with  the  principles  of  equity,  has  adopted  a  geneni  rule,  not  to  dispose  of  any 
matter,  not  to  Innd  any  man's  interest,  or  make  any  declantion  of  any  man's 
right  in  his  absence.  The  complication  of  human  afiurs  has,  however,  become 
eocb,  that  it  is  impossible  always  to  act  strictiy  on  this  general  rale.  Cases  arise 
in  which,  ifyouhoM  it  necessary  to  bring  before  the  Court  every  person  having 
an  interest  in  the  question,  the  snit  could  never  be  brought  to  a  conclusion.  The 
contequenoe  woold  be  that  if  the  Conrt  adhered  to  tbe  strict  rale,  tlwr«  would, 
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and  that  the  finance  committee  had  the  sole  control,  and  had 
repaid  $17^  oa.  some  of  the  shares,  and  praying  an  account 
and  apportionment  of  the  surplus  between  the  plaintiff  and  the 
other  shareholders,  it  was  held,  that  all  the  shareholders  need 
not  be  parties  to  the  Bit),  nor  the  directors  of  the  company.^ 

in  nuuij  cues,  be  %  denial  of  jiutice.  Thit  liu  induced  the  Conits  to  auiction  » 
relkxatioD  of  tbe  rale.  And,  Mcordiogly,  they  have  said,  if  we  can  be  Mtisfied 
dat  we  have  before  the  Comt,  penoni  vboce  intereBts  are  the  lame  ai  the  in- 
tereiti  of  thoee  who  are  absent,  we  will  be  content  to  hear  .the  cause  upon  tbe 
ai;gament  of  mch  persons ;  and  if  we  are  then  satisfied  that  the  case  has  been 
&M7  and  hcMieetly  presented,  we  will  order  the  distribation  of  the  fund  on  Iha 
representation  of  the  petsons  present  Tiiongh  the  Conrt  will  thus  moke  a  dis- 
tribution, I  bare  never  heard  that  the  proceedings  in  the  soil  are,  to  all  intenia, 
Unding  on  the  abMnt  parties.  So  far  as  I  know,  it  has  never  declared  that  the 
abaent  persons  are  to  t>e  cut  off  fri»n  hU  chance  of  correcting  an  j  error  which, 
in  consequence  of  their  absence,  may  have  been  made  to  their  prejudice.  The 
Courts,  in  these  cases,  are  always  ronning  the  risk  of  doing  what  may  be 
prejudicial  to  the  absent  parties.  A  v^^e  sort  of  expresuon  hss  been  used  in 
these  cases,  that  you  must  have  a  '  sabetantial  representation ; '  but  it  really 
comes  to  this,  that  in  simple  cases  the  Court  requires  all  parties  interested  to  bis 
present,  but  in  a  complicated  matter  it  is  contented  with  something  less.  XUs 
is  the  reason  why,  oAen,  in  v^ue  langoage,  you  speak  of '  substantial  npresen- 
tatioo.'  It  is,  however,  a  rule  of  convenience,  and  notbtng  is  more  vague ;  for 
the  Conrt  is  nnder  the  necessity  of  conndering  the  circamstances  of  each  case, 
and  the  degree  of  difficulty  in  the  proceeding  ;  this  makes  it  necessary  ta  ^ve 
minnte  and  careful  attention  to  tbe  matters,  to  look  at  the  nature  of  the  case 
and  of  tbe  salt,  the  plaintiff 's  claim,  and  whether  there  are  any  advene  interests 
to  protect" 

1  Clements  v.  Bowes,  8  Eog.  Law  &  £q.  R.  33S,  Kindersley,  T.  C.  said ;  "  As 
to  the  want  of  parties,  the  demurrer  itself  represents  two  difficulties  as  esisUng 
on  the  Bill  witb  respect  to  parties,  and  is  framed  in  this  way :  —  *  And  for  {ax- 
ther  cause  of  demurrer,  the  defendants  show  that  it  appears  by  the  plaintiff's 
own  sbowiuf^  that  the  scrip  or  shareholders  in  the  Bill  mentioned,  who  had  not 
received  the  sum  of  1 7i.  Gif.  per  share  on  their  respective  shares  or  scrip  in  the 
wd  BUI  mentioned,  and  also  tbe  several  share  or  scripholders  of  the  said  pro- 
jected company,  and  the  persons  who  entered  into  a  subscription  for  the  pur- 
pose of  forming  the  said  company  other  than  those  defendants,  are  necessaij 
parties  to  tbe  said  Bill ;  and  yet  the  plaindff  hath  not  made  such  several  per- 
sons, »  any  or  either  of  them,  parties  to  the  Bill.'  Now,  the  persons  here  rep- 
resented as  necessary  parties  are,  first,  those  shareholders  who  bad  not  received 
back  the  ITj.  6d.  per  share,  the  plaintiff  being  one  who  has  not  received  back 
that  sum  in  respect  of  some  of  his  shares,  though  he  did  with  respect  toothers 
which  be  bad  pledged.  The  demurrer  was,  in  fact,  intended  to  include  all  the 
ibarebolders.    As  to  those  who  did  not  receive  that  sum,  the  question  comes  to 
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§  136.  Having  stated  the  general  rale,  as  to  parties,  and 
the  general  exceptions  to  that  rule,  it  stiU  remiuns  to  inquire, 

tlus,  becBUN  the  principle  is  cleu.  TlioqDestionu,whetber  thatcl&u  ofalutra- 
holden  who  did  not  receive  the  money  have  &  dlfierent  interest  from  those  who 
£d  receive  back  the  amount  —  that  is,  the  same  lateTcst  in  the  relief  uked  hj 
Uta  Bill.  Now,  the  relief  is  for  the  common  interest  of  all,  if  for  any.  I  am  flu 
from  thinking  the  Bill  is  for  tlie  interest  of  these  parties ;  bnt  if  the  phuntUT 
chooses  to  enter  into  sachaspeculationai  the  filing  of  this  Bill,  he  has  a  right  to 
do  so.  The  relief  asked  is,  to  make  five  individaals,  who  are  alleged  to  hare 
received  all  the  moneTs  by  way  of  depoat,  account  for  what  they  have  peeeiTed, 
and  that  whatever  balance  is  found  to  be  in  their  possesion,  after  payment  of 
the  proper  expenses,  may  be  divided,  not  amongst  any  cUb,  but  amongst  all  pn 
rat& — that  is,  the  17s.  6rf.  to  those  who  have  not  received  it,  and  then  dividing 
die  rest  amtmgst  them  all.  I  cannot  see  that  there  is  any  difference  of  intarot 
between  the  one  clan  or  the  other,  as  &r  as  the  relief  sought  by  the  Bill,  wUdi 
is  the  real  question.  If  a  person  flln  k  Bill  foT  himself  and  others,  there  augr 
be  some  who  would  not  like  the  Bill  to  be  filed ;  but  if  on  the  &ee  of  the  tran»- 
action  it  be  for  the  common  interest  of  all,  it  is  no  more  for  the  interest  of  mm 
than  the  other.  It  is  dearly  for  the  interest  oC  all  that  the  relief  here  asked 
should  be  granted ;  and  it  appears  to  me  there  is  no  ground  fiir  saying  any  par- 
ticular class  shonld  be  represented  by  the  members  of  that  particnlar  class. 
Then  the  other  class  mentioned  is  the  whtde  of  the  shareholden.  Tlie  answer 
to  that  ia,  the  title  elates,  and  it  is  therefore  admitted  by  the  demurrer,  that  ths 
whole  of  the  shareholders,  being  upwards  of  300,  are  so  nnmeroas  that  it  is  im- 
possible to  make  them  all  parties ;  and  as  to  that  pinnt  in  the  case,  it  is  dear 
upon  all  the  authorities  that  the  phuntiff  is  not  obliged  to  make  them  all  parties. 
Now,  these  are  the  classes  ot  shareholders  who,  on  the  bee  of  the  demurrer 
itself,  are  said  to  be  necessary  parties ;  but  it  is  also  urged  at  the  bar,  that  there 
is  another  dassof  peisons,  not  su^estedby  the  demurrer,  who  also  ought  to  be 
made  parties,  namely,  those  who  stood  in  the  position  of  managers,  and  carried 
oa  the  afimrs  of  the  concern  before  the  finance  committee  were  appointed ;  bnt 
on  the  face  of  the  Bill  there  is  nothing  to  show  when  they  were  appointed,  or 
why  they  were  appcnnted  the  finance  committee ;  and,  with  one  single  excep- 
tim,  there  is  no  allosion  in  the  Bill  to  any  other  body  of  directors.  No  doubt  it 
may  be  supposed  there  were  other  directors ;  but  the  Bill  being  silent  as  to  such 
other  directors,  and  no  mention  being  made  of  any  other  body  of  directors  other 
than  the  finance  committee,  how  am  I  to  say  that  there  were  other  personi  act- 
ing as  directors  ?  The  exception  I  allude  to  is  the  expression  conbuned  in  a 
letter  which  was  addressed  to  the  plaintiff,  and  in  which  mention  is  made  that 
the  directors  would  do  so  and  so ;  but  that  is  not  an  allegation  of  the  fact  that 
there  were  other  directors;  the  Bill  does  not  allege  that  there  were,  but 
these  genUemen,  in  writing  an  answer,  say  that  the  directors  may  do  so  and  so. 
Can  I,  then,  say,  without  any  further  evidence,  and  taking  the  Bill,  as  I  must 
do,  to  be  true,  that  there  was  a  body  of  directors  different  from  the  finance  con- 
outtee  7    Hisht  not  the  writer  of  that  letter  have  meant  the  finance  committee 
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who,  in  the  proper  sense  of  the  rule,  are  to  be  deemed  nec«^ 
sary  parties,  whose  joinder  m  the  suit  cannot  be  dispensed  with. 
It  has  been  said,  that  persons  are  necessary  parties,  when  no 
decree  can  be  made  respecting  the  sabject<matter  of  litigation 
until  they  are  before  the  Court,  either  as  plaintifiEs,  or  as  de- 
foidants ;  or  where  the  defendants,  already  before  the  Court, 
have  such  an  interest  in  having  them  made  parties,  as  to  au^ 
thorize  those  defendants  to  object  to  proceeding  withoot  such 
parties.^  These  propositions  are  true ;  but  they  furnish  no  suf- 
ficient test  as  to  the  question,  who  are  necessary  parties ;  for 
the  inquiry  is  stUl  open,  when  will  a  Court  of  Equity  proceed 
to  a  ieexee  without  them  ;  and  what  is  the  interest,  which  en- 
tities the  defendants  before  the  Court  to  insist  upon  the  pres- 
ence of  other  persons  as  defendants,  before  a  decree  is  made, 
which  shall  bind  themselves.  In  a  general  view,  all  parties  in 
interest  are  the  proper  objects  of  the  rule.  But  the  nature  of 
that  interest  must  still  remain  to  be  ascertained ;  as  well  as  the 
point,  bow  fiu-  it  is  liable  to  be  aS^ted  injuriously  by  the  decree. 
This  can  be  best  examined  by  a  review  of  the  principal  classes 
of  cases,  to  whidi  the  rule  has  been  applied,  and  from  which 
its  force,  as  weU  as  the  grounds  of  its  ^plication,  may  be  fully 
nnderstood. 

§  ld7>  Before  proceediog,  however,  to  this  review,  it  may 

irlien  Ite  mod  the  term  <*  directora"  ?  No  doabt  adTantage  may  be  taken  of  this 
fitct  ID  another  iDode,  but  I  caanot  aaamne  that  there  vaa  a  bodj  of  directors 
who  ought  to  have  been  made  parties  to  the  rait  But  sappose  there  were  «Qch 
a  body  oTdirecton,  vhat  intereat  have  ttaej  different  frwn  the  other  ihaiehold- 
en  in  retpect  of  what  wai  asked  hy  this  Bill  ?  If  thia  Bill  sought  to  impeach 
the  management  of  the  directors  in  imputing  to  them  tuy  improper  conduct, 
and  te  have  the  whole  dealings  and  transactions  at  the  concern  wound  up,  then 
it  mi^t  be  neceasarr  to  have  them  parties ;  bat  that  iinot  so,  andlmnstasBDme 
■11  that  it  stated  here  to  be  true,  whether  the  tmth  has  been  cut  out  of  the  BUI 
bf  the  amendments,  as  suggested  by  counsel,  or  not ;  and,  as  regards  the  relief 
aA.ed  here,  there  is  nothing  to  show  that  there  is  anj  ground  for  sappoaing  soch 
directors  would  hare  a  different  intereat  from  the  shareholders  genenlly.  I 
have  now  considered  all  the  different  grounds  raised  in  support  of  the  demurrer, 
and  my  ojunion  is,  that  the  demurrer  must  be  OTermled." 
1  Bailej  0.  lag^ee,  3  Pvge,  B.  379. 
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be  proper  to  make  a  few  explanatoiy  remarks  of  a  geoeral 
character.  And,  in  the  first  place,  in  regard  to  the  nature  of 
the  interest,  it  is  to  be  considered,  that  it  is  wholly  unimpor- 
tant, whether  it  be  a  1eg;fd  interest,  or  an  eqaitabte  interest  of 
the  absent  parties  in  ^e  snbject-matter  of  the  suit ;  and,  subject 
to  the  limitatioDS  and  exceptions  hereafter  stated,  it  is  equally 
unimportant,  whether  it  be  a  present,  direct,  and  immediate 
interest,  or  a  future,  remote,  fixed  interest.  In  eidier  case,  if 
the  interest  of  the  absent  parties  may  be  a&cted,  or  boond  by 
the  decree,  they  most  be  brought  before  the  Court,  or  it  will 
not  proceed  to  a  decree. 

§  138,  In  the  next  place,  an  interest  of  the  absent  parties 
in  the  subject-matter,  ex  directo,  which  may  be  injuriously 
a^cted,  is  not  indispensable  to  the  operation  of  the  general 
rule ;  for,  if  the  defendants  actually  before  the  Court  may  be 
snt^ected  to  undue  inconvenience,  or  to  danger  of  loss,  or  to 
future  litigation,  or  to  a  liability  under  the  decree,  more  exten- 
sive or  direct,  than  if  lite  absent  parties  were  before  the  Court, 
that  of  itself,  will,  in  many  csaes,  (as  w«  shall  presently  see,) 
furnish  a  suffident  ground  to  enforce  the  rule  of  making  the 
absent  persons  parties.* 

§  139.  In  the  next  place,  the  plaintiff  may,  by  the  frame  (£ 
his  Bill,  as  by  wuving  a  particular  claim,  avoi4  the  neoessi^ 
of  making  persons,  who  might  be  affected  by  it,  parties,  though 
that  claim  might  be  an  evident  consequence  of  the  rights  as- 
serted by  the  Bill  against  other  parties.^  This,  however,  is  not 
allowed  to  be  done  to  the  prejudice  of  others.'  Thus,  for  ex- 
ample, if  the  obligee  of  a  bond,  to  which  there  are  three  sure- 
ties, the  principal  obligor  being  dead,  were  to  seek,  by  a  Bill 
in  Equity,  the  full  pajrment  of  the  bond  from  the  sureties,  all 
the  sureties  must  be  joined.     But  if  he  should  seek  only  for 

■  Bailey  v.  Inglee,  2  Paige,  B.  !78;  Gilb.  For.  Bom.  157.    See  Cdverton 
Porliei,  ch.  1,  p.  8-12.     Post,  §  140,  ISl,  1S9,  180,  167. 
s  Port,  §  ill,  321,  328. 
S  Mitf  £q.  PL  by  Jenmj,  179, 180. 
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his  proportioa  from  one  saretj^  alone,  tbe  same  objection  might 
not  apply ;  unless  the  absence  of  the  other  parties  woald  be  a 
prejudice  to  him.^ 

§  140.  In  the  next  place,  (as  has  been  well  remarked  by  an 
eminent  author,)  in  many  cases  the  expression,  that  all  persons, 
interested  in  the  sulgect,  most  be  parties  to  the  suit,  is  not  to 
be  understood  as  extending  to  all  persons  who  may  be  conse- 
quentially interested.'  Thus,  in  the  case  of  a  BOl,  which  may 
be  brought  by  a  single  creditor  against  the  executor  (h*  admin- 
istrator for  satisfeetion  of  his  single  demand,  out  of  the  assets 
of  a  deceased  debtor,  (as  before  noticed,')  aldiough  the  interest 
of  every  other  unsatisfied  creditor  may  be  consequentially 
a^ted  by  the  suit ;  yet,  that  interest  is  not  deemed  such  as  to 
Feqaire,  that  all  the  other  creditors  should  he  parties,  notwith- 
standing the  decree,  if  fairly  obtained,  will  compel  them  to 
admit  the  demand,  ascert^ned  nnder  its  authority,  as  a  just 
demand,  to  the  extent  allowed  by  the  Court,  in  the  admiuietra^ 
tion  of  assets  ;  but  they  will  not  be  bound  by  any  account  of 
the  assets  taken  under  tbe  decree.*  So,  in  all  cases  of  Bills 
by  creditors  and  l^atees  against  the  executor  or  administrator, 
the  persons  ^titled  to  the  personal  assets  of  a  deceased  debtor, 
OT  testator,  after  payment  of  the  debts  or  legacies,  are  not 
deemed  necessary  pulies,  although  interested  to  contest  the 
demands  of  the  creditors  and  other  legatees.'  And,  if  the 
siuts  be  fairly  conducted,  they  will  be  bound  to  allow  the  de- 
mands, admitted  in  those  soits  by  the  Court,  although  they  will 
not  be  bound  hy  any  accoont  of  the  property  taken  in  their 
absence.^     Hence  it  is,  also,  that  residuary  legatees  need  not 

1  Anto,  S  133  ;  Anon.  Eq.  Abri^.  1<6,  pL  S. 

*  UitC  £q.  PL  b7  Jflro^,  170, 171. 

S  Ante,  S  90, 100-lOS. 

4  ]jit£  Eq.  PI.  bf  Jeremy,  170. 

BUit£  £q.  PL  t^  Jvnmj,  170,  171;  Itandridge  ».  Ciif&,  S  P«ten,  R. 
S77.    But  we  F«at,§  160,  and  notes. 

a  Mitf.  Eq.  PL  by  Jetem;',  170, 171 ;  Anon.  1  Tern.  261 ;  Wuer  v.  Bbckley, 
lJoha.Ch.  B.  U7;  Nevlaod  v.  OMmpion,  1  Tet-lOA;  I«inon  v.  fivker, 
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be  made  parties  to  a  Bill  brought  by  creditors  or  by  specific 
legatees  against  tbem  to  recover  their  debts  or  legacies. 

§  141.  Perhaps  the  trne  explanation  of  this  doctrioe  is,  that 
in  cases  of  this  sort,  Courts  of  Equity  proceed  upon  the  anal- 
ogy of  the  Common  Law,  which  treats  the  personal  represen- 
tative of  the  deceased  debtor  or  testator  as  the  regular  repre- 
sentative of  all  the  persons,  who  are  interested  in  the  personal 
assets,  and  bound  by  his  bond  fid^  acts,  so  far  as  third  persons 
are  concerned.^  If  so,  the  doctrine  stands  upon  a  very  intelli- 
^ble  and  reasonable  footing ;  and  we  shall  presently  see,  that, 
in  this  view,  it  is  not  peculiar  to  this  class  of  cases.' 

§  143.  And  this  leads  us,  io  the  next  place,  to  suggest,  that 

1  Bro.  Ch.  R.  803.  It  ia  probabljr  on  this  accoant,  that  Conrti  of  Equity  are  so 
nmch  disposed  to  favor  suits  brought  by  a  creditor  on  behalf  of  all  the  crediton, 
or  by  a  legatee  on  behalf  of  all  other  legatees,  as  the  persons,  thus  made  gtMut 
parties,  are  entitled  to  appear  and  represent  their  interests  before  the  Court,  or 
Its  authorized  agent,  (the  Master,)  to  whom  the  suit  is  referred,  for  the  purpose 
of  settliug  the  accounts  of  the  administration.  Bat  the  doctrine  in  the  text  is 
now  clearly  settled,  although  Lord  Loughborough  is  reported  once  to  have 
doubted  it.  Wunwright  p.  Waterman,  1  Ves.  jr.  SIS  ;  Lawson  d.  Barker,  1  Bro. 
Ch.  R.  SOS.  The  common  rule  is,  that  in  a  suit  brought  by  a  creditor  or  legatee 
against  an  executor  or  creditor,  the  residuary  legatees,  or  distributees,  need  not 
be  made  parties.  Anon.  1  Yem.  2S1 ;  Lawson  «.  Boricer,  1  Bro.  Ch.  R.  SOS ; 
Post,  S  14S,  150;  Dandridge  n.  Cnstis,  2  Peters,  R.  377;  Brown  d.  Dowth- 
waite,  1  Madd.R.US.  Mr.  Calvert,  in  hisable  work  on  Parties  in  Equity,  (p.  SO, 
SI,)  speaidng  on  this  point,  uys:  "  There  are  certmn  penons.whose  representa- 
tiTe  character  is  derived  from  the  law.  The  most  fiuniliar  instance  ia  that  of 
executois  and  administrators  in  respect  of  the  personal  estate  of  their  testator 
or  intestate.  Whenever  a  suit  is  instituted  which  affects  that  personal  estate, 
all  the  legatees  have  precisely  that  kind  of  interest  which  has  been  specified 
in  the  general  rule,  but  they  are  unnecessary  parties,  inasmuch  as  by  law  their 
interests  are  protected ;  they  themselves  may  be  s^d  to  be  represented  in  the 
person  of  the  executor  or  administrator.  It  would  be  very  inconvenient  to 
bring  them  all  in  their  own  penons  before  tho  Court,  so  tiiey  are  allowed  to 
appear  by  their  representatives  \  thus  an  adequate  protection  ii  provided  for 
their  interests,  and  the  spirit  of  the  general  rule  is  adi^ted,  although  the  letter 
of  it  is,  for  the  sake  of  convenience,  evaded."  But  see  Post,  \  ISO,  and 
notes. 

lUitf.  Eq.  PI.  by  Jeremy,  166,  166;  Wiser  c.  Blackley,  1  John.  Ch.  B. 
4S7;  Newlaod  o.  Champion,  1  Ves.  106;  Dandridge  p.  Custis,  3  Peters,  B. 
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Courts  of  Equity  do  not  require,  that  all  persons,  having  an 
interest  in  the  snbjectHnatter,  should,  under  all  circumataDcea, 
be  before  the  Court  as  parties.  On  the  contrary,  there  are 
eases,  in  which  certain  parties  before  the  Court  are  entitled  to 
be  deemed  the  fuU  representatives  of  aO  other  persons,  or  at 
least  BO  far,  as  to  bind  interests  under  the  decree,  altbongh  they 
are  not,  or  cannot,  be  made  parties.' 

§  14S.  'Ifaos,  for  example,  where  real  estate  had  been  pur- 
diased  by  a  joint  fund,  raised  by  s  subscription,  in  sbarea  oi 
more  thwi  two  hundred  and  fifty  subscribers ;  and  the  proper^ 
had  been  conveyed  to  certain  persons,  as  trustees,  for  the  sub- 
scribers ;  and  afterwards  a  Bill  was  brought  against  the  trn^ 
tees  for  a  sale  of  the  real  estate  under  a  mortgage  made  in 
pursuance  of  the  trust,  it  was  held  not  necessary  for  the  sub- 
scribers to  be  made  parties  to  the  Bill ;  for  the  trustees,  by  the 
very  nature  and  constitution  of  such  a  trust,  must  he  held 
sufficiently  to  represent  the  interests  of  all  the  subscribers ;  and 
a  difierent  doctrine  would  be  attended  with  intolerable  hardship 
and  inconvenience,  as  it  might  be  impossible  to  make  all  the 
subscribers  parties." 

§  144.  Upon  similar  grounds  <^  a  virtual  representation  of 
all  the  proper  interests,  where  there  is  real  estate  in  contro- 
versy, which  is  subject  to  an  entul,  it  is  generally  sufficient 
(all  the  parties  having  antecedent  estates  being  before  the 
Court)  to  make  the  first  tenant  in  tul  in  esse,  in  whom  an 
estate  of  inheritance  is  vested,  a  party  with  those  claiming  the 
prior  interests,  without  making  any  persons  parties,  who  may 
claim  in  remainder,  or  reversion,  after  such  vested  estate  of  in- 
heritance. It  will  make  no  difference  in  the  case,  whether  the 
Bill  be  Iffonght  by  or  agunst  sndi  tenant  in  tail ;  for  in  each 
case  be  is  equally  the  representative  of  the  subsequent  estates 
and  interests.'     And  a  decree  for  or  agunat  such  first  tenant 

>  See  Calvert  on  Partiei,  cb.  1,  §  2,  ^  SO-60. 

s  Tan  Vechten  u.  Terry,  3  John.  Ch.  R.  197 ;  Poet,  9  ISO. 

*  Port,  3  146;  Calvert  on  Parties,  di.  1,  S  1,  p.  48-JtS. 
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in  tail,  will  generally  bind  those  in  remainder  or  reversion,  al- 
though,  by  the  failure  of  all  the  previous  estates,  the  estates  in 
remainder  or  reversion  may  afterwards  vest  in  possessiou.^  On 
this  account,  it  is,  that  a  person  so  entitled  in  reminder  or  r^ 
version,  and  afterwards  becoming  entitled  in  possession,  may 
i^peal  from  the  decree  made  against  the  person  having  a  priw 
estate  of  inheritance,  and  cannot  avoid  the  effect  of  the  decree 
by  a  new  Bill;'  for  he  is  treated,  as  bmng,  in  some  sort,  a 
privy  to  the  decree ;  and  he  may  make  himself  a  party  to  the 
(Higinal  suit,  by  filing  a  supplemental  Bill,  to  have  the  benefit 
of  the  proceedings  therein,  for  the  purpose  of  appealing  from 
the  decree." 

1  Mitf.  £q.  PI.  b^  Jeremy,  173;  1  S£>itL  £q.  FI.GS,  64;  Cooper,  Eq.  PL  G5, 
36;  Id.  189,  186;  FtDch  o.  Finch,  I  Tes.  634;  Lloyd  o.  Johaea,  9  Ves.  S7, 
62-69 ;  Cockbnrn  v.  Thompaon,  16  Ve».  326 ;  SeynddKnt  v.  Perkins,  AmUer, 
R.  686.  Mr.  Cooper,  in  his  Equitj'  Pleadings,  p.  36,  36,  Mys,  UiAt,  "  When 
tbeTQ  is  a  suit  respecting  a  real  estate,  irUch  is  settled  or  devised  to  one  for  life, 
remainder  to  the  fint  and  other  sons  in  tail,  in  the  common  way  of  limiting 
ealstes,  all  the  persons  interested,  as  tar  as  the  first  tenant  in  tail  in  e:(ist«nc«, 
must  be  made  parties."  This  is  perfectly  correct  But  he  adds :  "  Bat  a  re- 
mainder^nan,  expectant  npon  an  est«l«  tail,  need  not  be  made  a'party,  because 
he  is  not  regarded  in  Equity ;  neithtr  eovld  he  be  hound."  The  fint  reason  il 
true ;  but,  from  what  has  been  stated  in  the  text,  the  latter  reason  is  incorrect 
for  ho  would  be  bound  by  the  decree.  The  troth  is,  that  Mr.  Cooper  took  the 
position  from  an  anonymous  case  in  S  Eq.  Cas.  Abridg.  168,  pi.  8,  where  it  is 
said,  "  That  an  exception  was  taken  to  a  Bill  for  want  of  parties,  because  the 
remainder-nian,  expectant  upon  an  estate  ttul,  was  not  a  par^,  and  the  end  ot 
the  Bill  was  to  impeach  ■  settlement  The  exception  was  overruled,  because 
such  Temaindemian  is  not  regarded  in  Equity,  neither  cui  he  be  boand."  S.  C. 
Wyatt's  Pract  Beg.  317.  The  statement  from  Mitf.  £q.  PL  by  Jeremy,  p.  173, 
in  the  text,  contradicts  Uiis ;  and  the  cases  of  Lloyd  u.  Johnea,  9  Tes.  66,  B7; 
Giffard  v.  Hort,  1  Sch.  ti  Left-.  40S,  409,  411 ;  Beynoldson  v.  Perkins,  Ambler, 
B.  666 ;  and  Cockbum  v.  Thompson,  16  Yes.  S36,  also  inculcate  die  doctrine 
stated  in  the  text  Although  the  general  rule  is  as  stated,  yet  it  ts  not  to  be 
taken  as  true,  that  the  remunder-man  is  uniTBrsally  bound;  ibr  he  is  bound 
only  in  cases  where  the  suit  is  not  under  a  contract  with  the  tenant  in  tail,  bat 
it  is  a  suit  to  bind  the  land  in  regard  to  charges  or  other  things,  eqoally  binding 
and  affecting  all  persons,  who  take  per  formam  doni.  Lloyd  n.  Johnes,  9  Tes. 
67-81. 

9Milf.Eq.Pl.  by  Jeremy,  173;  Giffard  v.  Hort,  1  Sch.  &  Left-.  408,  411; 
Lloyd  V.  Jijmes,  S  Yes.  61-86. 

3  Gi&nl  tr.  Hort,  1  Sch.  fcLefr.49»,  411;  Osborne  c.  Usher,  9  Bro.  Pari. 
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g  l^S.  And,  as  it  is  sufficient  to  bring  the  first  tenant  in  tail 
before  the  Court,  if  in  being*,  whether  he  be  pltuntiff  or  defend- 
ant in  the  suit ;  so,  if  there  be  no  such  tenant  in  tail  in  being, 
Ae  first  person  in  being,  entided  to  the  tnberitanoe,  should  be 
made  a  party  ;  and  if  there  be  no  snch  person  in  being,  then 
tlie  tenant  for  life ;  and  in  such  a  case,  die  decree  made  will 
bind  the  other  persons  not  in  being.^  Thus,  if  there  be  a 
tenant  for  life  of  an  nndivided  share  of  an  estate,  with  re- 
minders to  his  unborn  sons  in  tail,  the  tenant  for  life  may 
maintain  Bill  for  a  partition,  and  the  decree  will  he  binding  upon 
the  sons,  when  they  come  in  e8ee.*  So,  if  there  be  a  tenant 
for  life,  remainder  to  his  first  son  in  tail,  remainder  over  ;  and 
Ae  tenant  for  life  is  brought  before  the  Court  before  he  has 
issue,  it  is  settled  in  Equity,  that  the  contingent  remainder-men 
are  barred,  and  (as  has  been  said)  from  necessity,^  So,  where 
there  are  contingent  limitations  and  executory  devises  to  per- 
sons not  in  being,  they  may  in  like  manner  be  barred  by  a 
decree  against  a  person  claiming  a  vested  estate  of  inheritance.* 

§  14>6.  In  like  manner,  where  a  Bill  is  brought  by  a  tenant 
in  tail,  or  by  any  other  person  having  the  first  estate  of  inher- 
itance, other  persons,  having  a  subsequent  vested  or  contingent 
interest,  will  generally  be  bound  by  the  decree,  and  will  be 
entitled  to  the  benefits,  as  well  as  to  the  disadvantages  thereof.' 

Cas.  314 ;  S.  C.  S  Bro.  Ptu-1.  Cu.  by  Tomlioi,  20 ;  UojA  v.  Johneg,  9  Yes.  66, 
66,  5S ;  Cooper,  £q.  PL  77-83  ;  Id.  IBS,  I8S. 

1  Cooper,  Eq.  H.  86  ;  Giffltfd  t>.  Hort,  1  Sch.  &  Lefr.  407,  40S.  See  abo 
JHjieil  s.  Cbampi«ai,  1  Eq.  Abridg.  400,  pL  i.  It  bu  been  remarked  bj  Lord 
EldoD,  that  there  are  caaes,  where  it  may  be  proper,  if  not  indiipeimble,  to 
make  a  lufaaeqaent  remaiDder^nan,  after  the  firat  eitate  of  inheritance,  a  partj ; 
aa,  for  example,  where  the  prior  estate  of  inheritance  is  a  iee  tiul  in  a  minor ; 
fio-,  ID  nich  a  caae,  it  may  be  said,  that  the  tenant  in  tul  may  nerer  be  able  to  bar 
him  ;  and  if  he  i<  joined  in  nich  a  case,  it  it  no  cause  for  a  demurrer.  Durdex 
v.  Fitzhardinge,  6  Yes.  361  ;  Post,  %  792. 

>  Gadcell  e.  Gaskell,  6  Sim.  B.  S48. 

3  Cooper,  Eq.  Fl.  88 ;  Id.  77-S3 ;  Id.  186, 186 ;  Giffard  v.  Hort,  1  Sck  & 
Lefr.  40S ;  Post,  S  T»3. 

*  Uitf.  Eq.  PL  hy  JoTtmj,  179, 174 ;  Cooper,  Eq.  FL  36,  77-88. 

•  Llofd  V.  Johnea,  9  Yes.  09-61 ;  Cooper,  Eq.  FL  86,  77-88. 
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We  Bay,  they  will  generally  be  bound ;  for  there  may  be  cases, 
in  which  an  exception  ought  to  be  allowed  under  special  cii^ 
comstances,  and  in  whic^  persiHu  claiming  subsequent  vested 
or  contingent  interests  after  the  first  estate  of  inheritance,  would 
not  be  entitled  to  the  benefit  or  suffer  &e  disadvantage  of  a 
former  decree,  had  by  or  against  the  owner  of  the  first  estate 
of  inheritance.^  The  cases  within  the  esc^ition  must,  however, 
stand  upon  peculiar  equities  and  interests  not  afiected  by  the 
same  circumstaoces,  which  attach  to  the  prior  parties.^ 

§  I47'  But  Courts  of  Elquity  are  very  scrupulous  of  afieet- 
ing  the  interest  of  persons  not  before  the  Court  in  cases  of 
this  sort,  where  their  interest  is  not  dependent  upon  the  prior 
estate  of  inheritance,  and  it  is  practicable  to  make  them  par- 
ties. Hence  this  principle  of  a  virtual  representation  does  not 
^ply  to  cases,  where  a  person  seised  in  fee  is  liable  to  have 
that  seisin  defeated  by  a  shifting  use,  or  conditional  UtnitatioD, 
or  executory  devise ;  for  in  such  cases  ihe  estate  is  not  aoffi- 
dently  represented  in  Equity  by  persons  having  the  first  estate 
of  mheritaoce  :  bat  the  persons  entitled  to  such  use,  limitation, 
or  devise,  if  in  etse,  must  abo  be  made  parties.'  Thus,  if  a 
person  is  in  being,  claiming  under  a  limitation  by  way  of  ex- 
ecutory devise,  nM  subject  to  any  preceding  vested  estate  of 
inheritance,  by  which  it  may  be  defeated,  he  mast  be  made  a 
party  to  a  Bill  afifectmg  his  rights.*  So,  if  a  person  entitled 
to  an  interest  prior  in  limitation  to  any  estate  of  inheritance 
before  the  Court,  should  be  bom  pending  the  suit,  that  person 
must  be  brought  before  the  Court  by  a  su|^lem«itary  BUI,' 
So,  if  by  the  determination  of  any  contingency  a  new  interest 

1  Uojd  V.  Johnes,  9  Vei.  63,  S7,  58,  60,  61 ;  Wingfield  e.  Whal^,  S  Bro- 
VaxL  Cu.  HI;  S.  C.  1  Bnx  FtA  Cai.  by  TanKtu,  SDO;  Cooper,  £q.  FL 
77-8«. 

■  Llojd  V.  Johnes,  9  Voa.  SS,  SB,  60;  Coc^mt,  £q.  FL  80,  81,  83. 

s  GoodoH  t).  WiUiaou,  3  Toange  k  OolL  S9S. 

*  Mitf.  Eq.  Fl.  b^  Jeretoj,  1 71 ;  Sherritt  e.  BinJi,  S  Bro.  Ch.  B.  228 ;  HbuI- 
cock  V.  Shaen,  CoUei,  Pari  Cb&  122. 

s  HitC  £q.  FL  l>7  Jennr,  174. 
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Bhonld  .be  acquired,  not  sabject  to  destrucdoo  by  a  prior  vested 
estate  of  inheritance,  the  perecm  having  that  interest  must  be 
brongbt  before  the  Court  in  like  manner,*  So,  if  by  the  death 
of  the  person,  having,  when  the  snit  is  instituted,  the  first 
estate  of  inheritance,  that  estate  should  be  determined,  the  per> 
son,  having  the  next  estate  of  inheritance,  and  all  the  persons 
having  prior  interests,  must  be  brought  before  the  Court.* 
So,  if  a  Bill  is  filed  to  obtain  a  declaration  of  the  rights  of  the 
^pointees  of  a  personal  fund,  under  a  wiU  executed  in  pur> 
snance  of  a  power  of  appointment,  the  parties  interested,  in 
default  of  appointment,  must  be  brought  before  the  Court' 

§  14i8.  Upon  grounds  of  a  very  different  nature,  where  a 
snit  is  bron^t  for  the  execution  of  a  trust  by  or  against  those 
claiming  the  ultimate  benefit  of  the  trust  after  the  satisfaction 
of  prior  charges,  it  is  not  necessary  to  bring  before  the  Court 
the  persons  cluming  the  benefit  of  such  prior  charges ; 
for  their  interests  are  not  intended  to  be  touched  by  the 
Bill.*  Thus,  where  a  Bill  is  brought  for  the  due  application 
or  distribution  of  a  surplus  to  be  paid  after  payment  of  debts 
and  legacies,  or  other  prior  incumbrances,  it  is  not  necessary 
to  make  such  prior  creditors,  legatees,  or  other  incumbrancers, 
parties.^  It  is  for  the  like  reason,  that  in  a  Bill  by  a  bond 
creditor  for  satisfaction  out  of  the  assets  of  his  deceased  debtor, 
it  is  not  necessary  to  make  any  other  bond  creditors,  or  creditors 
of  a  superior  nature,  parties  to  the  suit ;  for  the  decree  of  die 
Court  will  merely  direct  an  account  and  payment  by  the  ex- 
ecutor or  administrator  of  the  deceased  in  the  course  of  admin- 
istration ;  and  then  the  executor  or  administrator  may  before 
the  Master  represent  all  debts,  whidi  are  prior  to  the  plaintiff's 

1  Mitf.  £q.  PL  bj  Jeremy,  1 74 ;  Cooper,  Eq.  PL  77-79. 
"  Mitf.  Eq.  PL  by  Jeremy,  1 74. 
s  Grace  o.  Terringtoo,  1  CoUyer,  8. 
*  Poet,  g  149,  161,230. 

SHitf.Eq.Pl.  by  Jeremy,  17S;  F&iier  v.  Foller,  1  Bbbs.  &  Uyloe,  SSG 
Le«u  V.  Lewd  Zoucbe,  S  i^m.  R.  888 ;  Ante,  g  140 ;  Post,  $  ICO. 
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ddt,  and  Iiave  a  \egti  preference.^  Perhiqts,  in  a  case  .of  this 
latter  sort,  it  may  be  more  correctly  stated,  that  the  executor  or 
administrator  is  the  trustee  and  proper  representatiTe  of  all  the 
creditors,  as  well  as  of  all  odier  persons  interested  as  legatees 
or  distributees.* 

§  149.  So,  persons  having  demands  prior  to  the  creation  of 
a  trust,  may  enforce  those  demands  ag;ain8t  the  trustees,  with- 
out bringing  before  the  Court  the  persons  interested  under  the 
trust,  if  the  absolute  disposition  of  the  property  is  vested  in 
the  trustees.'  But,  if  the  trustees  have  no  such  power  of  dis- 
position, (as  in  the  case  of  trustees  to  ccmvey  to  certain  uses,) 
the  persons  claiming  the  benefit  of  the  trust  must  be  made 
parties.*  In  many  other  cases,  persons,  having  specific  charges 
on  trust  property,  are  also  necessary  parties.  Thus,  for  exam- 
ple, if  an  indenture  of  assignment  should  be  made  by  a  debtor, 
conveying  all  his  property  to  such  of  his  creditors  as  should  ex- 
ecute the  indenture  within  three  months,  and  twenty  only  of  his 
creditors  should  within  the  period  execute  the  indenture ;  and 
a  suit  dwuld  be  brought  by  a  judgment  creditor  to  recover  sat- 
isfaction out  of  the  trust  property,  upon  the  ground  of  the 
priority  of  bis  judgment,  all  the  creditors  who  had  signed  the 
instrument,  their  names  being  known,  ought  to  be  made  parties; 
uid  an  all^fation  in  the  Bill  of  their  being  numerous,  would 
not  be  suffident.^  But  if  there  is  a  general  trust  for  creditora 
or  others,  whose  demands  are  not  distinctly  specified  in  the  cre- 
ation of  the  trust,  inasmuch  as  their  numbers,  as  well  as  the 
difficulty  of  ascertaining,  who  may  answer  the  general  descrip- 


1  Anon-I  Atk.0T2;  Ante, §  100,  note,  101. 

>  1  Eq.  Abridg.  7S;  Anon.  1  Ten.  261 ;  Brown  o.  Dowtliimite,  1  Madd. 
B.  147 ;  Ante,  g  136, 140,  141 ;  Dandridge  e.  Cnstis,  S  Feten,  R.  817. 

3Mitr.  Eq.  PLbf  Jflremy,  175;  Anon.  1  Vem.  261;  Fort,9  1S7,  SOT,  215, 
S16. 

4Uilf.£q.  PI. brJeremj,  173,176;  Fo8t,$  1G7, 16S,  207,216,216. 

SHanuann.  StewaTdKn,3H&TO,  R.GSO;  Ante,  g  108,  g  104;  Post,  §100, 
207,S1&-217;  Newton  n.  Earl  of  Egmoat,  4  Sim.  B.  G  74 ;  Kimber  tr.  EniworUi, 
1  Hare,  B-  S&8. 
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doD,  might  gready  embarrass  a  prior  clum  against  the  trust 
property,  the  Court  will  dispense  with  their  being  made  pai^ 
ties.*  Where  a  trust  is  created  for  the  benefit  of  certain  speci- 
fied creditors,  and  a  suit  is  brought  against  the  trustees  for  the 
execution  of  the  trust,  not  only  should  those  creditors  generally 
be  made  parties,  but  the  person  who  created  the  trust  also,  or 
hia  personal  representatives.'  Some  of  the  distinctions,  appli- 
cable to  this  subject,  will  f4)pear  more  fully  herealW.' 

§  150.  It  has  been  laid  down  by  Lord  Redesdale  as  a  geiH 
eral  rule,  that,  where  any  persons  are  made  trustees  for  the 
payment  of  debts  and  legacies,  they  may  sustain  a  suit,  either 
as  pluntifis  or  as  defendants,  without  bringing  before  the  Court 
the  creditors  or  l^atees,  for  whom  they  are  trustees,  which,  in 
many  cases,  would  be  impossible.^  And  the  rights  of  the  cred- 
itors or  legatees  will  be  bound  by  the  decision  of  the  Court,  whrai 
&ir]y  obtained  for  or  against  the  trustees.'^  In  such  cases,  the 
trustees,  like  executors,  are  supposed  to  represent  the  interests 
of  all  persons,  creditors,  or  legatees.'  Indeed,  the  impractica- 
bility of  making  the  other  persons  parties,  would  seem  of  itself 
a  sufficient  ground  for  dispensing  with  ih&aa.''     It  has,  how- 

»  UitT.  Eq.  PI.  by  Jeremy,  1 7G,  citing  Fnnco  v.  Fnwco,  S  Ve».  B.  75 ;  Curtis 
p.  CuMller,6Madd.  B.I28;  Ante,  §  TS,  c,  iu>te,llG,a;  Post,  S  190, 157,  206, 
107,  3I5-S1T;  Weatherby  v.  St.  Giotto,  3  Hue,  K.  824,  62$;  Hawkins  n. 
Hftwkiiu,  1  ^re,  B.  546 ;  Poirell  e.  Wrigbt,  T  Bearan,  R.  444.  See  Gore  v. 
Harris,  1  Eng.  Law  &  Eq.  Bep.  184;  StaTeiuon  v.  Amlia,  3  Met.4T4. 

aKiciberti.Eiisworth,  lHare,Il.293i  Poet,  §207;  Weatherby  ».  St  Giorgio, 
SHare,  B.e!4,63e. 

3Past,j  207,  315-217. 

*  See  Fenn  e.  Craig,  3  Yonnga  &  ColL  316 ;  Anto,  143,  US ;  Foot,  §  207, 
317.    Johnson  v.  Candage,  31  Uaine,  38.    Mitford.Bq.  PL  by  Jeremy,  174. 

a  l£tC  £q.  PL  by  Jeremy,  174 ;  Wakeman  e.  GioTer,  4  Paige,  E.  33 ;  Ante, 
S116  0,139-141, 149;  Post,  g  216,  217. 

*  Tbtm  if  a  difierence  between  a  tnut  by  deed  and  a  tmat  by  will,  for  pay- 
ment ol  debts,  as  to  making  the  htdr  a  party.  In  the  former  case  (of  deed)  un- 
less the  heir  is  to  hare  the  surfJos,  he  need  not  be  made  a  party.  But  m  case  of 
a  will,  the  bur  is  a  necessaiy  party  to  establish  the  will.  Harris  v.  Ingledew, 
9  P.  Will  92.  fiat  see  Peat,  $  163,  and  note.  Seealao  Ordersin  Chancery  oi 
lUl,  cited  Ante,  §  150. 

T  See  Fenn  v.  Ciug,  3  Yonnge  &  ColL  216 ;  Ante,  S  116i  ti,  148, 149 ;  Post, 
I S07,  316. 
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ever,  been  recently  sugg'ested,  that  the  role  so  hud  down  is  too 
broad  and  comprehensive  ;  for  it  is  said,  that  the  almost  univer- 
sal rule  is,  to  make  le^tees  parties,  whose  legacies  are  charged 
on  real  estate ;  and  that  one  of  the  late  orders  of  the  Court  of 
Chancery  was  blended  to  cure  the  difficulty.^ 

§  151.  In  the  next  place,  where  there  is  a  known  interest, 
and  yet  it  will  not  he  bound  or  condaded  by  the  decree,  Courts 
of  Equity  will  sometimes  dispense  with  the  persons,  repre- 
senting that  interest,  being  made  parties.  It  is  upon  this 
ground,  or  one  of  an  analogous  nature,  that  the  occupying  ten- 
ants or  lessees,  claiming  possession  under  the  party,  against 
whom  the  Bill  ts  brought,  and  whose  tide  to  the  real  property 
is  dispnted,  are  not  deemed  necessary  parties.  If,  indeed,  be 
had  a  legal  tide,  the  title  which  they  may  have  gained  from 

I  Harriflon  v.  Stewardson,  2  ffiire,  R.  080,  032,  where  Mr.  Vice-Cb&nceUot 
Wigmnmd:  "ItiflimpoaaUe  tomf,  tliat  tbe  practice  of  the  Court  u  in  c«ii- 
fonoitj  vitlb  the  passage  which  has  been  cited  from  Lord  Sedesdale's  Treatiw  { 
for  almost  the  universal  rule  is  to  make  legatees  parliea,  whose  legacies  are 
charged  on  real  estate.  To  relieve  parties  from  this  nceesdtj,  in  cases  where 
trtutees  ue  fiiUr  empowered  to  adauoiater  and  diitribate  real  estate,  and  to 
place  such  trustees  In  a  position  analogous  to  that  of  e:iecatorB,  is  the  pnrpoae  of 
the  30th  Order  of  Augost,  ISJI.  In  cases  like  the  present,  the  general  rale  is, 
that  all  the  persons  interested  in  the  estate  shall  be  parlies  to  the  suit"  But  ace 
Batten  v.  Bar&tt,  2  Younge  &  Coll.  New  R.  843.  See  also  ante,  g  140,  141 ; 
Post,S16S,andnote,  §205,  20C,  207,  215.  The  Ordera  in  Chancery  of  1B41, 
Orders  80th  and  Slst,  are  in  the  fallowing  words :  "  That  ia  all  suits  concerning 
real  estate,  which  is  vested  in  trustees  hy  devise,  and  such  trustees  are  compe- 
tent to  sell  and  give  discharges  for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trnatees  shall  represent  the  persons  beneficial]/ 
interested  in  tbe  estate  or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent,  as  the  executors  or  administrators  in  snits  con- 
cerning personal  estate  represent  the  persons  beneficially  interested  in  such  per- 
sonal estate;  and  in  such  cases  it  shall  not  be  necessat?  to  make  the  persons 
beneficially  interested  in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit ; 
bat  the  Court  may,  upon  consideiadon  of  the  matter  on  Ae  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made  parties." — "  Hist  in  enita  to  exeente 
the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the  heir  at  law  a  party  \  bnt 
the  plaintiff  shall  be  at  liberty  to  make  tbe  heir  at  law  a  parly,  where  he  dcdres 
to  have  the  will  established  agwnst  him.**  The  Supreme  Court  of  tbe  United 
States  have  adopted  the  like  roles.  See  49tb  and  50th  of  the  Equity  Kules  of 
the  Supreme  Court  of  the  United  States,  January  Term,  1842.  See  also  Tel- 
&ir  e.  Stead*B  Ex'on,  3  Cranch,  R.  407. 
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;  be  prejndiced  >  by  any  deciutm  on  bis  rights  in  a 
CoDtt  of  Equity  in  their  absence.'  But  if  bis  title  were  merely 
equitable,  they  may  be  indirectly  a^cted  by  a  decision  against 
that  title ;"  and  on  this  account  it  might  seem  fit,  that  their 
interests  should  be  properly  represented  before  the  Court.  Bat 
the  rule  seems  established  upon  the  ground,  that  their  rights 
are  in  atxae  sort  represented,  and  so  far  protected,  as  not  to  be 
aheohitely  ctrndnded  in  the  suit  If,  therefore,  it  is  intended  to 
conclnde  their  rights  in  the  same  suit,  such  tenants  or  lessees 
must  be  made  parties  to  it.*  And  in  order  to  guard  against 
any  injury  to  the  rights  of  such  tenants  or  lessees,  if  the  exist- 
oice  of  their  ri^t  is  suggested  at  the  bearing,  the  Court  will 
sometimes  frame  its  decree  expressly  without  prejudice  to  those 
rights,  or  otherwise  qualify  it  according  to  drcnmstances.' 

§  152.  Having  made  these  preliminary  explanations,  in  re* 
gard  to  the  nature  and  character  of  the  interests  of  persons, 
which  entitle  them  to  be  deemed  proper  parties  to  the  BUI 
before  the  Court,  let  us  now  proceed  to  review  some  of  the 
principal  classes  of  cases,  to  which  the  rule  has  been  applied, 
from  which  review  its  predse  force  and  true  bearing  and  oth' 
jects  may  be  more  distinctly  understood. 

§  1^,  And,  first,  in  cases  of  assignments.*  In  general,  the 
person  having  the  legal  title  in  the  subject-matter  of  the  Bill, 
must  be  a  party,  (either  as  plaintiff  or  as  defendant,)  although 
be  has  no  beneficial  interest  therein ;  so  that  the  legal  right 
may  be  bound  by  the  decree  of  the  Court.  In  cases,  there- 
fore, where  an  assignment  do^  not  pass  the  legal  title,  bat 
only  the  equitable  title,  to  the  property,  (as,  for  example,  an 

>  UitC  Eq.  FL  hj  Jeremy,  174, 175.    Bee  lAvlef  p.  Waldeo,  3  SmM.  B. 
14!,  note. 
>Mitf.Eq.  FL  by  Jeremy,  174, 176;  1  Mont  Eq.  FL  84. 
3  HiU:  Eq.  Fl.  hy  Jeremy,  174, 176. 
llbid. 

e  See,  on  thi«  subject,  CftlTert  on  Foities,  cL  3,  p.  S99-848,  and  Edwards  on 
Fkriiei,  p.  78-^2. 
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aBsignment  of  a  chose  in  action,)  it  is  nsoal,  if  it  be  not  always 
indispensable,  to  make  the  asBi||;nor,  holding  the  legal  title,  a 
party  to  the  snit.'  Indeed,  the  rule  is  often  laid  down  &r 
more  broadly,  and  in  terms  importing  that  the  assignor,  as  the 
1^;al  ownM",  must  in  all  cases  be  made  a  party,  where  the 
equitable  interest  only  is  passed.  Thus,  it  has  been  laid  down 
in  a  book  of  very  high  authority,  that  if  a  bond  or  judgment 
be  assigned,  the  assignor,  as  well  as  the  assignee,  must  be  a 
party ;  for  the  legal  right  remains  in  the  assignor.^  But  it 
may  well  be  doubted,  whether  the  doctrine  thus  stated  is  uni- 
versally true.'     The  true  prindple  would  seem  to  be,  that  in 

1  It  haa  been  held,  by  Mr.  Chiuicellor  Walworth,  that  the  assignee  of  a  chose 
in  actioD,  who  is  but  a  nominal  owner,  cannot  sne  in  Equity ;  but  the  suit  mujt 
be  brooght  bj  the  real  party  in  interest.  Sogers  v.  The  TrBders*  Insurance 
Company,  e  P^ge,  B.  G89.  See  also  Field  v.  Maghee,  6  Paige,  B.  638. 
But  Bnrely  this,  requires  EOme  qualification  in  caaea  where,  although  the 
asngnee  has  but  a  nominal  interest,  yet  he  is  a  trustee  for  the  benefit  o£ 
third  persons  upon  special  trusts ;  such,  for  example,  as  an  asstgoment  rf  a 
chose  in  action  for  the  benefit  of  creditors  generally.  On  Uie  other  band, 
it  has  been  recently  held  by  the  Vice-Chancetlor  in  England,  that  the  aa- 
ngnee  of  a  chose  in  action  (as  of  a  debt)  cannot,  although  the  real  omier 
thereof,  sue  in  Equi^  therefor,  unless  under  special  ciFcnoutaaces ;  such,  for 
example,  as  vhere  the  asignor  will  not  permit  ^e  asdguee  to  sue  in  lua  name 
at  law.  Mesnnger  v.  Hammond,  The  (English)  Jurist,  1839,  Vol.1,  p.  98  ;  S.  C. 
8  Simons,  R.  327,  332.  This  doctrine  seems  new;  for  the  general  undep- 
standing  has  always  been,  that  where  a  party  has  an  equitable  right  he  va»j 
enforce  it  in  a  Courtof  Equity,  and  he  is  not  driven  to  seek  a  circuitous  remedy 
at  law,  through  the  instrumentality  of  third  persons.  This  certwnly  is  the  well' 
established  doctrine  in  America.    Infra,  note  to  g  133,  p.  1S9  ;  Post,  g  216. 

■  Mitf.  Eq.  PI.  by  Jeremy,  179;  Cathcart  v.  Lewis,  3  Bro.  Ch.  B.  G16;  S.  C. 
1  Ves.,  jr.  4S3;  McKinnie  v.  Rutheribrd,  1  Dev,  &  BatEq.  14;  Elliott  v.  Yfar- 
ing,5  Monroe,  338 ;  Ray  v.  Fenwick,  3  Bro.  Ch.  R.  25,  and  Mr.  Belt's  note  (1). 

3  Id  Brace  v.  Harrington,  S  Atk.  235,  Lord  Hardwicke  stud :  "  It  is  not  neces- 
sary, in  eveiy  case  of  ossignmenta,  where  all  the  equitable  interest  is  assigned 
OTer,  to  make  a  person,  who  baa  the  legal  interest,  a  party.  But  if  an  obligee 
has  assigned  a  bond,  and  a  presomptiou  of  its  bung  satisfied  arises  Ttota  the 
great  length  of  time,  the  canae  must  stand  over  to  make  the  representatlTe  of 
the  obligee  a  par^ ;  because  it  is  possible  the  obligee  himself  may  have  been 
paid,  and  therefore  necesaary  to  hare  an  answer  as  to  that  particular  from  him 
or  his  representaliTe.''  In  Blake  e.  Jones,  S  Anst  B.  €31,  one  of  two  residuaTy 
legatee*  assigned  his  share,  and  the  assignee  brought  a  Bill  to  have  his  half  of 
the  residue  withoat  making  the  representative  of  the  assignor  (who  had  unce 
(Ued)  a  par^.    Upon  an  objection,  taken  for  want  of  the  representadve  of  the 
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bII  eases,  where  the  assigiiineiit  is  absolute  and  uncotiditional, 
leaving  no  eqnitahle  interest  whatever  in  the  assignoT,  and  the 
eztoit  and  validity  of  the  assigninent  is  not  doubted  or  denied, 
and  there  is  no  remaining  liability  in  the  assignor  to  be  affected 
hy  the  decree,  it  is  not  necessary  to  make  the  latter  a  party. 
At  most,  he  is  merely  a  nominal  or  formal  party  in  such  a  case, 
f  And  wherever  the  Court  can  see,  in  the  particular  case,  that 
iitexe  ia  no  necessi^  for  the  joinder  of  the  assignor,  in  order 
to  cmiclnde  his  n^ts,  it  will  not  be  required,  especially  after 
the  case  has  gone  to  a  hearing.^]  It  is  a  very  d^rent  ques- 
tion, whether  he  may  not  properly  be  made  a  par^,  as  the 
1^^  owner,  although  no  decree  is  sought  against  him ;  for  in 
many  cases,  (as  we  shall  see,)  a  person  may  be  made  s 
party,  although  be  is  not  an  indispensable  party.'  But, 
where    the   assignment   is   not    abedute    and    unconditional, 


usignor  being  a  partj,  tbe  Coort  said,  that  the  Bill  iraa  ireU  enough  witboat  hia 
being  a  pvtjr,  nnlM«  where  the  Taliditj  of  the  aadgntnent  is  denied,  or  then 
appears  to  the  Cont  some  doubt  upon  that  bead.  The  inbject  vaa  elabonitelr 
coaaideTed,  and  the  principal  aothorities  examined,  in  l>ecothick  o.  Austin, 
A  Maton,  E.  41-44.  The  doctrine  in  the  text  bai  been  confirmed  in  other  cssei. 
See  UllaT  p.  Bear,  8  Paige,  R.  467,  468,  and  Whitney  n.  McKinney,  7  John. 
Oi.  R.  144,  where  many  authorities  in  anahigoaa  cases  are  collected  and  re- 
riewed.  In  BUin  o.  Agar,  1  Sim.  R.  87,  the  assiguora  were  not  made  parties; 
but  they  bad  an  interert  in  the  suit,  and  had  not  parted  with  all  title.  In  Ma- 
cartney V.  Graham,  i  Sim.  R.  !85,  on  a  Bill  by  the  last  indoiaer  to  recover  the 
amount  of  a  lost  bill  of  exchange  against  the  acceptor,  it  was  held,  that  the 
prior  indonen  were  not  neceRsary  to  be  made  parties.  [So  where  the  acceptor 
of  a  biU  of  exchange,  who  had  by  the  bands  of  the  drawer  as  his  agent,  paid 
the  amonnt  of  the  Inll  after  it  becaute  due  to  an  indorsee  for  value,  witboat  pro- 
enring  it  to  be  deUvered  up,  filed  his  Bill  against  such  indorsee  for  value,  and  a 
subsMinent  indorsee,  charging  that  the  indorsee,  to  whom  the  payment  had 
been  made,  had  afterwards  indorsed  the  bill  to  tbe  other  defendant,  without 
conaderatiofi,  in  order  to  recover  the  money  frcon  the  pluntiff  a  second  time, 
and  praying  that  an  action  commenced  against  him,  toi  the  amount,  might  be 
restnined,  and  the  UH  delivered  up  to  be  cancelled,  a  demurrer  because  the 
dawer  <tf  Uie  bill  was  not  a  party  to  the  suit  was  overruled.  Eaile  v.  Holt, 
C  Ham,  180.] 

■  Day  o.  Commings,  19  Term.  R.  496. 

» Ibid ;  Ryan  v.  Anderson,  S  Uadd.  R.  174;  Post,  §  1{S6, 167,  note  (4,)  169, 
178, 181, 189,  19S,  194,  211,  SIS,  Ml. 
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or  the  extent  or  validity  of  the  assignment  is  disputed  or 
denied,  or  there  are  remaining  rights  or  liahititiefi  of  the  as- 
signor, which  may  be  affected  hy  the  decree,  there  he  is  not 
only  a  proper  but  a  necessary  par^.^  The  general  rule  will 
hereafter  occur  under  other  aspects,  where  the  l^^al  estate  is 
in  one  person,  and  the  equitable  estate  is  in  another,  and  where 
the  equitable  or  legal  interest  assigned  still  leaves  some  rights 
or  claims  to  be  settled,  in  which  the  presence  of  the  assignor 
may  be  material  to  his  own  interests,  or  to  those  of  the  adverse 
party.'  [In  a  late  case  in  the  House  of  Lords,  it  was  held 
that  the  assignor  of  a  distributive  share  in  an  intestate's  estate, 
was  not  properly  joined  with  the  assignee,  in  a  bill  against  the 
administrator,  and  the  other  next  of  kin,  for  an  account  and 
payment,  and  for  such  misjoinder,  the  bill  was  dismissed.^] 
§  154.  But  although  the  original  assignor  is  not,  or  may 

»  See  Betton  v.  WilUamB,  4  Florida,  18. 

'In  MesMDgerr.  HammoDil,  9  SimonB,  337,  tliBYJiCft-CIuuicellor  held,  that  an 
assignee  of  a  chose  in  action  conld  not  sue  in  Equity,  unLeu  under  apecial  cir- 
cumstaucea.  On  tbat  occadon  he  laid :  "  As  a  general  propcaition,  a  person  -who 
hu  a  right  to  ana  persons  giving  a  debt,  in  the  names  of  persons  to  whom  the  debt 
is  due,  that  is,  a  person  haTing  a  right  to  me  B  in  the  name  of  A,  for  a  debt  due 
Scota  B  to  A,  cannot  file  a  Bill  in  thii  Court  to  recorer  such  debt  without  special 
circiunstances.  If  special  cii-cnmstances  arc  stated,  namelf,  that  the  creditor  pre- 
TBDiBsuch  rightfrombeingfairly  exercised  at  law,  then  this  Court  has  jurisdiction 
to  make  the  debtor  pay  to  the  assignee  the  debt  owed,  where  the  act  is  done  bj 
the  coUnnon  between  the  debtor  and  creditor.  I  never  remember  such  a  Bill 
TTitbont  special  circumstances,  and  the  question,  therefore,  is,  are  there  any 
ipecial  drcumgtances  stated  in  this  long  record."  This  is  certunly  contoaiy  to 
what  has  been  the  general  Dnderstandtng  in  America,  where  it  haa  certainly 
been  held,  that  every  assignee,  who  has  an  eqnitable  asngnment  or  ri^t,  may 
sue  in  his  own  name,  and  need  not  use  the  name  of  bis  assignor  either  at  Law 
or  in  Equity,  and  this  without  any  spedal  circumstances  whatsoever.  Thns,  in 
Field  V.  M^hee,  6  Paige,  B.  G39,  it  was  held  by  Mr.  Chancellor  Walwoitii,  tbat 
tbe  anignee  of  a  choee  in  action  is  not  permitted  to  file  a  Bill  in  Equity  m  the 
name  of  his  asngnor,  who  b  a  mere  nominal  party ;  but  the  Bill  should  be  in  hia 
own  name,  that  is,  in  the  name  of  tbe  real  party  in  interest  Tte  same  point 
was  affirmed  in  Rogers  v.  The  Traders'  Insurance  Company,  8  Ftuge,  58S,  &98. 
See  also  Harris  o.  Johnston,  3  Cranch,  B.  911,  819.  See  alio  sapra,  note  (3) 
of  §153,  p.  187. 

3  Fnlbam  n.  McCarthy,  1  House  of  Lords  Cases,  70S ;  IS  Jnr.  7S7.  And  aM 
Padwick  v.  Piatt,  11  Beavan,  SOS. 
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not,  under  all  circnuutaiices,  be  a  neceasaiy  party  to  a  Bill  to 
enforce  the  rights  of  the  aasignee  ander  an  equitable  assign- 
moit ;  yet  it  is  generally,  if  not  mtiversally  trae,  that  to  a  Bill 
to  enforoe  or  to  set  aside  sach  rights,  the  assignee,  as  the  per- 
Mm  having  the  benefiinal  interest,  is  a  necessary  party ;  and  a 
Bill  broogfat  by  and  in  the  name  of  the  assignor  alone,  would 
not  be  nudntuoable.^  This,  however,  is  but  an  illustration  of 
the  ordinary  doctrine,  that  the  real  parties  in  interest  shall  be 
tnoQght  before  the  Court,  whenever  their  interests  may  be 
a&cted. 

§  155.  Where  the  assignor  is  a  mere  trustee  for  the  benefit 
of  a  third  person,  upon  a  special  trust,  which  he  violates  by  the 
asugnment  of  the  property,  if  such  third  person  should  bring 
a  Bill  to  enforce  the  tmst  against  the  assignee,  the  trustee,  or 
his  pn^>er  representatives,  shoald  be  made  parties  ;  for  in  such 
a  case  the  proper  decree  wonld  be  to  compel  the  assignee  to 
perfOTm  the  trust,  and  the  trustee  to  stand  as  a  security  for 
having  broken  the  tmst.^ 

§  156.  Grenerally  speaking,  an  assignee,  pendente  Uie,  need 
not  be  made  a  party  to  a  Bill,  or  be  brought  before  the  Court ; 
for  every  person,  purchasing,  pendmie  Ute,  is  treated  as  a  pur> 
chaser  with  notice,  and  is  subject  to  all  the  equities  of  the  per> 
sons,  under  whom  he  claims  in  privity.'  And  it  will  make  no 
difference  whether  the  assignee  pendente  lite  be  the  claimant  of 
a  legal  or  of  an  equitable  interest,  or  whether  he  be  the  as- 

iBitMntor  »•  Hdlsnd,  I  Yes.  3,  11,  IS;  S.  S.  Cooper,  B.  9,  19;  Kn^n 
Clark,  Free.  Ch.  274 ;  Bnrt  v.  DeoDett,  2  Bro.  Oh.  R.  S3S  ;  Foord  v.  Lcat,  Rep. 
Temp.  Finch,  265 ;  Moran  v.  Hftys,  1  Jobna.  Ch.  R.  339  \  Sella  v.  Hubbell's 
JUm'r,  2  Johns.  Ch.  B.  S91 ;  Field  v.  Maghee,  6  Paige,  R.  639  ;  Humble  n. 
Shore,  t  Hare,  B.  119.    Bat  see  Ante,  g  168,  note. 

9  Burt  v.  Deonett,  3  Bro.  Ch.  R.  226. 

■  1  S1017  on  Eqaity  Jarisp.  \  40S ;  Cook  v.  Uanciiis,'  fi  Johns.  CL  R.  9S ; 
Bisbqi  of  Winchester  e.  Paine,  11  Yes.  194-197;  2  Storr  on  Eqiuty  Jarisp. 
S  »0e;  Mnmr  e.  BaUou,  1  Johns.  Ch.  R.  677-fiSl ;  Metcalfe  v.  Pulvertoft, 
3  Tes.  &  B.  S04,  30S  ;  Post,  g  342,  849-SSl ;  Eadea  d.  Harris,  I  Yonnge  &  CoU. 
New  E.  390 ;  HoxJo  tr.  Carr,  I  Somner,  R.  1 73 ;  The  Gnenwich  Bank  v.  Looms, 
3  Sandfind,  Ch.  70. 


:vGoo»^lc 


178  EQUITY  PLEADINGS.  [cH.  IT. 

signee  of  the  plainti^  or  of  the  defendants.'  [Bat  it  has  siaee 
been  held,  that  where  some  of  the  plainti^,  having  only  an 
equitable  interest  in  the  property  in  question,  mortgaged  thdr 
interests,  pending  the  suit,  the  mortgagee  was  a  necessary  par^ 
at  the  hearing.^  Still,  however,  it  is  often  important  to  bring 
such  assignees  before  the  Court,  as  parties,  by  a  supplementary 
Bill,  in  order  to  take  away  a  doud  hanging  over  the  title,  or  to 
compel  the  assignee  to  do  some  act,  or  to  join  in  some  convey- 
ance. So  that  such  assignee,  although  not  a  necessary  par^, 
may  at  the  same  time  be  a  proper  party  at  the  election  of  the 
plaintiff.'  And  an  assignee  after  the  BiU  was  filed,  but  before 
m^cena  was  served,  has  been  held  to  be  a  necessary  party,* 
[But  the  personal  representatives  of  an  assignee,  pendente  Ute, 
who  never  took  any  interest  in  the  subject-matter  of  the  suit, 
are  not  proper  parties  to  a  Bill  of  revivor.'] 

§  1^.  Wliere  an  assignment  is  made  by  a  debtor  for  the 
benefit  of  his  creditors,  if  uiy  creditor  seeks  to  enforce  the 
trusts,  he  cannot  sue  alone ;  but  he  must  make  all  the  othn 
creditors,  provided  for  in  the  assignment,  parties,  ather  by 
name,  or  by  bringing  the  suit  on  behalf  of  himself  and  all  the 
other  creditors,  who  may  choose  to  come  in,  and  take  the  ben- 
efit of  the  decree.^     But  the  assignees  themselves  may  file  a 


1  Eadaa  v.  Sarns,  1  Tonnge  &  ColL  New  R.  SSO. 

3  Solomon  c.  Solomon,  13  Simocis,  C16;  and  lee  Johiunn  v.lboaua,  11  Bm* 
van,  503. 

3  2  Story  on  Eqnit}'  Jariep.  §  908,  and  cases  cited  in  note  (9.)  Bishop  of  Wia- 
cbester  n.  Paine,  11  Tea.  197;  Echliff  v.  Baldmn,  18  Tea.  !5T;  Hecbanio^ 
Bank  of  Alexandria  v.  Setoni,  1  Peters,  B.310;  Poat,  S  8Sl>  See  Tamer  v. 
Wright,  i  BeaTan,  B.  40 ;  Hoxio  t>.  Carr,  1  Sumnec,  R.  ITS ;  Humble  o.  Shore, 
3  Hare,  R.  119. 

*  Powell  V.  Wright,  7  Beavan,  E.  U4. 

s  Kntdng  V.  Hebdin,  14  BeaT.  11. 

<Wakenuu)  v.  Grorer,  4  Paige,  K.  3S;  Ajite,  $103;  Hallatt  t>.  Hallett, 

5  Paige,  R.  15  ;  Egberts  e.  Wood,  3  Paige,  R.  517 ;  WeM  p.  Bonham,  3  Sim. 

6  Stu.  91 ;  Ante,  §  14S  ;  Post,  §  207,  2ie  ;  Ebughton  o.  Davis,  23  Maine,  28. 
[But  if  all  such  crediton  be  not  named  in  the  Bill,  the  Court  iat>j,  upon  terms, 
pennit  the  Bill  to  be  amended,  in  that  respect,  at  aaj  time  before  a  final  decree. 
Hangbton  v.  Davis,  23  Maine,  28 ;  Good  o.  Blewitt,  IS  Tea.  897.] 
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BUI  reladve  to  the  trust  estate,  and  to  enforce  its  objects,  with- 
oat  making  tlie  creditors  parties ;  for  the  assigneeB,  in  such  a 
caae,  are  the  proper  representatiTes  of  all  of  them.' 

§  158.  It  has  been  said,  (as  we  have  already  seen,")  that  in 
Bome  cases  of  assignment  of  this  sort,  where  prioritieB  are  to  be 
ascertained,  which  are  asserted  bjr  incumbrancers,  claiming  par* 
amotmt  to,  and  not  in  virtue  of  the  assignment,  all  the  credi- 
tors, entitled  under  the  assignment,  should  be  made  parties  by 
name  to  the  suit,  however  numerous  they  may  be,  since  each  is, 
or  may  be,  interested  in  ascertaining*  or  repelling  the  priority 
of  the  claims  and  charges  of  all  others.'  Periisps,  upon  prin- 
dple,  it  is  not  easy  to  see,  why  it  migfit  not  be  sufficieut,  in 
such  a  case,  to  file  the  Bill  on  behalf  of  all  the  creditors  and 
incumbrancers ;  thus  making  them  all,  in  a  sense,  parties,  to 
the  extent  of  asserting  their  own  rights,  or  of  enabling  them  to 
amteat  the  matter  before  a  Master.*  And  this  latter  doctrine 
seems  to  be  the  true  one  inculcated  and  supported  by  the  more 
recent  authorities.^ 

§  158  d.  Hitherto  we  have  been  speaking  of  assignments 
made  by  the  parties,  and  not  by  mere  operation  of  law.  But 
where  a  party  becomes  an  insolvent  or  a  bankrupt,  his  assignees 
must  be  made  parties  in  all  cases  where  any  interest  in  the 
property  does  or  may  vest  in  them.  [And  the  same  rule 
applies  to  assignees  in  bankruptcy  of  the  defendant,  pendente 
lite.'^  Thus,  for  example,  the  assignee  of  a  bankrupt  or  insol* 
vent  is  a  necessary  party  to  a  Bill  brought  by  the  bankrupt  or 
insolvent  against  another  person  for  the  delivery  up  of  a  bill  of 
exchange  which  belonged  to  him,  prior  to  his  bankruptcy  or 

1  Wskenun  v.  GroTer,  4  ^ige,  B.  SS;  Ante,  §  103, 103, 149. 

*  Ante,  §  101. 

BIbtd.;  Aiite,S139. 

«  Newton  t>.  Earl  of  Egmont,  4  Sim.  R.  ESS ;  8.  C.  S  Sim.  B.  1 80  ;  Burner  v- 
Mo^n,  1  ffim.  ft  BttL  SSa-36S;  Ante,  §  103,  140,  US;  HaUeH  tr.  BaOeO, 
S  Ttige,  B.  16. 

s  Ante,  S  101.    But  see  Ante,  §  133. 

>  L0WT7  B.  Horoaon,  11  Ftige,  S27. 
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insdvency.^  [But  where  one  copartner,  a  bankrapt,  has  been 
discharged  from  hia  debts,  and  it  distinctly  appears,  that  the 
copartnership  ia  insolvent,  and  that  the  assignee  in  buikrnptey 
has  no  interest  in  the  dfecta  of  the  firm,  and  that  the  solvent 
partners  must  of  necessity  ttpply  the  whole  copartnership  prop- 
erty to  the  payment  of  the  partitership  debts,  and  make  up  the 
deficiency  of  snch  debts  out  of  their  individnal  property,  it  is 
not  necessary  that  the  assigaee  be  a  party  to  a  Bill  in  Bqui^,  to 
recover  a  demand  dne  the  firm.^ 

§  13Q.  Secondly,  in  cases  of  joint  interests,  joint  obligations 
and  contracts,  and  joint  clums,  duties,  and  liabilities.^  In 
cases  of  this  sort,  the  general  rule  is,  that  all  the  joint  owners, 
joint  contractors,  and  other  persons,  having  a  community  of 
interest  in  duties,  claims,  or  liabilities,  who  may  be  afiected  by 
the  decree,  should  be  made  parties.  The  rule,  however,  does 
not  apply  to  cases  of  joint  and  sevo^  contracts ;  for,  in  the 
latter  cases,  according  to  present  practice,  the  Bill  may  be 
brought  against  one  or  more  of  the  persons  severally  liable.* 
But  in  other  cases  it  sdU  prevails.  Hence  it  is,  that  one  joint 
tenant  cannot  ordinarily  sue  or  be  sued,  without  joining  the 
other  joint  tenants.^     So,  tenants  in  common  must  all  sue  and 


1  Balls  V.  Stratt,  1  Hare  R.  I JS ;  Steole  v.  MsDnder,  1  Collier,  R.  ESS ;  Coe 
V.  Wbitbeck,  11  Puge,  42. 

8  Coe  V.  Whitbwk,  \l  Paige,  42. 

3  See  Edwards  on  Parties,  p.  02-60 ;  Fort,  §  169. 

*  The  32d  of  the  Orders  ia  ChaDcery  of  1S41,  provides :  "  That,  io  ail  caaes 
in  which  the  plaintiff  has  a  joint  and  seveial  demand  ^;ainst  aeveral  persOBi, 
either  as  principals  or  snretiea,  it  shall  not  be  necessary  to  bring  before  the 
Court,  as  parties  to  a  suit  concerning  such  demand,  all  the  persons  Uable 
thereto;  bnt  the  plaintiff  maj  proceed  agunst  one  or  more  of  the  persons  sever- 
allj  liable."  1  Craig  &  Phill.  B.  877.  The  same  mle  has  been  adopted  bj  the 
Supreme  Court  of  the  United  States.  See  Bole  61  of  the  Equity  Roles  of  die 
Supreme  Court,  Januarf  Term,  1842.  But  where  one  of  two  sureties,  who  had 
joined  the  principal  debtor  in  a  bond,  filed  a  Bill  to  set  onde  die  transaction  on 
the  ground  of  frand,  and  prayed  an  account  of  the  pajmont  of  the  bond,  it  was 
held  that  the  principal  debtor  and  the  co-«nrety  were  Dccessary  parties,  notwith. 
standing  the  S2d  Order  of  August^  1841.     AUen  n.  Honlden,  6  Beatan,  R.  148. 

B  Cooper,  Eq.  PI.  85 ;  Weston  t>.  Keighley,  Rep.  Temp.  Fiodi.  83. 
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be  sued  in  cases  tondiing  their  common  rights  aod  interests.' 
So,  persons  having  a  common  interest  in  a  trust  fund  in  moie- 
ties, must  join  in  a  suit,  where  redress  is  sought  on  account  of 
the  fund  having  been  improperiy  dealt  with.'  So,  where 
moneys  have  been  borrowed  by  the  trustees  of  a  turnpike  road, 
on  the  seconty  of  the  tolls,  of  di^ent  persons,  each  to  receive 
bis  proportion  of  the  tolls  in  proportion  to  the  moneys  advanced 
by  him,  all  the  creditors,  and  mortgagees  of  the  fund  mast  be 
made  parties  to  a  Bill  brought  by  one  to  have  the  arrears  (tf 
the  interest  dne  to  him  paid  out  of  the  tolls,'  [So  where  B, 
&  S.  gave  a  note  to  A.,  which  B.  alleged  to  be  nsuriotis ;  and 
both  B.  &  S.  confessed  judgment  on  the  note  aflter  it  became 
due ;  and  B.  idio  was  only  surety  for  S.,  aAerwards  filed  his 
Bill  against  A,,  alone,  to  set  aside  the  judgment  so  far  as  it 
respected  him,  on  the  ground  of  usury ;  and  oo  reason  was 
stated  why  S.  vraa  not  made  a  party,  it  was  held,  that  S.,  har- 

1  See  Fallovea  p.  WiUumKin,  tl  Yes.  S06,  S09,  SIO;  Cooper,  £q.  Fl.  Sfi,  66; 
Broc^  e.  Burt,  1  Beavaii,  R.  106. 

»  Mnnch  v.  Cockerill,  8  Sim.  219.  See  alio  Walker  v.  Symoods,  3  Swuut 
B.  1,  79. 

3  Uolliah  V.  Bnuka,  3  Beavaii,  B.  S2.  In  thia  case,  Lord  Langdale  md :  "  Aa 
to  the  form  of  tbe  rait,  it  is  to  be  obierred,  that  the  tolls,  which  are  collected 
under  the  acts,  are  the  security  to  wMch  the  pl^ntiff,  and  all  other  persons  vho 
bave  lent  aam^j  on  the  oiedit  of  the  ads,  are  entitled  \  that  the  plaintiff  is  one 
of  several,  and  is  entitled  to  the  benefit  of  onlf  a  share  of  the  tolls,  namely,  ft 
■hare  bearing  such  proportion  to  the  whole  as  to  the  amount  doe  to  him  bears  to 
tbe  aggregate  amount  of  all  the  other  sums  borrowed  on  the  credit  of  the  tolls; 
and  the  question  is,  whether  tbe  plaintiff,  in  the  aheence  of  the  other  mor^aget, 
can  ma  alone  tat  his  share.  He  asks  to  be  |Mud  what  is  doe  to  him  out  of  the 
moneys  received  or  to  be  received  under  the  acts  of  Pariiament,  and  that  a 
rec^Ter  of  tbe  same  may  be  tq)pcnnted.  But  the  other  nuu-tgages  are  interested 
in  tboae  moneys,  and  the  plaintiff  cannot  be  paid  in  full  without  diminishing  the 
(tandont  of  which  they  are  entitled  to  be  p^d;  and,  under  these  circumstances, 
I  am  of  (^union,  that,  in  this  form  of  suit,  the  phuntdff  is  not  entitled  to  the 
general  rehef  which  he  prays,  or  to  more  than  the  defendants  have,  by  their 
answer,  offered  to  give  him.  The  objection,  however,  is  mcb,  that  it  nught  have 
been  taken  by  demurrer,  and  it  does,  in  fact,  amonnt  to  httle  more  than  an 
objection  for  want  of  parties ;  and,  under  the  circumstances,  I  have  thonght  it 
right  to  conaider,  wheUier  the  plmntiff 's  claim  to  more  than  six  yean'  arrear  of 
interest  is  barred  b^  tbe  statute  of  linutatiocu." 

X4.FL,  16 
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log  a  joint  interest  with  B.  to  have  the  jadgment  set  aside, 
should  have  been  a  co-complainant,  unless  a  soffiaent  excuse 
was  stated  in  the  Bill,  in  which  case  he  shonld  be  made  a  de- 
fendant.']    So,  if  A  be  tenant  for  life  or  years,  remwnder  to 

B,  for  life,  and  remainder  or  revernon  to  C  in  fee;  and  waste 
be  committed  by  A,  a  suit  will  not  lie  in  Equity  by  B,  to  stay 
waste  by  A,  without  making  C  a  party;  for  they  have  a  c«n- 
tnnni^  of  interest  in  the  suit.'  But  if  like  remainder  he  to  the 
first  and  other  sons  of  B  in  fee  tail,  who  are  not  m  ate, 
remainder  to  C  in  fee,  B  may  muntmn  a  Bill  for  the  waste  ; 
making,  however,  the  first  person  entitled  to  the  inheritance, 

C,  if  HI  esse,  a  party ;  although  if  such  sons  were  in  esse,  the 
first  tenant  in  tail  would  be  a  necessary  party,  and  the  remain- 
der-man, G,  would  not  be  a  necessary  party.' 

§  160.  In  case  of  a  contract  for  the  sale  of  real  estate,  if 
die  vendor  should  die,  and  a  Bill  is  brought  by  his  personal 
representatives  for  a  specific  performance  of  the  contract,  all 
the  heirs  of  the  vendor  ought  to  be  made  parties,  either  as 
plundfl^,  or  as  defendants,  before  a  specific  performance  is 
decreed.*  For  the  same  reason,  if  the  vendee  should  die,  on  a 
like  Bin  broo^t  by  the  vendor  or  his  personal  representatives, 
for  a  specific  performance,  the  heirs,  (or  devisees,  if  any,)  of 
the  vendee,  as  well  as  his  personal  representative,  should  be 
made  parties  to  the  Bill.'  For,  aldiough  the  personal  estate  is 
primarily  chargeable ;  yet  the  real  estate  purchased  belongs  in 
Equi^  to  the  heirs  or  devisees,  and  will  be  chai^;eable  with 
any  deficit;    and  they  are,  therefore,  proper   parties  to  the 


1  Boagbiim  tr.  Alles,  11  Paige,  S!l. 

s  HollinUQZ  V.  Powell,  S  P.  WiO.  S6S,  Cox'b  note  (F). 

3  Cooper,  Eq.  PI.  SB,  38  ;  Gifiard  t>.  Hort,  1  Sch.  ft  Left.  407,  408  ;  Jhjna 
V.  CbsTapnen,  1  Eq.  Abridg.  400,  pi.  4 ;  Fincli  v.  Pincli,  1  Tea.  S94. 

*  Morgan  V.  Morgan,  2  Wheat.  R.  297,  298.  See  CalreTt  on  Fkrtiec,  ch.  8, 
j3,  p.  14S-170;  EdwkTdianFartie&,p.  1S9-136;  Poet,  §177;  Boberta  c  lluv 
cbant,  1  Hare,  H.  047. 

■Toirnsendv.  Comperdown,  9Frice,  B.180;  Post,§IT7. 
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aocoaot,  and  interested  in  the  charge.^  The  same  role  will 
^ply  to  the  case,  where  a  Bill  in  Equity  is  brought  by  heira  at 
law  to  set  aside  a  conveyance,  made  by  their  ancestor,  for  fraud 
and  imposition ;  for  no  final  decree  will  ordinarily  be  made* 
ontal  all  the  heirs  are  made  parties,  or  are  before  the  Court.' 

§  161.  In  each  of  these  cases  we  perceire,  that  there  is  a 
eommuni^  of  interest  in  all  the  parties,  which  may  be  a&cted 
by  the  decree ;  and  therefore,  all  the  proper  representatives  of 
tliat  interest  are  required  to  be  before  the  Court."  But  if  the 
dtaracter  of  the  snit  should  involve  no  common  right,  title,  or 
interest,  to  be  afiected  by  the  decree,  then  all  persona  dsiming 
in  privity  of  estate  are  not  necessary  to  be  made  parties.  Thus, 
for  exam{^,  if  there  should  be  a  lease  for  years,  supposed  to 
be  limited  to  A  in  fee  tail,  remainder  to  B  in  fee ;  and  A  should 
contract  to  sell  the  estate  to  C,  and  then  should  bring  a  Bill 
against  C  to  enforce  a  spedfic  performance  of  the  contract,  he 
would  not  be  justified  in  maldng  B  a  party  to  the  Bill,  in  order 
to  discuss  the  question,  whether  he.  A,  had  an  estate  tail  or 
not,  and  ^at  would  be  tbe  claim  of  the  rem«nder-man  if  be, 
A,  were  to  die  without  issue ;  for  no  party  plaintiff  has  a  right 
to  bring  persons,  in  the  situation  of  remainder-men  before  the 
Court,  in  order  to  bind  their  rights,  upon  a  discussion,  whether 
a  prior  remainder-man  had  a  title  or  not,  merely  to  dear  the 
l^aintiff's  title.*     So,  a  party  partially  interested  in  an  estata. 


1  TawuBiid  IT.  Compenlowii,  &  Price,  IL  130]  Poit,§17T. 

B  Harding  s.  Hand^,  11  Wlieat  B.  104.    See  also  Jemungi  v.  Jenkini,  0 

S  See  Coc^Mn-,  £q.  PI.  es ;  Aoon.  1  Yes.  jr.  39 ;  Ward  t>.  Doke  of  Korthum- 
beriaud,  8  Anit  469. 

*DeTCMttIier  ■>.  Neweuham,  !  Sch.  kLvCr.  SlO,  311;  Pelhua  v.  Gregory, 
1  Eden,  O.  CIS ;  S.  C.  fi  Bro.  Pari.  B.  436 ;  (3  Bro.  FarL  Cm.  S04,  ToiiiUd'0 
editioii.)  Upcm  tbe  ground  of  a  coaununlty  of  interesla  in  the  oompum  object! 
of  a  BiD,  Ur.  Chancellor  Kent  has  held,  that  where  there  are  Mvsnl  judgment 
erediton,  "'""■■"g  bjr  aeTeral  and  diitanct  judgmenta,  who  seek  tbe  aid  of  a 
Coort  of  Bqnitjr,  to  reader  tbeir  jodgmenti  arailable  agwut  certain  illegd 
fimdnleiit  acta  of  the  judgment  debtor,  equally  afTecling  them  all,  the/  might, 
to  prerent  mnltii^icity  of  nuta,  unite  in  one  Bill  for  thems^Tee  alone,  and  were 
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as,  for  example,  a  tenant  for  life,  may  maintwD  a  suit  to  set 
aside  a  conveyance  of  snch  interest  fraudulently  obtuoed  from 
him,  witbont   making  the  other  persons  interested  in   the 


not  driTon  to  muntain  sepante  Bills ;  and  tbat  the  joint  Bill,  fonoded  on  mcli 
MparatejiidginentB,wanId  not  be  demurrable  fbrmnlti&rioDBnew.  Brinckerboff 
ti.  Brown,  6  Johni.  Ch.  B.  150,  ISI.  See  aim  S..P.  I^  v.  Brigga,  9  Paige,  K. 
695  ;  Sizer  o.  Milter,  9  Puge,  B.  G05  ;  Port,  j  268,  GST,  S37,  a.  But  it  mar, 
pediaps,  deserve  connder&tion,  whether  a  common  interest  menlj'  in  the  remit 
of  ft  mit  would  jusdfj  such  a  Bill,  since  it  wonld  not  involve  any  injni;  to  mj 
jiMnt  interert,  and  wonld  not  be  for  tlie  common  benefit  of  all  creditors.  Can 
•everal  underwriters  on  the  same  policj,  maintMn  a  joint  Bill  lor  a  diacoveij  of 
ftots  material  to  their  several  defences  against  the  aasared  ?  (See  Post,  §  SST, 
ud  note,  537,  a.)  llie  general  doctrine  is,  that  two  or  more  separate  credlton 
cannot,  for  themselves  alone,  maintain  a  joint  ooit  for  an  acconnt  of  assets 
against  the  execntor  or  administrator ;  bnt  the  suit  in  such  a  case  most  be  for  all 
tb»  creators,  or  a  distinct  suit  bj  each  several  creditor.  See  Leigh  v.  Thomas, 
S  Vea.  313 ;  Brown  e.  Kcketts,  S  Johns.  Ch.  R  OSS,  666 ;  Ante,  §  100.  In 
Bitklej  V.  Fcesgiave,  1  East,  B.  SS7,  Lord  Eenjon  said  :  "  It  is  not  competent, 
in  general,  to  file  a  Bill,  which  will  conclude  the  interests  of  persons  not  named. 
There  are,  indeed,  wmie  excepted  cases  to  that  role  ^  as  in  die  instance  of  credi- 
tors,  one  of  whom  may  file  a  Bill  fbr  himself  and  the  rest  <^the  creditors,  see- 
ing an  account  of  the  estate  of  their  decused  debtor  for  payment  of  their  d^ 
mands.  But,  generally  speaking,  a  Court  of  Equity  will  not  take  cognisance 
of  distinct  and  separate  clums  of  different  persons  in  one  suit,  though  standing 
in  the  same  relative  ntnation.  I  have  known  the  attempt  aoroetiiiieB  made; 
where  an  estate  has  been  contracted  to  be  sold  in  parcels  to  many  different  per- 
sons, to  file  a  Bill  in  the  names  of  all  of  them  to  compel  a  specific  performance  ; 
wUch  has  been  constantly  refused.  Bills  in  Equity  for  a  discovery,  are,  for  the 
moat  part,  anxiliary  to  proceedings  in  a  court  of  law ;  and  it  does  not  fi^w, 
that  a  Court  of  Equity  has  jurisdiction  over  the  subject-matter,  because  it  would 
compel  a  discovery.  Snch  a  proceeding  does  not  change  the  nature  of  the 
jurisdiction  over  the  original  matter.  The  objection,  tberefbre,  arising  from 
multiplicity  of  actions,  is  of  no  weight  in  a  case  like  the  present  The  same 
inconvenience  wonld  exist,  if  there  were  many  peTsonB,ownersof  different  parts 
of  a  cai^,  and  an  injary  were  to  happen  to  the  whole  fkim  the  misconduct  of 
die  captain.  They  must  all  bring  their  several  actions  tw  their  respeedve 
losses,  and  no  objection  could  be  made  to  their  recover;."  He  used  the  like 
illustration  in  Bayner  v.  Julian,  2  Dick.  677.  In  general,  too,  it  may  be  stated, 
that  persons,  having  entirely  distinct  and  separate  interests,  and  not  having  any 
community  or  priority  of  obligation  or  doty,  or  connected  in  any  wrong,  are  not 
to  be  joined  in  a  Bill  as  defendants,  amply  because  the  plain(j£f  has  a  similar 
ri^t  or  chum  againrt  each  of  them.  Many  of  the  oases  on  this  subject  are  re- 
viewed in  the  learned  opinion  of  Chancellor  Kent  in  the  case  in  6  Johns.  Ch.  B. 
160 ;  Post,  i  2S6,  and  note,  §  KB,  b,  !S7,  a,  SS7,ai>d  note,  637,  a. 
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flstate  parties ;  for  tbey  have  no  cODcera  whatever  in  the  con- 


§  16S.  Tlie  same  prindpIeB  apply  to  persona,  who  are  affected 
by  a  common  charge  or  harden ;  for,  ordinarily,  they  must  all 
be  made  parties,  not  only  for  the  purpose  of  ascertaining  and 
eoDtestiBg  (he  right  or  title  to  it;  but  also  for  the  purpose,  if 
it  aboold  be  established,  of  a  ctmtribution  towards  its  discharge 
amcng  themselves.  Thns,  for  example,  (as  we  have  already 
seen,)  where  a  rent  charge,  charged  upon  several  estates,  or 
upon  one  estate  in  the  hands  of  different  tenants,  is  sought  to 
be  enforced  m  Equity,  all  itte  persons  in  interest,  as  owners,  or 
tenants,  or  otherwise  entitled,  are  required  (subject  to  the  ex- 
oeptitHis  b^ore  stated)  to  be  made  parties.^  So,  where  a  judg» 
ment  is  a  lien  upon  different  parcels  of  land,  if  the  owner  of 
one  parcel  seeks  to  exonerate  the  same,  and  to  obtain  contribu- 
tioD,  he  most  make  all  the  owners  of  the  other  parcels  parties ; 
for  he  is  not  entitled  alone  to  an  assignment  of  the  judgment, 
or  to  any  contribution,  without  all  the  proper  parties  being  be- 
fore the  Goort.^ 

§  163.  For  the  same  reasons,  where  debts  are  charged  on 
laud  by  a  will,  in  aid  of  the  personal  assets,  if  the  charge  is 
Boogfat  to  be  enforced  by  a  sale,  or  otherwise  against  the  land, 
tiie  heirs  or  the  devisees  efiected  thereby,  as  well  as  tbe  personal 
representatives,  are  ordinarily  necessary  parties.*  But  it  is 
otherwise  where  the  real  estate  of  the  deceased  party  is  by 
ststate  made  personal  assets  for  the  payment  of  his  debts,  (as 
is  tbe  case  of  real  estate  in  British  India,)  for  there  it  is  un- 
f  to  make  the  heir  or  devisee  of  the  estate  a  party  to 


1  Henley  v.  Sbone,  8  Bcann,  B.  85S ;  Fort,  j  183.  Sea  BichardMn  e.  NUoa, 
S  Jooei  &  Lot  2fiO. 

'  Ante,  §  98  ;  Anon.  Carer,  R.  SS ;  1  Eq.  Abridg.  72 ;  Horn*  t>.  Ingledew, 
3  P.  Will.  92-e< ;  AUoner-Genenl  D.  Jackson,  11  Ve«.  867 ;  Adur  V.  New  fiirer 
Cooipanr,  11  Tea.  4H ;  Benson  v.  Baldwin,  1  Atk.  698. 

3  Atbtt  v.  P«tten,  T  Johns.  Cb.  B.  211 ;  Post,  £  185. 

4  Betr7  r.  Askham,  STein.  S6;  Post,  §172;  Brown  e.  Weatherbj,  10  Sim. 
B.  ISA  t  &  C.  12  Siso.  a  G,  11, 18  ;  Fort,  $  178,  Va,  206. 


-obvGoo»^lc 


186  EQUITY   PLEADINOB.  [CH.  TV. 

a  snit  for  the  adminiatration  of  the  assets.'  And  since  the 
Enghsh  statate  of  3  and  4  William  IV.  ch.  104,  which  makes 
the  real  estate  of  the  deceased  sul^ect  to  Hb  debts,  it  does  not 
seem  necessary  to  make  the  heir  a  par^  to  a  creditor's  BiU,  in 
order  to  establish  die  will  a^nst  the  heir ;  for  in  sach  a  case 
the  daim  of  the  creditors  agwnst  the  real  estate  is  paramount 
to  the  title,  both  of  the  heir  and  the  devisee.'  In  such  cases 
the  real  estate  becomes  legal  assete;   but  the  testator  may 

1  StoTj  V.  Fiy,  1  Yonage  &  CoU.  New  R.  60.  He  nme  doctrine  hu  been 
adopted  hy  die  Snpreme  Conrt  of  the  United  States  in  cases  where,  by  th« 
local  law,  lauda  are  made  liable  for  the  pajment  of  dcbtA.  See  Tellfair  v. 
Stead's  Ex'rs,  2  Cranch,  407,  418,  and  the  Statute  of  6  6ea  H  ch.  7,  g  4,  mak< 
ing  lands  in  the  colonies  diargeable  widi  the  debts  of  the  partj;  Post,  $  171, 
ISO ;  Goodchild  «.  Teriett,  6  BaaTan,  B.  898.  But  eee,  apparentlf,  eojOra, 
firowD*!?.  Weatherby,  10  Sim.  B.  1!5.  [But  this  last  case  has  itaelf  been  re- 
cently OTQrruled  in  Bridges  t>.  Einxman,  Ifl  Simons,  H.  71.}  In  Bome  of  the 
American  States,  (as  in  Massachusetts,}  a  sale  of  the  real  assets,  may,  bj  statute, 
be  made  for  the  paj^nent  of  debts,  bj  the  executor  or  adnunistrator,  bj*  the 
authority  of  the  proper  Court  of  Probate  or  other  Court  of  Law,  upon  the 
petition  of  the  executor  or  admiaistrator,  and  in  nich  case  the  order  is  made 
•without  making  the  heir  or  devisee  a  party  to  the  suit  Ex  parte  BuUnff, 
lK[ass.B.240;Lesseeof  Grignonv.  J.J.  Astor,  3 Howard, Sup. Ct.B.Sl9.  The 
general  doctrine  is  also  now  modified  in  England  by  the  Orders  in  Chancery  of 
1641,  cited  Ante,  §  ISO,  note,  1  Craig  &  Thill.  377.  The  like  Rules  have 
been  adopted  by  the  Snpreme  Conrt  at  the  United  States.  See  Boles  49lh  and 
90th  of  the  Boles  of  the  Supreme  Court  of  the  United  States,  Janoaty  Tenn, 
1842.    See  also  Ante,  S  87,  IGO. 

9  Goodchild  r.  Terrett,  S  Beavan,  B.  S96.  The  Statute  provides,  that 
"  When  any  person  shall  die  seised  of,  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  coiporeal  of  incorporeal,  or  other  real 
estate,  whether  freehold,  cnstomary-hold,  or  copyhold,  which  he  shall  not  by  his 
will  have  charged  with  or  devised  subject  to  the  payment  of  his  debts,  the  same 
sball  be  assets  to  be  admlmstered  in  Courts  of  Equity  for  the  payment  of  the 
just  debts  of  such  persons,  as  well  debts  due  on  simple  contracts  as  on  specialty 
and  the  beir  at  law,  costooiary  beir,  or  devisees  of  such  debtor,  shall  be  liable  to 
all  the  same  suits  in  Equity  at  the  snit  of  any  of  the  creditors  of  such  debtor, 
whether  creditors  by  nmple  contract  or  by  specialty,  as  the  heirs  or  devisees  of 
persona  who  died  seised  of  freehold  estates  were  liable  to  in  respect  of  such  free- 
hold estates  at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound ; 
proiidcd,  that,  in  the  administration  of  the  assets,  all  creditors  by  special^  in 
which  the  bun  are  bound,  are  to  he  piud  in  full  before  any  creditors  by  ample 
contract,  or  by  spedal^  in  which  the  heirs  are  not  bound,  t^udl  be  paid  any 
part." 
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neveithdess  charge  his  real  estate  by  devise  wi&  his  debts, 
aod  ihen,  it  seems,  th^  are  equitable  assets.^ 

§  164.  So,  OD  the  other  hand,  where  a  BiU  is  filed  to  have 
the  benefit  of  a  diarge  on  an  estate,  all  persons  most  be  made 
parties,  who  claim  an  interest  in  the  chai^,'  On  the  same 
ground,  where  l^^es  are  made  chargeable  on  real  estate,  all 
the  l^atees,  whose  legacies  are  so  charged,  should  be  made 
parties  to  the  Bill ; "  although,  if  their  legades  had  been  pay- 
able oat  of  the  personal  estate  only,  all  the  legatees  need  not 
be  made  parties.*  But  persons  having  B  prior  interest  or  in- 
cumbrance upon  the  property,  are  not  necessary  parties  to 
snch  a  suit ;  for  their  interests  are  not,  and  cannot  be  touched 
in  the  suit.' 

§  165,  Upon  similar  grounds,  where  there  are  divert  per- 
sona, having  in  succeasion  an  interest  in  particular  property,  as 
A  for  life,  and  B  in  remainder,  there,  if  a  BUI  be  filed  to  trans- 
fer the  property,  or  in  any  other  manner  to  touch  the  rights  or 
interests  of  all  the  parties,  they  must  all  be  made  parties  to  the 
Bill.*  But,  as  tenants  for  life  may  have,  in  certmn  cases,  rights 
distinct  from  and  unconnected  with  those  in  remainder,  such, 
for  example,  as  a  right  to  a  partition  for  life,  a  BiU  to  enforce 
any  such  rights  may  be  maint^ed  without  the  remainder-man 
hang  made  a  party .^ 

§  166.  Upon  similar  grounds,  in  cases  of  persons  having 

1  durlton  e.  Wright,  12  Sim.  B.  374. 

> Newton  cEarioT^mont,  6  Sim.  R.  ISO;  S.  C.4  Bim.B.Se5;  FoithM  tr. 
Hnnli  3  AdbL  R.  701 ;  Mkj  v.  Selbj-,  1  Yonnge  &  Coll.  New  R.  2SG  ;  Ante, 
$160-,  Port,  S  SOS,  S06. 

•  P(wt,§  SOS. 

41fanet>.  Sadter,  1  CoK,  RSSi;  Faidifoli'.  Hnnt,  3  ADBt.  R.  7A1.  JaOu 
cue  «f  Hoim  n.  Sadler,  the  Bill  wa*  bronght  by  one  legatee  od  behalf  of  him- 
tdf  and  all  the  legatees;  bnt  it  wag  held,  that  tiiey  must  all  be  made  actual  pai- 
ties,  ai  the  legacie*  were  charged  on  land.    Ante,  §  ICO ;  Fort,  g  205. 

5  Parker  v.  Faller,  1  Rum.  ft  H.  6G8  ;  Ante,  §  119 ;  Fort,  §  193. 

■  Sherrittv.  Birch.Sfiro.  Ch.  R3S9;  Uitf.  Eq.  PL  t^  Jeremf,  178,  174; 
Aiioii.lSHod.R.OSO;  Berrf  ir.  Aakham,  2  Tern.  26 ;  Baylej' c.  Bert,  1  Boss,  ft 
HUB;  FMt,S186. 

iBMriDgv.Nadi,l  Ves.  ft  Beam.SCt. 
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a  joint  intereat  in  peraooal  estate,  audi  as  the  part  ownois  of  a 
ship,  all  the  persons  in  interest  must  be  made  partiea,  dther  aa 
plaintiff  or  as  defendants,  as  (he  circumstances  of  the  case 
may  require.'  Thus,  if  an  account  is  sought  of  the  «*miny 
of  a  ship,  all  the  part  owners  must  be  made  actual  partiea 
directly,  and  not  by  a  Bill  merely  on  behalf  of  all,'  unless  in- 
deed, there  should  arise,  which  is  rarely  the  case,  the  excep- 
tion of  nnmerousnesB.'  On  the  other  hand,  if  tiro  or  more 
part  owners  or  others  are  liable  to  a  demimd,  all  the  parties 
liaUe  must  be  broi^t  before  the  Court;  end  unlees  aoine 
clear  exception  to  the  rule  exists,  the  suit  oaoaot  be  proceeded 
in  against  one  alone.* 

§  I67.  Upon  similar  grounds,  wherever  a  suit  is  brought 
by  or  against  ptotnerB,  all  of  tbem  must  be  joined  in  the  suit, 
either  as  plainti&,  or  as  defimdaott.''     This  is  particularly  the 


1  See  Calv«rt  on  Fartice,  rh,  8,  §  19,  p.  260-363. 

1  Moffat  V.  FarquhkTfion,  3  Bn>.  Ch.  R.  338,  and  Hr.  Balfb  note ;  iSanaj  0. 
Davis,  2  Ves.  jr.  31 7 ;  Ireton  v.  Lewis,  Sep.  Temp.  Finch,  H ;  ,£aft  India  Co. 
V.  Neave,  S  Ves.  172,  I8S  ;  Ferrott  ti.  Bijuit,  2  Younge  &■  Coll.  61,68. 

3  Good  V.  Bleifitt,  13  Vci.  3»7,  401. 

*  JackBOD  V.  Bawline,  2  Yern.  19S ;  PienMi  «.  Bolnaaoa,  8  Smaat  '£.  139, 
note ;  Condad  v.  Celj,  Free.  Cb.  33 ;  Weyroontb  v.  Boyer,  1  Ves.  jr.  41S,  432. 
So,  io  a  Bill  for  &  specific  perfonnanco  of  a  contract  respecting  lands,  (as  we 
ahall  presently  see,}  the  only  proper  or  necessary  parties  are  ordinarily  the  ren- 
der and  vendee.    FM,  $  226,  b. 

"  Mofiat  t>.  Farqnharson,  2  Bra.  Cb.  B.  838 ;  Ireton  v.  Lewis,  Bep.  Temp. 
Finch,  96 ;  Fieraon  v.  Botrinson,  3  SwkqsL  138  ;  Weymoiilli  v.  Boyer,  1  Tes.  jr. 
dl7.  If  a  necessary  party  will  not  coDKnt  to  be  made  a  plaintiff,  though  his  in- 
tereat is  on  the  sama  side  as  that  of  the  plaintiff*,  he  may  be  made  a  defendant 
FallowescWilliamson,  llTes.  613;  Leighv.  Thomas,  2  Yes.  312,313.  There 
is  an  exception  in  the  case  of  a  suit  bron^t  agtunst  a  partnenhip,  where  there 
u  a  dormant  partner ;  for  the  pluntiff  has  hli  election  to  make  him  a  partner  of 
not.  Hawley  v.  Warner,  4  Cowen,  B.  717;  Ex  parte  Hodgkinson» Cooper, Eq. 
PI.  99,  101;  £x parte  Norfolk,  19  Ye8.4ST;  £z  parte  Layton,  6  Ye«.4S3;  £x 
parte  Hamper,  1 T  Yes.  401.  It  seems,  also,  that  in  a  suit  brought  by  partnen,  a 
dormant  partner  need  not  j<xn,  if  the  defendant  has  been  Dontracted  with  by 
the  ostensible  partners  only.  GoUe  0.  Gale,  7  Black.  21S.  Bat  the  authoritiei 
ire  not  dear  to  the  ipmut.  See  Collyer  on  Fartnersyp,  ch.  S,  §  1,  art  1,  p.  391, 
and  cases  there  cited.  Calvert  on  Parties,  ch.  3,  §  IS,  p.  260-^268 ;  Edwards  on 
Parties,  S2-S9. 
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case  if  the  Bill  prays  the  diBsoIutioii  of  a  company.^  And 
if  one  of  ibs  partners  should  die,  and  a  remedy  should  be 
sought  in  Equity  against  his  personal  representatiTe  for  the 
joint  debt,  the  surviving  partners  should  also  be  made  parties ; 
tor  Uiey  have  an  interest  to  contest  the  debt,  and  a  right  to 
be  heard  in  taking  the  account.'  In  the  converse  case  of  a 
suit  in  Equity,  brought  against  the  surviving  partners,  to  re- 
ceive paymoit  out  of  the  partnership  effects,  it  seems,  that  the 
same  rule  would  for  the  same  reason  prevail.' 

§  167)  a-  The  same  rule  will  apply  to  a  case,  where  a  cred- 
itor, who  is  a  creditor  of  a  partnership  of  seven  persons,  and 
is  also  a  creditor  of  a  separate  partnership  of  two  of  those 
seven,  files  his  Bill  against  the  personal  representatives  and  do- 
Tisees  <i£  two  of  the  deceased  partners,  (one  belonging  to  each 
firm,)  and  against  the  assignees  of  the  surviving  partners, 
alleging  that  the  joint  estate  is  insufficient  to  pay  the  joint 
debts,  and  praying  payment  out  of  the  real  and  personal  assets 
of  the  deceased  partners ;  for  the  Bill  U  not  mnltifaiiooa,  and 
will  be  sustained.* 


1  Hsrrer  r.  Bignold,  8  Beavaa,  B.  a43;  Hifli  v.  Nad,  1  Fhillipi,  R.  B94; 
Deeks  B.  Stenhope,  14  IKiiiods,R.  57;  Ante,  $  185, 6.  See  also  McBiide  n 
Iiii»7,ll  Bog.  Law  &  Eq.  B.  849. 

>  Witkinson  o.  Hendenon,  1  Mjlne  &  E.  B8S,  MS ;  Brown  n.  Wutherby,  tS 
Sim.  6,9, 10;  HtriUnd  v.  Prior,  1  limine  ft  E.  SS7,  340;  Devaj^ec  v.  Noble, 
Sleeoh'acMe,  1  Meriv.  R.6S&-9T!;  Pienono.  BotHnson,  3  SwawLR.  139.  See 
alao  Bowaher  o.  Watkins,  1  BaM.&H;lDe,37T;  Scholefield  v. Heatbfield,  7  Sun. 
6e7;Darieai>.DaTiea,SKeen,B.fi94;  Butts e. Qenang, G Fuge, B. 354 ;  Chenr 
•.  Monro,  9  Barb.  Ch.  R.  929 ;  Thorp  v.  Jackmn,  S  Tonnge  &  Coll.  MS  ;  Post, 
S 1 7B,  and  note.  See,  in  3  Keen,  B.  753,  the  fbnn  of  a  decree  to  take  an  aeconnt 
of  a  deceaaed  partn«r'B  intereat,  wlier«,  nnce  liit  deatii,  new  partners  hsTC  been 
adiutted. 

>  Tbere  does  not  «eeni  to  be  anj  case  directly  deciding  this  ptnnt ;  bat  the 
analogous  case  of  joint  obligors,  in  g  169,  is  in  its  favor.  Another  question  maj 
arise,  wbethertbe  mrriving  partners,  «ning  in  Equifrf  tar  a  partnership  debt  or 
daim,  are  boond  to  Jmd  the  personal  repreaenlatiTe  of  tbs  deceased.  See  §  1S8, 
note. 

*  Brown  0.  Weatherb}',  13  Km.  B.  6.  In  tbis  case,  Sir  L.  Sbadwell  said :  — 
"  Here  a  creditor  of  the  partnership  of  the  seven,  who  is  also  a  creditor  of  the 
partnerdiip  of  the  two,  (tbow  two  bring  two  of  the  seven.)  bat  filed  Us  Bill 
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§  168,  In  relation,  however,  to  the  caM  (mT  part  owDers  and 
others,  eng^;ed  in  a  common  adventure,  ia  order  to  ascertatn, 
whether  they  are  ail  to  be  joined  in  the  suit,  we  ue  to  see,  not 
<Hily  whether  there  is  a  joint  adventure,  bnt  whether  all  the 
profits  and  losses  are  to  be  borne  and  taken  by  all  in  oertun 
agreed  proportions  ;  or,  whether  eome  are  to  share  a  propor^ 
don,  only  as  a  mode  of  payment  of  wages.  In  the  latter  case, 
suclt  sharers  need  not  be  made  parties ;  in  the  former  case,  they 
must  all  be  made  parties,  or  the  Bill  be  filed  oa  behalf  of  aU. 
Thus,  where  there  were  a  number  of  fishing  boats  employed  in 

agunat  die  penonol  rept«aoutAtiT«s  and  deviieee  of  Hm  two  deo«a«ed  partnen, 
■iw]  the  ungnees  of  tho  surviving  partners,  alleging  that  the  joint  ostate  ii  innffi- 
dent  to  pay  the  jirint  Jehta.  Taking  that  to  be  the  case,  tlie  plaintiff,  who  rep- 
lewnts  tlie  joint  craditon,  has  a  right  to  have  the  Mirplus  of  the  separate  ettats 
of  each  of  the  docoaaed  partnen,  which  may  remainafter  payment  of  their  lepft- 
rate  debts,  applied  to  pay  snch  part  of  the  partnership  debta,  aa  the  j(»nt  eitate 
may  not  be  sufficient  to  satisfy.  Now,  it  Beema  to  roe,  that  for  the  pnrpoae  ot 
ucertaimng  triwt  is  Ae  surplus  of  the  sejiarate  estate  of  AfOmrf  the  deceawd 
partners,  the  snit  must  be  conducted  in  such  a  manner  as  that  the  persons  inter- 
ested in  the  separate  estate  of  II,  the  other  deceased  partner,  shj^l  know  what 
is  the  true  surplus.  Because  it  is  of  very  little  use  to  have  a  suit  in  order  to 
ascertain  what  is  the  Burptos  of  tlie  separate  estate  of  A,  conducted  in  such  4 
manner  as  not  to  bind  thoM  who  an  iDterestod  in  the  sepante  astste  tit  B.  And 
it  appears  to  mo  that,  inasmncb  as  if  those  interesteU  in  the  sorploi  of  the  sap^ 
rate  estate  of  B,  are  not  present  in  a  suit  which  is  instituted  for  the  purpose  rf 
aMertaining  what  is  the  surplus  of  the  sepante  estate  of  A,  as  against  the  pai^ 
SODS  interested  in  the  surplus  of  the  separate  estate  of  B,  nothing  is  dona. 
Because,  if  you  filed  a  separate  Bill  for  the  purpose  of  ascertaining  what  was  the 
surplus  of  the  separate  ealat«  of  11,  you  wonlil  have  to  do  all  over  again,  in  that 
suit,  that  which  was  before  done  in  the  suit  filed  for  the  purpose  o£  »a»Tiaiiaag 
what  was  the  surplus  of  the  separate  estate  of  A ;  and  I  apprehend  that  it  was 
upon  that  principle  that  Sir  John  Leach  decided  in  the  ease  of  Wilkinson  v. 
Henderson.  And  though  I  admit  that  there  may  be  some  inconvenienoe  result- 
ing from  making  all  the  parties  interested  in  the  different  sepante  estates,  par- 
tiea  to  the  same  suit ;  yet  I  am  far  from  thinking  that  all  inconvenience  is  avoid- 
ed by  instituting  separate  suits  against  the  parties  interested  in  tho  several  sep- 
arate estates.  Hie  result  of  which  would  be  that  you  would  have,  as  against 
the  parties  interested  in  each  of  the  separate  estates,  to  make  out  that  yon  have 
duly  administered  thu  separate  ertate  of  every  other  partner.  So  that,  as  it 
appears  to  me,  unless  you  do  it  all  at  once  by  one  sntt,  yon  may  have  to  do,  foat 
or  five  times  over,  that  which  yon  have  d(Hie  once  already."  See  also  Brown  9. 
Douglass,  11  Sim.  Q.  S88. 
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B  particolar  fishery,  and  dw  adYeutaren  coDsisted  of  the  ows- 
ara  t^  the  boat,  the  ownerB  of  the  nets,  and  the  crew  of  the 
boat,  among  whom  the  fwoceeds  of  each  boat  were  arbitrarily 
divided,  accMding  to  a  particular  agreement,  thus  sharing  the 
profits  and  losses  of  die  advmture ;  it  was  held,  diat  all  of  the 
adTeutorers  ought  to  be  parties  to  a  Bill  affecting  the  oommon 
interest'  But  in  the  hke  case,  if  the  crew  were  not  jointly 
interested  in  the  pn^ts  and  losses,  but  were  to  receive  a  certain 
proportion  in  lien  of  wages,  or  as  a  mode  of  cslcnlating  wages* 
tliey  would  not  be  necessary  parties.' 

§  169-  Upon  similar  grounds,  in  ewes  c^  joint  bonds  or 
obligations,  all  the  parties,  obligors,  and  oUigees,  are  required 
to  be  made  parties  to  the  suit'  It  has  been  said,  that  in  regard 
to  the  obligors,  this  is  only  a  rule  of  convenience,  and  to  save 
those,  who  are  severally  charged,  the  trouble  of  a  new  suit  (ot 
a  contribution  against  those  who  are  not  charged,  and  not  a 
rale  of  necessity ;  and  therefore  it  may  be  dispensed  with  in 
certun  cases.*  This  is  true.  But,  then,  the  exceptions  all 
stand  upon  q>e(ual  grounds ;  and  the  rule  is  now  firmly  estab- 
lished, ss  one  of  general  obligation,  in  this  as  well  as  in  all 
other  classes  of  cases.  It  has  even  been  pressed  to  the  extent 
<^  declaring,  that  where  the  bond  is  several,  as  well  as  j<nnt, 
all  the  obligors,  whether  prindpals  or  auretieB,  mnst  be  made 
parties,  to  avoid  circuity  of  action,  because  they  are  not  entided 
to  contribution,  but  also  because  they  are  entitled  to  have  the 


I  Copp«rd  V.  Pkigo,  1  Forreit,  R.  1. 

B  FerroH  n.  Brjant,  3  Toango  &  Coll.  SI,  6<,  6S.  In  ScItolefieU  v.  He«fe- 
fieU,  T  j^in.  B.  6fi7,  the  Viee-Cbancellor  sid :  —  "I  can  nndentand,  in  a  g«D- 
anl  caw,  tiiat  tiiera  maj  be  a  loit  bj/  the  rarviviog  partnem  in  a  fiim,  whiob 
comprebendecl  A,  ^ainit  the  surviving  jMrtnen  in  anodier  Ann,  wbivh  also 
cdBprebonded  A,  witltoiit  "^fcing  Qto  Kveial  re|«eaenlailves  of  A,  a  par^." 
FM,$17B. 

3  Anon.  S  Freem.  B.  1S7;  Cockbam  tt.  Thompson,  IS  Tea.  33S;  Madoz  e. 
Jaekjon,  S  Atk.  4M ;  Yowig  v.  Ljons,  8  Gill,  16S;  Ante,  {JOB;  Edwards  on 
FwtiM,  9B-iaS ;  Oalrert  on  Fartiss,  ch.  8, 1 14,  p.  aafi-3S9, 

*  Cranbone  b.  Criipe,  Sep.  Temp.  FiwdL  lOS. 
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e  of  each  otber,  in  taking  die  account  of  what  remung 
due  on  the  bond.^  The  same  rule  is  also  applied,  where  one  of 
the  obligors  is  dead ;  for  in  such  a  case  his  personal  repreaent- 
ative,  as  well  as  the  survivors,  most  be  made  parties  to  a  suit  in 
Equity,  brought  for  payment  of  the  debt,  whether  it  be  for  pay* 
ment  by  the  survivors  alone,  or  out  of  the  assets  of  the  deceased.' 
In  cases  also,  where  a  suit  is  brought  against  a  surety,  founded 
upon  a  Bill;  alleging  that  the  principal  has  been  released  with 
the  consent  of  the  surety,  and  praying  payment  of  the  snre^, 
the  principal  must  be  made  a  party ;  for  perhaps  he  may  be 
liable  to  contribute  to  relieve  the  surety."  There  are,  however, 
exceptions  to  the  general  rule  standing  upon  peculiar  grounds. 
Thus,  if,  in  the  case  of  a  joint  and  several  bond,  one  of  the  ob* 
ligors,  (either  a  principal,  or  a  surety,)  is  insolvent,  he  need  not 
be  made  a  party.*  So,  if  the  suit  is  against  the  principal  alcme, 
without  the  snreties,  the  latter  being  insolvent,  or  not  having 
paid  any  thing,  and  the  Bill  of  the  plaintiff  seeks  nothing, 
except  a^inat  the  principal,  the  Bill  is  maintainable,  although 
the  sureties  might,  if  the  plaintiff  had  so  dected,  have  properly 
been  made  parties.' 


1  Madox  V.  Jacluon,  3  Atk.  406 ;  Angeratein  e.  Clarke,  2  Dick.  73S  ;  S.  C. 
3  Swansb  147,  note ;  Cockbnni  v.  TbompMo,  16  Vec  826 ;  BUnd  t>.  Winter, 
1  Sim.  &  Sta.  24S.  Lord  King,  io  Cktllin*  v.  Griffith,  !  F.  WUl.  S13,  held  oth- 
erwise, in  the  case  of  a  j<HDt  And  mtsisI  bond,  npon  Tessoning,  which  seemi  dif- 
ficult BUMactotHy  to  aniwer.  The  ume  point  aeema  to  haTe  been  held  in  Stan- 
l«y  V.  Stock,  Moeely'B  B.  283,  and  in  £q.  Abridg.  93,  E.  (1).  This  doctrine, 
however,  ha«  beea  overruled  in  the  later  cases.  See  Madoz  v,  Jackson,  8  Atk. 
406;  Angergtein  v.  Clarke,  S  Dick.  B.  788 ;  Cockbom  c.  Tbompeon,  16  Vet- 
S26 ;  Bland  d.  Winter,  1  Sim.  &  8(n.  346. 

s  Madoz  D.  Jackson,  8  Atk.  406  ;  Angerstdn  r.  Cla^e,  S  Dick.  738 ;  Bland  v. 
Winter,  1  Sim.  &  Stn.  246. 

3  Brooks  D.  Stuart,  1  Beavan,  B.  612,  619. 

4Cookbnm  v.  lliompaon,  16  Tes.  8S6;  Mkdox  v.  Jackson,  8  Atk.  406; 
Yonng  V.  Lyons,  8  Gill.  162 ;  Montague  o.  Tnrpin,  8  Gratt  469 ;  AngentdR 
o.  Chu-ke,  9  Swanst.  B.  147,  note;  S.  C.  2  Dick.  738. 

s  Cockbum  v.  ThtNopaon,  1 6  Ves.  936 ;  U&dox  ■>.  Jackton,  3  Atk.  406 ;  Hajr- 
wood  V.  Ovay,  6  Madd.  B.  113 ;  Angersteln  v.  C)aAe,  8  Swanab  147,  note  ; 
S.  0.  3  Dick.  738.    Tne  cose  of  Ch^^  v.  Cooper,  1  Yes.  &  Beam.  16,  has 
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§  170.  Thirdljr,  in  cases  of  AdmiDistnttion,  In  general  it 
may  be  slated,  that  wherever  the  personal  assets  of  the  d^ 
ceased  in  the  hands  of  his  execntors  or  admiuistrators,  or 
belonging  to  them,  may  be  affected  by  the  decree,  they  shonld 
be  made  parties.^  Therefore,  where  a  claim  to  the  property  in 
dispnte  would  vest  in  the  personal  representative  of  a  deceased 
person,  such  representative  should  be  made  a  party.  So,  where 
there  is  a  trust  term  vested  in  executors  or  administratorB,  and 
it  is  required  to  be  assigned,  diey  should  be  made  parties.  If, 
in  such  cases,  there  is  no  general  personal  representative  of  the 
deceased,  an  administration  will  nevertheless  be  necessary; 
although,  where  it  can,  by  the  local  law,  be  so,  it  may  be  lim- 
ited to  the  particular  sut^ect-matter  of  the  suit.^  In  some 
cases,  indeed,  where  it  has  a|qieared  at  the  hearing,  that  the 
personal  representative  of  the  deceased  was  not  a  party  to  the 
suit,  but  ought  to  be  so  in  the  ulterior  proceedings,  the  Court 
has  directed,  that  the  representative  should  be  brought  in,  and 
heard  in  the  proceedings  before  the  Master,  without  requiring 
Uie  representative  to  be  made  a  party  by  the  Bill,  or  otherwise. 
In  such  a  case,  he  is  considered  as  a  party  in  the  subsequent 
proceedings.^ 


been  thongbt  tojuaSlj  die  cmclosioD,  diat,  ia  ewe  of  a  joint  bond  by  a  prind- 
pol  and  snrety,  a  Bill  maj  be  filed  bj  the  principal  alone,  without  the  laretjr,  to 
reatntin  the  creditor  rrom  proceeding  at  law  to  enforce  a  joint  jadgment  on  the 
bond.  I  do  not  underatand,  that,  upcn  ita  actual  circumstanceE,  it  juatifiefl  anj 
inch  concloBon. 

1  Hnmphreja  v.  Hiunphreyv,  S  P.  WilL  U9 ;  Lone  b.  Fariie,  2  Madd.  B. 
101 ;  Poet,  g  214 ;  Calvert  on  Parties,  ch.  3,  S  2,  p.  189-161 1  £dwards  on  Fai^ 
liee,  107-128;  AUen  o.  Sirooni,  1  Curtia,  123. 

S  Hitf.  Eq.  PL  hj  Jaremj,  176 ;  Fordham  v.  Bolfe,  1  Talmrn,  B.  1. 

9Uitf.  £q.  PI.  b^  Jerem;,  177,  178;  Antei  §  100,  note.  In  some  casei  it 
pny  be  ptoper,  even  if  not  indiipeoMtde,  to  join  the  personal  repreeentaUve  ot 
the  fomwr  repreientatiTe  of  a  deceawd  penon  aa  a  co^lefendant  At  for  ex- 
an^Ie,  in  a  mit  by  a  creditor  agonal  the  present  perwnal  repretentative  of  the 
deceaaed,  the  former  representaliTe,  who  has  received  aiseti,  ma;  be  made  a 
pai^.  Thia  inliject  is  very  largely  discnwed  in  Holland  v.  Prior,  1  Mylne  &  K. 
!Sft-U6.  See  Willianu  v.  Williams,  »  Mod.  B.  SB9 ;  Paricer  e.  Parker,  9  Bea< 
mi,  B.  IM. 
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8  171  •  So,  in  all  cases,  wbere  a  suit  is  instituted  respecting 
the  trusts,  actual  or  constructive,  of  a  wiU,  a&cting  the  per- 
sonalty, as  for  the  payment  of  a  legacy,  or  an  annuity,  or  for 
marshalling  assets,  or  for  the  payment  of  dehts,  or  for  the  ^s- 
tribution  of  the  residue,  the  executor  or  administrator  must  be 
made  a  party.*  Even  the  insolvency  of  the  executor  or  admin- 
istrator will  not,  in  such  a  case,  he  an  excuse  f(H*  not  making 
him  a  party,  since  the  Bill  necessarily  seeks  a  discovery  of  tlie 
assets.^  And  an  aUegation  that  all  the  testator's  debts,  and  the 
other  legacies  bequeathed  by  his  will,  had  been  paid,  and  that 
there  were  assets  ttlira  in  the  hands  of  the  defendant,  to  satisfy 
the  plaintiff's  legacy,  has  been  held  not  to  be  sufficient  to  dis- 
pense with  the  presence  of  a  personal  representative  of  the 
testator.^  [But  if  one  of  two  executors  dies  before  the  com- 
mencement of  a  suit  for  the  adntinistration  of  the  estate,  Aw 
representatives  are  not  necessary  parties.^ 

§  17^*  There  are  also  a  varie^  of  cases,  in  v^ich  the  exeo- 
ntor  or  administrator  (as  well  as  the  heir  or  devisee^  must  be 
made  a  party  to  a  Bill,  seeking  the  enforcement  of  debts 
against  the  real  estate,  which  are  properly  and  primarily 
chargeable  upon  the  personal  assets,  but  which  are  also  charge- 
able  upon  the  real  estate.'  Thus,  for  example,  wbere  a  testator 
charges  his  real,  as  well  as  personal,  estate  with  die  payment 


iCtx^er,  £q.  PI.  84;  Ante,  g  140,  141,  149;  Post,  S  Sl'l.  It  bwdu,  that 
every  BUI,  bronght  to  obtain  tlie  benefit  of  ttn  interest  accraing  hy  intectacy  in 
tlie  general  asMts,  mtut  not  only  make  the  penonal  repreaentfttire  a  party,  but 
it  most  fiirtber  obarge,  that  there  u  a  snrplna  belonging  to  the  plaintiff  after  the 
discharge  of  all  hia  debts  and  all  incDmbraneei ;  otherwise  it  will  be  bad  on 
demnrrer.    Stephens  o.  Froot,  9  Toonge  &  Coll.  29  r. 

s  Cooper,  Eq.  PL  84,  86;  Aahurat  v.  Eyre,  S  Atk.  81 ;  8.  C.  8  Atk.  841 ; 
Ante,  §  140, 141,  149. 

»  Penny  u.  Watta,  3  PhilUps,  149. 

*  Clai^  V.  Webb,  16  Simons,  161. 

■Mitf.Eq.  PI.  by  Jeremy,  178;  Brown  v.  Weatherby,  10  ffiiB.  1S5;  Calvert 
on  Fftrtiee,  ch.  8,  §  2,  p.  189-161 ;  Id.  §  8,  p.  168-170 ;  Edmrda  on  Paitiw, 
107-128;  Id.l28-lS6.  Bat  see  GoodckUd  t>.  Terrett,  &  Beavan,  B.  898 ;  Ante, 
SieOaodnote,  168  and  note;  Post,  {180. 
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of  his  debts ;  inasmacli  as  the  persocalty  is  by  the  known  rules 
(£  law  first  chargeable  with  these  debts,  and  the  real  estate  is 
only  aa  auxiliary  fund,  the  executor  or  administrator  (as  welt 
as  the  heir  or  devisee)  is  an  indispensable  parly,  not  <Hily  to 
take  an  account  of  the  assets,  and  to  disclose,  whether  there  is 
aay  deficiency,  (for  an  averment  to  that  efiect  in  the  Bill  will 
not  be  sufficient ; )  but  also  to  make  the  decree  attach  primarily 
to  the  personal  assets,  and  secondarily  only  to  the  real  estate.^ 

g  173.  It  is  upon  the  same  ground,  that  where  an  obligw, 
or  covenantor,  has,  by  his  bond  or  covenant,  bound  his  heirs  to 
die  peifonuaoce  of  the  oUigation  or  covramnt,  if  he  should  die» 
and  a  suit  should  be  brought  to  enforce  the  obligation  or  cave> 
nant  in  £quiw  against  the  bar  j  in  such  a  case  the  executor  or 
administrator  would  be  a  neceasaiy  party,  although  it  would  be 
otherwise  at  law ;  for  the  natural  fund  for  the  payment  of 
debts  is  the  personal  estate,  and  this  ought  first  to  go  in  eoM 
vX  the  land.* 

§  174.  In  support  of  this  doctrine  it  has  been  sud,  that 
a  Court  of  Equity  delights  to  do  complete  justice,  and  not  1^ 
halves ;  as  first  to  decree  the  heir  to  perform  the  covNiant,  «r 
to  pay  the  bond,  and  then  to  put  the  heir  upon  another  Bill 
against  the  executor  or  administrator,  to  reimburse  lumself  out 
of  die  personal  assets,  which,  for  aught  that  appears,  may  be 
mare  than  sufficient  to  answer  the  demand.'  But,  where  the 
executor  or  administrator  and  heir  are  both  brought  before  the 
Comt,  complete  justice  may  be  done,  by  decreeing  the  executor 
or  administrator  to  perform  the  covenant,  or  to  pay  the  bond. 


1  Foidham  D.  Bolfe,  1  Talmjn,  1 ;  Mitf.  Eq.  FL  I7  Jeremy,  176, 177 ;  Hsrric 
I*.  Ingledew,  8  F.  WilL  92,  04,  98 ;  Beny  n.  AaUuun,  2  Vern.  26.  See  Madox 
p.  Jacbon,  3  Atk.  400,  407 ;  Aiite,§16S;  Post,  §  ITS,  180;  BeaU  f- Tsflor, 
S  Gratt  63S. 

I  Kxagbt  V.  Eniglit,  3  P.  WIIL  333 ;  Cooper,  Eq.  PL  38,  39 ;  Flonket  o.  Pan- 
■M),  S  Atk.  51 ;  Madox  c.  Jackaon,  3  Atk.  406 ;  1  Stoiy  on  £q.  Jniiip.  §  571, 
MS ;  Gnlton  t>.  Hancock,  2  Atk.  438,  484,  485. 

a  Knight  v.  Knight,  3  P.  WiU.  883. 
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as  &r  as  the  personal  estate  will  extend ;  the  rest  to  be  made 
good  by  the  heir,  oat  of  the  real  assets.^ 

§  17^-  Notwithstanding  the  apparent  reasonableness  of  this 
doctrioe,  it  is  not  a  httle  remarkable,  that  Courts  of  Equity 
have  refused  to  act  upon  it,  where  a  mortgagee  brings  a  Bill 
to  foreclose  the  mortgage  agunst  the  beir  of  the  mortgagor ; 
for  in  such  a  case,  it  has  been  held,  that  although  the  mortgage 
is  primarily  a  debt,  charged  upon  the  personal  assets,  yet  it  is 
not  necessary  to  noake  the  personal  representative  of  the  mort* 
gagor  a  party.  For  it  is  stud,  that  the  mortgagee  is  not  in 
any  ways  bound  to  intermeddle  with  the  personal  estate,  or  to 
nm  into  an  account  thereof;  and,  if  the  heir  would  have  the 
benefit  of  having  the  personal  estate  applied  in  exoneration  of 
the  real,  he  must  enforce  that  right  by  filing  a  Bill.* 

§  176.  Upon  the  same  ground  of  bringing  in  the  party, 
who  is  prinuirily  liable  for  the  debt,  in  aid  of  him,  who  is  only 
secondarily  liable,  and  thus,  without  further  litigation,  of 
accomplishing  in  one  suit  complete  justice  between  all  the  par- 
ties,  if  a  Bill  in  Equity  seeks  satisfaction  of  a  debt  due  by  a 
covenant  or  obligation,  binding  the  heir  of  the  debtor,  out  of 
real  assets  devised  by  the  debtor  to  a  devisee,  the  heir  of  the 
debtor,  and  also  bis  personal  representative,  as  well  as  the 
devisee,  must  ordinarily  be  made  a  party  ;  for  if  any  assets 
have  descended  to  the  heir,  they  are  first  applicable  to  the  dis- 
charge of  the  covenant  or  obligation,  unless  the  assets  devised 
are  charged  with  debts  in  ratoneration  of  the  heir.'     So,  where 

1  Knight  V.  Knight,  8  P.  WiU.  883 ;  Gallon  r.  Hancock,  S  Atk.  4S6 ;  Madox 
V.  Jackgon,  S  Atk.  406  ;  Cooper,  Eq.  Fl.  SS,  S9.  There  U  an  exception,  if  the 
penonal  tepreaentatian  is  in  controTersy  in  the  Ecclesiastical  Courti.fbr  in  anch 
cace,  the  representative  being  made  a  party  will  be  dispenaed  with,  at  least, 
where  the  Kll  is  for  discovery,  in  order  to  preserve  the  debt  Plunket  v.  Pen- 
son,  3  Atk.  SI ;  Ante,  §  91 ;  Biadshaw  v.  Outram,  13  Ves.  234 ;  Daniel  n.  Skip- 
with,  2  Bn>.  Ch.  R.  IGG,  Mr.  Belt's  note. 

1  Duncombe  v.  Hanstey,  cited  8  P.  'WiU.  SS3,  Ur.  Cox*i  note  (A)  ;  Cooper, 
Eq.  B.  98.    See  Post,  g  186, 196  ;  Calvert  on  Parties,  ch.  S,  §  3,  p.  16T,  168. 

3  Uitf.  Eq.  PI.  by  Jeremj,  17S ;  Cooper,  Eq.  FL  88 ;  Gawler  v.  Wade,  1  P. 
Will  88,  100 ;  Wuren  v.  Stawell,  S  Atk.  125 ;  Gallon  t>.  Hancock,  8  Atk. 
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a  testator  has  devised  his  lands,  and  has  snlgected  the  timber 
growing  thereon  to  his  debts,  it  seems,  that  the  devisee,  as  well 
as  the  personal  representatiTe,  should  for  the  same  reason  be 
made  a  party  to  a  Bill  by  a  creditor,  to  recover  his  debt.* 
Indeed,  it  has  been  said  to  be  a  general  rule,  that  wherever  a 
suit  is  brongfat  for  the  administration  of  the  real  assets  of  a 
testator,  the  heir,  as  well  as  the  devisee,  and  the  personal  r^ 
resentstiTes,  are  necessary  parties.^  But  it  may  well  be 
donbted,  whether  soch  a  general  rule  prevails  either  in  Eng- 
land ot  America.'  [And  it  has  very  recently  been  held  in 
England  that  the  heir  is  not  a  necessary  party  in  such  case.*] 

§  177-  1^®  same  doctrine  is  applicable  to  the  case  of  a  con- 
tract £[H-  die  purchase  of  lands,  where  either  of  the  ori^nal 
parties  dies  before  the  contract  is  completed.  If  a  Bill  is  brought 
by  the  vendor,  to  compel  a  specific  performance  of  the  contract, 
the  porchaser  being  dead,  the  personal  representative  of  ^ 


492-498 ;  Brown  t>.  Weatberbjr,  10  Scm.  R.  139 ;  S.  C.  12  Sim.  R.  S,  11, 12. 
lAndc  in  the  handi  of  tbe  deviBee  u«  nude  liable  to  the  specdaltj  debt*  of  the 
tettfttor  bj  the  statute  of  S  and  4  Will.  &  Maiy,  ch.  14 ;  and  the  statute  aull>i»>- 
izea  an  action  jointly  against  the  heir  and  devisee  od  such  epecialtiea.  B7 
analogT-  to  the  proceedings  at  Law,  Conrta  of  Eqoitjr  seem  to  bare  required  tbe 
beir  and  deriwe  to  be  joined  in  niita  in  'Sn^iutj  to  enforce  mcb  specialtiec 
Gawler  r.  Wade,  1  P.  Will.  lOO ;  Warren  v,  Stawell,  2  Atk.  12S ;  Gallon  v. 
Hancock,  S  Atk.  432,  433.  Why,  on  the  general  principle  Hated  in  Knight  v. 
Emgbt,  S  P.  Win.  333,  the  heir  at  law,  as  the  partj  primarily  bound  to  paj  the 
debt,  if  be  baa  real  aaaets,  u  between  himMlf  and  tiie  derisee,  mi^  not  be 
nude  a  partjf  t  is  not  easy  to  ny.    See  Gallon  v.  Hancock,  S  Atk.  482-488. 

1  Wuer  p.  Blackley,  1  John.  Ch.  B.  437.  There  coold  be  no  donbt  in  the 
common  case  of  a  Bill  brought  against  the  devisee,  to  have  the  dmber  applied 
to  the  payment  of  his  debts.  The  only  doubt  seemed  to  be,  whether,  b  a  suit 
agunst  the  executor,  the  ilevisee  was  a  neceaiary  party,  thoogh  he  nught  be 
properly  jdned,  if  a  deficiency  of  assets  was  suggested.  Hm  learned  Judge 
simply  expressed  the  inclination  of  his  opinion  in  the  case,  which  was  acquiesced 
in.     Ante,  f  168;  Port,  §  180. 

■  Brown  V.  Weatberby,  10  Sim.  R.  125  ;  S.  C.  IS  Sim.  B.  6, 11,  IS.  See  Ante, 
JIGS;  Foat,$180. 

*  See  Ante,  §  1B3 ;  Story  n.  Fry,  1  Tounge  h  Coll.  New  B.  608  ;  Telfair  v. 
Stead's  Exccators,  2  Cranch  R.  407,  418. 

*  Bridges  o.  Hinzman,  16  Simons,  71,  oTemUing  Brown  v.  Weatberby,  13 
Simons,  6. 

■y  17. 


-awGoOi^lc 


198  EQUITY    PLEADINGS.  [CH.  IT. 

purchaser,  is  a  necessary  party ;  because  the  personal  assets 
are  primarily  hable  for  the  debt.^  If  the  Bill  farther  seeks  to 
enfurce  die  lien  for  the  purchase-money  on  the  laud  itself,  the 
heirs  of  the  purchaser,  if  it  is  intestate  estate,  and  the  devisees, 
if  it  is  devised,  are  necessary  parties,  and  Ae  personal  repre- 
flentative  also ;  for  the  heirs  or  devisees  are  entitled  to  relief 
over,  and  to  indemnity  frvm  the  personal  assets.^  On  the  other 
hand,  if  the  purchaser  should  die,  and  a  specific  performance 
should  be  sought  against  the  vendor  by  the  heirs  of  the  par- 
chaser,  who  are  treated  in  Equity  as  entitled  to  the  ben^t  of 
the  purchase,  it  would  be  necessary  to  make  the  personal  rejh 
resentative  also  of  the  purchaser  a  party;  for  the  heirs  are 
entitled  to  have  the  contract  primarily  paid  or  discharged  out 
of  the  personal  assets.' 

§  ITTi  (f-  !»  liltfi  manner,  if  the  vendor  should  die,  and  his 
personal  representative  should  seek  a  specific  performance 
agunst  the  purchaser,  the  heir  or  devisee  of  the  vendor  should 
also  be  made  a  party  to  the  Bill ;  for  he  alone  is  competent  to 
convey  the  legal  title  to  the  estate  to  the  purchaser ;  and  the 
latter  has  a  right  to  know,  whether  there  is  any  sound  ob- 
jection, which  the  heir  or  devisee  can  raise  agunst  the  contract* 

§  IJS,  And  not  only  are  the  personal  representatives  of  the 
deceased  proper  parties  in  cases  of  administration,  where  the 
personal  assets  are  concerned ;  but  third  persons,  who  may 
have  possession  of  such  assets,  or  may  be  liable  to  account 
therefor,  may  also,  under  particular  circumstances,  (but  not 
otherwise,)  be  joined  as  parties  in  such  a  Bill.'     Thus,  for 


'  TowoKod  V.  CbampemowDe,  9  Price,  130;  Ante,  §  160, 172, 177,  a. 

»  Smith  V.  Hibbard,  2  Dick.  730;  Townsend  v.  Champernowne,  9  Price,  180; 
Ante,  §  IGO. 

3  Champion  v.  firom,  S  Johns.  Ch.  R.  402 ;  Ante,  §  160. 

«  Roberta  v.  Merchant,  1  Hare,  G47. 

s  See  Holland  c.  Prior,  1  Mjlne  &  K.  240-244  ;  Becklej  v.  Doirington,  Wert, 
B.  169;  DoraDD.  Simpson,  4  Ve^  665;  LoDg  e.  M^estre,  1  Johns.  Ch.  B.305; 
Post,  g  ei4 ;  Fearse  v.  Hewitt,  7  Sim.  471 ;  Lancaster  v.  Erors,  4  Beann,  B. 
ISB. 
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example,  if  there  are  persons,  who  have  possessed  themselves 
of  the  estate  of  the  deceased,  or  are  his  debtors,  and  there  is, 
for  is  not,']]  colluaion  between  them  and  the  personal  represent 
atives,  or  the  latter  are  insolvent,  a  creditor  or  a  legatee,  or  a  dis- 
tribntee,  majr  make  such  third  persons  parties  to  a  Bill  against 
snch  personal  representatives.'  So,  if  the  executor  or  adminis> 
trator  refuse  to  collect  an  outstanding  debt  or  fund  belonging  to 
the  assets,  the  case  falls  within  the  like  predicament.'  So,  in 
cases  of  partnership,  if  the  survivors  become  insolvent,  a  creditor 
may  maintain  a  Bill  against  the  personal  representative  of  a 
deceased  partner,  and  join  the  survivors  as  parties  in  the  Bill.* 
So,  a  re^duaiy  legatee,  in  a  Bill  against  the  executor  for  aa 
accoont,  may  join  the  surviving  partners,  as  a  party  defendant, 
in  order  to  have  a  full  account  of  all  the  personal  assets  taken 
at  the  same  time,  even  without  any  charge  or  proof  of  coUu- 
non.o     Indeed,  it  seems  now  to  be  held,  that  in  all  cases  of  a 


I  Sharitmd  v.  HiUon,  S  Hare,  469.    See  Ante,  g  1  TO. 

■  Newland  r.  ChuDfnOD,  1  Te».  109,  10S ;  Dona  v.  Simpson,  4  Ves.  651 ; 
Alsager  r.  Rowley,  6  Tes.  748;  BecUey  v.  Domngton,  Wesl,  R.  169,  cited 
6  Yea .  789;  Bnrroaglu  v.  Elton,  11  Ves.  29, 36  ;  Gedge  u.  Traill,  1  Rum.  &  Mjlne, 
J81,  note;  Holland  tr.  Prior,  1  Mylne  &  K.  339-248  ;  Wilson  v.  Moore,  I  Mylne 
ft  E.  142 ;  Poot,  g  8ST,  514 ;  Lancarter  v.  Evon,  4  BeavaD,  R.  ICS  ;  Lund  v. 
BlanBhard,  4  Hare,  B.  28. 

>  Lancaiter  c.  Evon,  4  Beavao,  R  108. 

*  Newland  v.  Champion,  1  Te».  W)5,  106  ;  Holland  c.  Prior,  1  Mylne  &  K, 
MO,  244,  248;  Uttenon  c.Mair,  2  VeB.jr.  9S;  S.  C.  4  Bro.  Ch.  R.270;  Ante, 
S  167.  Upon  the  aame  gronnd,  if  a  suit  in  Eqnity  ia  bronght  against  the  ex- 
ecnton  of  a  deceased  partner  to  recover  a  debt  from  the  partnership  on  acconot 
of  llie  mrvivJDg  partners  being  insolvent,  the  latter,  or  those  who  represent 
them,  it  sbould  aeem,  oaght  to  be  made  parties,  as  proper  parties  to  the  account, 
and  as  primarily  liable  to  pay  tiie  debL  See  Hamersley  n.  Lambert,  2  Johns. 
Ch.  R.  SOS ;  Tnlliamy  v.  Noble,  8  Merir.  R.  593 ;  Brown  v.  Weatherby,  12 
Simons,  6  ;  Pierson  r.  Rotunson,  S  Swanst  R.  139  ;  Wilkinson  v.  Henderson, 
1  Uylne  It  E.  £83 ;  Dovaynet  v.  Noble,  Sleech'e  case,  1  Meriv.  B.  C80,  547. 
^te,jl67. 

<  Bowaher  o.  Walkins,  1  Rnss.  ft  Mylne,  277.  Bat  in  Davies  v.  Davies,  2 
Keen,  R.  584,  Lord  Langdale  said,  that  the  decision  in  Bowsher  v.  Watkins,  waa 
&r  from  establishing  the  general  proposition,  that  in  «very  case  a  Bill  might  be 
filed  against  an  executor  and  tbe  surviving  partner  of  the  testator,  without 
during  or  pronog  fraud  or  cdlnson ;  and  that  that  case  tuned  on  special 
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Bill,  to  obtain  aatis&cbon  of  a  debt  or  daim  out  of  the  estate 
of  the  deceased  partner,  his  Burviving  partners  may  be  joined 
with  the  personal  r^reaeotative  of  the  deceased  partner,  with- 
out stating  a  case  either  of  collusion  or  insolveccy,  upon  the 
mere  ground,  that  it  is  necessary  to  an  entire  account  of  the 
assets,  and  that  the  survivors  are  interested  to  contest  the 
demand  of  the  pituntiff,  and  of  all  other  persons  claiming  to 
be  joint  creditors.^ 


circumstances  ;  and  accordingly  he  overruled  the  doctrioe  in  the  case  before 
him.  On  the  other  band,  Mr.  Baron  Alderson,  in  Thorpe  e.  JacksoD,  2  Younge 
&  ColL  SdS,  held,  tbat  to  a  Bill  of  joiTit  creditora  againit  the  estate  of  a  decewed 
partner,  the  Burriviog  partner  ought  to  be  made  a  par^,  efen  althoii{^  do  de- 
cree is  sought  against  him;  because  he  is  necessarilf  interested  ia  taking  the 
accounts.  Under  these  eircomstanees,  I  hare  left  the  text  in  its  present  state. 
See  Ante,  §  167. 

1  So  the  doctrine  seems  Ud  down  in  Newland  v.  Champion,  1  Tes.  lOS.  It 
was  directlf  decided  by  the  Master  of  the  Rolls,  in  Wilkinson  v.  Henderson, 
1  Mjine  Sc  K.  583;  and  it  was  recognized  fay  Lord  Brougham,  in  Holland  v. 
Prior,  1  Mylne  &  E.  240,  242-244,  where  he  applied  the  doctiine  to  the  caie  of 
tlie  representative  of  a  deceased  representative,  without  aoj  collusion  being 
suggested  between  him  and  the  present  representative.  Ante,  1ST,  The  case 
ofWilkinsoD  v.  Henderson,  1  Mylnc  ii  K.  GS2,  further  decided,  that  a  j<Hat 
creditor  was  not  compellable  to  pursue  the  surviving  partners  in  the  first  in- 
stance ;  but  he  might  resort  at  once  to  the  assets  of  the  deceased  partner, 
inthout  showing,  that  he  could  not  obtun  full  satisfaction  from  the  survivors ; 
leaving  it  to  the  personal  representative  of  the  deceased  partner  to  recover  fiom 
the  survivors,  what  opon  the  account  should  appear  to  be  dne  from  the  sorvi- 
vors  to  the  deceased  partner.  In  such  a  case,  however,  the  surviving  partner  il 
properly  jrined  as  a  party,  as  he  is  interested  in  contesting  the  ilemands  of  aQ 
the  joint  creditors,  though  no  decree  can  be  made  against  him  in  such  suit  See 
also  Braltfawaite  ».  Britain,  1  Keen,  R.  219  ;  Broirn  v.  Weatharby,  12  Sim.  B. 
S,  11.  In  Long  v.  Majestre,  1  John.  Ch.  E.  305,  Mr.  Chancellor  Kent  recog. 
nized  the  same  distinction  made  by  Lord  Hardwicke,  in  Newland  v.  Champion, 
1  Tea.  105.  In  Kmpma  t>.  Vangfaan,  2  Atk.  88,  Lord  Hardwicke  said :  "  It 
has  been  said  at  the  bar,  that  you  may  make  any  person  a  defendant,  that  yon 
apprehend  has  possessed  himself  of  assets,  upon  which  yon  have  a  lien.  But 
this  certainly  cannot  be  l»d  down  as  a  general  role  ;  for  it  would  be  of  danger- 
Oni  consequence  to  insist,  that  you  can  make  any  person  a  defendant,  who  haa 
ueets,  unless  yon  can  show  to  the  Court,  he  denies  that  he  has  asseto,  or  aj^ei 
them  improperiy."  In  Butts  t>,  Genung,  S  Ptuge,  R.  264,  the  surviving  partner 
was  deemed  a  proper  party.  But  the  point  was  suggested,  whether,  if  he  was 
ifiMdTSDt,  he  was  a  necessary  party;  and  it  was  left  undecided.  See  alao  DaiiM 
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§  179*  In  cases,  where  the  executor  or  administrator  is 
required  to  .be  made  a  party,  it  is  not  sufficient,  that  he  is  such 
by  the  appointment  and  authority  of  a  foreign  government ; 
but  be  must  be  such  by  the  appointment  of  the  government, 
within  whose  territorial  dominions  the  suit  is  brought  For 
although  there  may  be  peraonal  assets  in  a  foreign  country,  and 
a  personal  representative  constituted  there,  yet  he  is  not  prop- 
erly answerable  to  the  process  of  the  courts  of  another  country ; 
and  the  assets  received  by  him  must  be  administered  according 
to  the  laws  of  the  foreign  country,  from  which  he  has  derived 
his  authority.  In  his  character,  therefore,  of  a  foreign  exec- 
utor or  administrator,  he  is  not  a  proper  or  necessary  party  to 
substantiate,  or  to  repel,  a  demand  a&cting  the  personal  assets 
of  the  deceased  in  another  country,  where  the  suit  is  brought,^ 
and  a  personal  representative  of  the  deceased,  appointed  in  the 
country  where  the  suit  is  brought,  is  a  necessary  and  proper 
party." 

§  180.  Fourthly.  In  cases  of  persons,  having  a  title  to  real 
estate,  as  heirs  at  taw,  or  as  devisees,  which  is  charged  with  or 
liable  for  debts.  We  have  already  seen,  that  the  heir  and 
devisee  must  be  made  parties,  as  well  as  the  personal  represent* 
ative,  to  a  Bill,  which  seeks  payment  of  a  bond,  binding  the 
hdrs,  out  of  the  estate  devised  by  the  debtor.'  The  like  prin- 
ciple applies  (as  we  have  also  seen*)  to  the  case  of  a  Bill  to 

0.  Danes,  2  Keen,  5M,  and  Thorpe  v.  Jackson,  2  Yonnge  &  ColL  554,  tuted  in 
thia  Bectioo,  note  (1).    Ante,  g  167. 

1  8I017  on  Conflict  of  Laws,  S  S13,  514  ;  Mitf.  Eq.  PI.  by  Jeremy,  177,  178 ; 
Janncy  e.  Sealey,  1  Vera.  R.  397;  Lowe  v.  Fwrlee,  2  Madd.  Ch.  R.  101 ;  Lo- 
gan r.  Fairiie,  2  Sim.  &  Stu.  284.  But  see  Saiulilands  e.  Innes,  3  Sim.  263,  oad 
Aiidenon  v.  Connter,  S  Mylne  &  E.  76S. 

3  lyier  V.  Bell,  2  Mylne  St  Craig,  R.  89. 

3  Ante,  §  176  ;  Mitf.  Eq.  FL  by  Jeremy,  176  ;  Gawler  o.  Wade,  1  P.  'Will.  99; 
Cbaplin  V.  Chaplin,  3  P.  Will.  367 ;  Galton  o.  Hancock,  2  Atk.  432-438  ;  Ma- 
dox  V.  Jackson,  8  Atk.  406 ;  Aahnnt  v.  Eyre,  3  Atk.  S41 ;  Calvert  on  Parties, 
cb.  8,  SS,  p.  139-160;  Id.  g  3,  p.  161-170;  Edwards  on  Fartjes,  107-128;  Id. 
1S9-136. 

•Ante,  S  172,  176;  Uit£  Eq.  PL  by  Jeremy,  ITl,  172;  Aahnnt  v.  Eyre, 
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cany  into  execution  the  trusto  of  a  will  disposing  of  real  eMate 
by  sale  or  charge  of  the  estate ;  for  in  such  a  case  the  heir  and 
devisee  (if  die  estate  is  devised)  are  ordinarily  necessuy  and 
proper  parties.^  The  hdr  at  law  should  be  a  par^,  because  it 
is  proper,  tb^  the  will,  if  there  is  one,  should  be  established, 
and  the  title  quieted  against  his  demand,  if  he  has  any.'  The 
devisee  should  be  a  party  to  vindicate  his  own  interest,  and  to 
contest  the  right  to  sell  or  charge  the  estate.^ 

§  181.  Upon  the  like  ground,  where  an  es&te,  which  ia 
mortgaged,  is  devised,  if  the  deviaee  brings  a  Bill  to  redeem, 
and  seeks  to  have  the  will  estid>li8hed,  the  bar  at  law  is  a 
necessary  party.  But  it  will  be  otherwise,  if  the  devisee  seeka 
only  to  redeem  by  a  title  derived  undo-  the  will.*  So,  if  tlie 
object  of  the  Bill  is  to  carry  into  effect  the  trosts  of  a  will,  by 
raising  portions  for  younger  childr^i  out  of  the  real  estate  of 
the  testator,  the  heir  at  law,  and  the  devisee,  (if  any  is  inter- 
ested,) must  be  made  parties.'     However,  (as  we  have  alrea^ 

3  Atk.Ml;  Broimt>.Weatbert>r,  10  Km.  B.  139.  But  lee  Ante,  §  168,  uid 
note. 

1  But  see  Ante,  g  163, 176 ;  Goodchild  v.  Terrett,  9  BearaD,  B.  S98.  It  ii 
sM  in  the  text,  ordinarily  ;  becanee  if  the  heir  ie  ODt  of  the  country,  or  no  heir 
can  be  foDDd,  he  iadispwued  with  at  a  p>rtr-  Ante,  §87;  Mitf.  Eq.  K.  171- 
1 78 ;  Gawler  e.  Wade,  1  P.  Will.  99,  100.  S<Hiietime8  a  decree,  confeMed^ 
defective,  is  made  on  account  of  the  absence  ot  an  heir,  where  sncb  a  decree  can 
properly  be  made.  Harrii  v.  Bishop  of  Lincoln,  2  P.  Will.  137;  Graham  o. 
Gr&bam,  1  Ves.  jr.  S76.  Where  no  heir  can  be  found,  it  ii  natial  to  make  the 
Attomej-General  a  party  In  hi£  stead.  Hnmberston  v.  Homberston,  1  P.  Will. 
332  ;  Mitf.  Eq,  PI.  bj-  Jeremy,  172,  173. 

»  Mitf.  Eq.  PI.  by  Jeremy,  171,  173;  Ante,  §  16S,  176. 

3  See  Mitf.  Eq.  PI.  by  Jeremy,  171-173  ;  Warren  o.  StaweU,  S  Atk.  12S; 
Harris  V.  Ingledew,  3  P.  WilL  92,  98 ;  Jackson  v.  Kadford,  i  Price,  B.  274  [ 
Attorney-Geaeral  v.  Green,  2  Bra.  Ch.  B.  492.  See  also  Gallon  o.  Hancock, 
3  Atk.  432-138 ;  Flnnket  v.  Joice,  8  Sch.  &  Lefr.  159 ;  Fordham  v.  Solfe,  Tnni- 
lyn,B.l, and  note.    Savage  i7.  Lane,  6  Hare,  82.    fint  see  Ante,  g  163, 17S. 

4  Lewis  V.  Nangle,  2  Yes.  431 ;  S.  C.  Ambler,  R.  150.  See  also  Cdton  v. 
Wilson,  8  P.  Will.  190;  Morrison  ».  Arnold,  19Ves.673;  Hams  o.  Ingledew, 
3P.  Will.  92,  91;  Calvert  on  Parties,  ch.  3,  g  6,  p.  179-187;  Edwards  on  Par- 
ties, 87-98. 

B  Flunket  v.  Jrace,  S  Sch.  &  Lefr.  16». 
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MOt,)  yihen  the  ol^ect  of  a  Bill  is  to  carry  into  effect  the  trusts 
at  a  will,  if  the  will  ia  not  sought  absolutely  to  be  established, 
and  the  heir  cannot  be,  or  is  not,  brought  before  the  Coart,  a  de> 
eree  will  often  be  made  to  cany  into  effect  the  trusts  of  the  will, 
leaving  tbe  beir  to  his  right  to  contest  it,  is  any  manner,  in 
whidi  he  may  be  enabled  to  do  it.'  So,  where  there  is  an 
anmrity  charged  on  lands,  if  Hk  lands  are  sought  to  be  affected, 
tbe  beir  at  law  is  a  necessary  party ;  but  it  is  otherwise,  where 
ibe  suit  is  tmly  for  a  personal  charge  against  the  personal  rep- 


§  182,  FifUdy,  in  cases  of  Mortgages.  Whenever  tbe  iii> 
terests  of  tbe  mortgagor  or  of  the  mortgagee  is  concerned  in 
any  suit,  brought  by  a  third  person  reapectiDg  the  premises, 
tbey,  like  other  parties,  are  pn^>er  parties  to  the  Bill."  But  the 
most  osoal  tsises  we  those  of  suits  between  tbe  parties  them- 
selves, to  redeem,  or  to  foreclose  tbe  mortage.  And  this 
admits  t^  two  different  considerationB :  (1.)  Who  are  proper 
parties  to  a  Bill  to  redeem.  (S.)  Who  are  proper  parties  to  a 
Bill  to  foreclose.  Each  of  these  heads  will  be  examined  in  its 
order.  And,  in  the  first  place,  who  are  proper  parties  to  a  Bill 
to  redeem,  as  plaintife.  If  tbe  mortgagor  brings  the  Bill 
against  the  mortgagee,  there  having  been  no  death  or  assign- 
ment on  either  side,  and  no  other  circumstances  to  a&ct  ^be 
case,  it  ia,  of  course,  that  no  other  persons  but  them  need  be 
made  parties.  If  tbe  mortgagor  be  dead,  then  bis  heir,  or  his 
devisee,  if  tbe  estate  has  been  devised,  is  the  proper  party  to 
redeem,  if  it  be  a  mortgage  in  fee ;  and  if  it  be  a  mortgage 
for  a  term  of  years  only,  then  tbe  personal  representative  of 
the  deceased.     If  two  estates  are  mortgaged,  and  by  tbe  death 


1  Aiite,S87;  Francli  ft  Baron,  2  Atk.  ISO;  Wsbb  v.  Litcott,  S  Atk.  30; 
Bani*ter  v.  Waj,  S  Dick.  B.  699;  Cator  d.  Bnt]«r,  i  Dick.  488 ;  ThompaoD  ti. 
Topbam,  1  Ymngo  &  Jer.  S36 ;  Harris  v.  Ingladev,  8  P.  WiU.  93,  94 ;  iHtt.  Eq. 
Pl-bjr  Jeremy,  172,  ITS. 

*  Weaton  v.  Bowes,  9  Mod.  B.  809. 

*  Hozis  V.  Carr,  1  Somoer,  B.  178. 
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of  the  mortgagor  the  equity  of  redemption  of  the  two  eettOeB 
is  vested  in  different  persona,  all  of  them  must  be  made  parties 
to  a  Bill  to  redeem.'  .  If  a  Bill  to  redeem  durges,  that  a  part 
of  the  mortgage,  principal,  and  interest,  has  been  paid  by  die 
mortgagor  in  his  lifetime,  the  personal  representative  of  the 
mortgagor,  as  well  as  his  heir,  or  devisee,  is  a  necessary  par^, 
to  take  the  account  of  what  is  due  on  the  mortgage.^  Indeed, 
as  the  personal  assets  are  usually  first  to  be  applied  in  exoaen^ 
tion  of  the  real  estate  mortgaged,  it  would  seem,  that  in  a  BiU 
by  an  heir  or  devisee  to  redeem,  he  might  properly  make  dw 
personal  representative  of  the  mortgagor  a  party  defendant,  in 
order  to  have  the  assets  so  applied ;  and  thus  to  relieve  himself 
from  the  burden  of  the  incumbrance.^ 

§  18S.  If  the  mortgagor  has  assigned  the  estate,  subject  to 
the  mortgage,  and  the  assignee  is  to  pay  off  the  mortgage,  then 
the  assignee,  [if  he  has  not  conveyed  the  land,  absolutely,  with 
covenants  of  warranty,^  may  maintun  a  suit  to  redeem,  with- 
out making  the  mortgagor  a  party.  But  if  the  assignment  be 
of  the  whole  real  estate,  absolutely  tree  from  incumbrances, 
then  the  mortgagor  should,  or  at  least  may,  be  made  a  party, 


I  Cholmoiidelej  v.  Clinton,  3  Jac.  &  Walk.  I,  S.  See  also  Dexter  t^  Arnold, 
3  Sumner,  K.  109. 

a  Choimondeley  v.  Clinton,  2  Jac.  fc  Walk.  1S6. 

3  Howell  V.  Price,  1  F.  WilL  291 ;  Daniel  v.  Skipwifh,  1  Harm,  Ch.  Piact.  hj 
Newl.  80 ;  Waring  o.  Ward,  7  Vea.  386-340 ;  Bradahaw  v.  Ontram,  13  Tes. 
28«  ;  Duke  of  Cumberland  v.  Coddrington,  8  John.  Ch.  R.  SS7 ;  B^land  r.  La 
Touche,  2  Bligh,  R.  56G,  684  ;  1  Story  on  Eq.  Jump.  §  G71-57S ;  Sobinwn  v. 
Gee,  1  Ves.  352 ;  Knight  v.  Knight,  3  P.  Will.  333,  and  note ;  King  b.  King, 
3  F.  Will.  358.  Here  is  a  clear  distinction,  nhicb  ahonld  constantly  be  borne  in 
mind,  between  persons  irho  are  indispenMble  parties,  and  penont  nho  toif 
properiy  be  made  parties,  and  yet  if  they  are  not,  the  suit  may  proceed  without 
them,  without  being  defective.  I^  upon  a  Bill  to  redeem,  it  should  be  charged, 
that  the  mortgage  debt  had  been  actually  extinguished  by  the  receipts  and 
profits  of  the  estate  by  the  mortgagee  during  the  life  of  the  mortgagor,  the 
personal  representative  of  the  latter,  as  well  as  his  heir  or  devisee,  shonid  be  a 
party  to  the  Bill.  Byland  v.  La  Tooche,  2  Bligh,  B.  569,  SM ;  Ante,  §  1S8. 
176. 

*  Tme  V.  Baley,  21  Maine,  887. 
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in  order  to  he  boand  by  the  decree*  afid  to  aaeast  in  taking  the 
aeconnt ;  lie  being  {Mrimarily  liable  to  discharge  the  mortgage. 
If  the  assignment  ia  made  to  several  persons  jrantly,  all  of 
diem  ehould  be  parties  to  the  Bill  to  redeem.'  [But  when  A, 
an  aseognee  of  a  mortgagee,  also  held  a  second  mortgage,  and 
was  a  j<Hnt  assignee  with  B  of  a  third  mortgage  upon  part  of 
the  same  land,  it  was  held,  nptm  a  1^11  to  redeem,  brought  by 
A  alone  against  C,  a  still  later  mortgagee  of  the  whole  land, 
stating  his  own  title  truly,  that  B  was  not  a  neeeasary  party.^ 

§  184.  Where  a  mortgagor  has  conveyed  his  equity  of  re> 
demption  to  trustees  for  the  benefit  of  his  other  creditors,  the 
trustees  alone  are  generally  the  premier  parties  to  a  Bill  to  re> 
deem,  and  not  any  of  the  creditors  entitled  under  the  trust.' 
But  a  special  cade  may  exist,  in  which  such  actors  would  be 
entitled  to  rede«n;  as,  for  example,  if  the  troBteea  should 
c<4Iude  with  the  mortgagee,  or  should  refuse  to  sue,  or  should 
be  insolvent.*  Other  cases  may  also  be  put.  Thus,  where 
three  persons.  A,  B,  and  C,  made  a  mortgage  of  real  property 
for  tiie  debt  of  one  of  thran,  A,  to  D,  and  the  other  mortgagors 
took  a  mortgage  of  the  same  prc^rty  to  indemnify  themselves 
for  the  coit8e<]uenees  of  joining  in  the  first  mortgage,  and  then 
A  assigned  his  interest  in  the  same  property  to  three  trustees 
for  certuD  scheduled  creditors,  who  were  fifty-four  in  number ; 
and  a  Bill  was  lu-ought  by  the  mortgagees,  B  and  C,  against 
D,  to  redeem ;  it  was  held,  that  the  creditors  named  in  the 
sdiedule,  were  necessary  parties  to  the  Bill,  and  were  not  suffi- 
ciently r^eseated  by  ^e  trustees." 

§  185.  Hitherto,  we  have  been  considering  the  mme  ^mple 
cases  c^  Bills  to  redoem.'    But,  in  many  cases,  there  are  vari- 

1  Palmer  n.  Earl  of  Carlisle,  1  Sim.  St.  Stn.  423,  425. 

>  Flatt  V.  Squire,  12  Mete.  «91. 

3  Cooper,  Eq.  PL  176 ;  l^i^;liteit  f.  Binku,  6  Ve&  973,  576. 

*  TroDgLton  u.  fiinkea,  S  Vea.  67S,  G7G.  In  Buch  a  caM,  the  BiU  ghould  be 
brought  on  b«half  of  all  the  creditors,  for  a  feir  could  not  redeem  for  their  own 
benefiL    Ilud- 

>  Holland  V,  Baker,  3  Hare,  B.  68.  See  alw  Thomai  v.  Dunning,  6  De  Gez 
Je  Smale,  618. 
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008  persona  having  a  privity  of  estate,  under  or  with  the  mart- 
gagor,  of  particular  interests,  not  embracing  the  whole  fee, 
who  are  entitled  to  redeem.  Such  persons  have  a  clear  right 
to  disengage  the  property  from  all  incumbrances,  in  order  to 
make  their  own  claims  beneficial  or  available.  Hence,  a 
tenant  for  life,  a  tenant  by  the  curtesy,  a  tenant  in 
dower  in  many  cases,  a  reversioner,  a  remiunder-man,  a  judg- 
ment creditor  having  a  -lien  on  the  estate,  a  tenant  by  elegit, 
and,  indeed,  every  other  person,  being  a  subsequent  incum- 
brancer, or  having  a  legal  or  equit^le  title  or  lien  on  the  pron- 
ises,  already  subjected  to  a  mortgage,  may  inust  upon  a  right 
to  redeem,  in  order  to  enforce  his  or  her  own  claims  and  in- 
terests in  the  land.^  In  such  cases,  the  plaintiff  should,  how^ 
ever,  for  the  purposes  of  contribution  and  taking  a  conclusave 
account,  make  the  other  persons,  in  the  same  interest  with  him- 
self, parties  (either  as  plaintiSs,  or  as  defeadants;  as  the  or- 
cnmstauces  may  require),  to  the  Bill  to  redeem,'  A  question 
has  been  made,  whether,  in  such  cases,  the  other  parties  pos- 
sessing the  remaining  interests,  are  absolutely  necessary  parties. 
It  is  clear,  that  they  are  so,  where  their  interests  may  be 
affected  by  the  decree.  And  it  has  been  recently  held,  that  they 
are  so  in  all  cases ;  and  that  a  person  having  a  partial  interest 
in  the  equity  of  redemption  cannot,  in  the  absence  of  the  other 
parties  interested  therein,  maintain  a  Bil]  to  redeem.'  The 
probable  ground  of  this  opinion  is,  (for  no  reasons  are  g^ven 
for  it,)  that  it  is  to  prevent  multiplicity  of  suits,  and  is  gov- 
erned by  the  same  reasons  which  apply  to  other  joint  or  sno* 
cesfflve  interests  in  the  same  subject-matter. 

§  186.  Cases  often  exist  of  successive  mortg^es  under  the 
same  mortgagor.  In  such  a  case,  the  second  or  other  subse- 
quent mortgagee,  has,  upon  the  principles  already  stated,  a  right 
to  redeem  either  one  or  all  of  die  antecedent  mortgages.*     To 

1  i  Story  on  Equity  Jnriap.  §  1023  ;  2  FonbL  Eq.  R  3,  ch.  I,  S  8,  note  (p). 

*  See  I  Story  on  Equity  Jnriip.  §  484-490 ;  Ante,  §  72,  76, 159,  162, 165. 
>  HenUy  t>.  Stone,  8  Beavau,  B.  SGfi ;  Ante,  S  161. 

*  Ho  prior  mortgagees,  except  tluMe  wlio  are  parlies  to  the  Sill,  vonld  be 
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a  Bill  brought  hj  him  for  auch  a  purpose,  the  mortgagor,  or 
bis  beir,  or  other  proper  representative  in  the  realty,  is  a  neces- 
sary party ;  for,  it  is  said,  the  natural  decree,  in  suc^  a  case,  is, 
diat  the  second  mortgagee  shall  redeem  the  first  mortgagee,  and 
the  mor^agor  or  his  representatire  in  the  realty  shall  redeem 
the  second,  or  stand  foreclosed.^  And  a  Court  of  Equity,  in 
snch  a  case,  endeavors  to  make  a  complete  decree,  that  shall 
onbraoe  the  whole  subject,  and  determine  upon  the  rights  of 
aD  the  parties  interested  in  the  estate.*  But,  in  sach  a  case,  it 
seems,  that  the  personal  representative  of  the  mortgagor  would 

boand  b^  ibe  decree.  See  the  cbmi  of  Fiviey  v.  Bank  of  United  States,  11 
Wbeat  B.  S04,  and  Boee  v.  Paige,  3  Sim.  B.  ill,  wUA,  Outof^  caces  of  fan- 
doanrejinaj  fimiuh  an  analagy.  See  Delabere  r.  Norwood,  S  Swantt.  R.  144, 
note ;  God&ej  v.  ChadireU,  2  Tern.  Sd  part,  SOI ;  Hainet  o.  Beacb,  8  John.  Ch. 
B.4S9;  Ante,  gISS. 

1  Ante,S  ISG  and  note. 

>  Fell  0.  Brown,  3  Bro.  Ch.  R.  37S ;  Falk  v.  Clinton,  IS  Tea.  S8,  D9 ;  Famer 
«.  CDrtis,2  Sim.B.4GG;  Hobart  c  Abbott,  2  P.  WiU.643  ;  Adamao.  St.Lcger, 
1  B.  &  Beatt  181, 185 ;  Ante,  $  ITS ;  Post,  S  186 ;  Lord  ThnHow,  in  f'ell  v. 
Brown,  3  Bro.  Ch.  R.  S78,  pushed  this  doctrine  m  br  as  to  deny  the  second 
mortgagee  a  nght  to  redeem,  where  the  heir,  b«iig  abroad,  could  not  be  tnade 
a  party.  Why,  in  inch  a  case,  a  decree  might  not  be  made,  allowing  the  second 
mortgagee  to  redeem,  irithoat  more,  especially  if  he  prays  no  more,  it  is  not  easy 
to  svy.  In  Falk  o.  Clinton,  1 2  Tes.  S8,  the  Master  of  the  Bdls,  (Sir  WilUam 
&nuit,)  without  negativing  snch  a  proceeding  of  decree,  said  it  would  be  rery 
nnnsnal,  unless  the  mortgagor  were  before  the  Conrt  A  case  might  easily  be 
■opposed,  where  snch  a  decree  wonld  be  the  only  proper  decree ;  as  where  the 
fint  mortgagee  was  in  possession,  and  the  aecond  mortgagee  irished  to  obtain 
Ike  posKswoo,  and  to  redeem ;  yet  his  own  mortgage  was  not,  by  any  broach  of 
the  eon£lion,  capable  of  bang  enforced  agunat  the  mor^pgor.  In  sach  « 
case,  the  mortgagor  might  be  a  proper  par^,  if  to  be  found ;  bnt  if  net 
to  be  bond,  it  would  be  hard  to  say,  that  the  second  mortgsgee's  right  to 
redeem  was  sospended.  Lord  Hardwicke,  in  Howes  n.  Wadham,  lUdg.  Bep. 
Temp-Hardw.  199,  stated  the  general  reasoning  for  making  the  heir  a  party  in 
sudiacaas,  in  these  words: — "It  is  tnra  that  a  person  who  takes  a  subseqaent 
■ecority,  may  be  compelled  to  redeem  the  first;  bat  then  the  acconnt  mnst  be 
entire  and  the  redemption  entire  and  concIimvQ  apon  all  parties,  and  all  the 
tecnrities  brought  before  the  Conrt  And,in  the  present  case,  the  acconnt  could 
not  be  conclonTe  for  want  of  the  heir  of  the  mortg^;or  before  the  Conrt  who 
may  traTene  snch  account.  And,  therefore,  the  party  who  redeems,  may  pay 
SMh  a  sum  to  redeem  the  term,  which,  when  examined  into,  there  may  not  be  so 
mnch  mtmey  due  as  agiunst  the  heir.  And  the  Conrt  will  not  lead  a  purchaser 
into  a  loan;  and  the  Conrt  will  not  do  a  ndn  thing,  that  ii,  decree  an  account 
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not  be  a  necessary  party,  even  thougli  it  might,  perfaiqie,  b« 
competent  to  make  Um  a  par^.* 

§  I87.  Where  a  Bill  is  brought  to  redeem  by  the  party 
entitled  to  the  eqoity,  againat  a  purchaser,  who  is  asserted  to 
have  had  notice  of  the  equi^,  but  who  has  purchased  from  a 
person  who  had  no  notice,  it  seema,  that  the  proper  represraitar 
tires  of  the  latter  should  be  brought  before  the  Court,  since 
dieir  interest  may  be  afiected  by  the  decree,  and  they  can 
properly  set  up  the  defence  of  want  of  notice* 

§  188.  The  next  ctHiaideration  under  this  head  is,  who  are 
tiie  proper  parties  to  be  made  defendants  in  a  Bill  to  redeem  t 
la  general  terms,  it  may  be  stated,  that  all  persons  ought  to  be 
made  parties,  whose  iateresla  or  rights  may  be  affected  by  the 
decree.'  The  mortgagee  is,  of  course,  the  only  necessary  and 
proper  party  in  all  cases,  where  tiiere  is  no  other  outstanding 
intranet  under  him.  If  the  mortgage  is  in  fee,  and  the  mort- 
gagee ia  dead,  the  heir  at  law  of  the  mortgagee,  or  other  per- 
son, in  whom  the  legal  estate  is  vested  by  devise  or  otherwise, 
must  be  made  a  party ;  because  he  has  the  l^;al  title,  and  is  to 
he  bound  by  the  decree.  And  the  personal  representative  of 
the  mortgagee  also  must  be  made  a  par^ ;  because,  gvnerally, 
he  is  entitled  to  the  mor^;age  money,  when  paid,  as  it  is  to  be 
returned  to  the  same  fund  out  of  wtuch  it  originally  came.* 

betmea  the  partiet,  vlucli  oufbe  opened  heretifter  b/ other  partiei ;  for  that 
would  be  endleaa ;  ud,  thetefore,  the  Court  will  not  make  a  decree,  till  it  can 
make  a  complete  one." 

IFelln.  BrovD,2Bn>.  Ch.S.2T8i  Ante,  £  S4, 173, 17S,  17G;  Pint,  §  I9«. 

>  Lowthern.  CaHton,  2  Atk.  138.  Mr.  Calvert,  in  his  Treatite  on  Partiea, 
(p.  IB,)  conuders  dui  case  as  an  htaanaly,  and  says,  that  it  it  not  coneclly  im- 
ported ;  and  he  girea  a  fuller  Btatement  of  it  from  the  pleadings  on  record,  by 
which,  it  aeenu,  that  the  Bill  sought  an  accooat  of  the  sarai  receited  under  the 
mortgage,  in  taking  which  account  the  aaugneo  of  the  mor^agee  bad  a  right  to 
the  aHutance  itf  hia  assignor.  But  there  was  a  waiver  at  the  bearing  of  anj 
accotut  of  the  rents  and  pro&ta  received  hy  the  asiigDor,  (Lord  Wharton,)  and 
Loid  Hardmcke  put  his  decision  expressly  on  the  other  ground. 

3SeeCalvertoDPaTties,ch.9,§6,  p.l79'ie7;  Edwards  on  Parties,  87-98. 

*  Cooper,  Eq.  PI.  3  7 ;  Anon.  2  Freem.  52 ;  ClarksOQ  P.  Bowjrer,  2  Vem-  66 ; 
Dexter  v.  Arnold,  1  Sumoer,  K.  109. 
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Bot  if  the  mortgage  is  of  a  term  of  years,  created  by  the 
owner  of  ihe  fee,  the  personal  representative  of  the  mortgagee 
only,  williont  the  heir  at  law,  is  the  proper  party ;  for  he  alone 
is  interested  in  the  term,  unless  the  term  has  been  disposed  of 
in  &vor  of  third  persons ;  m  whidi  case  they  also  should  be 
made  parties.' 

§  189.  Where  the  mor^;age  has  been  absolutely  assigned 
by  the  mortgagee,  without  the  authori^  and  privity  of  the  mort* 
gagor,  it  is  not  necessary,  in  a  Bill  brought  by  the  latter  to  re- 
deem, to  make  any  person  but  the  last  assi^ee  a  party  to  the 
Bill,  however  many  mesne  assignments  have  been  made  ;  for, 
in  sudl  a  case,  the  last  assignee  is  nnderstood  to  have  con- 
tracted  not  only  to  stand  in  the  place  of  the  original  mort- 
gagee, and  to  represent  him,  bat  also  to  stand  in  the  place, 
and  as  the  represeotative  of  all  the  other  mesne  assignees, 
ontil  the  title  was  taken  by  lumself ;  and  he  may  accordingly 
be  decreed  to  convey.^  Where  the  assignments  have  been 
made  with  the  authority  and  privity  of  the  mortgagor,  whether 
any  intermediate  assignees  should  'be  made  parties  or  not,  mast 
depend  apon  circumstances,  that  is  to  say,  whether  they  have 
any  interests,  which  are  recognized,  and  to  be  asserted  and  pro- 
tected ;  for  if  the  assignments  are  absolute,  and  the  amount 
due  on  the  mortgage  is  clearly  stated  and  admitted  in  the  as- 
Ngnments,  there  is  no  ground,  on  which  either  the  original 
mortgagee,  or  the  mesne  assignees,  need  be  made  parties,  since 
there  is  nothing  to  settle  between  them. 

§  190.  Bat  where  the  mortgagor  seeks  in  his  Bill  an  ao 
count  of  rents  and  profits,  or  other  sums  received  by  the 
mortgagee  before  the  assignment,  the  mortgagee  shoold  be 
made  a  party  to  the  Bill,  as  well  as  the  assignee ;  for  he  is  a 
necessary  party  to  the  account," 

1  OiboQni  e.  F&llom,  1  Ron.  &  M^lne,  7il ;  Cooper,  Eq.Pl.  ST. 
*.HiU  V.  Adanu,  2  dtk.  B9 ;  Chamben  t>.  Goldwin,  9  To.  !6S,  2S9 ;  Buht^ 
of  Wincliater  v.  Bmtot,  3  Vm.  815,  SIS ;  Lennon  v.  Porter,  S  Grftf,  ITS. 
>AiioD.2Fieeii>.B.S9}  Lowdier  e.  CKriton,  S  Aft.  IS*. 
18* 
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§  19I<  Where  the  mortgagee  has  not  assigned  his  whole 
interest  in  the  mortgaged  property,  but  he  retaioa  an  ints«et 
in  it  in  part,  he  w  a  necessary  party,  as  wdl  aa  the  assignee,  to 
a  Bill  to  redeem.*  So,  where  there  are  suceessire  mortgagesi 
the  second  embracing  a  part  only  of  the  estates  comprehended 
in  the  first,  if  the  second  mortgagee  brings  a  Bill  to  redeem 
the  first  mortgagee,  and  the  equity  of  redemption  of  the  mort- 
gagor in  the  diffa«nt  estates  has  become  vested  in  difierent 
persons,  all  of  them  should  be  made  parties  to  the  Bill ;  for 
they  are  all  interested  in  taking  the  accoont.' 

§  1Q&.  Where  the  mortgagee  has  assigned  his  whole  intei^ 
est  upon  certtiin  trusts,  the  trustee,  and  eestuis  que  trust  (tv 
h«ieficiaries)  are  equally  necessary  parties  to  the  Bill  to 
redeem.' 

§  193.  (£.)  In  the  next  place,  who  are  the  proper  parties 
on  a  Bill  to  foredoee  a  mortgage.*  And  first,  aa  defendants. 
And  here,  the  same  general  doctrine  may  be  asserted,  that  all 
persons,  whose  interests  are  to  be  afiected  at  concluded  by  the 
decree,  ought  to  be  made  parties.  Therefore,  all  persons,  hav- 
ing an  inter^t  in  the  equity  of  redemption,  should  he  made 
parties  to  a  Bill  <^  foreclosure,'  and  a  fortiori  to  a  Bill  to  seU 
the  mtHtgaged  |H-operty;  for  it  will  not  in  general  be  suffidait, 
if  the  equi^  of  redemption  is  conveyed  or  devised  to  a  trustee 
in  trust,  to  bring  him  before  the  Court ;  hut  the  cettuit  gue 
trust  (the  benefidaries)  also  should  be  made  parties."  [Thus, 
where  A  mortgaged  real  estate,  and  afteirwarda  ^wdfically 
bequeathed  it  to  B,  in  trust  for  C,  D,  and  £,  the  latter  are 


1  Hobwt  V.  Abbott,  2  P.  ^ilL  G43 ;  Nonish  v.  ManhaU,  6  Hadd.  K.  475. 

•  Palk  o.  Clinton,  13  Vea.  48 ;  Clioliiiondeky  d.  Clinton,  2  Jac.  &  Walk.  184. 
3  Whuder  v.  Webb,  Bnnb.  R.  &8 ;  WethereU  v.  Collins,  9  Madd.  R.  !55  ; 

Drew  i>.  Hannan,  6  Price,  R.  919. 

*  See  Covert  on  Parties,  ch.  3,  §  6,  p.  179-187;  Edmrds  on  Fartiea,  87-88. 
6  Calverley  d.  Phelps,  9  Madd.  2S1 ;  Whistler  a.  Webb,  Bntib.  B.  63 ;  Hmres 

V.  Wadham,  Bidg.  R^p.  Temp.  Hardw.  199;    Slade  v.  'Bigg,  S  Bare,  B.  8S; 
Tboma*i>.I>n]]ning,  eDeGex&Sinale,618;  a  C.19  Eng.  Lav  &  £q.  B.  SIC 
■  Itod. ;  Post,  S  20T. 
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proper  parties  to  a  Bill  to  foreclose.^  If,  on  the  other  hsadf 
the  eeatutB  que  trust  are  brought  before  the  Court,  it  should 
Kcrm,  that  the  trustees  are  not  indispensable  parties.'  So,  if 
the  equity  of  redemption  belongs  to  different  persons  as  devi- 
secB,  or  as  l^ptees,  having  chaises  thereon,  all  of  them  should 
be  joined  as  defendants.*  And  hence  it  has  been  asserted  to 
be  the  general  (althoagh  not  the  oniversal)  mle,  dtat  all  incoBb- 
branoers,  as  wdl  as  the  mortgagor,  shonld  be  made  partiee,  if 
not  as  indispensable,  at  least  as  proper  parties  to  such  a  Bill, 
whether  they  are  prior  or  subsequent  incumbrancera,^  There 
are  certainly  some  acknowledged  exceptions;  such,  for  example, 
as  where  a  sectmd  mortgagee  brings  a  Bill  to  foreclose  gainst 
the  mortgagor,  and  a  third  mortgagee ;  for  in  such  a  case  the 
first  mfHtgagee  need  not  be  made  a  ptuly.'  [And  wherever 
the  first  mortgagee  is  not  subject  to  tiie  jurisdiction  of  die 
Court,  and  can  not  be  joined  without  defeating  such  jurisdic- 
tion, and  the  validity  of  his  incumbrance  is  not  disputed,  he 
need  not  be  a  party  to  a  Bill  by  a  second  mortgagee.^  And  it 
may  now  well  he  doubted,  whedier  in  any  case  it  is  necessary 

1  ColeB  V.  Foireit,  10  BeaTU),  652. 

«  Slade  B.  Rigft  S  Haro,  EL  8«.    See  also  Holland  e.  Baker,  S  Hue,  S.  SS,  T& 

*  UcGown  tr.  Yerka,  6  J<diii.  Ch.  B.  4G0. 

•  Eliil^  V.  Bank  of  United  Btate^  II  Wheaton,  R.  304;  Kabop  of 'Wmcbes- 
terB-BekTOT,  3  Vei.  116-317;  HaineB  c.  Beaoh,  8  JcAn.  Ch.  B.  469 ;  Bidiop 
of  Wmcbeater  ti.  Fune,  11  Yea.  198;  Uoudej  t>.  Uoodey,  1  Yea.  &  Beam.  33$  t 
Coffee  c.  Slieniiaii,  S  Freem.  £.  14 ;  8.  C.  Shennaa  v.  Cox,  3  Ch.  Bep.  88  [4«] ; 
Entirarth  v.  Lambert,  4  Joho.  Ch.  R.  604 ;  McGowa  u-  Yerka,  S  Jofan.  Cb.  B. 
400.  BiitseeBoaenPage,3Sim.B.4Tl;  Odellv.  Gn7don,6Bro.FMl.B. 
67,  ToraliD'a  ecUL  ;  Adama  o.  Faynter,  1  CoUyer,  R.  630.    Ante,  %  IS4. 

6  BoM  V.  Page,  3  Sim.  R.  471 ;  Delabera  v.  Norwood,  &  SwanaL  B.  144,  nota. 
See  FOit,  note  (1);  CalTertonPartieB,ch.  1,  §  l,p.  13, 14. 

■  Ha«ui  o.  Walker,  14  Bow.  U.  8.  R.  S7 ;  Coitia,  J.,  nod:  "It  iatrae,  that 
io  Finler  V.  Hie  Bankof  the  United  Slatei,  11  Wheat.  B.  SOS,  which  waa  a  Bill 
to  forecloae  a  mortgage  by  nle.  Chief  Justice  Uaidiall  sajt:  '  It  cannot  be 
dotdited  that  the  prior  nuntgagee  ought  regolarlj  to  have  been  a  partjr  defend- 
ant,  and  that  bad  the  exiatenoe  of  hia  mortgage  been  known  to  the  Conrt,  no 
decree  oag^  to  have  been  pronounced  in  the  caiwe  imtil  he  was  introdaced  into 
it'  Bat  it  coiJd  not  have  been  intended  by  thu  to  a^,  that  a  prior  incma- 
bnocer  ma  abnlntely  a  neccMarr  part;  withont  whom  preeeuoe  no  decree  of 
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for  a  poisne  mortgagee,  who  seeks  to  sustain  a  BUI  of  fore- 
closnre  against  the  mortgagor  and  sabseqnent  mortgagees  to 
himaelf  ,  to  make  any  prior  mor^iagee  to  himself  a  party  to  (he 
Bill.^  If,  indeed,  any  incombrancera  (fdiether  prior  or  snbs^ 
qnent)  are  not  made  parties,  ^  decree  of  foredosore  does  not 
bind  them,  as,  also,  a  decree  of  a  sale  would  not.  Ilie  prior 
incumbrancers  are  not  bound ;  because  thor  rights  are  pani- 
momit  to  those  of  the  foreclosing  par^.*     The  subseqaeat 

nie  coold  be  made,  becanse  in  that  Tery  caae  the  Coort  refosed  to  treat  the 
decree  U  erroneoiu,  after  it  had  been  executed. 

"  In  Delabere  v.  Norwood,  S  Swanst.  B.  144,  u.,  id  a  B3I  to  obtwn  pajment  of 
an  annuitf  charged  on  land,  prior  aniniitaiita  were  held  not  to  be  oeccwry 
partiea.  In  Bose  e.  Page,  8  Sim.  471,  the  Baine  mle  was  applied  to  a  prior 
mortgagee ;  and  in  Wakeman  v.  Grorer,  4  Paige,  R.  S3,  and  Kondell  v.  Mar- 
qnii  of  Donegal,  1  Hogan,  806,  and  Fort  o.  Hackall,  3  Bland,  49S,  to  prior 
jodgment  crediton ;  and  in  Parker  ir.  FnUer,  1  Row.  &  tSj.  6S6,  petaoni  ha'r- 
ing  incombnuceB  on  real  property,  which  the  Bill  songbt  to  snbject  to  the  pay* 
meat  of  debti  of  the  deceased  owner,  were  held  not  to  be  neceisary  parties  to 
Qie  Bin.    See  also  Hoxie  v.  Carr,  1  Sum.  R.  ITS;  Covert  on  Parties,  128. 

"  On  the  other  hand  there  are  cases  in  which  it  has  been  declared  that  all 
tncnmbnutceTS  are  necessAy  parties.  Many  are  collected  in  Story's  Eq.  PI. 
178,  n.  Bnt  we  connder  the  trae  rule  to  be,  that,  where  it  is  the  object  of  the 
Bill  to  procure  a  sale  of  the  land,  and  the  prior  incumbrancer  holds  the  legal 
title,  and  his  debt  is  pa^ble,  it  is  pn^r  to  make  bim  a  party  in  order  that  a 
■ale  may  be  made  of  the  whole  title.  In  this  sense,  and  for  this  puipoae,  he  may 
be  correctly  said  to  be  a  necessary  party,  that  is,  necessary  to  such  a  decree. 
Bnt  it  ii  in  the  power  of  the  Court  to  order  a  sale  subject  to  the  prior  incnm- 
brance,  a  power  which  it  will  exercise  in  fit  cases.  And  when  the  prior  incnnf 
brancer  is  not  subject  to  the  jurisdiction  of  the  Court,  or  cannot  be  joined 
without  defeating  its  jurisdiction,  and  the  validity  of  the  incnmbrance  is 
admitted,  it  is  fit  to  dispense  with  his  being  made  a  party." 

1  In  Richards  v.  Cooper,  6  Beavan,  R  304,  it  was  held,  that  a  pnisne  mort- 
gagee may  sustain  a  Bill  of  fbrecloeore  aguntt  the  mortgagor  and  mortgageea 
tubsequent  to  himself,  without  making  the  prior  mortgagee  a  par^.  Indeed,  it 
is  not  easy  to  perceive  any  very  good  reason,  why  in  snch  a  case  any  subsequent 
mortgagee  should  be  positiTely  required  to  be  a  par^,  although,  at  the  election 
of  the  plvntiff,  he  may  properly  be  made  a  party.  It  is  one  tlung  to  allow  a 
tabaeqnent  mortgagee  to  be  made  a  party,  and  quite  another  diing  to  insist  that 
he  must  be.  The  reason  fin-  the  distinction  is  stated  in  Uie  text  See  also  Kade 
V.  Bigg,  3  Hare,  R.  36,  38. 

>  Finley  t>.  Bank  of  United  States,  11  Wheaton,  R.  804 ;  Delabere  t>.  Noi^ 
wood,  9  Swanst  B.  144 ;  Shepherd  p.  Gwinnett,  S  SwansL  R.  ISl ;  Rose  r.  Page, 
8  ffim.  B.  471 ;  See  Weed  t>.  Beebe,  SI  Taimimt, «». 
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iDcambnioeerB  are  not  bound ;  becauHe  tbeai  interests  would 
otbervlBe  be  oonchided  without  ttaj  of^rtnnity  to  assert « 
|RX)tect  thoD.^ 


lEalnei  p.  Beach,  S  John.  Ck.  B.  459;  Dnper  t>.  JeimiDga,  i  Yem. 
S18 ;  Goi&ey  v.  Chadwall,  3  Vera.  601 ;  Monett  t>.  WMterne,  2  Vein.  69» ; 
Hobart  c.  AbfooU,  2  F.  fTiIL  648 ;  Bliennsa  ».  Cox,  S  Ch.  R.  83,  [4e] ;  S.  C. 
Cockes  V.  Shennaa,  2  Freetn.  14,  Mr.  Hovenden's  note.  In  Bills  of  forecloaare, 
it  ii  ofoal  to  put  an  interrogatory  to  the  mortgagor,  &c.,  whether  there  are  aojr, 
aod  whatmciinilKtuiceiii;  and  if  the  aaswer  rtatea  any,  it  hag  aiwajs  been  the 
pnctice  to  make  them  parties.  Fer  connael  arguendo  in  Bishop  of  Winchester 
e.  fiearw,  S  Te«.  315.  There  is  a  reason  stated  b;  T^ord  Alvanley  in  this  caw, 
wlij  tbej  ihonid  he  made  parties;  and  that  is,  that  otherwise,  if  &e  mortgagor 
Aonld  ndeem,  Ae  Cout  wonld  be  guittj-  of  the  iejiutiee  of  oompelliag  dto 
martpfee  to  recoiiTe;  to  the  mortgagor,  where  it  would  tippexr  by  his  own 
anower,  that  he  had  no  light  to  i^  whereby  he  might  possess  the  legal  title,  and 
thus  keep  off  thereby  the  other  incnmbrancers.  If  the  mor^pgor  is  an  infant, 
Ae  Ooort  will  inqntre  by  Oe  Hester,  if  it  is  for  his  interest  to  have  a  sale,  and 
if  it  is,  will  decree  a  sJe.  MoDdey  v.  Mondey,  1  Tea.  &  Beam.  223.  Bee  alto 
Goodier  v.  Ashton,  18  Yes.  83.  In  the  fonner  case,  the  sale  was  by  consent. 
Xn  Ameiiea,  it  is  a  common  coune  to  decree  a  sale,  instead  of  a  fbreclosore,  as 
wdl  in  tbe  cue  of  adults  as  of  in&nts.  Mills  i>.  Deimis,  8  Jdm.  CL  R.  S6T; 
Briokeduff  v.  ThaUiamer,  2  John.  Ch.  B.  486.  Id  Bose  v.  Page,  2  Sim.  B. 
471,  the  Tice-Chancellor  decided,  that  to  a  Bill  by  a  second  mortgagee  to  fore- 
clOM  agvnit  the  mortgagor  and  a  tfaii4  mortgagee,  the  first  mortgagee  was  not 
a  necessary  party,  because  his  righia  w«re  paramount  Hie  same  point  wai 
decided  as  to  prior  annuitants  in  Delabere  v.  Norwood,  3  SwansL  B.  144,  note ; 
and  a  distinction  was  there  taken  between  prior  annnitants  and  subsequent 
annuitants,  the  latter  being  proper,  though  not  necessary  parties ;  frar  they  ars 
cmnpellable  to  join  in  the  nle  of  the  mtotgaged  ^xag^rij.  The  cases  in  the 
text  in  3  Yes.  21S,  11  Wheat  B.  301,  3  John.  Ch.  459,  seem  to  treat  aU  incum^ 
brancert  as  necessary  parties.  Perhaps  all  the  authorities  may  be  reconciled  by 
considering  all  incumbrancers  proper  parties,  allhough  not  in  all  cases  indispen- 
nUe  parlies.  See  1  Harrison,  Oh.  Pr.  by  NewL  p.  SO,  edit  1806.  Since  the 
preceding  remarks  were  written,  I  bare  read  Mr.  Calrert^s  obserrBtions  on  the 
same  subject  (CaW.  on  Parties  in  Eq.  128~1S8.)  He  has  made  a  collection  of 
flie  anthorities  ^iplicable  to  the  point,  bow  tar  all  subseqaent  incambrancen 
should  be  made  parties.  These  authorities  are  not  all  easily  reconcilable;  aitd 
Mr.  Calvert  has  deduced  the  conclusion  from  a  review  of  aU  of  them,  that  the 
question  is  still  left  undecided  in  England.  Two  propositions  are  stated  by  him 
to  be  clear.  (1 .)  That  mortgagees  have  been  allowed  to  foreclose  in  the  absence 
of  nbsequent  incumbrancers ,  for  which  he  cites  Needier  v.  Deeble,  1  Ch.  Cas. 
S8» ;  BoKarick  n.  Barton,  1  Ch.  Cas.  21 7  ;  Greshold  v.  Manham,  2  Ch.  Ca*. 
in  ;  Cockee  v.  Sherman,  2  Freem.  B.  13 ;  S.  C.  3  Ch.  Bep.  88,  [46] ;  Lomax 
t>.  Hide,  2  Yern.  185 ;  Draper  v.  Jennings,  2  Yem.  618 ;   Godfiey  v.  Chad-' 
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§  194>.  Upon  Bimilar  grounds,  if  there  is  a  principal  mortr 
gage,  and  another  mortgage  as  collateral  aecuri^  for  the 
former,  both  mortgagors  must  be  made  parties  to  a  Bill  of 
foreclosure ;  for  the  second  mortgagor  has  a  right  to  redeem, 
and  be  present  at  the  accomit,  to  prevent  the  burden  ultimately 
felling  on  his  estate  to  a  larger  amount,  than  the  first  estate 
might  be  sufEdent  to  satisfy.^  But  incumbrancers,  who  become 
SQch  pendente  Ute,  are  not  deemed  necessary  parties,  although 
they  are  bound  by  the  decree ;  for  diey  can  clum  uothing  ex- 
cept what  belonged  to  the  person,  under  whom  they  assert  title, 
unce  they  purchase  with  constructive  notice ;  and  there  would 
be  no  end  to  suits,  if  a  mortgagor  might  by  new  iucumbrances, 
created  pendente  lite,  require  all  such  incumbrancers  to  be 
made  parties.^  For  a  similar  reason,  if  a  mortgagee  has 
designedly  made  several  conveyances  in  trust,  in  order  to 
entangle  the  tide,  and  to  render  it  difficult  for  the  mortgagor 
or  his  representatives  to  redeem,  the  Court  will  not  hold  the 
plaintiEF  bound  to  trace  out  all  the  persons,  who  have  an  inter- 
est in  such  trusts,  in  order  to  make  them  parlies,'     The  same 


-well,  2  Veru.  601;  and  Uorret:  t>.  WsBtemG,  2  Tern.  66S.  (!.)  That  the 
decree  of  ibroclosure  u  not  conclnmTe  upon  nibsequeat  mortgagees,  who  are 
abwDt ;  and  that  upon  proof  of  colliuion  they  haTo  been  allowed  to  open  the 
Kcouiit ;  jbr  which  ho  citea  Needier  v.  Deeble,  1  Ch.  Cat.  S99 ;  Cockea  v.  Sheiv 
man,  2  Freem.  14 ;  Lomax  «.  Hide,  2  Yerii.  18S ;  Draper  c  Jennings,  S  Tern. 
618.  Upon  principle,  he  thinks,  Aat  suheeqnent  incnmbrancen  are  not  necei- 
sarj  pardec,  although  it  maj  be  proper  to  make  them  partiei  with  a  view  to  a 
final  settlement  of  the  rights  of  all  the  persona  in  intercit  There  ia  much  good 
sense  in  this  conolasion,  as  well  as  ia  the  reasoning,  b;  which  he  snstsins  it 
Ferfaapg,  the  solicitude  of  Courts  of  Ecpaty  to  make  a  final  settlement  of  the 
rights  of  all  persons  interested  in  such  a  snit,  has  carried-  them  to  an  extent 
acarcely  jnitifiable  In  point  of  principle  or  convenience.  Lord  Aivanle}'  seems 
to  bare  felt  this,  when  in  the  Bishop  of  Winchester  t>.  Bearor,  S  Yes.  jr.  3 1 7,  he 
■ud:  "  The  usual  and  common  practice,  ahnost  without  exception,  is  to  make 
all  incmnbrancert  parties.  I  hope,  that  the  Court  is  not  bound  to  insist  upon  all 
incnmbrancers  bdng  parties."    See  Ante,  §  148, 175, 186. 

1  Stoke*  D.  Cleudon,  3  Swanst.  ISO ;  8.  C.  cited  in  3  Bro.  Ch.  B.  276,  Mr. 
Belfs  note. 

>  Bishop  of  Winchester  e.  Paine,  II  Yes.  194, 197 ;  Garth  t>.  Ward,  3  Atk. 
174 ;  Adams  v.  Pajnter,  1  CollTer,  B82. 

S  Tates  v.  HamM;,  3  Atk.  337. 
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principle  wonM  seem  to  apply  to  Hm  converse  case  of  a  mor^ 
gagor,  creating  such  trust  conveyanceB  in  order  to  entangle  the 
title,  and  to  prevent  the  mortgagee  from  a  foreclosure ;  for  ia 
such  a  case  the  acts  would  be  treated  as  a  fraud  apoo  the 
rights  of  the  other  party. 

§  19^>  It  follows  of  course  from  what  has  been  already  sng^ 
gested,  that  upon  a  Bill  of  foreclosure  the  mortgagor  himself  is 
a  necessary  party,  aa  well  as  the  incumbrancers,  whenever  hie 
possesses  any  right,  which  may  be  affected  by  the  decree ;  for 
he  is  a  proper  party  to  die  account  of  what  is  due  on  the  mort- 
gage ;  and  ultimately  he  is  entitled  to  redeem  against  all  the 
incombrancera,  aa  the  person  having  the  ultimate  interest* 
And,  besides,  (as  has  been  already  stated,)  the  ordinary,  or,  as 
it  ia  usually  expressed,  the  natural  decree  in  such  a  caseis,  that 
the  mortgagor  shall  be  foreclosed,  if  he  does  not  redeem  the 
other  mortgagees,  who  are  before  the  Court.' 

§  196.  If  the  mortgagor,  who  is  owner  of  the  fee,  should 
^  his  heir  is  an  indispensable  party  to  a  Bill  to  foreclose ;  so 
that,  if  he  be  without  the  jurisdiction  of  the  Court,  the  cause 
cannot  be  further  proceeded  in.'  But,  ordioarily,  it  is  not  ne> 
oessary  to  bring  the  personal  representative  of  the  mortgagor, 
in  such  a  case,  before  the  Court ;  for  the  heir  alone  has  a  right 

>  Hallock  V.  Smith,  i  Jolin.  Cb.  B.  648  ;  Pumer  t>.  Curtu,  2  Slin.  B.  i$9 ; 
Fell  D.  Brown,  i  Bro.  Ch.  B,  tie ;  Folk  v.  Clinton,  12  Tei.  S8, 1(9. 

■  Bnd. ;  Ante,  §  1S6.  WliaiV  the  Bill  to  fbrecloae  ia  brought  by  ft  second 
mortgagee,  the  heir  of  the  mortgagor  is  a  necessary  par^,  though  the  second 
mortjgage  compriMa  onlj  a  part  of  the  estates  in  the  first  mortgage.  Palk  v. 
Cfinton,  IS  Tea.  48,  C8.  It  is  not  important  in  this  respect,  whether  the  mort- 
g^ige  be  in  fee,  oi  bj  the  creation  of  a  term  of  years  in  the  mortgagee ;  for  the 
heir  in  each  case  must  be  made  a  partj',  as  he  alone  is  interested ;  and  the  per- 
■odbI  representative  has  nothing  in  the  term  so  created,  any  more  than  in  the 
fee.  Br&dshaw  v,  Outnun,  IS  Tea.  23G.  But  in  a  suit  by  a  prior  mortgagee 
tot  a  foreckwaie  and  sale,  the  heir  of  the  mortgagee  of  the  equity  of  redemption 
is  not  a  necessary  party.    Whitlaw  r.  Halliday,  i  Drary  &  Warren,  R.  367. 

'  Fell  V.  Brown,  2  Bro.  Ch.  R.  276,  378  ;  Howes  o.  Wadham,  Bidg.  Bep. 
Temp.  Hardw.  199 ;  Palk  v.  Clinton,  12  Ves.  *8,  S8 ;  Fanner  v.  Curtis,  3  Sim. 
R.  166.  But  tee  in  Leonard  v.  Morris,  9  Fuge,  R.  SO,  the  effect  of  the  New 
York  statntM  on  this  nitpect. 
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to  the  equity  of  redemption,  which  ia  soi^ht  to  foreelose ;  and 
the  mortgagee  is  onder  no  obhgation  to  intermeddle  with  the 
personal  aasets,  or  to  seek  an  account  theret^.'  If  the  heir 
would  have  the  benefit  of  any  payments  made  by  the  mor^a^ 
gor,  or  his  personal  representative,  he  moat  establish  it  1^ 
proofs ;  and  he  has  no  right  to  insist,  that  in  such  a  suit  the 
persmal  representatiTe  diall  be  joined  to  relieve  him  by  pay- 
ment out  of  the  persona)  assets ;  but  he  must  bring  hia  own 
Bill  against  such  representative  for  such  a  relief.^  The  only 
Maes,  in  which  the  personal  re|H'eaentative  is  necessary  to  be 
made  a  party  to  a  Bill  of  foreclosure,  seem  to  be,  where  he  has 
ftn  interest  in  the  equity  of  redemptitui ;  as,  for  example,  where 
die  mortgagor  was  possessed  of  a  term  of  years,  which  he  has 
mortgaged ;  for  in  such  a  case,  the  equity  belongs  to  the  per- 
sonaT  representative,'  and  payment  is  sought  out  of  the  personal 
assets ;  *  or  vriiere  the  Bill  seeks  not  only  a  foreclosure  but  a 
decree  against  the  pers(Hial  representatives  for  any  deficiency  in 
the  estate  to  pay  the  debt.'  If  the  mor^;age  comprises  hoA. 
frediold  and  leasehold  estates,  the  heir  and  the  personal  repre- 
sentative must  both  be  made  parties  to  the  Bill  to  foreclose,  as 
indeed  they  would  be  to  a  Bill  to  redeenu" 

1  Ante,  S  175. 

0  DuDCombe  t>.  Huutey,  S  P.  Wm.  33S,  Mr.  Cox's  note  ;  Ante,  g  175,  188. 
But  although  the  penoual  represenbttire  oidinoriljr  is  not  in  each  a  cue  a  neces- 
eaiy  partjr,  the  mortgagee  tnaj,  at  his  electioD,  make  turn  a  party,  and  seek  pay- 
ment of  the  money  out  of  the  personal  assets,  and  the  deficiency  only  against 
the  heir.  Bradshaw  v.  Outrun,  18  Ves.  236.  In  1  Hams,  Ch.  Pr.  by  New- 
land,  p.  SO,  (1808,)  it  is  stud,  that  to  a  Bill  for  the  sale  of  mortgaged  property, 
the  penonal  representatiTe  of  the  mor^agor  must  be  a  party ;  for  the  personal 
estate  must  be  first  appGed  and  ezhaosted,  before  the  Court  «in  decree  the  real 
estate  to  be  sold ;  and  for  this  is  dted  a  MS.  oinnion  in  Daniel  v.  Skipwifli. 
The  same  point  was  decided  in  Christopher  v.  Spaike,  3  Jac.  &  WalL  299. 
Wltat  is  the  true  gronnd  of  this  distinction  between  a  decree  to  foreclose,  and  a 
decree  to  seU?    Ante,  S  175. 

3  Bradshaw  t;.  Ontram,  IS  Tea.  335. 

*  Bradshaw  v.  Oatiam,  18  Yea.  235  ;  Cholmondeley  v.  CH&ton,  S  Jac  &  WaOc 
185. 

s  Leonard  v.  Morris,  9  Paige,  B.  BO. 

s  Bot»s8  o.  Hodgson,  rited  1  Harris,  Cb.  Pr.  by  NewL  80  (1608)  i  Ante, 
S183. 
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§  197>  Where  the  mortgagor  has  conveyed  his  equity  of 
redemption  absolutely,  the  assignee  only  need  be  made  a  par^ 
to  the  Bill  to  foreclose.^  If  the  mortgagor  has  devised  or  con- 
veyed the  mortgaged  property  in  trust,  the  trustees,  as  well  as 
the  cestait  que  trwt  (or  beneficiaries)  are  necessary  parties  to 
the  Bill  to  foreclose.'  If  he  has  assigned  the  equity  in  the  dif> 
ferent  estates  mortgaged  to  several  persons,  they  must  all  be 
broogbt  before  the  Court  as  parties,  if  the  foreclosure  ia  sought 
of  all  the  estates.'  So,  if  the  mortgagor  has  assigned  Us  equity 
absolutely  to  several  persons  joindy,  they  must  all  be  made  par- 
ties.* If  the  mortgagor  has  become  bankrupt,  and  his  estate  ia 
asngned  under  the  bankrupt  laws,  his  assignees  only  need  be 
made  parties  to  the  Bill.'  Bat  if  the  mortgagor  upon  bis  mar- 
riage, settles  the  mortgaged  estate  upon  his  intended  wife,  and 
the  issue  of  the  marriage,  aod  afterwards  becomes  insolvent, 
dien  his  assignees  are  not  necessary  parties  to  a  Bill  cS  fore- 
closure brought  by  the  mor^;agee.^  And  trustees,  appointed  to 
sell  a  reversionary  interest  in  stock,  and  pay  off  a  mortgage 
thereon,  and  hold  the  surplus  for  the  mortgagor,  are  not  neces- 
sary parties  to  a  Bill  of  foreclosure  brought  by  the  mort- 
gagee.' 

§  198.  Where  the  mortgagor  has  devised  his  estate  in  strict 
settlement,  it  will  be  sufBdent  to  bring  the  persons  entitled  to 
the  life-estate,  and  odier  prior  interests,  and  the  persons  in  esse^ 
who  have  the  first  estate  of  inheritance,  before  the  Court."  And 


1  [Sm  Shsw  p.  Hoadler,  8  Blaek.  166 ;  Brown  t>.  Stead,  D  Simoni,  S36 ; 
Swift  v.  Sdaon,  S  C<mii.  CSI.] 
a  GiOud  V.  Sort,  1  Scli.  ft  Lefr.  866 ;  SUde  i>.  Maonder,  1  Cdlljer,  BSD ; 

3  Ante,  g  183. 
«Ibid. 

I  Adama  t>.  HdbimA,  1  Huns,  CL  Pr.  by  HewL  SO,  (ISOS)  ;  Ante,  {  183. 
B  Steele  t>.  Maander,  1  CoUjer,  S8S. 
T  Slade  V.  Vigg,  8  Baxe,  89. 

8  Blaimt  V.  Earl  of  Wmterton,  1  Huris,  Ch.  Fr.  hj  Nairi.  29,  (1808)  ;  Cbot- 
nunddejr  v.  Clinton,  2  Joe.  ft  Walk.  IBS. 


m.  PL. 
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wliere  the  estate  is  entailed,  it  is  suffident  to  bring  the  first 
tenant  in  tail  in  esse  before  the  Court,  if  there  be  no  prior 
estates;  for  in  such  cases  he  is  treated,  upon  the  principles 
already  stated,  as  anfficiently  representing  all  the  interests  of  all 
the  persons  daimiiig  m  privity  nnder  the  mortgagor,  in  a  Bill 
to  foreclose.^ 

§  199.  SecontSy ;  let  us  next  consider,  who  are  the  proper 
parties,  as  plaintifiB,  to  a  Bill  to  foreclose.  And,  generally,  it 
may  be  said,  (as  has  been  already  stated,)  that  all  those  who 
have  an  interest  in  the  mortgage,  and  may  be  affected  by  the 
decree,  are  proper  parties.^  If  the  mortgagee  alone  has  any 
interest,  he  is,  of  course,  the  only  necessary  party.  If  the 
mortgagee  has  made  an  under  mortgage,  as  a  security  for  a 
smaller  sum  than  is  due  on  the  mortgage,  and  the  under  mort- 
gagee brings  a  Bill  to  foreclose,  the  original  mortgagee  is  a 
necessary  party ;  because  the  latter  has  a  right  to  redeem  the 
under  mortgagee  ;  and  thus,  also,  a  second  account  of  what  is 
due  upon  the  original  mortgage  is  prevented."  If  the  mort* 
gagee  has  assigned  the  mortgage  absolutely,  the  assignee  or 
assignees  only  seem  to  be  indispensable  parties.* 

§  200.  If  the  mortgagee  is  dead,  bis  personal  representa- 
tive  is  the  proper  plaintiff  to  bring  the  BUI ;  for,  ordinarily, 
the  mortgage  money  belongs  to  the  personal  assets,  and  draws 
after  it  the  mortgaged  estate  as  an  incident."  But  if  the  mort- 
gage be  of  a  fee,  the  heir  also  of  the  mortgagee  is  a  necessary 
party,  (either  as  plaintiff  or  as  defendant ;)  for  he  is  the  owner 
of  the  legal  title,  although  but  a  trustee  for  the  personal  repre- 

1  Ante,  §  144-146 ;  Y&tea  v.  Hambly,  2  Atk.  238 ;  HeTnoldion  n.  Perkins, 
Ambler,  B.  G64;  Gore  v.  Stackpole,  I  Dow,  R.  18  ;  Bopkiiuti.  Ht^ns,!  Atk. 
B90 ;  Cliolmoiideley  v.  CUntoD,  2  Jac.  Sc  Walk.  138 ;  Fuhirick  c.  Lowe,  I  Cos. 
K.411. 

«  Ante,  §  193 ;  CS»11  i^  Mortimer,  1  Harris,  Ch.  Pr.  bj  Newi  SO,  (1808)  ; 
Tieonard  v.  Morris,  6  Paige,  B.  90. 

a  Hobart  o.  Abbott,  2  P.  Will.  643  ;  Cooper,  Eq.  PL  87. 

*Leiriao.  Nangle,  2  Vm.  431;  S.  C.  Ambl.  R.  160;  Ante,§lBS. 

SFreake  v,  Honlej,  2  Freem.  R.  IBO;  8.  C.  2  Eq.  Abridg.  77 ;  1  Ch.  Cm. 
SI ;  Bntdshaw  v.  Ontnuu,  18  Vei.  234. 
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KDtative;^  and,  if  the  mor^^age  is  redeemed,  he  alone  is  com- 
peteot  to  reconvey.' 

§  301.  And  it  may  be  generally  stated,  that  all  persons  who 
have  the  legal  interest  in  the  mortgage,  as  weU  as  those  who 
have  the  equitable  interest  therein,  are  necessary  parties  to  a 
Bin  to  foreclose.  There  can  be  no  redemption  or  foreclosure 
unless  all  the  persons  entiUed  to  the  whole  mortgage  money 
are  before  the  Court.  Thus,  for  example,  a  person  entided  to 
a  part  only  of  the  mortgage  money,  cannot  file  a  Bill  to  fore- 
close the  mortgage  as  to  his  own  part  of  the  money ;  but  all 
the  other  persons  in  interest  must  be  made  parties.'  So,  if  the 
mortgage  has  been  made  to  a  trustee  in  trust,  all  the  cetittu 
gue  trust  (or  beneficiaries)  should  he  made  parties,  as  well  as 
the  trustee,  to  tiie  Bill  to  foreclose.* 

§  SOS.  Upon  the  same  ground,  if  the  mortgagee,  or  his 
assignee,  has  by  deed  or  will  settled  the  mortgaged  estate  in 
strict  settlement,  the  first  person  in  ease,  entitled  to  a  vested 
eatate  of  inheritance  in  remainder,  and  all  persons  entitled  to 
prior  estates,  and  their  trustees,  if  there  are  any,  are  neces- 
sary parties  to  the  BUI  of  foreclosure." 

§  SOS.  Sixthly,  in  *  cases  of  Legacies  and  Charges  under 
Wills."  We  have  already  had  occanm  to  anticipate  much 
which  wpuld  be  appropriate  to  this  head,  and  to  state,  as  in 
die  case  of  a  pecuniary  legacy,  no  otiier  person,  except  the 
executor,  is  ordinarily  a  necessary  party  to  a  Bill  to  enforce  the 

1  Scott  t>.  NicoU,  8  Bow.  476 ;  Wood  t>.  WiUiao»,  4  Madd.  R.  186 ;  Ciorkioit 
r.  Bowyer,  S  Vera.  67 ;  Meeker  v.  Taoton,  3  Ch.  Gas.  S9  ;  Ante,  §  74  a. 

«ItHd. 

3  Palmer  v.  Earl  of  Carlule,  I  Sim.  U  Stn.  iS3  ;  Wing  v.  Davis,  7  GrMnLB. 
SI ;  Lo«ra  v.  Motgan,  1  Bm.  Ch.  £.  368. 

*  Wood  V.  WilUami,  i  Madd.  B.  186 ;  Lowe  o.  Morgan,  1  Bro.  CL  R.  S68. 
But  we  MoDtgtxnerie  o.  Earl  of  Bath,  S  Yei.  S60 ;  Allen  v.  Knight,  B  Haie,  R. 
S7!;  Post,  5  207. 

<  Hoant  V.  Eail  of  Winterton,  I  Harria,  Ch.  Pr.  by  Hewl.  2»,  (1808)  ;  Ante, 
{  U4-U7. 

•  See  Calvert  on  Parties,  cL  3,  g  i,  p.  172-176 ;  Edmrda  on  PartieB,  130- 
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payment  of  it  out  of  the  assets.^  But  if  there  is  a  deficiency 
of  assets,  and  it  so  appear  by  the  Bill,  the  Bill  should  either 
make  alt  the  other  legatees  parties  to  the  suit  by  name,  or  it 
should  be  brought  on  behalf  of  all  of  them  ;  so,  that  they  may 
have  their  rights  ascertained,  and  otherwise  have  the  benefit  of 
the  decree.'  So,  where  several  legacies  are  given,  which  are 
to  be  increased,  or  diminished,  according  to  the  state  of  the 
funds,  it  is  proper,  that  a  Bill  filed  by  one  legatee,  should  be 
on  behalf  of  all.* 

§  SCH.  We  have  also  seen,  that  where  the  reudne  is  b^ 
queathed  to  several  legatees,  all  of  them  should  ordinarily  he 
made  parties,  either  by  name,  or  by  a  suit  in  behalf  of  all ; 
and,  that  the  same  rule  applies  to  the  case  of  distributees, 
claiming  in  a  case  of  intestacy ;  for  in  such  cases  there  is  a 
common  interest  in  all  of  them.*  Upon  these  points,  dierefore, 
we  need  not  dwell.  For  the  like  reason,  where  there  are  va- 
rious appointees  of  personal  property  under  the  will  of  a  feme 
tevertt  they  should  all  be  made  parties  to  a  Bill  agunst  her 
personal  representative,  to  enforce  their  claim." 

§  S05.  Where  legacies  are  by  a  will  made  a  charge  on  the 
real  estate  in  the  hands  of  the  heir  or  devisee,  the  heir  or  de- 
visee entitled  to  the  real  estate,  mast  of  course  be  a  party  to 
any  Bill  to  enforce  the  charge ;  and  the  executor  also  must  be 

>  Ante,  j  lOe,  138,  139 ;  Wber  u.  BlAcUay,  1  John.  Ch.  R.  436 ;  Peacock  e. 
Monk,  1  Ves.  127 ;  Mitf.  Eq,  PL  by  Jcremj,  168,  1 71  ;  Wainright  v.  Wstennan, 
1  Ves-jr.  SIS;  LawBon  c.  Baiter,  1  Bro.  Ch.  R.  303;  Attorney-GeDenl  c.  Bj- 
der,  S  Ch.  Ca«.  178;  Court  ■>.  Jeffrey,  1  Sim.  &  Btn.  105. 

■  Ante,  {  100;  Brown  v.  Kicketts,  8  John.  Ch.  B.  55S ;  Fith  d.  Howland, 
iPwgB,  R.20;  %bertB  o.  Wood,  3  Puge,  B.  617,  620;  Mitf  Eq.  PI.  by  Jero- 
my,  168  ;  Savage  v.  Iadb,  S  Hare,  S2. 

3  Brown  v.  fficke(t«,  3  John.  Ch.  K.  6S3,  But  tee  Haycock  v.  Haycock,  9  Ch. 
Cas.124. 

*  Anta,  S  10*,  106;  Port,  %  S07,  207  a ;  Hallett  i-.  mUett,  S  Paige,  E.  13 ; 
Skeritt  P.  Birch,  9  Bro.  Ch.  B.  229. 

■  Conrt «.  Jeffrey,  1  Sim.  &  Stu.  106.  If  the  appmntec*  ander  the  vrill  are 
Ter^  nomerons,  the  Conrt  will  dispense  with  their  being  made  parties,  and  allow 
a  Bill  to  be  filed  by  aome  on  behalf  of  all.  Manning  v.  Theaiger,  1  Sim.  8c 
SbLlOfl. 
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a  party,  if  the  personal  assets  are  not  exonerated  from  the 
charge,  as  the  primary  fund.^  To  such  a  Bill,  all  the  legatees, 
who  are  entitled  to  the  benefit  of  the  charge,  are  also  proper 
and  necessary  parties  in  their  own  names ;  for  they  all  have  a 
oommon  interest  in  the  fond,'  If  there  are  any  exceptions  to 
the  rule,  they  stand  upon  very  peculiar  grounds,  which  must 
be  specially  brought  before  the  Court ;  and  then,  perhaps,  a 
Bill  might  be  maintainable  in  the  name  of  one  or  more  of  the 
l^atees,  on  behalf  of  all.' 

§  206,  For  the  same  reason,  where  by  a  will  the  executors 
are  made  trustees  to  sell  the  real  estate  of  the  testator,  and  out 
of  the  produce,  after  the  discbarge  of  debts,  to  pay  certun 
sums  to  certfdn  legatees,  which  sums  are  also  charged  on  the 
personal  assets,  in  case  of  a  defidency  of  the  real  fund ;  on  a 
Bill  brought  by  one  of  the  legatees,  to  obtain  his  share  of  the 
proceeds  from  the  executors,  all  the  other  legatees  are  necessary 
parties.* 

§  207.  Seventhly,  in  cases  of  Trust.'  The  general  role  la 
cases  of  this  sort  is,  that  in  suits  respecting  the  trust  property, 
brought  either  by,  or  agtunst  the  trustees,  the  cesiuia  que  trust, 
(or  beneficiaries,}  as  wdl  as  the  trustees,  are  necessary  parties. 
And  where  the  suit  is  by  or  against  the  cesiuis  gue  trust,  (or 
beneficiaries,)  the  trustees  also  are  necessary  parties.  The  trustees 
have  the  legal  interest,  and  therefore  they  are  necessary  parties. 
The  catuis  que  trust,  {or  beneficiaries,)  have  the  equitable  and 

I  See  ante,  §  163,  I6i,  and  die  Orders  in  Chanceiy  of  1841,  uted  £  ICO.note. 

3  Uorrc  V.  Sadler,  1  Cos,  B.  8S2 ;  Hallett  v.  HaUett,  2  Paige,  R.  15,  22  ;  Fuh 
V.  Holland,  1  Paige,  R.  23  ;  Ante,  §  ISO,  lfi4 ;  Poat,  §  S15,  21S ;  Harrison  v. 
StewaidwD,  3  Hare,  R.  MO,  0S2. 

3  Ante,  f  105,  and  note,  160,  184;  Fort,  g  207  a,  207  b,  215,  218  ;  Hallett  r. 
nallelt,  2  Puge,  R.  15,  22,  33 ;  Manning  v.  Thcmger,  1  Sim.  &  Stu.  lOS.  See 
Hairiaon  v.  Stewardion,  2  Hare,  R.  530,  533 ;  Ante,  §  150 ;  Post,  316. 

4  Faithful  D.  nant,  3  AniL  R.  751.  Bnt  lee  ante,  g  150  and  note,  and  the 
Orders  in  CliaoceTr  of  IS4I,  Orders  30  and  31,  there  cited ;  Ante,  g  163  and 
note,  164,  205. 

5  See  Calrert  on  Parties,  ch.  8,  S  9,  p.  308-220  ;  Edwards  on  Parties,  168- 
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ultimate  interest  to  be  affected  by  the  decree,  and  therefore  they 
are  necessary  parties.'  Indeed,  m  England,  the  general  rule 
is,  that  if  property  is  given  to  trustees  for  certain  cettuis  gtu 
trust,  (or  beneficiaries,)  a  Court  of  Equity  will  decree  it  to  be 
pud  to  the  latter,  and  not  to  the  trustees ;  so  that  the  baiefi- 
ciaries  are  emphatically  the  direct  parties  in  interest.^  For  a 
similar  reason,  all  persons  ^o  have  specific  charges  on  trust 
property,  derived  under  the  trust,  and  appwtainiag  to  the  due 
execution  of  it,*  are  generally  required  to  be  made  parties  to 
suits  respecting  the  due  execution  of  the  trust,  or  touching  their 
rights  therein,  whenever  the  persona  are  definitely  ascertained, 
and  the  trust  is  of  a  limited  nature.'  [So,  where  the  trusteea 
of  a  dissenting  chapel,  had  power  to  mortgage  the  proper^  hf 
consent  of  a  majority  of  the  men  subscribers  of  the  congrega* 
tion ,  and  mortgaged  it  under  their  powers,  with  a  power  of  sale, 
and  the  mortgagee  conveyed  to  A  B,  it  was  held  in  a  suit  by 

iCooper,  Eq.FI.  34;  Mitf.  Eq.  PL  bfjoremj,  176,179;  Adam8t>.8l.L^er, 
IB.&BeattlSl,  184,185 ;  Court  p.  Jeffrey,  1  Sim.  &Stu.l05;WDodD.  WlIliBnu, 
4  Uadd.  R.  166 ;  Bart  v.  Dennet,  2  Bro.  Ch.  R.  22G ;  OBboarn  v.  FaUom,  1 
Rngg.  AM.  741;  Mftlin  c.  Maliu,2  John.  Ch.  R.  238;  Fish  v.  Uowbnd,  1  Paige, 
R.20;  StillweU  v.  Mol^eelf , I  Green  Ch.  R.  805 ;  Ante,  $150,301,  204-206; 
HoUftDd  II.  Baker,  a  Hare,  R.  68 ;  Roberta  n.  Tunelall,  4  Hare,  R.  261.  Where 
property  is  nettled  ia  trust  in  remainder,  for  Ote  peraons  who  should  be  the  next 
of  kin  of  the  tenant  for  life,  at  her  death  the  presumptive  next  of  kin  are  not 
necessaij  parties  to  a  suit  insdtuted  for  the  execntton  of  the  trust  during  tlie 
lifetime  of  the  tenant  for  life.    Fowler  v.  James,  1  Phillips,  R.  803. 

a  WeaUierby  v.  St.  Giorgpo,  2  Hare,  624,  629  ;  ATite,  §  149,  150 ;  Poet,  §  215- 
217;  Bakerv.Harwood,IIIare,R.327;  Holland  d.  Baker,  3  Hare,  R.  69.  In 
this  last  case,  Mr.  Vice-Chancellor  Wignm  said :  "  Now  prima  facU,  I  take'  it  to 
be  the  duty  of  trastees,  being  parties  to  a. Bill  affecting  the  trust  property,  to 
iD»st,that  the  ceiluu  que  trust  shonld  be  brought  before  the  Court  Trusteea 
are  not  thcmselTes  owners  of  the  property ;  they  are,  in  a  sense,  agents  for  th« 
owners  in  executing  the  trusts ;  but  they  are  not  constitnted  agonta  for  the  pni> 
pose  of  defending  the  owners  against  the  adverse  claims  of  third  parties  in  Qua 
Court,  It  is  the  duty  of  trustees  in  such  a  utoation  to  object,  that  the  owners  of 
the  estate  are  not  before  the  Court;  and  I  think  it  is  the  right  of  trustees  in  that 
case  fo  insist,  that  the  onus  of  resisting  adverse  claims  shall  be  thrown  upon  the 
eealvu  gut  tnul,  and  not  on  themselves."  But  see  Allen  v.  Knight,  5  Hare,  B. 
273. 

•MitEEq.  PI. by  Jeremy,  176;  Ante,§160;  Harrison w.  Stewardeon,  2  Hare, 
B.CSO. 
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Qm  tniBtees  against  A  B,  insistiiig  that  he  was  liable  as  assignee 
of  the  mortgagee,  and  not  as  purchaser,  and  daiming  the  bal- 
ance of  the  value  of  the  property  above  the  mortgage  debt,  that 
bU  the  men  sulmcribers,  members  of  the  congregation,  were 
necessary  parties.^] 

1  Minn  V.  Bunt.  12  Baaviui,  ISO,  a*  esplaioed  ia  7  Eag.  L>w  &  Eq.  B.  100. 
The  Hstter  of  tbe  BoUs  obaeired,  "  The  Bill  u  filed  bj  tnutesa,  to  coofirm  a 
■le,b7  K  mortgagee  to  a  railwajr  compaoy,  of  the  pr^er^  belooging  to  m 
dMpel,  to  treat  him  aa  a  traatee  of  the  pnrchaw^noiiey,  for  their  beaefit; 
and  nptrn  pafing  what  iadpe  to  him  Iot  principal  and  interest,  to  makQ  him  paj 
Orer  tbe  remainder  to  tnuteea  for  the  benefit  of  the  congregation.  Thii  transto- 
tioa  majr  be  looked  at  in  tiro  poiota  of  view ;  it  i«^»mpeteut  for  the  penona, 
whoever  tbejare,  interesteo  in  the  tRuuaction,  either  to  tay,  it  ia  a  tnuuactioii 
of  which  we  will  take  the  benefit,  or  it  iia  traniaction  which  we  choose  to  have 
■et  aasde  altogether,  and  in  which  we  will  have  tlie  benefit  of  redeeming  the 
Bwlgme,  and  having  the  eetate  agtinct  the  railway  company ;  or  they  might 
•ay  it  waa  add  for  a  much  lower  price  than  ita  value.  IneitberpMnt  of  view, 
it  is  impoeaible  to  proceed  without  thoee  penona  being  here. 

"  If  it  were  the  case  of  a  sale,  it  appeara  by  the  deed,  which  ia  set  ont  in  tha 
Bill,  that  the  tmateea  have  no  power  to  sell  witbont  the  oonient  of  the  mq'or 
ntmiber  of  the  men  sabicriben.  Contd  they  institate  or  anpport  a  Bill  to  gain 
ttke  benefit  of  a  aale  of  thia  property  without  their  conaent  in  the  same  manner 
■a  if  they  were  thomaelveg  about  to  sell  ?  1  do  not  think  they  could ;  and  the 
Court  would  require  the  aanctioQ  aud  tbe  conaent  of  that  party  to  the  tranaao- 
tion.  It  ia  admitted  that  that  conaent  haa  never  beeu  ^ven ;  and,  consequently, 
the  Court  would  require  to  have  that  consent  given  at  the  time  when  the  decree 
waa  made,  by  the  peraons  who  are  the  men  enbsciibera. 

"I  da  not  Bay  it  is  not  possible  that  that  delect  might  not  have  been  cured  if  there 
had  been  a  meetiug  previously  to  the  Bill  being  filed,  and  all  the  men  subscribera 
lud  been  <Mlled  for  the  puipoae,  in  (he  manner  preacribed  by  tbe  deed,  and  they 
had  sanctioned  the  institutian  of  the  anib  If  there  had  been  evidence  of  that, 
it  might  have  cuifid  tbe  defect  It  ia  evident  that  the  fluctuating  nature  of  the 
body  creates  a  great  difficult-  J£  the  body  for  tbo  time  being  had  sanctioned 
the  Bale  or  had  aanctioned  the  suit  for  the  purpose  of  g^ning  Hie  benefit  of  the 
tale,  it  ia  poasible  that  thia  objection  (and  that  is  my  present  impreason)  might 
not  be  enable  <£  being  aostained. 

"  But  the  difficulty  ia  sdll  greater  when  it  is  obaerved  that  thia  transaction  may 
be  kx^ed  at  in  two  points  of  view;  and  what  haa  been  observed  is  very  correct, 
that  not  only  have  the  men  subecribere  not  sanctioned  it,  but  that  any  one  of  the 
eettidt  que  tnat,  or  of  the  coDgregatiou,  might  say,  thu  ia  a  transactioD  which, 
not  having  been  propetiy  sanctioned,  you  ought  to  have  filed  a  trill  for  the  pnr- 
poae  of  setting  it  aside  altogether,  and  of  ^ving  the  congregation  the  advantage 
tf  redeeming  the  mortgage  and  obtaining  tbe  benefit  of  Ae  increaaed  value  of 
die  landfrraa  the  pontita  in  wbicb  it  ia  placed.    I  do  not  BBy,nor  would  it  ba 
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§  SO7  a<  There  are,  however,  some  excepdona  to  the  rule, 
as  we  shall  presently  see.     Thus,  for  example,  if  each  party  is 

proper  for  me  od  tliig  qneBtion  to  determine,  nhether  this  ig  a  transaction  irhich 
it  noiild  be  competent  to  them  to  coDseot  to  or  not ;  bnt  this  is  mBnifest,  that 
aaj  one  of  ^la  men  aubacriben,  wbo  have  not  conGnued  the  tramaction,  might 
file  a  Bill  to-morrow  for  the  purpose  of  aetting  asde  the  trannction,  and  njing 
that  it  b  not  tundiug  on  any  persona  who  were  not  actually  parties  to  the  niit  at 
the  time  it  wai  instituted.  I  cannot  doubt  but  that  was  in  inbstance  what  Lord 
Langdale  dedded  when  he  came  to  the  previous  datenuiuation.  This  objection 
might  have  been  met  in  this  way,  that  if  jaa.  had  a  meeting  of  the  men  sab- 
(cribers  beforehand,  you  might,  with  respect  to  the  majority,  [(if  they  had  not 
been  unanimous,)  who  had  sanctioned  the  proceeding,  have  dispensed  with 
theirattendauce,  making  those  who  dissented  parties  to  bind  their  interest  on 
the  record ;  but  as  the  matter  stands,  I  feel  it  would  not  be  possible  for  the  Coort 
to  proceed,  and  do  justice  in  the  present  state  of  the  record. 

"  I  feel  that  by  allowing  this  objection,  it  is  of  a  serious  and  fatal  nature ;  and 
that  was  strongly  pointed  out  to  me.  It  is  sud,  undoubtedly,  that  this  Coort  win 
endeavor  to  mould  all  its  rules  for  the  purpose  of  carrying  into  eiFect  and  effect- 
uating justice  in  the  manner  it  best  can ;  that  is  true ;  and  for  that  purpose 
these  rules,  with  respect  to  representation,  have  always  been  introduced;  bnt 
they  have  been  introduced  where  you  could  represent  persons,  who  have  so  &r 
a  common  interest  with  the  persons  parties  to  the  record,  that  it  was  clear  diey 
had  one  common  interest  for  the  purpose  of  this  suit,  ihongh  there  might  be 
afterwards  some  question  of  distribution  between  the  parties,  but  not  where  any 
of  the  parties  wonld  not  have  been  precluded  from  instituting  a  suit  for  the  par- 
pose  of  setting  aside  the  whole  transaction  sought  to  be  affirmed  by  the  suit 
before  the  Court 

"  It  is  true  that  this  Court  does  all  it  can  for  the  purpose  of  administering  jus- 
tice; but  it  would  be  no  justice  to  Mr.  Stant,  or  any  defendant  on  this  record, 
if  a  decree  were  made  in  this  transaction  affinning  it,  and  compeUing  him  to  pay 
over  the  amount  of  the  purchase-money  after  he  had  been  paid  his  mortgage  in 
full ;  and  if,  after  that  had  been  done,  a  suit  should  be  instituted  'against  him 
and  the  rulway  company  for  the  purpose  of  setting  aside  the  whole  transaction, 
and  making  him  liable  to  the  railway  compauy  in  respect  of  their  being  deprived 
of  the  land  that  had  been  taken ;  in  that  respect  I  concur  in  the  observations 
made  by  the  defendant,  and  I  think  the  observations  of  Lord  Cottenham  in  Cor- 
liile  V.  The  Soulieastem  Eailicag  Company,  are  strictly  applicable,  and  bear 
very  strongly  on  the  present  case  :  they  in  effect  were,  thafyon  could  ouly  bind 
the  rights  of  the  parties,  by  binding  all  those  persons,  either  by  a  previous  meet- 
ing, or  by  previous  acquiescence,  or  by  makii^  thenuelvei  parties  where  their 
rights  were  inconnstent,  and  at  issue  with  those  who  are  bound  on  the  record, 
and  who  could  not  be  in  fact  bound  by  the  proceedings  in  this  suit ;  it  would 
Innd  the  persons  made  parties  here,  but  no  other  parties  whatever. 

"Now,  the  eases  which  are  cited  of  trustees  who  filed  a  Bill  to  bring  back  a 
trost  fund,  without  making  their  culuii  gve  truit  parties,  have  no  apjJicatioD  to 
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entitled  to  an  aliquot  part,  such  as  a  quarter  or  a  half  of  an 
aacertfUQed  and  definite  trust  fund,  in  such  a  case  he  may  sue 
for  his  own  portion  thereof  without  making  the  other  eeatuig  que 
trust  (or  heneficiaries)  parties,  for  there  is  no  community  of 
property,  or  other  matter,  in  virtue  of  which  they  have,  or  can 
have,  any  interest  in  the  suit  or  subject  of  the  suit.^  So, 
wherever  a  great  practical  inconvenience  would  arise  from  a 
strict  application  of  the  general  rule,  there  the  Court  has 
power  to  relax  it,  in  order  to  prevent  that,  which  is  laid  down 
for  the  purposes  of  justice,  from  working  the  contrary ;  as,  for 
example,  where  there  is  a  small  property  to  be  divided  among 
a  large  number  of  ceituis  que  trust,  who  are  foreigners  resi- 
deot  abroad.  The  like  exception  would  seem  to  apply,  where 
the  eestuis  que  trust  (or  beneficiaries)  are  very  numerous,  or 

tfiia  case  wluteTer,  because  Aig  is  a  case  in  vhich  the  interesta  or  the  eetluis  que 
Inut  may  be  at  variance  irith  the  course  which  the  truatees  are  pnnaiiig. 

"  I  am,  therefbro,  of  opinion  that  it  is  totally  impossible  for  me  to  bold  that  the 
nMDBabacribenshoald  not  be  made  parties  to  this  suit  I  consider  that  Lord 
Langdale  has,  in  point  of  &ct,  decided  it  when  he  said  that  he  had  not  '  heard 
anj  answer  to  the  ai^jwuent  that  if  the  defeodant  succeeds  he  will  still  be  left 
apaa  to  another  Bill  at  the  salt  of  ihesubscriben;'  and  will  be  not  be  left  open 
to  anotber  Bill  at  the  suit  (£  the  eubaDribeni  unless  the  men  lulscribers  are  all  . 
bonnd  hy  the  decree  which  the  Conrt  shall  make '/ 

"  It  is  manifest  to  me  that  he  will,  and  that  the  principle  of  his  decisioii  goei 
to  thai  extent,  and  it  was  Tery  difficult  in  argument  not  to  admit,  in  aul^ 
stance,  that  the  matter  was  ctaiclnded  by  Lord  Langdale's  decision,  and  in 
mj  o^nion  it  is.  The  obeerration  that  there  ought  to  be  an  amendment  '  by 
making  some  of  them  parties,'  I  can  only  oouaider  to  be  an  obserratiDn  of  Lord 
T^Migdale  on  a  qaestion  that  was  not  brought  before  him,  uid  which  he  bad  not 
the  opporlnni^  of  conndering  the  effect  of.  It  is  not  pos^ble  for  me  to  allow 
this  soit  to  proceed,  if  it  is  possible  that  tbe  defendant  should  be  sued,  I  will  not 
Miy  for  the  same  matter,  (that  is,  for  the  pnipose  of  affirming  the  transaction,)  bat 
in  respect  of  tbe  same  matter  in  a  different  form,  and  probably  in  a  more  seri- 
ons  form,  which  I  am  satisfied  might  be  done,  if  ^ila  objection  did  not  pre* 
wL 

"  I  most  allow  tbe  objection  for  want  of  parties,  and  give  the  plaintiffs  leave  to 
bring  new  parties  before  the  Court,  either  by  snpplemenlal  Bill,  or  by  amend- 
ment, as  they  may  be  adTised." 

iFoft,SSIS;  Hutcbinaontr.Townsend,  2Eeen,R.  670;  Morley  d.  Rennold- 
ion,2nare,  R>S70;  Smith  n.  Snow,  SMadd.  R.  10;  Hares  v.  Stringer, IE  Bea- 
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the  description  of  them  is  so  general,  tliat  it  is  difficult  or  im- 
practicable to  ascertain,  in  the  first  instance,  who  are  all  the 
persons  included  therein,  or  many  are  unknown  or  are  resident 
abroad.  Under  such  drcumstances,  the  proper  inquiries  may 
be  directed  to  be  made  before  a  Master,  before  the  final 
decree.' 

§  307  ^-  Ti^  last  position  may  be  illustrated  by  the  case 
where  the  class  of  persons  interested  and  entitled  to  share  in 
the  property  are  very  numerous,  as,  for  example,  in  case  of 
residuary  legatees,  who  are  very  numerous;  there  the  rule, 
whether  all  or  part  of  them  shall  be  inserted  in  the  suit,  is  a 
question  of  mere  convenience,  to  be  decided  by  the  Court ;  and, 
in  many  cases,  the  Court  will  permit  a  few  of  the  residuary 
legatees  to  sue  in  behalf  of   all.'     So,  schedoled  creditors. 


ilbid.;  H&wkins  P.  HawkiDS,  iHare.B.  G43,  54G;  Aote,  §94;  Post,  §  308, 
217;  Harvey  v.  Harvay,  i  Beavan,  K.  219,  220,  221.  See  Ante,  §  163,  note; 
Hollaod  V.  Baker,  3  Hare,  K.  68.  la  this  case,  Mr.  Vice-ChanceUor  Wigram 
Baid :  "  I  have  taid  that  it  is  the  duly  of  the  trustees  to  require  that  all  theii 
ceituit  que  irutt  should  be  before  the  ConrL  If  the  Coart  is  to  dispense  iritli 
the  presence  of  any  number  of  them  in  order  to  avoid  the  iaconvenience  of 
bringing  so  la^e  a  body  of  creditors  before  the  Court,  it  seems  of  necesiitj  to 
follon,  Chat  the  trustees  of  the  pn^ity,  upon  irhich  the  Court  is  to  act,  shonld 
be  parties  to  that  record,  that  they  at  least  might  be  able  to  inform  the  Court, 
whether  it  is  sufficiently  finuoed  vrith  reference  to  the  interests  of  the  vrhde  of 
the  eeituu  que irtal,  by  the  selection  of  those,  irho,  in  theexisting  state  of  things, 
are  in  a  position  adequately  to  represent  the  interests  of  the  body.  I  do  not 
doubt,  that  the  Court  does  allow  a  selected  number  to  represent  a  nomerous 
body  of  defendants,  whose  interests  ftre  sought  to  be  adversely  affected  in  a  snit- 
Lord  EldoD  repeatedly  said  it  might  be  done,  if  the  purposes  of  justice  reqtiired 
it ;  and  Lord  Cottenham,  in  Atwoodv.  SuutU,  after  saying,  that  the  ri^t  course 
was  to  bring  all  parties  before  the  Court,  observed,  that  courts  of  justice  are 
bound  to  have  regard  to  the  mode  in  which  the  aflairs  of  mankind  are  conducted ; 
and  when  in  conseqaence  of  the  mode  of  deaUng,  it  would  be  imposnble  to  work 
out  josttce,  if  the  rule  requiring  bU  persons  to  be  present  were  not  departed 
from,  it  must  be  relaxed,  rather  than  be  allowed  to  slAod  as  an  obstruction  to 
justice.  I  shall  not  be  in  the  least  degree  deviating  from  that  rule  in  thk  case, 
by  holding,  that,  so  &r  as  the  supplemental  Bill  is  concerned,  the  trustees 
onght  to  be  parties,  where  a  few  of  the  creditors  are  chosen  to  represent 
the  whole." 

9  Harvey  v.  Harvey,  4  Beavan,  R.  21&,  230,  331.    In  dui  caae,  L<ad  Laag- 
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under  a  creditor's  deed,  who  were  not  parties  thereto,  have 
been  held  not  necessary  parties  to  a  suit  by  a  subsequent  in- 

dale  taid :  "  The  principal  pnot,  which  orow  for  deciaioD,  in  this  caw,  mu, 
whether  a  legacj^  given  hy  the  Trill  of  the  testator,  after  the  death  of  the  tenant 
fi>r  liie,  to  a  claM  of  penons  not  now  ascertained,  but  who  are  to  be  ascertained 
apon  the  death  of  the  tenant  for  life,  iras  Toid  fi>r  remoteneoi.  Two  objeetioni 
fbr  want  of  parliea  were  taken  bj  the  defendant  The  fiist  was,  that  it  woa  not 
competent  for  the  plaintJS*  to  sue  ■  on  behalf  of  herself  and  all  others,'  who 
were  in  the  tike  interest ;  for,  as  some  qaes^ns  might  arise  between  them,  the 
mit  eonld  not  be  snitained,  unless  all  the  persons  who  hod  presnmptive  rights  to 
a  share  of  this  legacy  were  before  the  Conrt.  Qnestions  of  tUs  natnre,  whether 
Certun  persons  so  circiunstanced  are  or  are  not  indispensable  parties  to  a 
suit,  are  verj  much  questions  of  convenience  j  and,  in  this  case,  I  am  of  opinion, 
that  though  some  inconvenience  may  arise,  in  not  haviag  all  the  parties  pre- 
■nmptivelj  entitled  before  the  Court,  jet  that  aoch  inconvenience  would  be  con- 
siderablf  less  than  wonUt  necetsarily  arise  from  requiring  them  to  be  made  par- 
ties in  this  stage  of  the  cause;  and  which  would  probablj  amount  to  a  complete 
obstniction  of  the  suit,  and  would  render  it  impossible  ever  to  bring  it  to  a  hear- 
ing. My  opinion  is,  that  the  first  objection  must  therefore  fail.  The  other  ob- 
jection for  want  of  parties  is  this :  it  being  a  qnestion,  whether  the  legacy  is  void 
for  remoteness,  it  may  happen,  that  the  next  of  kin  have  an  interest  in  the 
legacy.  That  the  next  of  kin  wiU  be  convenient  or  proper  parties,  provided 
tfaey  can  be  hod  here  without  incoDvemence  to  the  other  side,  is  a  matter  of  no 
doubt.  The  plaintiff  heiself  has  considered  that  they  would  be  proper  parties ; 
becanse  she  has  made  one  of  the  next  of  kin,  and  another  person,  who  is  both 
heir  at  law  of  testator,  and  legal  peratmal  representative  of  another  next  of 
kin,  defendants ;  and  the  mdow,  who  would  be  entitled  to  a  share  of  the  le^cy 
m  case  of  intestacy,  is  also  a  defendant.  The  phuntiiF  alleges,  that  there  are 
DOW  snfBcient  persons  here  to  argne  the  question,  or  to  maintun  the  interest  of 
the  next  of  kin.  Tins,  agun,  is  a  state  of  tlungs  in  which  the  Conrt  may  con- 
rider  a  suit  properly  constituted  on  the  gronnd  of  convenience ;  and,  looking 
with  that  view,  at  the  allegations  contained  in  the  Bill  and  the  answer,  it  does 
not  now  appear  known,  that  there  will  be  a  preponderating  inconvenience  by 
brinpng  the  next  of  kin  before  the  Conrt.  I  am,  therefore,  of  ofMnion,  that  the 
canse  cannot  proceed  without  some  farther  inquiry  respecting  the  next  of  kin ; 
and,  upon  this  occasion,  I  most  order  an  inquiiy  who  are  the  next  of  kin,  and 
who  ore  the  legal  personalrepresentativesof  snchof  the  next  of  kin  as  are  dead. 
I  make  no  other  order ;  becanse,  in  the  end,  it  may  turn  out,  when  we  know  who 
are  the  next  of  kin,  that  it  Vould  be  necessary,  or  at  least  proper,  for  the  plain- 
tiff to  proceed,  even  in  the  absence  of  the  oAer  next  <^  kin.  The  question, 
which  I  determine,  in  the  present  stage  of  the  cause,  is  this^  that  there  is  noth- 
ing upon  which  I  can  act,  to  show  that  there  would  be  a  preponderating  incon- 
venience in  bringing  before  the  Court  the  other  next  of  kin,  or  their  represent- 
atives. There  must  be  an  inquiry  before  any  further  steps  can  be  had."  See 
W«thert>7  r.  St.  Giorgio,  1  Hare,  R.  629.    Bat  see  Hairidns  «.  Hawldns,  1 
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ciunbrancer,  to  have  the  moneys  out  of  which  it  was  intended 
to  pay  such  O'editors,  raised,  the  trustees  being  parties.^ 

§  ^8.  Upon  the  general  principles  of  Courts  of  Equity, 
there  would  be  an  impropriety  in  binding  ather  die  legal  daim* 
ants,  or  the  equitable  dfumants,  unless  they  were  fully  repre^ 
aented,  and  permitted  to  assert  their  rights  before  the  Court ; 
and,  if  not  bound,  the  decree  would  not  be  final  on  the  matter 
litigated.  If  the  eestuia  que  trust  (or  beneficiaries)  should  not 
be  made  parties  to  the  suit,  and  their  interests  are  apparent,  a 
Court  of  Equity  will  sometimes,  as  a  matter  of  indulgence, 
and  to  prevent  further  delay  and  expense,  allow  them  (if  th^ 
wish)  to  bring  forward  their  claims  by  petition,  in  order  to 
have  their  interests  ascertained,  and  their  rights  protected.* 
But,  at  all  events,  they  may  bring  a  BiU  agunst  their  trustees 
and  the  original  plaintifi^  to  assert  and  protect  their  rights  io 
the  other  suit.' 

§  209.  Upon  this  ground  it  is,  that  if  a  Bill  be  brought  by 
a  cestui  que  trust  for  a  spedfic  performance  of  a  (x>vecant 
under  seal,  made  unto  a  trustee  for  the  benefit  of  the  pluntiff, 
the  trustee  must  be  made  a  party  to  the  suit.*  So,  if  a  Bill 
should  be  brought  by  a  ces^i  que  trust,  to  foreclose  a  mnt- 
gage  given  to  a  trustee  for  his  benefit,  the  trustee  should  be 
made  a  party.'     So,  if  a  cestui  que  trust  should  bring  a  Bill  to 

Hare,  R.  548 ;  Ante,  S  104,  IDS ;  Batten  d.  Farfitt,  2  Tounge  &  CoU.  New  R. 
S4S. 

I  Powell  v.  Wright,  7  Bearan,  B.  444. 

*  Drew  V.  Uarm&n,  S  Price,  B.  319,  S!i. 

3  Crcagh  t).  Nugent,  Moeelr,  B.  955,  356.  Though  there  are  erer  so  maaj 
contingent  UmitationB  of  a  trast,  it  is  an  est&UiBhed  role,  that  it  ii  sufficient  to 
bring  the  trustee  before  the  Conrt,  together  with  bim  in  whom  the  first  estate  of 
inheritance  is  Tested.  Hopkins  v.  Hopkins,  1  Atk  690;  Cholmondelej  v.  Clin- 
ton, 2  Jac.  ft  Walk.  1S8. 

4  CocAe  V.  Cooke,  I  Tern.  R.  8S ;  Cope  t>.  PU17,  8  Jac.  Si  Walk.  CSS ;  Bad 
tkKinnear,  S  Swanst  B.  41T,  note. 

s  Wood  D.  Williams,  4  Madd.  B.  186.  Where  the  original  trnstees,  having  the 
legal  estate,  and  all  the  eettuii  que  trtut,  hanng  die  beneficial  interest,  are 
befi>re  the  Conrt,  intermediate  trustees  fbr  the  benefit  of  the  latter,  are  stud  not 
to b« necessaij  pwtiw.    He»d  t>.  I<ord Tejnham,  1  Cox,  S.  S7.    Wbatiith* 
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enforce  the  trust,  against  a  third  person,  to  \diom  tjw  trus- 
tee has  aseagned  die  property  in  violation  of  the  trust,  the  tni^ 
tee  should  be  made  a  par^ ;  for  be  is  ulbinately  bound  for  the 
due  fulfilment  of  the  tmst.*  On  the  other  hand,  if  the  trustee 
ahoold  bring  a  Bill  for  a  specific  perforniaiice  of  articles,  [it 
wag  formerly  held,  that]  the  cettuit  que  inut  should  be  made 
parties;*  [but  more  recently  a.  different  practice  prevails, 
where  the.  trustees,  and  not  the  benefidaries,  were  the  parties  to 
the  contract  sought  to  be  enforced ;  ^  and,  by  the  modern  prac- 
tice, a  trustee  may  maintain  b  Bill  to  redeem  a  trust  estate, 
which  has  been  mortgaged  by  himself,  without  making  the 
cestui  que  trust  a  party  to  the  Bill  ;*  so,  he  may  maintain  a  Bill 
to  foredose  a  mortgage  given  to  him,  without  jtuning  the  bene* 
fidaries.^  So,  if  a  Bill  for  the  redemption,  or  a  Bill  for  the 
foreclosure  of  a  mortgage,  should  be  brought  against  a  trustee, 
the  eesfuis  que  trust  are,  in  each  case,  necessary  parties.'  [But 
in  a  suit  by  the  trustees  of  a  composition  deed  to  compel  the 
assignor  to  perfect  the  transfer  of  a  portion  of  the  trust  prop- 
erty, the  cestuis  que  trust  are  not  necessary  parties ;  other- 
wise as  to  a  purchaser  to  whom  the  trustees  contracted  to  sell 
^  property.''] 


gnmnd  of  thii  dutincikm,  rince  the  inlenuediata  tmilces  have,  or  ma,j  have,  ui 
equitable  inteieit,  either  pripury  or  Eecondarj  7  A  peraoa,  with  whom  a  Iriut 
deed  im*  been  dspoiited,  ttnd  who  has  delivered  it  up  to  the  original  pati^,  who 
executed  it,  if  not  charged  with  a  breach  of  tniit,  need  not  be  made  a  party  to 
a  Bill  bj  the  etttuit  qut  truit  for  a  specific  performance  of  the  trurt,  and  a  re- 
delivery to  them  of  the  deed.     Kjne  v.  Moor,  I  Sim.  &  Sta.  61  ;  Ante,  %  207. 

I  Ban  V.  DoDuet,  2  Bro.  Ch.  R.  225 ;  Lund  v.  Blancbard,  4  Uare,  R.  26 ; 
Anl«.  S  207. 

*'SJA  ».  Clwk,  PrecCb.  275;  Douglaa  v.  Hwa&U,  2  Sim.  At  Stu.  1S4; 
Malin  «,  Malin,  S  John.  Ch.  R.  238 ;  Ante,  §  207. 

3  Potto  ti.  The  Thttmea  Dock  Co.  7  Eug.  Law  &  £q.  B.  262. 

«  BofdeD  V.  Partridge,  2  Gray,  190. 

9  Swift  t>.  StebbioB,  4  Stew.  &  Port.  447. 

•  Calverley  v.  Phelp,  6  Madd.  R.  229;  WhiBllw  t>.  Webb,  Bunb.  E.  SS; 
Ante,  S  207. 

^  AlexaDder  V.  Cana,  1  De  G«x  &  Smale,  41&.  See  Maule  p.  Duke  of  Bean* 
fort,  1  Bdk  S4B. 

EQ.  PL.  20 


-obvGoo»^lc 


S80  EQUITY    PLEADINGS.  [cH.  TV. 

§  SIO.  And,  where  are  divers  trustees,  in  a  suit  to  enforce 
the  trust,  or  to  set  it  aside,  all  the  trustees  should  be  made 
parties ;  for  all  of  them  have  a  community  of  interest ;  and 
otherwise  there  might  be  different  suits  brought  by  or  against 
each ;  and,  under  ordinary  circumstances,  the  Bi]]  will  not  be 
maintained,  without  all  of  them  are  so  joined.^  For  a  similar 
reason,  if  there  are  divers  cestuis  que  trust,  all  of  them  should 
he  made  parties  to  a  Bill  touching  the  common  interest.^ 

§  311.  Where  any  of  the  trustees  are  dead,  the  survivor  or 
survivors  of  them  must  he  made  parties  to  a  suit  respecting  the 
subject-matter  of  the  trust.^  And  if  all  the  trustees  are  dead, 
and  the  estate  is  an  estate  of  inheritance,  the  heir,  or  other 
proper  representative  in  the  realty,  of  the  survivor,  should  be 
made  a  party.  But  if  the  trust  be  of  a  term,  or  other  chattel 
interest,  the  personal  representative  of  the  survivor  tHily  need 
be  made  a  party.*  If  the  trustee  has  assigned  his  trust  abso- 
lutely, the  assignee  should  be  made  a  party  in  his  stead ;  and 
the  trustee  need  not  be  made  a  party,  unless  the  assignment  is 
a  breach  of  trust.^     If,  pending  a  suit,  some  of  the  trustees  of 

1  In  Be  CberiMy  Market,  5  Price,  B.  261. 

9  Hamm  v.  SteTens,  1  Vem.  110 ;  1  Eq.  Abridg.  72 ;  Lowe  u.  MoifVi,  1  Bro. 
Ch.  R.  see,  and  Mr.  Belt's  note ;  AnU,  §  U9,  150,  307 ;  Port,  g  SIS,  S16,  217 ; 
HarrtKin  v.  SUwardNn,  2  Hare,  R.  680;  Weatberbv  v.  St  Gioi^  2  Hare,  B. 
634,  636  ;  Hawkint  v.  Hawkin*,  1  Hare,  B.  943,  S46.  But  see  Montgcanerie  v. 
Manjah  of  Bath,  3  Ves.  660.  Id  Goodson  v.  Ellison,  S  Bum.  B.  GS8,  where  a 
Bill  was  brought  by  a  purchaser  of  a  portion  of  the  trust  proper^  from  the 
ceiluii  que  trutt  against  the  trustee  for  a  conveyance  of  the  legal  title.  Lord 
Eldon  at  first  thought,  that  all  the  etttuu  que  tnul  should  be  made  parties  tA  the 
Bill,  and  that  the  trustee  was  not  bound  to  convey  a  portion  of  the  estate ;  but 
was  entitled  to  be  delivered  from  the  whole  trust.  But  aflerwards  a  decree 
was  made  without  there  being  made  parties.  It  is  not  very  eaay  to  parceiTe, 
from  the  report,  bow  Lord  Eldon  escaped  from  bis  original  difficnity ;  for  no 
reason  is  given  for  bis  change  of  opinion. 

3  See  Post,  g  213.  See  Griffith  v.  Vanbeythuaon,  16  Jurist,  431 ;  a  C.  4 
Eng.  Law  &  Eq.  Bep.  36. 

*  Cooper,  Eq.  PI.  34  ;  I  Eq.  Abridg.  73. 

8  Cooper,  Eq.  PI.  S4  ;  Bromley  v.  Holland,  7  Vea.  S,  II  ;  S.  C.  Co<q»r,  R. 
19;  ante,  §  1S3;  Burt  v.  Dennet,  3  Bro.  Ch.  R.  225.  The  different  fortns  of 
suit  by  a  eentui  qat  trail  in  respect  of  claims  against  tlie  trostee*  and  atrangers^ 
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a  charity  should  die  and  others  resign,  and  Dew  trustees  are 
appointed  before  any  decree,  they  ought  to  be  made  parties  to 
the  suit ;  otherwise,  as  they  come  in  tinder  the  founder,  and 
not  under  the  former  trustees,  for  whom  they  are  substituted, 
they  will  not  be  bound  by  the  decree.^ 

§  m.  There  are,  however,  certain  qnalificationB  of  the 
general  rule,  some  of  which  have  been  already  incidentally 
noticed,  either  standing  upon  distiDCt  principles,  consistent  with 
the  rule  itself,  or  admitted  as  just  exceptions  to  it.  In  the 
first  place,  if  there  is  a  certun  and  fixed  trust  fund,  dad  each 
cestui  que  trust  has  a  certain  aliquot  part  in  it,  distinct  from 
the  others,  so  that  there  is  no  common  interest  in  the  object  of 
the  Bill,  the  others  need  not  (as  we  have  seen)  be  made  par- 
lies.'  Thus,  where  the  object  of  a  Bill,  brought  by  an  assignee 
of  one  seventh  part  of  an  ascertained  fund,  standing  in  the 
name  of  trustees,  was  to  compel  the  latter  to  transfer  to  him 
his  seventh  part  in  the  trust  fund,  it  was  held,  that  the  cestuts 

aa  debton,  or  liaUe  to  the  trnit,  are  thai  commented  on  by  the  Vic«-ChAocel)or 
Shadwell  in  Land  v.  Bl&ncWd,  4  Ibra,  R.  !8.  "  It  it  diScult  to  Uj  doirn  any 
general  rnle  u  to  the  &«nie  of  a  miit  hj  a  ee$lui  que  truti  in  retpect  of  claims 
aguDBt  Rtmngera,  aa  debton,  or  liable  to  the  tnut,  by  reawn  oT  die  miMondoct 
of  tbe  tnuteeB,  or  pftrtiea  to  whom  the  elntnger  is  primarily  liable.  There  are, 
apparently,  tbree  forms  of  suit  applicable  to  sneh  cases,  according  to  circnm- 
stances.  First,  the  cethti  ifut  rruit  may  not  be  entitled,  or,  at  least,  not  able 
nsefbll]'  to  do  orare  than  compel  his  Imstees  to  allow  him  to  snc  tbe  third  party 
at  law,  as  in  &e  case  of  a  claim  for  nntiqnidated  damagee,  and  no  coUomon  be- 
tween the  debtor  and  the  trustee.  Secondly,  the  relief  against  the  third  party 
may  be  such  as  a  Court  of  Equity  will  adminiilcr,  and  tbe  eatui  que  trvtt  may 
be  entitled  to  sae  the  Imctees  and  the  third  party  jointly,  bat  be  bound  to  cm>- 
fine  his  suit  to  that  specific  matter  in  respect  of  which  alone  the  third  party  is 
Hahle,  and  not  at  liberty  to  make  it  part  of  a  suit  fbr  Uie  general  adminiMrotion 
of  the  trust,  as  in  Salridge  p.  Hyde.  (Jac.  151,)  and  Pearse  d.  Hewitt,  (T  Km. 
471.)  llirdly,  there  are  cases  in  which  the  third  party,  agtunst  whom  a  limited 
demand  is  made,  may  properly  be  made  a  party  to  a  soit  for  the  general  admin, 
istralian  of  a  trast,  with  which,  except  in  respect  of  that  limited  demand,  he  haa 
no  concern.  Attorney-General  v.  Cradock,  (8  Hyl.  &  Cr.  8S> ;  SalTidge  p. 
Hyde,  (Jac.  IBS,  per  Lord  £ldon.)  " 

t  Attorney-General  •.  Foster,  S  Hai«,  R.  81. 

■  Ante,  $307  a;  Snutli  v.  Snow.S  HaddR.  10;  Harei  k  Stringer,  15  Beav. 
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gue  trust  of  the  remainbg  six  seyenth  parts  were  not  (»xiper 
parties,  and  a  demurrer  hy  them  on  that  account  was  al- 
lowed.^ 

§  SIS.  Id  the  next  place,  if  there  are  several  trustees  who 
are  all  implicated  in  a  commoD  breach  of  trust,  for  which  die 
cestui  que  trust  seeks  relid"  in  Equity,  he  inay  bring  bis  suit 
against  all  of  them,  or  against  one  of  them  separately,  at  his 
election  ;'  for,  in  such  case,  tbe  tort  may,  by  analogy  to  the  law, 


1  Smith  t>.  Snow,  S  Madd.  R.  10;  Aote,  §  207  a  ;  Perrj  v.  KnoU,  6  Bearan, 
B.  293.  S«e  Montgomerie  v.  Marqnis  of  Bath,  3  Vee.  fiSO,  and  Lowe  v.  Mor- 
gan, 1  Bto.  Ch.  R.  868,  and  Mr.  Belt's  note;  Ante,  ^207;  Hntchinaon  v 
Taocred,  2  Keen,  R.  67&.  Bat  it  would  be  otbenriie  in  a  case  irhera  there 
bad  been  a  breach  of  trust,  and  the  vhole  fund  was  not  forthcominj;.  Lenajban 
V.  Smith,  i  Phillips,  301,  where  Lord  Chancellor  Cotteoham  disapproved  of  the 
case  of  Perrr  v.  Knott.  See  alK»  Wyllie  i>.  Ellice,  6  Hare,  610;  Pennj  v. 
Feoor,  16  Juiut,  44S ;  &  C.  4  Eug.  Law  &  £q.  Bep.  50. 

»'  Walker  ».  Symondg,  3  SwansL  E.  75;  Franco  o.  Franco,  3  Ves.  75.  See 
Chancellor  u.  MorecraA,  1 1  Bcavan,  264.  Kx  parte  Angle,  Barn.  Ch.  R.  428 ; 
S.  C.  2  Atk.  163;  Wilkinson  v.  Parry,  4  BvsseU,  R.  S78,  and  Mr.  Runell's 
note ;  May  i>.  Se%,  1  Yonoge  &  ColL  New  B.  219 ;  Bridget  v.  Hames,  1  Coll- 
ier, 72.  But  in  Munch  f.  Cockerell,  B  Sim.  R.  219,  (he  Vice-Chancellor  held 
tbe  contrary  doctrine,  and  that  all  should  be  joined.  See  Ante,  §  76  6 ;  Post, 
g  214  and  note.  Whether  this  case  is  maintainable  in  oppontioa  to  the  other 
authorities,  ma;  admit  of  question.  Why  should  not  a  etitui  qrte  trutl  be  at 
liberty  to  waive  hit  rights  as  to  some  trustees,  and  pursue  them  against  others, 
where  all  are  liable  ui  tolido  1  Sea  Post,  g  214  a.  It  is  bat  justice  to  the 
learned  Vice-Chancellor,  to  give  bis  reasoning  at  large  in  the  case  of  Munch  u. 
Cockerell,  and  to  show  the  manner  in  which  he  disposes  of  the  language  used 
in  the  lormer  authorities.  "  1  have  read,"  says  he,  "  thnn^  the  report  of 
Walker  v.  Symonds.  Now  that  ease  itself  affords  one  instance  of  what  was 
thought  at  least  to  be  the  rule  in  the  profession ;  because  the  representatives  of 
Donnithome  and  Griffith,  the  two  deceased  trustees  were  made  parties,  along 
with  the  Bnrviving  trustees ;  and  I  observe,  that  Lord  Eldoo  nowhere  lays  down 
the  general  proposition  that,  if  there  be  three  trustees,  who  have  committed 
de&ult,  the  suit  may,  at  the  option  of  the  plaintilT,  be  brought  against  one  only. 
He  says  no  such  thing ;  bat  what  ha  does  say,  is,  Utat  when  three  trustees  are 
involved  in  one  common  bicaoh  of  trust,  the  eealui  qae  tnul,  suffering  from  that 
breach,  and  proving  that  the  transaction  was  Qeither  aothcmsod  nor  adopted 
by  him,  may  proceed  against  any  or  all  of  the  trustees.  8  SwansL  75.  But  bis 
lordship  does  not  tell  us  whether,  when  he  uses  (Am  words  ■  may  proceed,'  he 
means,  thM  they  should  apply  to  proceedings  by  suit,  or  to  proceedings  on  a 
decree,  which  has  been  obtained  in  a  suit.    There  is  a  differeiMw  between 
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be  treated  as  several,  as  well  as  joint.     Again ;  if  a  Bill  is 
brought  by  one  trustee  against  the  other  to  compel  the  latter 


bringing  the  suit,  origioallf,  against  all  that  were  defiiultors,  aod  then,  when  a 
decree  has  been  obtained,  proceeding  on  the  decree  gainst  one  at  them  only, 
and  proceeding  originallf,  in  fiamiog  the  anit  agkinat  one  defaulter  ODlr-  The 
language  of  Lord  Eldon  ia  bo  general  on  the  point,  that  I  do  not  lake  it  to  be  a 
general  aathority  for  tbe  proposition,  that,  where  wvenl  trustees  have  made 
defsalt,  the  enit  may,  at  tbe  option  of  the  plaintiff',  (unless  there  be  special 
circumstances  in  the  case,)  be  brought,  origiooUj',  agunit  one  onlj.  It  may 
constantly  happen,  that  there  has  been  debult  in  smne  trustees,  affecting  pcpr- 
tions  1^  the  trnst  fnod ;  but,  if  there  be  other  trustees,  that  represent  the  fund, 
it  is  quite  clear,  that  that,  which  is  tbe  fruit  of  the  suit,  must  be  restored  as  part 
of  the  fund,  and  must  be  handed  orer  to  the  otiker  trostee*.  Besides,  it  seems 
to  me,  that  this  proposition,  which  is  stated  to  hare  fallen  from  liord  Eldon,  wa« 
laid  down,  not  with  reference  to  any  thing  wbioh  took  place  in  the  coarse  c£ 
discussion  prior  to  the  pronoancing  of  tbe  judgment,  but  when  a  discussion 
arose  as  to  tbe  fiirm  of  the  decree,  after  the  substance  of  Uie  judgment  bad  been 
pronounced.  And  it  seems  to  have  been  a  very  specif  case ;  because  Donni- 
tfaeme,  who  was  the  principal  defaulting  trustee,  died  first ;  and  it  appears  that 
baac  Harris,  who  was  hia  representative,  had,  by  a  sort  of  composition  deed, 
amalgamated  his  own  assets  together  with  those  f^  his  father,  so  as  to  form  a 
general  fund  for  the  relief  of'iiis  father's  creditors  ;  and  Lord  Eldon  duMight 
that  it  would  be  exceedingly  difficult  for  the  plaintiff',  Mrs.  Walker,  to  proceed 
against  the  assets  of  Nicholas  Donnithome,  without  abandoning  her  claim 
a^nst  the  other  two  ;  and  she  (»nld  not  very  well  go  on  against  the  other  two 
without  abandoning  her  claim  against  tbe  assets  irf  Nicholas  Donnithome.  And, 
with  reference  to  a  state  of  circumstances  so  very  singular  aa  those  in  that  case, 
his  lordship  did  assert  the  general  proposition,  which  it  attributed  to  him  in  tbe 
report ;  and  he  did,  in  point  of  fact,  do  this ;  he  dismissed  the  Bill  as  against  Isaac 
Harris,  without  costs,  and  allowed  the  plaintiff*  to  go  on  against  the  other  two 
trustees,  t^ng  care  that  it  should  be  inserted  in  the  decree,  that  all  demands 
which  Mn.  Walker  might  have  under  the  trust  deed,  or  against  the  assets  of 
Donnitbome,  as  assets,  the  snrviving  trustees  would  be  entitled  to  enforce  for 
(heir  own  benefiL  See  3  SwansL  89.  That  was  entirely  upon  the  special  cii^ 
cumstances  of  the  case.  The  case  of  Wilkinson  v.  Farry,  4  Buss.  272,  furnishes 
another  instance  of  what  was  tbe  opinion  of  tite  party,  who  prepared  the  Bill 
in  that  ease )  for  not  only  was  Nicholson,  who  was  the  defaulting  trustee,  made 
a  party,  but  Sherwin  also  was  made  a  party.  In  that  case,  the  Master  of  the 
Bolls  did  not  say,  that  it  was  competent  to  the  [Jaintiff's,  at  tb^  own  option,  to 
proceed  against  Nicholson  only  ;  but  that,  if  Sherwin  had  been  made  a  party, 
no  relief  could  have  been  had  against  him.  The  Bill  was  filed  against  Nichol- 
son and  Parry ;  and  the  objection  was,  that  Sherwin  was  not  a  party ;  but  the 
Master  of  the  ItoUa  s^d,  that,  if  Sherwin  had  been  made  a  party,  the  Bill  must 
haTe  been  dismtsaed  as  agunst  Uid.    The  circnnutsoces  ^  that  case  were  as 
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to  rq>lace  the  trust  stock,  or  to  give  securi^  for  it  dccordiog 
to  his  own  engagement  solely  with  tlie  other  trustee;  in  au€h 


follows :  Nicbolwn  and'  Pur;  were  orifpnaHf  trustees,  and  IfEcbdaoii  bocame 
deflirouB  of  retiring  from  the  tnut,  and  Sberwin  was  appointed  a  trustee  in 
hia  place,  and  ezecnted  the  deed ;  bat,  before  he  acted,  he  intimated  a  wish  to 
be  diKltaiged  from  the  trusteeship ;  and  then  the  deed  was  actoallr  prepared, 
appointing  Pany  to  be  a  sole  tmatee ;  bat  that  deed  was  not  executed  bf 
Sherwin.  But  what  was  the  special  circnmstance  in  tliat  caw  ?  Sherwin  was 
a  trustee,  and  he  never  had  acted  ;  and  the  Master  of  the  BoUt,  by  Baring  that 
the  Bill  mnst  be  dismissed  as  against  him,  took  that  Tiew  of  the  case.  That  ease 
is  DO  authority  whatever  for  stating,  that,  where  complaint  mi^t  lawAilly  be 
made  against  one  of  the  trustees,  it  is  not  necessary  te  make  the  others,  gainst 
whom  no  complaint  has  been  made,  parties  to  the  BilL  It  shows  only,  that 
where  a  person  had  the  character  of  trustee,  but,  de  faclo,  was  not  a  trustee,  it 
was  not  necessary  to  make  him  a  party ;  and,  inasmach  as  the  Bill  was  filed  not 
Bg^nst  Nicholson  only,  but  agunst  Nicholson  and  Pany,  it  is  one  ezampla, 
amongst  many  others,  of  the  neceemty  of  making  all  the  tmateea  partiee.  In 
the  report  of  the  case  of  Walker  t>.  Symonds,  instances  are  given,  in  the  iwtee, 
to  prove  a  proposition  which  I  should  have  thought  hardly  required  proof, 
namely,  that  certwn  acts,  mentioned  in  the  notes,  may  be  considered  as  defaaha, 
for  which  the  trustee  may  be  liaUe.  But  in  the  very  first  of  those  cases,  the 
case  of  Bradwell  v.  Catebpote,  Uayhew  had  disappeared,  bnt  had  never  an- 
swered, nor  could  be  be  found  to  be  served  with  the  process  of  the  commisMon 
of  rebellion;  and,  as  he  hod  not  been  served  with  a  subpceua  to  bear  judgment, 
there  could  be  no  decree  against  him ;  but  the  processi>f  contempt  baving  been 
carried  on  against  him  to  the  utmost  extent,  the  other  defendants  could  not 
object  for  want  of  parlies.  That  admits,  that,  but  for  that  circumstance,  the 
objection  might  have  been  made.  I  see  that  Mr.  Buseell,  in  hia  report  of 
'Wilkinson  v.  Parry,  states  .what  the  general  rule  is.  He  says:  *  Yet  cases  of 
breaches  of  trust  seem  to  have  been  an  exception ;  and  it  has  been  held,  that  a 
cegtui  gae  tnttt  may  proceed  against  the  surviving  trustees  alone,  without  bring- 
ing before  the  Conrt  the  representatires  of  the  deceased  trustee,  who  were 
involved  in  the  same  acta  of  misconduct'  Mr.  Russell  refors  to  the  caee 
of  Ex  parte  Angle,  Barnard,  433,  S.  C.  2  Atk.  163,  and  also  to  the  decision 
of  Lord  Eklon  in  Walker  v.  Symonds,  on  which  I  have  commented.  But  it 
does  not  appear  to  me,  that  Ex  parte  Angle  justifies  the  general  proposition, 
that  it  is  competent  to  the  plajntiff,  at  his  option,  to  select  only  some  of  the 
trustees.  It  justifies  the  pontion  thid  Mr.  Rnssell  lays  down,  namely,  diat  it 
has  been  m  held;  because  it  was  so  held  in  Ex  parte  Angle :  bat  we  most  look 
at  the  circumstances  of  that  case.  Hie  proceeding  in  Ex  parte  Anj^  was 
founded  on  the  statute  4  Anne,  ch.  14,  which  regulated  the  way  in  which  pro- 
ceedings riiould  be  had,  where  upon  the  petition  of  persons  who  had  suffered 
by  fire  and  other  calamities,  nodcrtakers  were  authorised  to  collect  money  for 
the  benefit  of  the  sofferen ;  and,  in  that  case,  it  appeared,  dtat  there  were. 
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a  case  die  eettuit  que  tnut  need  not  be  made  parties ;  for  they 
eoold  not  found  any  ri^ht  on  tfaeir  own  part  npon  any  such 
cngBgement,  as  they  conld  have  do  privity  with  it.^ 


originallj,  seventeen  managers,  and  seren  wen  dead ;  and  it  waa  submitted,  ofk 
tba  part  of  the  larviTon,  that  the  reprawntnliveB  of  the  managen  who  were 
dead,  ought  to  be  bronght  before  the  Court  But  Lord  Hardwiuke  uid,  it  was 
not  necessarj  to  bring  those  represeatatives  before  the  Court,  and  that  an  order 
for  acconnting  ought  to  be  made  against  the  surriTora.  If  you  look  at  the  4th 
sedjoa  of  the  act,  you  will  tee  that  it  diiects  that  the  andertakem  sball,  within 
two  months,  account  before  one  of  the  Master*  of  the  Court  of  Chancery ;  and 
that  the  Master  shall  have  power,  by  the  CMumoD  methods  of  the  Court,  to 
examine  into  all  frauds  committed  by  the  nodeTtaken  and  their  agents,  m  any 
other  person  concerned  for  acting  onder  them,  and  report  the  same  to  the 
Court ;  which  report,  being  confirmed  by  the  Court,  it  shall  be  in  the  power  of 
the  Lord  Chancellor  to  impooe  such  fine  and  costs,  on  every  such  offender,  as 
the  nature  of  the  case  shall  require.  That,  of  conrae,  implies  that  it  was  in  the 
diacretion  of  the  Judge  to  impoBe  such  fine  and  such  costs  on  each  or  any  of  the 
partita,  as  the  Court  thought  proper;  and,  of  neceaaity,  it  gives  the  Court  the 
juzia£ction  to  proceed  against  some  and  omit  others;  because  it  is  usetew  to 
tay,  that  the  proeeedii^  shall  be  against  all,  when  it  is  in  the  power  of  the 
Court  to  impose  fines  and  carts  upon  such  only  oa  the  Court  shall  think  right. 
It  ai^wan  to  me,  therefore,  that  this  sectioa  of  the  act  did  entirely  justify  Lord 
Uardwieke  in  saying,  that  it  was  not  necessary  to  bring  the  representatives  of 
the  deceased  parties  before  the  CourL  Besdes,  it  seems,  that,  under  the  act, 
the  Court  might  proceed  in  a  smmnary  way,  and  might  dispense  with  the  appear- 
ance of  some  of  the  ofieuden.  The  act,  indeed,  imposed  certain  forfeitures) 
and  a  forfeiture  might  have  been  recovered  from  the  representatives  of  those 
wbo  were  dead.  But  it  might  have  been  thought  inconvenient,  by  that  learned 
brd,  that  any  action  should  be  directed  against  the  representatives  of  those  who 
were  dead ;  and,  therefore,  he  determined  to  impose  the  fines  and  costs  on  those 
only  who  were  alive,  and  lo  enforce  payment  of  them  by  the  process  of  the 
Court.  It  teems  to  me,  therefore,  that  the  poation  lud  down  by  Lord  Eldon,  in 
Walker  o.  SyuMuids,  does  not  support  the  general  praponlion  contended  for ; 
and  the  whole  practice  of  the  profession  is,  I  believe,  against  it ;  and,  therefore, 
my  opinion  is,  that,  in  this  particular  case,  the  representatives  of  Evelyn  oud 
Logan,  ought  to  be  made  parties."  See  Ante,  g  1S7, 129,  ISS,  ill ;  Poat,gai4, 
238.  In  Cunningham  v.  Pell,  6  Fuge,  B.  607,  it  was  held,  that  the  direcbMH  of 
a  corporation  were  liable  to  the  stockholders  in  Equity  for  a  ^udulent  breach 
of  trust ;  and  (hat  a  suit  might  be  brought  against  some  of  the  directors  for 
soch  breach  of  trust,  without  making  all  the  director*  parlies. 

1  Franco  v.  Franco,  8  Tee.  75 ;  Ante,  §  18S ;  Calvert  on  Parties,  ch.  1,  §  1, 
I,  9;  Poet,  §  3S1,  8Se;  Horeley  v.  Fawcett,  11  Beavaa,  566 ;  May  v.  Selby, 
1  Younge  *  ColL  New  R.  !S5.    But  see  Chanc^or  e.  Msrecraft,  II  Beavan, 
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§  S14!.  In  the  next  place,  the  frame  of  the  partioilar  BiU 
may  also  furotsh  a  ground  to  dispense  wiA  persona,  who 
should  otherwise  be  made  parties.^  Thus,  for  example,  if  a 
Bill  is  framed  for  a  general  account  of  a  trust  fund  in  the 
hands  of  trustees,  all  of  them  should  be  made  parties.  But 
if  the  Bill  is  so  framed  as  only  to  seek  an  account  of  so  much 
of  the  trust  fiind,  as  has  come  to  the  hands  of  a  particular 
trustee,  be  alone  is  a  necessary  party ,'  at  least  unless  the  BUI 
should  charge  a  breach  of  trQst  in  all  the  trustees.'  So,  if  a 
legatee  has  received  but  part  of  his  legacy,  by  a  misrepresen- 
tadoD  of  the  residuary  legatee,  and  the  executor  has  paid  over 
all  the  remaining  assets  to  the  residuary  legatee,  a  Bill  may  be 


1  Ante,  §  127,  129,  189  ;  Po«t,  g  !14,  288. 

9  SelTBrd  n.  Harm's  Esecntors,  1  Eq.  Abridg.  74  ;  Ante,  9  188.  See  Mnscb 
«.  Cockerell,  8  Sim.  R.  21 9.  It  lias  been  BU^ested,  hj  a  learned  writer  in  tbe 
London  Law  Maguioe  for  May,  1839,  p.  848,  that  it  n»j  be  donbifal  whether 
Selyard  t>.  Harris'i  Executors  can  be  safelj  relied  on  ■«  an  anthoritj,  lince 
Mancfa  i>.  Cockerell.  I  do  not  feel  the  Ml  force  of  the  donbt.  The  cues  are 
diatinguishable.  In  the  former  case,  a  discovery  was  songht  ag»net  the  only 
trustee,  who  had  transacted  the  bnsineis  of  the  trust ;  and  the  Lord  Chancellor 
held,  that  as  an  account  was  sought  only  of  what  came  to  his  bands,  the  repre- 
sentatives of  the  other  tnutees  who  were  dead,  need  not  be  made  parties. 
There  seems  to  have  been  no  allegation  i^  any  joint  breach  of  tmst.  In  tbe 
latter  case,  a  breach  of  trnst  by  all  the  tnutees  was  relied  on.  But  it  seems  to 
me,  that  the  decision  of  Hunch  v.  Cockerell  cannot  easily  be  reconciled  with 
the  doctrine  of  Lord  Hardwicke  in  Ex  parte  Angle,  Barn.  Ch.  R.  4!S,  S.  C. 
2  Atk.  16S,  and  of  Lord  Eldon  in  Walker  c.  Symonds,  3  Swanst.  R.  76,  not- 
withstanding the  ingenious  reasoning  of  the  Vice-chancellor.  Ante,  g  213, 
note.  The  same  learned  writer  in  the  Law  Magazine  intimotee  that  the  case 
of  Selyard  u.  Harris's  Executors  was  not  a  dispensation  with  necessary  parties  i 
for  the  other  trustees  were  not  necessary  parties,  as  the  otgect  trf'  the  BiU  did 
not  require  any  relief  from  them.  This  may  be  true,  but  it  is  a  refinement 
upon  the  use  of  terms,  which  it  does  not  seem  important  to  discuss ;  and  I  am 
content  to  leave  the  text  as  it  stands.  See  Ante,  212 ;  May  v.  Selby,  1  Younge 
&  Coll.  New  R,  235. 

3  Munch  u.  Cockerell,  8  Sim.  R.  219.  This  qualification  of  the  text  is  inserted 
upon  the  sole  authority  of  Munch  v.  Cockerell.  Whether  it  can  be  supported 
may  admit  of  some  qnealioD ;  and  it  is  not  easily  reconcilable  iritfa  the  langoage 
of  eome  other  casee.  See  Ante,  §  213,  note,  and  May  v.  Selby,  1  Yoonge  & 
Cdl.  New  R.  235. 
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brought  by  the  defrauded  legatee  for  what  remains  due  to  him 
against  the  residuary  legatee  and  the  repreaentatire  of  the 
executor,  without  making  the  represeatative  of  the  testator  a 
party.* 

§  SH  a.  So,  if  a  Bill  should  contain  allegations,  which 
show  that  po'sons,  who  otherwise  would  ordinarily  be  proper 
parties,  have  no  interest  in  the  controversy,  and  have  no  title 
to,  and  make  no  claim  to  any  interest,  such  allegations  in  the 
frame  o^  the  Bill,  if  well  founded,  will  dispense  with  the  ne- 
cessity of  their  being  made  parties.  Thus,  for  example,  in 
cases  where  an  executor  would  otherwise  be  a  proper  party,  it 
b  common  enough  to  allege  in  the  Bill,  in  order  to  prevent  the 
necessity  of  making  him  a  party,  that  he  has  accounted  for  all 
his  receipts.'  So,  where  a  Bill  was  brought  by  the  legatee  o( 
a  legatee  against  the  trustees  of  stock,  grounded  upon  a  be- 
quest of  the  reversionary  interest  in  that  stock  to  the  original 
legatee  after  the  death  of  the  testator's  wife,  who  had  since 
^ed,  and  it  was  averred  in  the  Bill  that  the  executors  of  the 
successive  testators  have  all  assented  to  the  legacy ;  it  was  held 
unnecessary  to  make  wiy  of  the  executors  parties  to  the  Bill ; 
for  no  decree  could  be  had  against  them ;  and  the  legacy  must 
be  deemed  to  have  absolutely  vested  in  the  original  legatees, 
and  BO  in  the  other  legatees  successively.* 

S  SI  5.  In  the  next  place,  (as  we  have  already  seen,)  persons 
who  have  demands  upon  trust  property  prior  to  the  creation  of 
the  trust,  may  enforce  those  demands  agtunst  the  trustees, 
without  making  the  persons  interested  in  the  trust,  parties  to 
the  suit,  if  the  absolute  disposition  of  the  property  is  vested  in 
the  trustees.*  But  if  the  trustees  have  no  such  absolute  power 
of  disposition,  (as  if  they  are  trustees  merely  to  convey  to  uses,) 


1  BemAey  v.  KenjoD,  8  Beann,  R.  &U. 

*  Per  Lord  CoUenham,  in  Hftre  v.  Hilachj,  1  Mylne  &  Cnig,  G  7  T. 
s  Smith  B.  BmAabnak,  7  Kmoni,  B.  18. 

*  Ante,  1 149. 
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then,  and  in  that  case,  the  persona  entitled  to  the  benefit  of  the 
trast  must  also  be  made  parties.! 

§  S16.  In  the  next  place,  (as  we  have  already  seen,)'  where 
there  is  a  general  trust  for  creditors,  or  others,  whose  demands 
are  not  distinctly  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  oi  ascertaining  wbo  may  an- 
swer a  general  description,  might  greatly  embarrass  the  due 
execution  of  the  trust.  Courts  of  Equity  will  dispense  with  dl 
the  creditors,  and  others  interested  in  the  trust,  being  made 
direct  parties.^  And  it  will  be  suffident,  if  the  Bill  is  brought 
to  enforce  the  due  execution  of  iba  trust,  that  it  should  be 
stated  to  be  brought  on  behalf  of  all  interested.*  And  if  the 
BUI  is  brought  adversely  to  the  trust  by  a  third  person,  it  will 
be  sufficient  to  make  the  trustees  parties.'^ 

§  S17.  It  is  upon  this  same  ground  of  the  numeronsness  of 
parties,  as  well  as  upon  the  ground  of  a  virtual  representation, 
and  of  the  general  nature  of  the  trust,  that  it  has  been  lud 
down  as  a  general  rule,  that  trustees  of  real  estate  for  the 
payment  of  debts  or  legades,  may  ordinarily  sustain  a  suit, 
either  as  plaintifis  or  as  defendants,  without  bringing  before  the 
Court  ^e  creditors,  or  legatees,  for  whom  they  are  trustees, 
which  in  many  cases  would  be  almost  impossible.*  But  this 
rule  as  we  have  seen,  seems  to  admit,  if  it  does  not  absolutely 
require,  some  qualification.^     Hence,  too,  although  the  general 

1  Mitf.  Eq.  PI.  by  Jeremy,  1 75,  1 76  [  Ante,  §  UK. 

a  Ante,  §  149,  157. 

3  Ante,  g  103,  U9,  160,  167. 
-     *  DonglM  V.  Honrfsll,  2  Sim.  ti  Sta.  181 ;  Mitt  Eq.  PI.  by  Jeramy,  1 74,  1 76 ; 
Ante,  §  102,  103;  Russell  v.  Luher,  4  Barbour,  S87. 

s  Anon.  1  Vera.  261.  But  qaiere,  if  the  tniat  be  for  creditor*,  who  shall  ei- 
ecnte  the  assignment  within  a  limited  time,  and  those  who  do  so  esecnte  it  are 
not  very  numerous,  whether  all  of  such  creditors  should  not  be  made  parties  by 
aame.  lUrriBon  v.  Stew&rdaon,  9  Hare,  R.  6S0,  68S  ;  Ante,  S  102,  103,  149, 
160,306;  Post,  $217. 

B  Ante,  S  102,  150 ;  Uitf.  Eq.  PL  by  Jeremy,  1 74.  BiA  see  Harriaon  e.  Stew- 
ardson,  3  Hare,  R.  930,  532,  cited  ante,  f  140,  UI,  190. 

7  Ante,  S  94,  140,  141,  160,  S07,  208 ;  Weatberby  p.  St.  Gio^o,  S  Hare,  R. 
684,  629 ;  Harrison  v.  Stewardaon,  2  Han,  R.  fiSO,  632 ;  Hawkins  v.  Elawkina, 
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rule  is,  that  in  the  case  of  an  appointment  of  a  personal  fuod 
hj  the  will  of  a  feme  covert,  all  the  appointees  should  be  made 
direct  parties  to  the  Bill  for  a  distribution  of  the  fund  by  the 
executor,  who  is  a  constracdve  trustee;  yet  the  rule  yields, 
where  the  appointees  are  very  numerous  ;  and,  in  such  a  case, 
on  account  of  the  inconvenience,  a  Bill  may  he  maintained  by 
some  on  behalf  of  all.' 

§  S18,  Kighthly,  and  lastly,  on  matters  of  Account.'  In 
many  of  the  cases  referred  to  under  the  preceding  bead,  per- 
sons were  required  to  be  parties  simply  upon  the  ground,  that 
they  were  proper  parties  to  an  account  to  be  taken  in  the 
cause.  In  many  of  them,  the  doctrine,  however,  turned  upon 
various  and  more  complicated  consideradons.  It  seems,  there- 
fore, fit  to  say  a  very  few  words  in  this  place  as  to  parties  in 

1  Uare,  E.  543,  S46.  Id  this  last  case,  Mr.  Vico-ClukncelloT  Wigrus  aaid: 
"  The  geaenl  rale  of  thii  Court  it,  that  all  persona  intereated  in  the  subject  of 
a  luit  molt  be  parties,  except  where  their  numbers  are  ao  great  as  to  render  the 
appUcation  of  the  rule  highly  inconvenient  or  impracticable.  And  therefore, 
where  the  interesla  of  a  elaas,  as  of  the  children  or  next  of  kin  of  a  particular 
person,  are  concerned,  the  whole  of  those,  who  constitute  the  class,  muet  be 
parties,  and  the  Court  matt  be  satisfied,  bj  evidence  of  some  kind,  that  they  are 
so.  It  is  admitted,  that,  in  the  case  of  the  distribotion  of  a  fund,  all  the  parlies 
entitled  to  it  must  be  present ;  and  that,  at  least  aa  a  general  rule,  the  mode  of 
proTing  tliat  thej  are  present,  is  by  inquiry,  before  the  Master.  Whether  the 
same  mode  of  proof  is  inTariably  required  when  the  qnestion  is  between  the 
claK,  and  one  claiming  adveiaalj  to  the  class,  I  am  not  called  upon  now  to  de- 
cide. It  is  sufficient,  for  the  present  case,  to  say,  that  some  proof  of  the  fact, 
that  the  parties  interested  are  before  the  Court,  is  necessary.  In  respect  of  the 
practical  necessity  of  the  rule,  I  cannot  see  that  there  is  any  difference  between 
a  case  calling  for  a  declaration  of  right  to  a  fund, — which  is  not  made,  unless  it 
is  to  have  tome  effect, — or  the  distribution  of  a  fund,  which  is  sought  to  be  made 
adveiaely  to  a  class, — and  the  case  of  members  of  that  class  seeking  distribotion 
amongst  IhemaelTct.  A  reason  that  the  Court  requires  more  than  the  mere 
statement  of  the  parties  themselves,  that  all  the  memtiers  of  the  class  are  before 
the  Coort,  is,  that,  if  that  statement  were  deemed  sufficient,  a  fraudulent  agree- 
ment might  be  made  between  soine  parties  (o  the  excluNon  or  injury  of  othen." 
See  also  Baker  e.  Ilarwood,  1  Hare,  B.  997. 

1  Manning  o.  Thesiger,  1  Km.  &  Stn.  106 ;  Court  n.  Jeffeiy,  1  Sim  &  Stu. 
lOft;  Ante,  S  304  and  note. 

■  See  Calvert  on  Parties,  ch.  3,  §  1,  p.  IIS-ISB;  Edwards  on  Parties,  178, 
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niattere  of  account  in  generaL  An  account  may  be  sought  by 
Beveral  persons  against  one,  or  by  one  against  several.  In 
each  of  these  cases,  all  the  persons  on  each  side,  baring  an 
interest  in  the  account,  are  necessary  parties,  and  should 
accordingly  be  made  such,  either  as  plainti&,  or  as  defendants. 
Thus,  for  example,  (as  we  have  seen,)  if  an  accoont  is  sou^t 
by  or  against  partners,  all  the  partners  are  proper  and  neces- 
sary parties  to  the  suit.^  So,  if  two  executors  are  bound  to 
render  an  account,  tbey  should  both  be  made  parties.'  But 
where,  upon  a  Bill  for  a  general  account  between  A  and  B,  a 
question  arose  as  to  certain  items,  whether  they  ought  to  be 
charged  against  A  or  against  C,  with  whom  A  and  C  had 
mutual  dealings,  it  was  held  that  C  was  not  a  necessary  party.' 
§  S19.  Upon  similar  grounds,  wherever  different  persons 
are  interested  in  an  account,  although  not  in  the  same  right, 
they  should  all  be  joined ;  as,  for  instance,  heirs  and  personal 
representatives,  residuary  legatees  and  distributees,  mortgagors 
and  mortgagees,  and  their  assignees ;  *  persons  receiving  and 
holding  assets  in  succession  in  virtue  of  their  representative 
character;'  and  persons  having  distinct  interests  in  the  same 
security,  either  jointly,  or  in  succession."  But  it  seems  that  a 
ees^  que  irustt  or  other  principal,  would  not  be  jastified  in 
filing  a  joint  Bill  for  an  account  against  the  trustee,  and  an 
individual  or  sub-agent  employed  by  him  in  the  execution  of  the 
trust,  who  had  received  money  belonging  to  the  cestui  que  truit, 
and  dealt  with  it  according  to  the  direction  of  the  trustee.' 

1  Moffat  v.  Fanjuhareon,  3  Bro.  Ch.  B.  33S ;  Erans  r.  Stokes,  1  Eeeo,  B.  24 ; 
Stafford  D.  City  of  London,  3  £q.  Abridg.  166;  Aiite,g  IfiT. 

a  Cowslad  r.  Celf,  Free  Ch.  83 ;  Scurry  v.  Moree,  9  Mod.  R.  8S. 

3  Dartliei  d.  Clemens,  6  Beavan,  R.  166. 

*  Ante,  §172,  178,181,  188,  186,  196,201. 

SAnte,  g  159-lTfl  ;  Hindmarah  v.  Soathgate,  B  Robs.  B.  82S;  Holland  ■>. 
Prior,  1  Mylne  &  K  237 ;  Andenon  v.  Gaunter,  3  Mylne  &  K.  763. 

B  Fttlk  V.  CUnton,  IS  Vei.  43;  Hobart  v.  Abbott,  2  P.  WiU.  64S  ;  Norriah  r. 
ManbaU,  fi  Madd.  R.  470. 

T  Lockwood  V-  Abdj,  14  Sintoiu,  R.  487,  where  the  Yice-Cbancellor,  Shad- 
well,  saja:  "It  has  been  propounded, as  a  general  proposition,  that  it  is  the 
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§  SSO.  Sometimes,  where  there  is  a  defect  of  parties,  which 
ifi  made  apparent  at  the  hearing,  and  ia  not  previously  objected 
to,  the  Court  will  proceed  to  a  final  decree,  if  the  plamtiff  will 
ondertake  to  gire  efiect  in  the  cause  to  the  utmost  rights,  which 
the  absent  parties  could  hare  claimed,  if  they  had  been  before 
the  Court,  and  those  rights  are  such,  as  do  not  affect  the  rights 
of  the  defendants,  who  are  before  the  Court.^ 

§  SSI.  We  may  here  also  advert  to  a  point  of  considerable 
practical  importance,  (of  which  inddentally  notice  has  been 
already  taken,)  and  that  is,  that  in  many  cases  it  furnishes  no 
ground  of  objection,  that  persons  are  joined  as  parties  in  the 
suit,  who,  if  they  had  been  omitted,  could  not  have  been 
deemed  necessary  parties ;  for,  in  a  variety  of  cases,  it  is  in  the 
option  of  the  plundfT  to  join  them,  or  not,  as  defendants.* 
Thus,  for  example,  if  a  trustee  has  fraudulently  or  improperly 


right  of  a  parij  who  haa  appcHuted  a  pereon  to  act  for  him  and  who  wag  antbor- 
ized  by  him  to  appoint  ao  assistant  agent,  to  file  a  BUI  against  them  tiotb,  in 
respect  of  that  irhicb  is,  Mrictly,  tlie  agencj  of  one.  Hat  propontion,  if  it  be 
mainlained,  will  have  most  extensive  consequences;  because,  in  cases  where 
gentlemen  act  as  trastcee,  tbey  must,  of  necessity,  employ  solicitors,  receivers, 
bankers,  and  agents  of  variona  kinds ;  and  ia  it  to  bo  said,  that,  because  the 
trustee  is  respoodbla  to  hit  cutid  que  tratl,  therefore  the  cutui  que  tnui  is  justi- 
fied in  filing  a  joint  Bill  againat  the  trustee  and  agunst  every  individual 
employed  by  him  in  the  ezecntion  of  the  trust,  who  may  have  received  money 
belonging  to  the  ceitui  que  Cttut,  and  dealt  with  it  according  to  the  directioii  of 
the  tmstee  1  It  seems  to  me  that  it  wonld  be  a  most  fearful  thing  to  esbtUisb 
Bocb  a  proposition.  I  admit  that,  if  a  case  were  broag^t  forward  in  which  it  was 
dislincdy  made  out  that  the  trustee  and  his  agent  had  been  corruptly  abusing 
the  power  which  the  eeitui  que  (rusi  had  vested  in  the  trustee,  the  Court  would 


1  Harvey  v.  Cooke,  4  Busa.  B.  34,  51,  55 ;  Post,  236. 

3  Ante,  S  153,  166,  214;  Post,  229,  542.  The  29th  Order  of  the  Engli^ 
Orders  in  Chancery,  of  1841,  provides,  "  That  where  no  account,  payment,  con- 
veyance, or  other  relief  is  sought  agunst  a  party,  bnt  the  plabtiST  shall  require 
such  party  to  appear  to  and  answer  the  Bill,  the  costs  occadoned  by  the  plaintiff 
having  required  such  party  so  to  appear  and  answer  the  Bill,  and  the  costs  of  all 
proceedings  consequential  thereon,  shall  be  paid  by  the  pluntiiF,  nnless  the 
Court  shall  otherwise  direct"  The  same  Bnle  baa  been  adopted  by  the  Supreme 
Court  of  the  United  Slates.  See  64th  Bule  of  the  Equity  Bules,  January 
Term,  1812. 

«).PI-  SI 


-obvGoo»^lc 


943  EQUITY  FLEADINOS.  [cH.  IT. 

parted  with  the  trnst  property,  the  cestui  que  fyitat  may  proceed 
agiuDBt  the  trustee  alone,  to  compel  satisfaction  for  ^  breadi 
of  trust,  or  he  may  at  his  election  join  the  assignee  also,  if  be 
was  a  par^  to  the  fraud,  or  if  he  seeka  redress  against  him.* 
So,  if  a  pawnee,  or  other  perstm,  lawfully  m  possession  <rf 
jewels,  should  deliver  them  over  to  a  third  persao  for  custody, 
he  may  have  a  Bill  for  a  redelivery  and  account  of  them  with- 
ODt  makiug  the  pawner  or  his  representadves'  a  party,'  So,  a 
person,  who  is  a  mere  Dominal  or  formal  party,  may  sometimes 
be  dispensed  with,  although,  if  he  were  joined  in  the  suit,  there 
would  be  no  ground  for  any  exception  on  his  part.' 

§  3^,  Hitherto  we  have  spoken  of  cases  where  private 
persons  only  are  interested  in  the  subject-matter  of  the  suit. 
But  the  same  principle  is  apjdicable  to  cases  where  the  Govern- 
ment itself  is  a  party  in  interest.*  In  all  such  cases,  it  is 
essential,  that  the  Attorney-General,  who  is  the  proper  public 
officer  of  the  Government,  should  be  made  a  party,  either  as 
plaintiff,  or  as  defendant,  to  protect  and  assert  the  interests  of 
the  pubhc."  Hence  it  is,  that  in  cases  of  public  charities,  die 
Court  always  requires  the  Attorney-General  to  be  made  a  party 
to  the  suit ;  because  the  Crown  or  Government,  as  paretu 
patruBi  superintends  the  administration  of  all  charities,  and 
must,  in  cases  of  this  sort,  act  by  its  pr(^>er  officer,  who  is  dw 
Attorney-General." 

§  9SS.  We  have  thus  reviewed  some  of  the  most  important 

1  Buler  r.  In^,  S  Paige,  B.  278,  279^  West  v.  Bwtd&U,  2  HoaoD,  B.  197, 
198 ;  Lockwood  «.  Abdj',  14  Sinums,  R.  4S7 ;  Ante,  g  187. 

>  Savill«  t>.  TaDcred,  1  Tea.  101 ;  Calvert  on  Parties,  ch.  1,  §  1,  p.  7  ;  Ante, 
$913. 

•  Butlet  0.  Pendergran,  16  Yin.  Abridg.  Party,  248 ;  S.  C.  4  Bra.  Pari.  Cm. 
174 ;  Fletcher  v.  Aibbnmer,  1  Bro.  Cb.  B.  497,  498.  See  also  Saiille  e.  Tan- 
ered,  l  Yea.  lOl ;  Calrert  on  Puties,  eh.  I,  §  1,  p.  7,  8. 

4  See  Calvert  on  Parties,  ch.  3,  §  26,  p.  301-308 ;  Edwards  on  Fartiea,  60-62. 

■  AttorneT^Genenl  V.  Brown,  1  Swanat  265,  290,  391,  394;  Cooper,  Eq.FL 
17,  %t  \  Mitf.  £q.  PI.  bf  Jeremj,  21,  23,  and  note,  30, 102, 169, 172. 

■  WeQbelored  v.  Jones,  1  Sim.  &  Stn.  40 ;  Mltf.  Eq.  PI.  hj  ivnacj,  17,  2S, 
SO,  102, 169. 
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I  of  cases,  whidi  seire  to  Qlnstrate  die  general  rule,  as 
to  the  necessary  parties  to  a  Bill  in  Equity,  and  also  to  illu^ 
trate  the  exceptioDs  to  that  rule.  In  general,  it  may  be  said, 
that  in  nuist  of  these  classes  of  cases  the  doctrine  which  is 
i^>plied,  is  in  a  lugh  degree  reasonable  and  convenient,  and 
promotive  of  the  ends  of  justice.  In  some  of  them,  the  doo 
trine  can  scarcely  be  treated  otherwise  than  as  founded  in  mere 
artificial  or  technical  reasoning ;  sometimes,  as  stopping  short 
of  the  proposed  objects  for  which  it  is  adopted ;  sometinies,  as 
introducdve  of  anomahes  not  easily  referable  to  any  omnmoB 
principle ;  and  sometimes,  as  subrersive,  either  totally  cm*  par- 
tially, of  the  ends  of  jostice,  by  obstructing  or  eztinguiBhing 
all  dianees  of  any  remedy  in  Equi^.  FeHu^,  however,  it 
may  be  found,  upon  a  close  survey  of  the  whi^  matter,  that  a 
di^rent  doctrine  in  these  latter  instances  would  work  out  in- 
-  ccmreniencea  and  mischiefe  in  an  opposite  direction,  which 
woold  be  equally  liable  to  objection,  and  equally  to  be  lamented. 
So  diat,  after  all,  we  may  rather  impute  tliese  apparent  blem- 
ishes in  the  systan  to  the  general  inability  of  all  human  coi^ 
trivuiees  to  attain  entire  justice,  than  to  any  positive  (Hnissiou 
to  provide  a  safe,  miifOTm,  and  effective  remedy  in  all  practica- 

§  2S4.  In  concluding  this  part  of  our  sabject,  we  may  here 
quote  the  language  of  Lord  Redesdale,  as  fumishing  at  onoe 
an  admoiition  and  a  motive  to  further  diligence,  and  to  more 
copious  inquiries  into  the  true  grounds  of  necessary  parties, 
when  new  cases  arise,  wluch  may  require  new  applications  of 
principles.  "In  some  cases,  however,"  (says  that  eminent 
judge,)  "it^may  still  remun  a  question  of  ccaisiderable  diffi* 
eol^,  who  are  necessary  parties  to  a  suit.  It  may,  indeed,  be 
doubtful,  nntil  the  decimon  of  the  cause,  what  interests  may  be 
affected  by  that  decision ;  and  sometimes  parties  must  be 
brought  before  Ute  Court  to  litigate  a  question,  who  had,  ao* 
cording  to  the  decision,  no  interest  in  the  subject ;  and  as  to 
whom,  therefore,  whether  plaintiflb  or  defendants,  the  Bill  may 
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be  finally  dismissed,  although  the  Court  may  make  a  decree  on 
the  Bubject,  aa  between  other  parties,  which  will  be  condusire 
CD  the  persons  as  to  whom  the  Bill  may  be  so  dismissed,  bat 
which  ^e  Court  would  not  pronounce  in  their  absence,  if  amen- 
able to  its  jurisdiction.  Sometimes,  too,  a  plaindfi^  by  waiving 
a  particular  daim,  may  avoid  the  neces^ty  of  making  parties, 
who  might  be  aGfected  by  it,  though  that  clum  might  be  an 
evident  consequence  of  the  rights  asserted  by  the  Bill  against 
other  parties.  This,  however,  cannot  be  done  to  the  prgudioe 
of  others."'^ 

§  SS5.  Let  us  now  proceed  to  the  consideration  of  the  coi^ 
relative  inquiry,  who  ought  not  to  be  made,  or  who  need  to  be 
made,  parties  to  a  Bill  in  Equity.'  And,  here,  the  point  most 
usually  arises  in  relation  to  parties  defendants,  although  it  is 
by  no  means  confined  to  them.' 

§  2£6.  In  the  first  place,  ^as  we  have  already  seen,)  the 
rule,  as  to  necessary  parties,  does  not  extend  to  all  persons, 
^0  may  be  consequentially  interested,  or  affected  by  the  suit ; 
as  for  example,  in  the  case  of  a  Bill  by  a  creditor  for  payment 
of  his  debt  out  of  the  assets  of  his  deceased  debtor,  whether  it 
is  a  suit  brought  for  himself  alone,  or  on  behalf  of  all  others.* 
In  the  former  case,  all  the  other  creditors  may  be  consequentially 
afiected  by  the  decree ;  in  the  latter,  all  the  legatees  and  dis- 
tributees. 

§  SIS6  a.  Upon  the  like  ground,  where  a  Bill  is  brought  for 
a  discovery  merely,  in  aid  of  a  defence  in  an  action  at  law,  no 
other  person,  except  the  actual  plaintiff  at  law,  should  be  made 
a  party  to  the  Bill  of  discovery,  although  others  may  be  bene- 
ficially interested  in  the  subject-matter  of  the  action  at  law. 
Thus,  if  an  action  at  law  is  brou^t  by  an  agent  upon  a  policy 


■  Mitf.  Eq.  Pi.  hj  Jeremy,  179,  ISO;  Williams  v.  Williama,  9  Uod.  B.  399. 
See  tlK,  Post,  g  236,  £S7,  279,  609,  MI,  014. 
>  See  Calvert  on  Partiec,  ch.  1,  S  3,  p.  65-73. 
3  Post,  §  229,  232,  236,  237,  279,  509,  941,  944. 
*Mitf.  Eq.Pi.  byJeremj,  170, 171,  ITS;  ADte,§]40. 
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of  insartuice,  and  the  underwritera  file  a  Bill  of  discovery  in  aid 
of  th^  defence  to  the  suit  at  law,  the  Bill  Bboold  be  bronglit 
against  the  agent  alone ;  and  his  principal,  not  being  a  par^ 
to  the  suit  itt  law,  onght  not  to  be  joined  in  Equity,  althon^ 
he  has  the  real  interest  in  the  soit,^  The  same  rule  will  apply 
to  an  agent  bringing  a  Bill  for  a  discovery  in  aid  of  his  own 
acdaa  at  law;  for  there  the  principal  ought  not  to  be  joined 
as  plaintiff,  although  he  has  a  substantia]  interest.' 

§  S06  b.  So,  in  die  case  <xf  a  common  Bill  for  the  spedfic 
pei^rmance  of  a  contract  of  sale  of  real  estate,  the  only  proper 
parties  in  general  are  the  parties  to  the  contract  iteelf.'  Special 
cases  may  indeed  eziat,  in  which  the  rule  may  be  otherwise ; 
hot  tbey  stand  upon  their  own  peculiar  grounds. 

§  2S7'  Id  the  next  place,  a  person  is  not  properly  a  party  to 
a  suit,  between  whom  and  the  pluntiff  .there  is  no  proper  priv- 
ity  or  conmioa  interest,  hut  his  liability,  if  any,  is  to  another 
person.  This  may  be  illustrated  by  the  common  case  of  a  Bill 
brought  by  a  creditor  against  an  executor  or  administrator  for 
payment  of  his  debt  out  of  the  assets.*  To  such  a  Bill  a  debhv 
to  the  estate  is  not  ordinarily  a  proper  part^ ;  because  his  lis- 
bili^  is  solely  to  the  executor  or  administrator.  But  if  a 
special  case  is  made  out,  such  as  collusion  between  him  and  the 
executor  or  administrator,  or  insolvency  of  such  personal  r^ 
reamtative,  then,  and  in  that  case,  the  debtor  may  be  made  .a 
party,  as  a  means  of  uprooting  the  fraud,  or  of  securing  the 
property.' 

1  Irring  c.  Tbompeon,  9  Sim.  R.  IT ;  Fenton  o.  Hoghei,  7  Te&  S8T.  Lord 
AlHDger  decided  directlj  the  other  my,  in  Glyn  v.  Some,  1  Yonnge  &  Coll. 
664.    See  aba  Tttjrlor  v.  Longworth,  14  Petera,  R.  172  ;  Port,  $  569. 

■  Glyn  V.  Botrw,  3  Urine  &  Eeea,  4C(} ;  Irring  n.  IhompMB,  •  Sim.  B.  17 ; 
Fenton  c.  Hughes,  7  Vea.  S87.  The  caM  might  be  diSerent,  if  the  Bill  were 
not  only  for  diacmtry,  but  alw  for  relief.  Irring  v.  Thompeon,  B  Sim.  B.  17, 
i9 ;  Taylor  v.  Longworth,  14  Peten,  £.  172 ;  Poet,  $  S69. 

3  Wood  tr.  White,  i  Uylne  &  Craig,  460,  48S. 

*  Utteraon  t>,  Mtur,  9  Ve&  jr.  96 ;  Gedge  v.  Traill,  1  Rose.  &  Mylne,  3S1 , 
I  Story  on  Eqahy  Jump,  g  BBS  ;  Lockwood  c.  Abdy,  14  Binwne,  £.  4S7. 

•  Ante,!  127, 1S9, 189, 167, 178,  214,  219. 
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§  3S8.  Id  ibe  next  place  the  plaintiff  may,  (as  we  have 
already  seen,)  in  some  cases,  by  the  very  atnicture  of  his  Bill, 
and  the  prayer  of  relief,  obviate  the  necessity  of  makin^a  persm, 
otherwise  interested,  a  party.^  Thos,  where  the  pUuntiff  alone 
is  ctmcemed  in  interest,  as  to  a  demand  upon  a  person  not 
made  a  party,  he  may,  by  a  waiver  of  that  claim,  dispense  with 
his  being  a  party*  So,  if,  at  the  hearing,  tlie  plaintiff  waives 
any  relief  ag^nst  a  person  not  made  a  party.' 

§  SSQ.  In  the  next  place,  the  nonjoinder  of  a  mere  nominal 
or  formal  party  will  often  be  dispensed  with,  if  entire  justice 
can  be  done  without  him  ;  or  if  he  cannot  properly  be  made  a 
party  to  the  suit.*  Indeed,  the  joinder  or  nonjmnder  of  mere 
nominal  or  formal  parties,  will  not  ordinarily  be  allowed  by  tlw 
Court,  as  a  valid  otjection  to  proceedings  under  the  Bill.^ 

§  @30.  In  the  next  place,  no  person  need  be  made  a  par^ 
to  a  Bill,  who  daima  under  a  title  paramount  to  that  brought 
forward,  and  to  be  enforced  in  the  suit ;  or  who  claims  under 
a  prior  title  or  incumbrance,  not  aflected  by  the  interests  or 
relief  sought  by  the  Bill."  Thus,  for  example,  on  a  Bill  to 
carry  into  effect  the  trusts  of  a  will,  a  person,  who  claims  l^  a 
title  paramount  to  that  will,  ought  not  to  be  made  a  party,  in 
order  to  bring  into  contestation  his  lights  under  sudi  par> 
amount  title.'  So,  where  a  Bill  seeks  merely  the  implication 
of  the    surplus  of    a    trust    fund,   after  discharging    prior 


1  See  Ante,  §  127, 139,  213,  2U. 

>  Wtf.  Eq.  n.  hy  Jeremj,  179,  180 ;  Williami  v.  WiUiams,  9  Hod.  S.  299  ; 
Ante,  §  127-130,  214. 

3  Fawlet  e.  BUbop  of  London,  2  Atlc.  896 ;  Nortbey  n.  Norther,  ^  A.^-  ''- 

*  Butler  c.  Pendergran,  i  Bra.  F&ii  Cas.  bj  Tomlbis,  174;  IS  Tiner  Abridg. 
248  \^\.6i  Auto,  §  221 ;  Post,  §  MS. 

s  Wormle]r  c.  Wonnley,  8  Wheat.  461 ;  Ante,  §  221 ;  Fort,  |  642. 

B  Ante,  S 148, 149,  193. 

7  Daroniher  v.  Newenhun,  2  Scb.  &  Lefr.  807-218 ;  Ante,  $  161 ;  Felham  n. 
Gregory,  1  Eden,  R.  620 ;  S.  C.  6  Bro.  Ch.  R.  676 ;  S  Bra.  FarL  Cas.  by  Tom- 
lins,  204 ;  Eagle  Fire  Ininnnce  Companj'  v.  Lent,  6  Paige,  636 ;  Bond  c. 
Pniitt,  8  Geoigis,  SOS ;  Lange  r.  Jonas,  G  Leigh,  B.  193  ;  Ante,  g  146, 149, 
161,  168. 
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incumbrances,  the  prior  incumbrancers  are  not  necessary 
parties.' 

§  £31.  In  the  next  place,  no  person  should  be  made  a  part^, 
who  has  no  interest  in  the  suit,  and  against  whom,  if  brought 
to  a  hearing,  no  decree  can  be  had.^  Upon  this  ground  it  is, 
that  a  person,  who  is  a  mere  agent  in  the  transaction,  ongbt 
not  to  be  made  a  party  to  a  Bill ;  as,  for  example,  an  auction- 
eer,  who  has  sold  an  estate,  the  sale  being  the  matter  in  contro- 
vo-sy ;  *  or  a  steward  or  receiver  of  the  rents  and  profits,  where 
the  controversy  is  between  the  vendor  and  the  vendee  to  a  Bill 
for  a  specific  performance ;  *  or  an  attorney  or  soHcitor,  who  has 
negotiated  an  annuity,  to  a  Bill  to  set  it  amde,  on  account  of  a 
defective  memorial ;  ^  or  an  arbitrator  to  a  Bill,  to  enforce,  or 
to  set  aside  an  award." 

§  S3S.  In  cases,  too,  where  the  objection  of  a  want  of  in- 
terest applies,  it  is,  or  may  be  equally  as  fatal,  when  applicable 
to  one  of  several  plainti^  as  it  is  when  applicable  to  one  of 
several  defendants,''  Indeed,  in  the  former  case,  the  objection 
is,  or  may  be  fatal  to  the  whole  suit ;  whereas,  in  the  latter 
case,  it  is  fatal  (if  properly  taken  and  in  due  time)  to  the  suit 
only  against  the  defendant  improperly  joined.^     But  in  cases  of 

I  Mitf.  Eq.  PL  hj  Jenmy,  1 75 ;  Ante,  S  148, 149. 

>  MitC  Eq.  Fl.  bj  Jeremy,  160 ;  2  Eq.  Abridg.  78,  pi.  12  ;  Smith  v.  Snow,  3 
lladd.  R.  10 ;  Weil  v.  Bsndall,  2  Uaton,  B.  192,  197;  Trecothick  c.  Aosliii,  4 
UaaoD,  B.42;  Fetch  v.  Dallon.S  Price,  B.  12;  1  Hvris,  Ch.  Pr.  by  Newland, 
S8,  (1808);  L«  Texier  v.  Marqnia  of  Anspwh,  10  Yes.  134 ;  Cooper,  Eq.  FL 
41,  4S;  2  Madd.  Ch.  Fr.  146,  14T;  2  Sloty  on  Eq.  Jnmp.  §  1499;  Post, 
{070. 

aCooper,  Eq.  PL  41,  42;  Port,  §  G70;  Ling  t>.  Colmao,  10  BeaTSD,870; 
White  V.  White,  0  Gill. 

4  Cot^r,  £q.  PL  42 ;  McNsmara  tr.  WiUiami,  6  Tw.  14S. 

«  Cooper,  Eq.  PL  42 ;  2  Madd.  Ch.  Pr.  146,  147. 

<  Hitf.  £q.  PL  hj  Jeremy,  160,  IBI ;  Cooper,  Eq.  PL  178 ;  Stewart  v.  East 
India  Co.  2  Tern.  S80 ;  2  Eq.  Abridg.  78. 

7  Ante,  S  224;  Poet,  §  !8S,  287,  009,  G41, 044,  E69. 

8  Makepeace  o.  Haythome,  4  Rum.  B.  244  ;  King  of  Spun  v.  Uachado,  4 
Sum.  B.  22fi,  241 ;  HnnUr  t>.  Bichardson,  6  Uadd.  B.  89 ;  Doyle  «.  Muntz,  fi 
Hare,  SU ;  Uit£  Eq.  FL  by  Jeremy,  160, 161 ;  Ante,  §  234,  230 ;  Post,  %  398, 
387,  041-044,  069. 
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this  sort,  if  there  is  any  charge  of  fraud  connected  with  tlie 
transaction,  in  which  the  agent,  or  steward,  or  attorney,  or  bo* 
lidtor,  or  artntrator,  participated,  and  it  is  so  diarged  in  the 
Bill ;  there,  he  may  properly  be  made  a  party,  [l)ut  be  is  not 
necessarily  so;^^  for  eren  if  no  other  decree  would  be  war- 
ranted by  the  circumstances  of  the  case  agunat  him,  be  might 
be  decreed  to  pay  the  costs  of  the  suit,  if  his  principal  should 
b^pen  to  be,  or  should  become  insolvent.^  [But  tbe  practice 
of  making  a  mere  agent  a  defendant  to  a  suit,  and  praying 
costs  against  him,  has  of  late,  been  called  a  practice  of  a  very 
anomalous  character,  and  open  to  serious  ol^ecdon ;  ^  and  it  will 
not  be  extended  to  any  cases,  to  which  it  has  not  already  been 
applied.  It  seems  to  be  limited  to  cases  of  frand,  as  that  word 
is  generally  understood  in  a  Court  of  Equity,  and  does  not 
i^ly  where,  though  the  agent  acts  erroneously,  he  acts  openly 
and  avowedly.*] 

§  2SS.  Another  exception  has  been  sometimes  made,  up«m 
8  ground  not  entirely  satisfactory,  and  which  may  now  be  con* 
sidered  as  of  very  doubtful  authority.  It  is  the  case  of  a  bank- 
rupt, in  which  it  is  admitted,  that,  although  be  ought  not  gen- 
erally to  be  made  a  party  to  a  Bill  against  his  assignees,  touch- 


1  Veazie  v.  Williams,  8  How:  D.  8, 184. 

S  Cooper,  Eq.  PL  42 ;  Mitfl  Eq.  PI.  by  Jaremy,  160,  161, 189 }  8  Stoiy  OTi 
Equity  Jarup.  §  IBOO ;  Bowles  e.  Stewart,  1  Scfa.  &  Lefr.  827 ;  Lo  Texier  o. 
MarquiB  of  Anipacb,  15  Vei.  1S4 ;  Fenton  p.  Hoghea,  14  Yea.  887-889 ;  Stew 
&rt  V.  Eaat  India  Company,  8  Tern.  830,  and  note,  and  14  Tes.  203 ;  Liogood 
V.  £ade,  3  Atk.  601 ;  Liugood  v.  Croucher,  3  Alk.  396 ;  Church  v.  Leqnanie,  2 
Tea.  SIS  ;  Foat,  §  670.  Id  nich  a  caac,  the  Bill  itwlf  should  piay  cortg  againat 
the  agent,  &c. ;  for  otherwise  a  demnrreT  would  lie.  Le  Texier  d.  Marquia  of 
Antpach,  IS  YcB.  164.  The  tame  principle  applies  to  the  case  at  a  debtor  to  a 
testator's  eitate,  who  cannot  ordinarily  be  joined  in  a  creditor's  nut  against  the 
exeenlor  for  payment  of  his  own  debt ;  but  he  may  be,  if  coUniion  is  charged 
between  him  and  the  executor.  1  MonL  £q.  PI.  4fi,  4S,  note  (p) ;  2  Hmb 
Eq.  Fl.  141;  Mitf.  Eq.  PL  by  Jeremy,  168,169;  Elmalie  t>.  Macanlay,  S  Bro. 
Ch.  B.  eu. 

*  See  tbe  remarks  of  the  Lord  Chancellor  in  Attwood  v.  Small,  S  CiaA 
&  Finn.  S52. 

4  Maishall  v.  Sladden,  7  Hare,  428. 
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ing  his  estate ;  yet,  if  in  such  a  Bill  any  discovery  of  hia  acts, 
before  he  became  a  bankrupt,  is  sought,  he  may  properly  be 
jomed  &nd  compelled  to  make  the  discovery.^  And  the  same 
proposition  has  been  pat  in  a  more  general  form ;  that  where  a 
person,  having  had  an  interest  in  the  subject-matter,  has  as- 
signed that  interest,  he  may  yet  be  compelled  to  answer  with 
respect  to  his  own  acts  before  the  assignment.' 

§  S34i.  For  the  same  reason  a  mere  witness  ought  not  to  be 
made  a  party  to  a  Bill,  although  the  plaintiff  might  deem  hia 
answer  more  satiafactory  than  his  examination  ;  for  he  has  no 
into-est  in  the  cause,  and  no  decree  can  be  had  agamst  him ; 
Bor  would  his  answer  be  evidence  agunst  his  co-defendant. 
And  he  ought  not  to  be  harassed  by  the  trouble  or  expense  (^ 
a  litigation,  in  respect  to  which  he  has  nothing  to  gain  or  to 
lose.' 

1  ma.  Eq.  PI.  bj  Jeremjr,  161. 

s  Mttf.  £q.  Fl.  I^  Jeremy,  IGI.  The  whole  doctrine  has  been  shaken,  if  not 
OTertarned,  in  Whitworth  v.  Davis,  1  Vei.  &  Beam.  StS-SSO,  and  Griffin  v. 
Archer,  2  Anst  478.  Lord  Redesdsle's  own  mode  of  stating  the  proportion  in 
the  passage  cited  in  the  text,  shows,  that  he  deemed  it  doubtful.  He  has  added : 
"  II  is  difficult  to  draw  a  precise  line  between  the  cases,  in  which  a  penon,  having 
no  interest,  maj  be  called  npou  to  answer  for  his  own  acts,  and  those,  in  which  he 
maj  demur,  becauee  he  has  no  interest  in  the  question.  Thus,  where  a  creditor, 
who  hod  obtained  execution  against  the  effects  of  his  debtor,  filed  a  Bill  agunst  the 
debtor,  against  whom  a  commisuon  of  bankruptcy  had  issued,  and  the  persons 
daimiug  as  assignees  under  the  commission,  charging,  that  the  commis^on  was 
a  contriTance  to  defeat  the  plaintiS*B  execution,  and  that  the  debtor  having,  by 
permissioD  of  the  plaintiff,  possessed  part  of  the  goods  token  in  execution  for 
Ike  puipose  of  side,' and  instead  of  paying  the  produce  to  the  plaintiff,  had  paid 
it  to  his  assignees,  a  demurrer  by  the  alleged  bankrupt,  because  he  had  no 
interest,  and  might  be  examined  as  a  witness,  was  overruled,  and  the  deciNott 
affinned  on  rehearing.  A  difference  has  also  been  taken,  where  a  person  con- 
cerned in  a  transac^oD,  impeached  on  the  ground  of  fraud,  has  been  made  a 
party  to  a  Bill  for  discovery  merely ;  or  as  having  the  custody  of  on  instrument 
for  the  mutoal  benefit  of  others."    Mitf.  Eq.  Fl.  by  Jeremy,  161, 162. 

>  Cooper,  £q.  FL  41, 42 ;  Hitf.  Eq.  PL  by  Jeremy,  188  ;  Wych  v.  Meal,  8  P- 
WiU.  310,  and  Mr.  C!ox's  Dote(l);  Newman  c.  Godfrey,  S  Bro.  Ch.  B.  SS2; 
PInmmer  p.  May,  1  Ves.  426 ;  Fenton  v.  Hughes,  7  Ves.  287-290 ;  Dummer  e. 
Chippenham,  14  Ves.  S52;  Whitworth  v.  Davis,  1  Yes.  &B.  6S0;  Griffin  e. 
Archer,  S  AnsL  B.  473 ;  Lloyd  t>.  Lander,  i  Madd.  S.  283;  2  Story  on  Equity 
Jnrisp.  §  1449. 
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§  285.  There  are  some  excqidons,  however,  to  this  geDeral 
doctrine,  which  have  heen  introduced  apon  peculiar  reasons, 
and  whether  satisfactory  or  not,  which  are  now  well  estabUsbed.. 
Thus,  for  example,  the  officers  of  a  corporation,  although  they 
may  he  mere  witnesses,  may  be  joined  in  the  defence  in  a  snit 
against  the  corporation.  The  reaaon  assigned  for  this  digtin<y 
tion  between  the  cases  of  individuals  and  the  casea  of  corpora- 
tions is,  that  the  former  may  be  required  to  answer  upon  their 
personal  and  corporal  oaths ;  whereas  a  corporation  caunot  be 
Bworn,  and  therefore  must  put  in  ite  answer  under  its  common 
seal  only ;  and  however  false  its  answer  may  be,  the  cOTporati<m 
can  never  be  convicted  of  peijary.  Under  sod)  circnmstancet, 
it  has  been  thou^  allowaUe  to  compel  the  officers  of  the 
corporation  to  answer  to  the  material  facts  upMi  their  own  per* 
Bonal  oaths ;  and  thus  to  enable  the  plaintiff  better  to  frame  hia 
Bill,  and  better  to  draw  and  pen  hia  interrogatories  towards  ob« 
tuning  a  fuller  discovery.-'  And  in  truth  it  must  be  admitted, 
that  the  officers  are  generally  the  only  persons  who  can  give 
the  information.'  For  a  like  reason,  the  members  of  corpora^ 
tiona  may  also  be  made  parties  to  a  Bill,  either  for  discovery 
alone  or  for  discovery  and  relief,  although  they  have  no  other 
interest,  than  as  corporators,  in  the  subject-matter  of  the  suit.' 

§  2^.  Having  stated  these  general  doctrines  in  relation  to 
the  joinder  and  omission  of  parties,  it  may  be  proper  to  add  in 


1  Wjck e.  Mekl,  3  P.WiU.S10;  Uoodalaf  e.  Uottoa,  1  Bra.  Cfa.  B.  46S; 
IVliitvrortli  v.  Davis,  1  Teg.  &  B.  &50  ;  Dumm«r  v.  Cbippeniiam,  14  y««.  2S3- 
364;  Cooper,  Eq.  Fl.  42;  HitT.  £q.  PI.  bj  Jeremj,  160  and  doM,  189  ;  Le 
Texiere.  Miuquu  of  Anipaeh,  10  Vet.  164, 165;  Gibbooi  v.  Waterioo  Bridge 
Company,  C  Price,  B.  49S ;  Bnunlef  v.  Weitcbester  Count/  Hannf.  Companj, 
1  Joho.  Ch.  R.  966 ;  2  Stoiy  on  Equity  Jnrisp.  g  IGOO. 

3  It  seems,  howeTer,  that  altbon^  it  is  not  an  nnnsnal  mie,  that  the  officers  ef 
a  corporation  maybe  made  partiea;  yet  that  a  special  ground,  auch  as  to  peculiar 
information,  shonld  be  laid.  Thus,  in  Howe  v.  Best,  6  Madd.  R.  IS,  where  an 
officer  of  tbe  Bank  of  England  was  made  a  party  to  a  Bill  of  Dlscoreij,  when 
certun  stock  in  question  in  the  cauae  nas  transferred,  it  was  held  on  demurrer, 
that  he  was  not  properiy  jtnned,  because  he  was  a  mere  witness. 

3  Glascott  V-  Copper  Mners*  Company,  11  Sim.  K.  305. 
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ttufl  coDoeetion,  (aldioiigh  the  matter  will  necessarily  come  in 
review  hereafter,)  lliat,  if  the  want  of  proper  and  necessaiy 
parties  is  tqiparent  on  the  fitce  of  the  Bill,  the  defect  may  he 
taken  advantage  of  hy  demurrer.^  In  many  cases,  and  ee- 
pedally  if  the  defect  be  vital  to  the  character  of  the  Bill,  and 
to  the  relief  asked,  the  objectiott  may  also  be  insisted  wpcax  at 
the  hearing.  And  if  the  Court  shatt  proceed  to  a  decree,  the 
decree  may  be  reversed  for  error  aa  this  account.'  If  the  de> 
feet  is  not  apparent  on  ihe  Bill,  it  may  he  proponnded  by  wscy 
of  a  plea,  or  it  may  be  rdied  tm  in  a  general  anawer.'  If  it 
is  insiated  on  only  at  the  hearing,  the  Court  will  often,  if  there 
are  merits,  allow  the  cause  to  stand  over,  in  order  to  make  the 
new  parties ;  or,  if  the  Bill  is  dismissed,  it  should  be  without 
prgudice.^ 

§  286  a.  It  is  no  answer  to  the  objection  of  a  want  <^ 
proper  parties,  dut  (he  persons  who  are  not  parties,  might,  if 
made  so,  object  that  the  ffill  is  mnlti&rious.  Many  Bills  may 
not  be  mnltiferious  as  to  some  persons,  interested  in  the  wh<Je 

1  Fort,  Ml-941. 

>  Cooper,  Eq.  Fl.  33, 186;  Uitf.  Eq.  Fl.  bj  Jenjoj,  ISO,  and  tha  cases  there 
cited;  Fnci  Beg.  by  WytM,  2»9;  1  DaoieU,  Ch.Fract  384-388;  2  DftoieU, 
Ch.  Fiact  37,  38;  Whiting  v.  Bank  of  United  Stated,  13  Peten,  R.  14.  Tbt 
mere  nanj<Mnder  of  a  proper  paf^  cannot  avail  the  defendant  in  a  Bill  of  re- 
view, nidesB  it  appexn  to  his  prejudice  ;  and  there  is  tha  more  reasoo  for  tliia 
mle,  became  the  absent  person  is  not  bound  bj  the  decree,  bnt  maf ,  in  another 
tmt,  vindicate  hii  rights^  Whidng  d.  Bank  of  United  Stales,  18  Fetera,  K.  14 ; 
Post,  i  !8S,  509,  MI,  &14. 

'  Cooper,  £q.  Fl.  380;  Mitfl  Eq.  Fi.  by  Jmttoy,  380 ;  Homan  r.  Shiel,  2 
Jonea,  (Iiish)  R.  164. 

*  Wert  r.  BondaU,  2  Mason,  E.  181 ;  Hechaiucs'  Bank  <£  Alexandria  v. 
Selons,  1  Peten,  B.  806 ;  Hunt  v.  Wickliffe,  8  Peters,  S.  316 ;  Ante,  §  78 ; 
Post,  S  S41,  544.  Hie  40di  Order  of  the  Ea^h  Chanceiy  Orders  of  1841, 
ha*  altered  materially  the  old  Bute.  It  proTides,  "  Tbat  if  a  defendant  ihalt,  M 
the  hearing  of  a  canse,  object  that  a  soit  is  defective  for  want  of  partiea,  not 
having  by  plea  or  answer  taken  the  objection,  and  therein  specified  bj  name 
or  description  the  parlies,  to  whom  the  objection  applies,  the  Court  Qf  it  shall 
think  fit)  riiall  be  at  liberty  to  make  a  decree  nving  the  rights  of  tiie  absent 
patties."  Ante,  §  320.  The  tame  Bnle  has  been  adopted  by  the  Supreme 
Coort  of  the  United  States.  See  fiSd  Bole  of  the  Eqoi^  Bnle*  of  the  Supreme 
Court  <tf  the  United  SWea,  JaMoi;  Tom,  1843. 
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gnbject-matter,  which  would  be  so  as  to  odierB,  interested  only 
in  part  of  it.  But  that  is  no  reason  for  the  Court  proceeding 
in  the  absence  of  saj  person,  who  ought  to  be  present,  as  to 
any  part  of  the  case.  It  at  most  can  only  prove,  that  the 
plaintifl^  have  adopted  a  wrong  course  from  the  beginning ; 
and  that  the  error  is  irremediable  under  the  ordinary  permission 
to  amend  by  making  parties.^ 

§  Sd7>  If,  on  the  other  hand,  the  defect  in  the  Bill  should 
be  a  joinder  of  improper  parties,  (as,  for  esample,  of  persons 
having  no  interest,  or  mere  witnesses,)  in  snch  a  case  if  the 
defect  is  apparent  on  the  face  of  the  Bill,  it  may  be  brought 
forward  by  a  demurrer  by  the  party  improperly  joined  ;  or  he 
may,  at  the  hearing,  in  some  cases,  rely  on  it,  as  a  ground  for 
a  dismissal  of  the  Bill  as  against  him.^  If  the  defect  is  not 
apparent  on  the  face  of  the  Bill,  the  party,  improperly  joined, 
may  rely  on  the  ol^ection  by  way  of  a  plea,  or  insist  upon  it  in 
his  answer.'  It  is  not  safe,  however,  in  any  case,  to  rely  upon 
tbe  mere  nonjoinder  or  misjoinder  of  parties,  as  an  objection  to 
the  hearing ;  for  if  the  Court  can  make  a  decree  at  the  hear- 
ing,  which  will  do  endre  justice  to  all  the  parties,  and  not  prej- 
udice their  rights,  notwithstanding  the  nonjoinder  or  misjoinder, 
it  will  not  then  allow  the  olgection  to  prevail.*     The  true 

1  Lumaden  v.  Fr&zer,  1  Mjlne  &  Craig,  589,  602 ;  S.  G.  7  Simons,  R.  659  ; 
Attomej'-Genenl  v.  Poole,  *  Mylne  &  Craig,  IT. 

■  Post,  S  3S3,  909,  G4I,  644,  569. 

3  Cooper,  Eq.  PL  42 ;  Mitf.  Eq.  PI.  by  Jeremy,  ISO,  let ;  Port,  §  S41,  S44. 

*  Lambert  u.  Hatehinson,  1  Bearaa,  R.  277.  See  Griffith  c.  TubejtlitiBeii, 
16  Jurist,  421;  S.  C.  4  Eng.  Rep.  25;  Post,  28S,  544;  Pringle  t>.  Crooks,  8 
TouQge  &  Coll.  666.  Id  this  last  case,  a  doubt  was  su{g;eated,  whetber  in  any 
case  a  misjoinder  of  a  defendant  was  a  ground  of  demurrer.  Post,  §  544  and 
not«.  The  -vtry  point  as  to  a  nonjoinder  of  a  defendant  arose  in  the  case  of 
Whiting  V.  Bank  of  United  Slates,  13  Peters,  R.  S-14 ;  and  it  was  there  held, 
that  uolen  the  nonjoinder  operated  a  prejudice  to  the  rights  of  the  other  de- 
fendants, it  could  not  be  taken  adrantage  of  at  the  bearing,  or  upon  a  rehearing 
on  a  Bill  of  review.  See  also  Russell  v,  Clarke's  Executon,  7  Cranch,  69; 
Elmendorf  v.  Tajlor,  10  Wheaton,  R.  152;  Cameal  o.  Banks,  10  Wheaton, 
R.181;Mallon  t).  Hinde,  12  Wheaton,  B.  193;  Mechanics'  Bank  of  Alexandria 
n.  Setons,  1  Peters,  R.  SOS  ;  Tattler  o.  Hinde,  T  Peters,  R.  S62  ;  Boone's  Hein 
V.  Chiles,  8  Peten,  R.  632 ;  Ante,  $  292,  33S  and  note ;  Fo«^  §  fi41,  544. 
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course,  therefore  ia,  to  take  it  by  way^  of  demurrer,  when  it  is 
apparent,  on  the  face  of  the  Bill,  or,  if  not  apparoit,  by  plea, 
or  by  answer,^  When  Uie  objection  of  want  of  proper  parties 
exists,  the  Court  will  ordinarily  allow  the  defect  to  be  supplied 
by  an  amendmeut  of  the  original  Bill,  as  the  stage  of  the  pro> 
ceedings,  at  which  the  ol^ecdon  is  taken,  may  require.^ 

§  ^8.  Wliere  a  demurrer,  or  a  plea,  is  put  in  for  the  want 
of  proper  parties,  if  a  demurrer,  it  must  appear,  if  a  plea,  it 
must  be  shown,  who  are  the  proper  parties,  not  indeed  by 
name,  for  that  might  be  impossible,  but  in  such  a  manner  as 
to  point  out  to  the  pluntiff-the  ol^ej^on  to  his  Bill,  and  enable 
him  to  amend  by  adding  the  proper  parties.^  Indeed,  cases 
may  occur  of  such  a  nature,  as  even  to  require  the  names  to 
be  stated,  if  the  more  general  description  is  not  sufficient  to 
mable  the  plaintiff  to  ascertain  with  reasonable  certainty  the 
names  of  the  absent  pardes.*  For  example,  if  it  shonld  ^pear 
in  the  case  of  a  Bill  to  enforce  a  rent  charge  for  a  charity,  that 
other  lands  also  were  charged,  it  might  be  required  in  the  plea 
to  set  forth  who  are  the  present  owners  of  these  lands,  and 
their  precise  locality,  especially  if  the  transaction  were  of  great 
antiquity,  and  the  original  description  were  loose  and  indeter- 
minate." 


ilbid. 

>  Port,  S  HI,  884. 

>  Mitf.  £q.  PI.  bj  Jeremy,  180, 181 ;  Attorney- General  c  Jttckioa,  11  Vei. 
S69,  370;  Post,  §543.  See  Attorney-General  e.  Poole,  4  Myloe  &  Craig,  17; 
1  Daniel],  Ch.  Pract  884-388. 

*  AttoTTiejr-GeDeral  t>.  Jackwn,  II  Ve*.  SGT.-S71. 

s  Ibid. ;  Attorney-Ueneral  v.  Wyburgh,  I  P.  ¥^11.  399  ;  Attomey-General  p. 
BheUf,  1  Salk.B.163. 
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CHAPTER  V. 

BILLS — rGENERAL    PEAHE   OF. 

§  )&S9>  Having  gone  througli  with  these  prelimitiuy  ccm- 
aiderationB  as  to  parties,  we  ahall  now  proceed  to  a  more 
particular  conuderation  of  some  of  the  general  rulea  and  prio- 
ciplea  applicable  to  the  8ti;iicture  of  Originat  Bills  for  relief. 
We  have  already  had  ocoasioD  to  state  the  nature,  and  g«nM^ 
ciiaracter,  and  approfffiate  subdivisions,  and  parts  of  such  Bills, 
which  should  be  borne  in  mind  h  our  subsequent  inquiries. 

§  040.  In  the  6rst  place,  then,  as  to  the  certainty,  wluch  is 
required  in  the  statements  of  Bills.  With  refierence  to  ceis 
tainty  in  pleadings  at  the  Common  Law,  there  are  said  to  be 
three  kinds,  applicable  to  difierent  parts  of  the  pleadings, 
founded,  as  it  should  seem,  upon  one  general  maxim ;  Ceria 
debet  esse  infeniio^  ei  narraUo,  et  cerium  fundammhtm,  «t  certa 
rea,  gtUB  dedueitur  in  jueHeiwH.  The  first  kind  is  certiunty  to 
a  common  intent ;  and  that  is  sufficient  in  a  bar,  which  is  to 
defend  the  party,  and  to  excuse  him.  The  second  is,  certduty 
to  a  certain  intent  in  general,  as  in  counts,  replications,  and 
other  pleadings  of  the  plaintiff,  that  is,  to  convict  the  defendant, 
as  in  indictments,  &c  The  third  is,  certain^  to  a  certain 
intent  in  every  particular,  as  in  estoppels,  which  are  odicnis  in 
the  law.'  It  has  been  said,  that,  in  pleading,  there  must  be 
the  same  strictness  in  Equity  as  in  Law;'  as,  for  example,  it 
has  been  adjudged,  that  if  a  plea  sets  up  a  bond  fide  purchase 
without  notice,  as  a  defence,  it  will  not  be  suffident  to  state  in 
it,  that  the  vendor  being  seised,  or  pretending  to  be  seised,  did 


■  Co.  Litt  SOS  a. 

a  Storjr  n.  Lord  Windsor,  3  Atk.  682. 
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convey,  &c. ;  but  there  should  be  a  direct  averment,  that  the 
vendor  was  actually  eeised.^  But,  horrever  true  this  may  be 
as  to  a  plea  in  Equity,  technically  so  cdled,  it  can  hardly  be 
affirmed  to  be  true  in  the  framing  of  BUls  or  answers,  in 
respect  to  which  more  liberality  prevails.*  And  it  may  perh^s 
be  correcdy  affirmed,  that  certainty  to  a  common  intent  in  the 
meet  that  the  rules  of  Equity  ordinarily  require  in  pleadings 
for  any  purpose.' 

§  £41.  In  the  nest  place  it  may  be  dfirmed,  as  aa  elemen- 
tary rule  of  the  most  extensive  influence,  that  t})e  Bill  should 
state  the  right,  title,  or  claim  (tf  the  plaintiff  with  accuracy  and 
clearness  ;  and  that  it  should,  in  like  manner,  state  the  injury, 
or  grievance,  of  which  he  complains,  and  the  r^ief  which  he 
asks  of  the  Coort.  In  otbn-  words,  there  must  be  sut^  cer- 
tainty in  the  avennent  of  the  title,  upon  which  the  Bill  is 
founded,  that  the  defendant  may  be  distinctly  informed  of  the 
nature  of  the  case,  which  he  is  called  upon  to  meet.*  The 
other  material  facta  ought,  also,  to  be  plainly,  yet  succinctly 
alle^^  and  with  all  necessary  and  convenient  certainty,  as  to 
the  essential  circumstances  of  time,  place,  manner,  and  other 
inoidents."     If  title  deeds  or  other  instruments  are  referred  to, 


*  SI017  V.  Lord  Windwr,  8  Atk.  633;  Beun.  Eq.  PI.  31. 

>  S  Kaek.  Cmuu.  MS;  1  HoDt  Eq.  PI.  ST,  note  (m) ;  3  MonL  £q.  Fl.  9S, 
94,  BOte  (A.  I.) ;  Carew  i>.  JdiMtoo,  8  Sch.  &  Lafr.  SOS;  GailtMi  r.  L^^fam, 
S  HeriT.  B.  671 ;  HoCabe  ».  Cmner,  2  Sandford,  Cb.  B.  314. 

*  Tngnun  on  PoinU  in  DiiOOT.  77,  1ft  edit;  Id.p.  138,  lS4,Medit.;  Cooper, 
Eq.  PL  181.  It  U  wraetines  laid  down  in  the  Reports,  as  well  a«  in  elemeataij 
woils,  that  there  abonld  be  the  tame  certuul?  ia  a  Bill  in  Equity,  that  there  ia 
in  a  dedaratioa  and  other  pleading!  at  the  Cotnmon  Law.  So  Lord  Hardiricko 
if  reported  to  have  «aid  in  Stoiy  v.  Loid  Windaor,  3  Atk.  GSS.  See  tiao  Mitf.  Eq. 
FL  bj  Jeremj,  3M ;  1  Mont  Eq.  Fl.  35.  But  the  prbpoeilioR  is  not  strietij 
BCCDrate ;  and  it  has  been  well  said  by  Mr.  Woodd^sson,  (8  Wooddenon  Look 
65,  p.  STD,)  that  the  matter  of  the  Bill  need  not  be  set  forth  itilh  that  deunve 
aad  categorical  certaintr,  which  is  requisite  in  plea^figa  at  tlie  Common  Lav. 
Thus,  a  part  of  the  all^ptions  of  a  Bill  tuay  be  in  the  disjonctiTO. 

*  Hoagblon  e.  Reynolds,  3  Hare,  B.  266. 

a  Mitf.  Eq.Fl.bj  Jeremy,  il;  Cooper,  £q.  PL  fi ;  W/att,  Fraet  R<«.  «7.   A 
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they  should  not  be  set  out  in  htec  verba  ;  but  the  substwice  of 
such  portions  ouly  of  them  as  are  necessary  to  a  right  under- 
Btauding  of  the  real  matters  of  the  Bill.'  It  is  not  a  sufficient 
allegation  of  a  fact  in  a  Bill  to  say  that  one  of  die  defendants 
alleges,  and  the  plaintiff  believes,  tbe  statement  to  be  true  ;  for 
the  defendant  may  allege  that  which  is  quite  false,  and  the 
plaintiff  may  believe  it  to  be  true.  But  the  fact  should  be  pos- 
itively alleged  by  the  plaintiff  in  his  Bill.' 

§  ^^.  Uncertainty  in  a  Bill,  (as  has  been  well  observed,) 
may  lunse  in  various  ways.  (1.)  The  case  intended  to  be  made 
by  tbe  Bill  may  be  vague  and  uncertwn.  (2.)  The  case 
intended  to  be  made  may  be  certain  ;  but  the  aU^;ations  of  the 
Bill  may  be  so  vagfue  and  general,  as  to  draw  with  them  the 
consequences  and  mischiefs  of  uncertunty  in  pleadings.'  (d.) 
Some  of  the  material  facts  may  be  stated  with  suffident  cer- 
tainty, and  others  again  with  so  much  indistinctness  or  incom- 
pleteness, as  to  their  nature,  extent,  date,  or  other  essential 
requisites,  (as,  for  example,  in  stating  the  title  of  the  fJaintiff,) 
as  to  render  inert  or  inefficient  those  with  which  they  are  con- 
nected, or  upon  which  they  depend.*  In  each  of  these  cases, 
the  defect  may  be  fatal  to  the  objects  of  the  Bill ;  or,  if  not 
fatal,  it  may  greatly  embarrass  the  party  in  the  mode  of  redress, 


plaintiff  who  comes  for  an  «z  parte  injunction,  mmt  itttte  his  cue  in  Uie  lint 
instuice  fully  kd^  fairly.     Hemphill  ti.  M'Konna,  8  Drnry  &  Warren,  R.  18!. 

1  Wyatt,  Fract  Reg.  GT,  58 ;  Barton,  Eq.  PI.  31,  note  (2) ;  Beam.  Ord.  in 
Ch.  ib,  69,  70,  160,  ie7 ;  Hood  v.  Jnmann,  4  John.  Ch.  R.  437.  In  the  Eait 
India  Company  v.  HeDchman,  1  Yes.  jr.  3S9,  the  Lord  Chancellor  adverted  to 
the  kxMeneBs  and  prolixity  of  the  Bill,  in  which  a  great  many  letters  were  set 
foi^ ;  and  then  added :  "  Allow  the  demurrer,  and  let  them  (the  plaintiffs)  file 
another  Bill  in  three  liaes  to  mit  the  point,  instead  of  stating  all  these  letters,  to 
show  that  the  transacUons,  appearing  &ir,  in  fact  are  not  ftir.  Where  is  the 
use  of  that  ?     What  ig  the  allegation  ?  " 

3  Egremont  v.  Cowell,  5  BeaTan,  R.  6S0-623. 

3  WigramonDiscoT.  77,  78,  Ut  edit;  Id.  p.  123-135,  2d  edit;  Wonnlad  t>. 
De  Lisle,  3  Beavan,  B.  18 ;  Flumbe  v.  Plumbe,  4  Tounge  ft  Coll.  S4fi ;  Hunter 
V.  Daniel,  4  Hare,  R.  4S2  ;  C(^ambine  v.  Chichester,  2  Phillips,  R.  S7. 

«  Houghton  p.  ReynoUs,  2  Hare,  a  2G4,  366. 
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-  or  in  the  extent  of  the  discovery,  or  io  the  application  of  the 
evid«»ce.^ 

§  £43.  A  few  examples,  derived  from  adjudged  cases,  may 
serve  to  illustrate  these  principles.  Thus,  vrho'e  the  Kast 
India  Company  brought  a  Bill  agaioat  one  of  their  servants, 
foe  a  kvaeh  of  hia  covenants,  while  in  their  employment,  allf^ 
ing,  that  he  had  eetered  into  a  combination  with  the  Board  <^ 
Trade,  at  Fort  William,  to  defraud  the  Company ;  that  he  had 
made  oertsin  falae  representatioDs  to  the  Company  in  his  let- 
ters ;  that  be  had  made  falae  charges  against  them ;  that  he 
had  made  large  profits  io  his  traosactions  with  the  natives ; 
and  it  prayed  for  an  account  of  the  profits,  &o. ;  upon  a  gen- 
eral demurrer,  it  was  hdd,  that  the  Bill  was  bad,  from  the  vague 
aad  indeterflaiaate  manner  in  which  the  charges  were  stated. 
The  natural  mode  of  making  the  charges  would  have  been,  to 
have  alleged,  thai  the  defendant  exercised  the  trade  under  the 
orders  of  the  Company,  and  that  by  color  of  this  contract  wiUl 
the  CoD^jBoy,  he  took  the  profits,  as  if  they  were  his  own ; 
whereas  it  was  the  trade  of  the  Company.^ 

§  S44i.  So,  where  a  Bill  was  brought  to  perpetuate  a  right 
of  cemmoa  and  <^  way,  the  charge  in  the  Bill  was,  that  the 
tenaats,  owners,  and  occupiers  of  certiun  lands  ol  a  manor,  m 
r^fii  thereof  or  oUteruise,  from  time  whereof  the  memory  of 
man  is  not  to  the  ccmtrary,  had,  and  of  right  ought  to  have, 
common  of  posture,  &c.  in  a  certain  waste,  &c. ;  the  Bill  was 
held  bad  on  demurrer ;  for  the  manner  in  which  the  right  of 
commim  was  claimed,  was  not  set  forth  with  any  certainty.    It 

1  WignuD  on  IKmov.  S4-S«,  l«t  edit;  Id.  p.  ISI,  1S2,  8d  ediL  When  the 
charge  in  the  Bill  b  twj  general,  it  is  often  sufficient  in  Ihe  answer  to  make  a 
general  denial  of  its  truth-  Where  it  b  special  and  specific  in  circnmstances, 
the  aaswer  most  make  specific  denials.  See  Wignm  on  Disoov.  84-87,  1st 
edit ;  Id.  181-138,  td  edit.  Hence  it  is  often  veiy  matsiiat,  ia  cases  a£  excep- 
tions to  an  answer  fbr  inaalEvienc;,  to  look  to  the  precise  allegations  of  the  Bill, 
anil  to  the  intem^tories  framed  thereon.  Wigram  on  Discor.  196,  Ist  edit. ; 
Id.  190-196,  2d  edit.;  Qai<e  on  Discov.  86,  40. 

3  East  India  Company  B.  HenchoMB,  1  Ves,  jr.  i87,  (88. 


-obvGoo»^lc 


258  EQUITY   PLEADINGS.  [cH.  V. 

was  not  Bet  forth  as  common  appendant,  or  as  common  appur- 
tenant, but  as  that,  "  or  otherwise,"  which  was  no  specification 
at  all,  and  left  any  sort  of  right  open  to  proof.  On  that  occa- 
sion the  Court  stud  :  "  Special  pleading  depends  upon  the  good 
sense  of  the  thing  ;  and  so  does  pleading  here.  And  though 
pleadings  in  this  Court  run  into  a  great  deal  of  unnecessary 
verbiage,  yet  these  must  be  something  substantial ;  the  party 
must  claim  something." ' 

S  S^^  a.  So,  where  a  Bill  was  filed  by  the  assignees  of  a 
bankrupt,  alleging  that  previous  to  the  bankruptcy  "  certain 
dealings  and  transactions  took  place  between  the  bankrupt  and 
the  defendant,"  and  that  by  virtue  of  "  certain  agreements  for 
leases,  the  baukrupt  wafl  possessed  of  certdn  leasehold  houses," 
which  the  Bill  specified ;  that  in  the  course  of  such  transac- 
tions, the  defendant  from  time  to  time  made  "certain  loans" 
to  the  bankrupt,  and  the  bankrupt,  "  as  was  alleged  by  the 
defendant,"  made  "  some  lease  or  assignment  of  the  property 
to  the  defendant,  but  that  the  pluntifis  were  unable  to  discover," 
&c.,  &c. ;  it  was  held,  that  the  Bill  was  demurrable  for  vague- 
ness «aA  uncertainty.' 

§  S45.  So,  where  a  Bill  sought  a  discovery  and  delivery  up 
of  title  deeds  to  the  plaintiff,  and  alleged,  that  at  the  time  of 
the  marriage  of  his  father  and  mother,  his  mother  was  seised, 
and  possessed,  or  entitled  to  divers  freehold,  copyholdi  and 
leasehold  estates,  as  one  of  the  co-heiresses  of  her  father,  or 
under  bis  marriage  settlement,  or  his  will,  or  codicil,  or  hy 
gome  such  or  other  means  ;  uid  that  upon  the  marriage  of  the 
plaintiff's  father  and  mother,  or  before,  or  at  some  time  after 
the  Bald  marriage,  some  settlement  or  settlements  was-or  were 
executed,  whereby  all  or  some  parts  of  the  said  estates  were 
conveyed  upon  certain  trusts  and  purposes,  in  such  a  manner,  as 
that  estates  for  life  were  given  to  his  father  and  mother,  or  one 


1  Crenet  v.  Mitlon,  1  Tes.  jr.  449 ;  S.  C.  3  Bro.  CL  R.  481. 
<  Woniuld  V.  De  liile,  8  fi«avin,  B.  18. 
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of  them,  or  at  least  an  estate  for  ]ife  to  his  father,  witli  a  prO" 
vision  by  way  of  jointure  or  otherwise  for  his  mother,  who 
died  in  the  lifetime  of  his  father,  remainder  to  the  first  son  of 
his  fother  and  mother,  or  to  their  first  and  other  sons  severally 
and  successively,  or  in  some  manner;  so  that  the  plaintiff,  upon 
the  death  of  his  father  and  mother,  or  the  death  of  his  father, 
became  seised  or  entitled  to  all  or  most  of.  the  estates,  &c., 
either  in  fee  or  ahsoluiely,  or  as  tenant  for  Ufe,  or  in  tail  in 
possession,  or  in  some  other  manner,  as  would  iq)pear  by  the 
deeds,  &c.,  in  the  defendant's  possession;  upon  demurrer,  the 
Bill  was  held  bad  for  vagueness  and  uncertainty ;  and  that  the 
defendants  could  not  plead  to  it,  but  must  discover  all  deeds 
relating  to  their  estates.^ 

§  @45  a.  So,  where  the  plmntiff,  claiming  under  a  devise  of 
H.,  averred  in  his  Bill  thitf  H.  "  being  or  claiming  to  be  seised, 
or  otherwise  well  entitled  in  fee-simple  to  divers  messuages ; " 
it  was  held  that  this  averment  was  too  loose,  and  could  scarcely 
be  s^d  to  tender  any  material  issue,  and  st&nding  alone  it 
would  be  insufficient.  But  there  the  defect  was  aided  by  other 
allegations  in  the  Bill,  which  distinctly  and  positively  asserted 
the  title  of  the  plaintiff  in  the  premises.' 

§  S46.  So,  where  a  Bill  was  founded  npon  the  supposed  due 
execution  of  a  power,  and  insisted,  in  the  alternative,  that  it 
was  a  good  execution  of  the  power  at  law,  or  if  not^  that  it  was 
a  good  execution  of  the  power  in  Equity ;  the  Bill  was  held 
bad  on  demorrer ;  for  the  pluntifis  ought  to  state  distincUy, 
whether  their  case  is  at  law  or  in  Equity ;  for  if  it  be  good  at 
law,  there  may  be  no  remedy  in  Equity.' 

§  S47.  So,  where  a  Bill  was  brought  to  perpetuate  the  tes- 
timony of  witnesses,  touching  the  right  to  a  way,  and  there  was 


'  RjTes  v.  Bfree,  8  Tet.  S48  \  Cooper,  Eq.  PL  5,' 6. 

S  UonghtoD  V.  Reynoldi,  3  Hare,  £.  264,  266 ;  Poat,  g  2d8  ;  BtOls  f.  Mar- 
grave,  3  BeaTftn,  R.  284.    But  Me  Cruiktboiik  v.  M'Vicar,  8  Beann,  R.  106. 
3  Edward!  0.  Edwardt,  Jac.  Sep.  335. 
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a  demurrer,  because  the  way  ctaimed  was  not  set  forth  with 
guffideot  certainty ;  the  Court  held,  that  the  way  should  be  set 
forth  with  the  same  certainty  as  at  law,  per  et  trails} 

§  S4<8.  So,  where  a  Bill  was  filed  by  a  ixM^ration  agunst 
the  defaidant,  claiming  certain  duties  under  letters-patent,  in 
respect  of  which  a  discovery  was  prayed  in  aid  of  an  action 
at  law ;  but  the  3iU  did  not  state  with  certainty,  by  whom,  or 
what  description  of  persons  in  particular,  the  duties  were  pay- 
able, nor  the  particular  nature  of  the  duties  themscJves ;  the 
Court  ^owed  a  demurrer  to  die  Bill.  For,  although  in  the 
case  of  duties  imposed  by  aa  Act  of  Parliament,  the  Court  is 
bound  to  take  notice  of  them ;  yet,  in  the  case  of  a  grant  of 
the  Crown,  there  should  be  some  averment  of  the  quantum  of 
duties,  and  of  the  individoals,  by  whom  they  are  payable  ;  for 
the  Court  cannot  otherwise  know  the  &ct.^ 

[  §  ^8  a.  So,  where  a  libel  was  Sled  against  the  Drainage 
Commissioners  under  a  local  Act,  complaining  of  a  misaf^icfr* 
tion  of  the  funds,  but  the  Bill  treated  the  Commissionera  nei- 
ther collectively  as  a  corporation,  nor  separately  as  individuals, 
but  partly  in  one  character,  and  pardy  in  the  other ;  and  the 
charges  most  relied  upon,  viz.,  of  applying  moneys  to  their 
own  use,  were  so  stated  that  it  did  not  appear  whether  all  or 
which  of  the  defendants  were  sought  to  be  affected,  a  genera) 
demurrer  was  allowed  for  uncertainty.^ 

§  ^9.  So,  where,  in  a  Bill  by  an  heir  at  law,  the  plaintiff 
sought,  among  other  things,  to  restrain  the  defaidant  from 
setting  up  any  outstanding  terms  or  other  incumbrances,  to 
defeat  the  plaintiff  at  law  ;  but  the  Bill  contained  no  averment 
of  any  outstanding  terms  ;  it  was  held  bad  upon  demurrer ;  for 
the  Court  will  not  proceed  upon  a  mere  vague  allegation,  that 
the  action  may  be  defeated  by  setting  up  outstanding  terms.* 

>  G«ll  t>.  Hajward,  1  Tern.  SIS ;  Cot^r,  Eq.  Ft.  313. 

»  The  Mayor  of  London  v.  Levy,  8  Ves.  89S,  401 ;  Cooper,  Eq.  PI. 

3  Armistead  v.  Durham,  11  Beavan,423. 

^Joneav.  Jonei,  3Meri7.  R.161,1TZ,  17S. 
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So  a  mere  aliegation  with  regard  to  a  domestic  instrument, 
that  it  is  null  and  void,  may  be  sufficient  to  enable  the  Court 
to  adjudicate  thereon ;  but  if  the  instrument  he  foreign,  in- 
tending to  operate  according  to  a  foreign  law,  which  is  to  be 
proved  as  a  fact  in  the  cause,  such  an  allegation  is  too  vague.* 

§  S49  a-  So,  if  a  Bill  should  in  one  part  state  an  agree* 
ment,  and  in  another  charge  that  there  was  not  an  agreement, 
but  only  an  understanding,  the  plaintiff  thereby  in  effect  admits, 
that  there  was  no  agreement,  and  therefore  his  Bill  will  be  de* 
murrable  for  want  of  certainty.' 

§  250.  So,  where  a  Bill  was  for  an  injunction  to  an  action 
at  law,  brought  for  the  .recovery  of  the  produce  of  certain 
foreign  specie ;  and  the  Bill  suggested  in  general  terms,  that 
in  a  partiealar  year  the  pluntife  had  frequently  been  employed 
as  agents  of  the  defendants,  who  were  resident  abroad,  and 
that  they  had  various  deaUngs  and  transactions,  and  that  mutual 
accounts  subsisted  between  them,  and  in  particular,  that  at 
a  period,  stated  in  the  Bill,  the  defendanta  remitted  the  specie 
in  question  ;  and  the  Bill  prayed  an  account  of  the  transactions 
and  an  injunction ;  but  there  was  no  statement  that  there  were 
unsettled  accounts,  or  that  a  balance  was  due  to  either  party ; 
the  Bill  was  held  bad  on  demurrer,  on  account  of  the  facts 
being  too  loose  and  vague  to  support  it.^ 

§  251.  Upon  similar  grounds,  where  a  Bill  seeks  a  general 
account  upon  a  charge  of  fraud,  it  is  not  sufficient  to  make 
such  charge  in  general  terms ;  but  it  should  point,  and  state 
particular  acts  of  fraud.*  So,  in  a  Bill  to  open  a  settled  ac- 
count, it  is  not  sufficient  to  allege  generally,  that  it  is  errone- 
ous ;  but  the  specific  errors  should  be  pointed  out."  Nor,  if 
the  plaintiff  fails  to  support  his  eqiiity  on  the  different  items 

>  Duke  of  Bnuuwiok  v.  The  King  of  Hviover,  6  Beavtui,  69. 
*  Iforria  t).  Morgkii,  10  Sim.  R.  941. 

3  FrietM  tr.  Don  Suitoa,  1  T.  &  Jerr.  67*. 

4  Palmer  v.  Hare,  3  Dick.  R.  489 ;  Uanday  v.  Knigbt,  8  Hare,  B.  497. 

0  JohnNn  V.  Curteii,  S  Bra.  Ch.  &  !<7 ;  Tuyloi  v.  HayliD,  S  Bro.  Ch.  B.  810  { 
Knight  D.  Bamfield,  1  Vera.  180 ;  Hooter  r.  Daniel,  1  Bare,  K.  483. 
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alleged,  can  the  Bill  be  sustained  against  a  demurrer,  upon  the 
vague  charge  of  voluminous  accounts  between  the  parties.^ 

§  ^2.  But,  although  a  general  charge  is  insafficieDt,  yet  it 
does  not  follow,  that  the  plaintiff  in  his  BiQ  is  bound  to  set 
forth  all  the  minute  facts.  On  the  contrary,  the  general  state- 
ment of  a  precise  fact  is  often  sufficient ;  and  the  drcumstances, 
which  go  to  confirm  or  establish  it,  need  not  be  (although  they 
often  are)  minutely  charged  ;  for  they  more  properly  constitute 
matters  of  evidence  than  matters  of  allegation.'  Thus,  for 
example,  if  a  Bill  is  brought  to  set  aside  an  award,  bonij,  or 
deed,  for  fraud,  imposition,  partiality,  or  undue  practice  ;  it  is 
not  necessary  in  the  Bill  to  charge  minutely  every  particular 
circumstance;  for  that  is  matter  of  evidence,  every  part  of 
which  need  not  be  charged.' 

§  358.  And  general  certainty  is  sufficient  in  pleadings  in 
Equity.  Thus,  for  example,  the  statement  of  a  f«ofihient  witJi- 
out  livery  of  seisin,  or  of  a  bargain  and  sale  without  statement 
of  the  enrolment  thereof,  will  be  sufficient.*  So,  in  a  Bill  for 
a  specific  performance  of  a  contract,  if  it  be  alleged  to  be  in 
writing,  it  ia  not  necessary  to  allege  it  to  be  signed  by  the 
party ;  but  it  will  be  presumed  to  be  so  signed.'' 

§  ^4.  And,  although  (as  we  have  seen)  setting  forth  1^ 
plaintiff's  tide  in  alternatives  may  not  be  suffident,  yet  we  are 
not  from  that  to  draw  the  general  conclusion,  that  a  Bill  can 
never  be  brought  with  a  double  aspect."     On  the  contrary, 


I  D&rtbez  i>.  ClemenB,  6  Beavan,  R.  169.  If  a  Bill  makes  a  case  of  actual 
fraud,  and,  at  the  bearing,  tbe  fraud  if  duproved  or  not  eMabliabed,  Uie  Coort 
irill  not  in  genenl  aUofi  the  Bill  to  be  used  for  any  secondary  or  in&iior  lund 
of  relief  to  which  the  plaintiff  might  otherwise  have  been  entitled,  but  will  dis- 
miH  it  at  once.     Glascott  v.  Lang,  2  Phillips,  'R.  810. 

■  Ante,  §  S8  ;  Mewsharw  v.  Meneharw,  2  Md.  Cfa.  Dec.  14. 

3  Chicot  V.  Leqnesne, !  Yes.  SIS  ;  Clarke  v.  Perism,  2  Atk.  SSr ;  WigrtM  On 
IKacoy.84,8S,  Ist  edit. ;  Id.  ISl,  1S2,  2d  edit;  Cooper, Eq.  PI.  7.  BeeFaalder 
p.  Stuart,  n  Yes.  S02;  Post.S  263,265  0. 

*  Harrison e.  Hogg,  2  Vm.  Jr.  628;  Cooper,  Bq.PI.  ISl. 

s  Dunn  V.  Caicnift,  9  Sim.  &  Stu.  68 ;  Cozine  v.  Grabante,  2  TtigCj  K.  1T7. 

"Ante,  §945,  849,  a. 
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where  the  title  to  reUef  wUl  be  precisely  the  same  in  each  case, 
the  plaintiff  may  aver  facts  of  a  different  nature,  which  will 
equally  sapport  his  appHoation.  Thua,  for  example,  if  a  plain- 
tiff should  seek  to  set  aside  a  deed  upon  the  ground  of  fraud 
atul  impositioD  and  undue  influence  ;  the  plaintiff,  in  such  a 
case,  may  charge  insanity  in  the  party  making  the  deed,  and 
be  may  also  charge  great  weakness  and  imbecility  of  mind.^ 

§  ^5.  These  may  suffice  as  illustrations  of  the  general 
doetrioe  as  to  certainty*  and  as  to  looseness  and  vagueness  in 
the  statement  of  the  case  made  by  the  Bill.  In  the  next  place, 
it  is  a  general  rule,  that  whatever  is  essential  to  the  rights  of 
the  plaintiff^  and  is  necessarily  within  his  knowledge,  ou^t  to 
be  all^;ed  positively  and  with  precisifMi.'  Thus,  for  ezunple, 
if  a  Bill  is  brought  to  charge  a  defeudaQt  as  assignee  of  a 
lease,  it  will  not  be  sufficient  to  state  in  the  Bill,  that  the  plain- 
tiff has  been  informed  by  his  steward,  that  the  defendant  is  so 
assignee.  But  the  fact  must  be  positively  averred ;  for  it  is 
essential  to  the  very  claim  set  up  by  the  Bill.'  On  the  other 
hand,  the  cUima  of  the  d^f^tdant  may  be  stated  in  general 
tirms.  And  if  a  matter,  essential  to  the  determination  of  the 
claims  of  the  plaintiff,  is  charged  to  Test  in  the  knowledge  of 
the  def^idant,  or  must  of  necessity  be  within  his  knowledge, 
and  is  consequently  the  subject  of  a  part  of  the  discovery  sought 


1  Bennett  t>.  Vade,  S  Atk.  3Sd  ;  CcJton  v.  'Baa,  S  Fwge,  R.  896 ;  Lloyd  v. 
Brawiter,  4  Ptige,  B.  637;  S  Wooddes.  Lect  05,  p.  971. 

*Uit£Eq.  PLbyJerem;,il,48;  Cooper,  Eq.  FI.  6.  There  is  a  Bill  called 
a  FoMowoiy  Bill,  wbicb  i>  commoD  in  Ireland,  and  which  maj  be  filed  in  Eag- 
land,  thongb  Lord  Chancellor  Sugden  has  said,  that  in  the  coutbb  ot  his  expe- 
ricDCe,  he  did  not  remember  inch  a  Bill.  It  has  been  held  that  such  a  BiU 
OQght  to  (tate  that  the  plaintiff  baa  been  in  the  actual,  quiet,  and  peaceable  pos- 
■emioa  (^  the  premiiei  in  qaeition  for  three  yeari  at  leart  before  the  filing  of 
the  Bill.  MTing  the  iUaturbancM  ^ven  by  the  defendant;  and  if  there  ha>  been 
a  mixed  poMcwion,  partly  by  the  pluntiff  and  partly  by  the  defendant,  to  that 
it  cannot  be  laid  that  either  t^  the  partiee  had  a  triennial  poaMiaon,  the  Court 
will  not  interfere,  but  will  leave  the  parties  to  settle  their  ri|{h(  at  law.  Hemp- 
hUl  0.  H'Kenna,  3  Dmry  &  Warren,  R.  189. 

>  Ibid. ;  Lord  Uxbridge  o.  Starekad,  1  Yes.  56. 
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by  the  Bill,  a  precise  allegation  thereof  is  not  required.*  Thus, 
for  example,  if  a  Bill  is  brought  for  a  partition,  it  will  be  suffi- 
cient certainty  as  to  tbe  defendant's  title,  if  it  should  state,  that 
the  defendant  is  seised  in  fee  of,  or  otherwise  well  entitled  to, 
the  other  remwning  undivided  parts  of  the  premises.  But 
such  an  all^^don  by  the  plaintiff  of  his  own  title  would  not 
be  sufficient ;  and  he  should  set  it  forth  positively  and  deter- 
minately.^ 

§  256.  Still,  however,  even  when  the  fact  rests  within  the 
knowledge  of  the  defendant,  if  it  constitues  a  material  allega- 
tion in  the  Bill,  and  is  the  foundation  of  the  suit,  it  must  be 
clearly  stated.  'As,  for  example,  if  a  Bill  seeks  a  discovery, 
whether  the  defendants  are  assignees,  &c.,  it  will  not  be  suffi* 
cient  to  allege,  that  the  plmntiff  has  been  informed,  that  the 
defendants  are  assignee ;  but  the  fact  must  be  positively 
averred.* 

§  Hff^.  And  this  leads  us  to  remark,  in  the  next  place,  that 
every  fact  essentia)  to  the  plaintiff's  title  to  maintain  the  Bill, 
and  obtain  the  relief,  must  be  stated  in  the  Bill,  otherwise  the 
defect  will  be  fatal.  For  no  facts  are  properly  in  issue,  unless 
charged  in  the  Bill ;  and  of  course  no  proofe  can  be  generally 
offered  of  facts  not  in  the  Bill ;  nor  can  relief  be  granted  for 
matters  not  charged,  although  diey  may  be  apparent  fi-om  other 
parts  of  the  pleadings  and  evidence  ;  for  the  Court  pronounces 
its  decree  secundum  allegata  et  probata.*     The  reason  of  this  is, 

1  Mitf.  Eq.  PI.  by  Jeremy,  42 ;  Cooper,  Eq.  PI.  6. 

3  Baring  v.  Naab,  I  T.  &  Beam.  G51,  993.  In  the  case  of  Ford  v.  Fearing, 
1  Tes.  jr.  72,  it  seema  to  bsve  beeo  tboaght,  that,  in  a  Bill  bj  an  heir  for  a  dia- 
covery  and  delivery  of  title  deeds,  it  was  not  necessary  for  the  plaintifi*  to  state 
every  link  of  his  pedigree,  if  there  is  a  clear  sTennent  and  claim  of  his  title  u 
heir.  But  qutere,  whether  the  Bill  should  not  show  the  preciae  manner,  in 
which  the  party  claims  as  heir,  before  he  can  call  npon  the  defendant  to  (fia- 
gover  and  deliver  him  any  title  deeds,  as  these  are  facts  peculiarly  within  his  own 
means  of  knowledge?  However, in  Delome  i>.  HoUingsworth,  1  Cos,  R.  4!1, 
432,  the  Court  ruled  the  same  point,  as  it  was  ruled  in  1  Ves.  jr.  72. 

3  Lord  Uxbridge  u.  Staveland,  1  Ves.  SS. 

*  Cooper,  £q.  PI.  9,  7  ;  Ante,  g  2S;  Crocket  i>.  Lee,  7  Wheat  R.  itt,  925; 
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that  the  def«iulaiit  may  be  apprised  by  the  Bill,  what  the  eug- 
geatioBs  and  aU^;atioii8  are,  against  which  he  is  to  prepare  his 
defence.^  Tlius,  if  an  oblige«  should  bring  a  Bill  to  recover 
from  an  heir  the  amount  of  a  bond,  alleging  real  assets  in  bis 
hands  by  descent ;  the  Bill  will  be  demurrable,  unless  it  also 
states  positively  and  directly,  that  the  defendant  is  heir,  and 
that  the  heir  is  bound  by  the  bond.^  [So,  where  a  party  in  his 
Bill  claims  a  right  as  a  substituted  trustee,  under  ^e  will  (tf  a 
testator,  he  should  distinctly  state  all  the  material  facts  neces- 
sary to  show  diat  sui^  a  vacancy  bad  occurred  as  to  authorize 
liis  appointment.^]  So,  if  a  Bill  should  be  brought  by  a  lessor 
against  an  assignee,  touching  a  breach  of  covenant  in  a  lease, 
and  the  covenant,  as  stated  in  the  Bill,  should  ^pear  to  be 
collateral,  and  not  running  with  the  land,  and  therefore  not 
binding  on  asngns ;  it  should  be  expressly  Mated  in  the  Bill, 
not  only  that  the  covenant  did  bind  the  lessee,  but  the  assigns ; 
otherwise  the  Bill  would  be  fatally  defective.* 

§  2^7  <>•  ^1  >f  ^  judgment  creditor  should  bring  a  Bill  to 
enforce  his  security  against  the  debtor's  equitable  interest  in  a 
freehold  estate,  he  must  aver  in  his  Bill,  that  he  has  previously 
sued  out  an  elegit ;  and  if  he  doea  not,  the  Bill  will  be  fatally 
defective,  since  an  elegit  is  an  indispensable  prerequisite  to  the 
maintenance  of  the  Bill.'  So,  if  a  judgment  creditor  should 
bring  a  Kll  alleging  that  the  defendant,  in  order  to  deprive 
lum  of  the  benefit  of  his  judgment,  had  got  into  his  hands 


Grialer  <m  E*id.  2S,  8S ;  Norbury  v.  Maade,  8  BUgb,  R.  2tl  i  HoU  p.  litkby, 
6  Face,  B.  240;  Jackson  t>.  Aihton,  11  Feten.R.  S29;  James  n.  McEenuw, 
6  John.  B.  W4 ;  S  Wooddei.  L«cL  fiS,  p.  971. 
■  Cooper,  £q.  PL  C,  7  ;  Ante,  §  2S ;  and  cum  before  cited. 

•  CroMMOg  r.  Hoaw,  1  Veni.  R.  180 ;  Uit£  £q.  PI.  bj  Jeremy,  163 ;  Cooper, 
Eq.H,179;  I^perir.  Doaglan,  8  Gntt.  S71. 

3  Cniger  v.  Hallidaj,  11  Fkige,  8S0. 

*  Mitf.  Eq.  PI  bj-  Jet«mj,  l«8 ;  T.ord  Uxbridge  v.  EMaveland,  1  Ve^  oe ; 
Cooper,  £q.  PL  17B. 

0  Neate  v.  Duke  of  Marlborough,  8  Mflne  &  Craig,  407,  418,  417 ;  MitC  Eq. 
PLby  Jeremy,  126. 

Eq.  PL.  28 
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goods  of  the  debtor,  under  pretence  of  a  debt  due  to  himself, 
and  should  pray  a  discovery  of  the  goods ;  but  should  not  aver 
in  his  Bill,  that  he  had  sued  out  execution  on  the  judgment, 
the  Bill  would  be  fatally  defective,  because  undl  he  had  so 
done,  the  goods  were  not  bound  by  the  judgment,  and  conse- 
quently the  plaintiff  would  have  no  title  to  the  discovery.' 

§  25B.  For  a  like  reason,  where  a  Bill  was  brought  by  a 
holder  of  shares  (of  which  some  were  original,  and  some  de- 
rivative,) in  an  unincorporated  joint  stock  company  against  the 
directors,  alleging  a  frand  by  the  latter,  by  which  they  had 
made  a  profit  at  the  expense  of  the  company,  and  praying  an 
account,  it  was  held  demurrable ;  because  it  only  stated  the 
pkuntiff  to  be  a  shareholder  by  purchase ;  but  it  did  not  specifi* 
cally  state  the  mode  in  which  the  plaintiff  became  such  a  share- 
holder, and  the  manner  of  his  holding  his  derivative  shares, 
and  that  he  had  performed  the  conditions,  on  which  alone,  by 
the  rules  of  the  company,  a  transfer  was  allowed.' 

§  359.  So,  if  a  Bill  should  be  brought  in  aid  of  an  action 


1  Mitf.  Eq.  PL  bj  Jerem}',  1ST,  ISS ;  Id.  128 ;  Angell  v.  Draper,  1  Vera.  K. 
999 ;  Fort,  |  319. 

a  Walburn  v.  Ingilby,  1  Mylne  &  K  61.  See  EDUgbtOD  u.  Reynolds,  2  Hire, 
E.  2flfl,  where  Mr.  Vice-Chuicellor  Wigmn,  id  commenting  on  10010  of  the 
cases  stated  in  the  preceding  sections,  from  §  243-268,  said:  "There  mnat,  no 
doubt,  be  such  certainty  in  the  averment  of  the  title,  upon  which  the  Bill  is 
fonnded,  that  the  defendant  may  be  distinctly  informed  of  the  nature  of  the 
cose,  which  he  is  called  upon  to  meet.  This  is  the  principle  upon  which  the  m- 
Hofficiency  of  ambignous  statemenlB  ha«  been  put  East  India  Company  v. 
Henchman ;  Cresset  v.  Uitton  ;  Ryres  «.  Ryves.  The  case  of  the  Mayor  and 
Conunonalty  of  London  v.  Levy,  is  another  case  on  (he  same  pmnt,  although  it 
is  no  authority  in  support  of  the  argument  for  the  plaintiff.  The  cases  of  Jonea 
V.  Jones,  and  Frielas  v.  Don  Santos,  also  support  tlie  propositiDQ,  that  the  plain- 
tiff must  distinctly  aver  his  equitable  title.  Tn  Walbum  v.  Ingilby,  the  de- 
morrer  was  allowed  on  the  ground,  that  the  plaintiff  did  not  specifically  state  the 
manner  in  which  his  title  was  derived ;  and  though  a  doubt  may  have  been  ex- 
pressed of  the  authority  of  that  case  in  some  respects,  yet  it  hu  never  been 
doubted,  that  a  plundff  must  state  his  title  with  sufficient  particularity  and 
detail  to  enable  the  defendant  to  meet  the  case  upon  some  definite  issue."  Ante, 
§  242,  316  a;  Banks  v.  Paiker,  16  ^mons,  176. 
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at  law,  it  Bhould  allege,  by  whom,  and  against  wh(Hn  the  action 
is  brought,  or  is  to  be  brought,  and  the  other  material  circum- 
stancea,  by  which  the  Court  may  be  enabled  to  judge  of  the 
pluntiflTa  right  of  actitm.  For,  it  will  never  be  admitted,  that 
a  party  shall  file  a  Bill,  not  venturing  to  state  who  are  the 
persons  against  whom  the  action  is  to  be  brought,  nor  the 
circumstances  touching  the  right  of  the  plaintiff,  and  the  liabili- 
ties of  the  defendants,  which  may  enable  the  Court,  which  is 
presumed  to  know  the  law,  to  decide,  whether  it  ia  a  fit  case 
for  its  iaterpositioD,  or  not ;  but  merely  stating  circumstances, 
aod  averring,  that  the  plaintiff  has  a  right  against  the  defend- 
ants, or  against  some  of  them.^ 

§  260.  Lord  Redesdale  has  commented  on  this  subject  with 
great  clearness  and  accuracy ;  and  it  may  therefore  be  useful 
to  quote  his  very  language  and  illustrations.  "  Though  the 
plaintiff,"  said  he,  "  in  a  Bill  may  have  an  interest  in  the  sub- 
ject ;  yet  if  he  has  not  a  proper  title  to  institute  a  suit  concern- 
ing it,  a  demurrer  will  hold.  Therefore,  where  persons,  wbo 
had  obtained  letters  of  administration  of  the  estate  of  an  inte»> 
tate  in  a  foreign  Court,  on  that  ground  filed  a  Bill  seeking  an 
account  of  the  estate,  a  demurrer  was  allowed ;  because  the 
plunti&  did  not  show  by  their  Bill  a  complete  title  to  institute 
a  suit  concerning  the  subject ;  for,  though  they  might  have  a 
right  to  administration  in  the  proper  Ecclesiastical  Court  in 
England,  and  might,  therefore,  really  haye  an  interest  in  the 
thing  demanded  by  their  Bill,  yet  not  showing,  that  they  had 
obtained  such  administration,  they  did  not  show  a  complete 
title  to  institute  their  suit.  And  where  an  executor  does  not 
appear  by  his  Bill  to  have  proved  the  wilt  of  his  testator,  or 
app^n  to  have  proved  it  in  an  improper  w  insufficient  Court, 
as  he  does  not  show  a  complete  title  to  sue  as  executor,  a 
demurrer  will  hold."  ^ 


■  Hayor  oT  London  v.  Levy,  8  Vea.  400,  404 ;  Co^er,  Eq.  n.  180. 

■  Mitf.  £q.  PI.  bjr  Jenmjr,  IM,  lfi6. 
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§  S61.  He  then  adds ;  "  Want  c^  interest  in  the  subject  of 
has  suit,  or  of  a  tide  to  institute  it,  are  objectionB  to  a  Bill, 
seeking  any  kmd  of  relief,  or  filed  for  the  purpose  of  discoveiy 
merely.  Thus,  though  there  are  few  cases,  in  which  a  man  is 
not  entitled  to  perpetuate  the  testtmony  of  witnesses ;  yet,  if, 
upon  the  face  of  the  Bill,  the  plaintiff  appears  to  have  no  certain 
right  to,  or  interest  in  the  matter,  to  which  be  craves  leave  to 
examine,  in  present  or  in  future,  a  demurrer  will  hold.  There- 
fore,  where  a  person  cluming  as  devisee  in  the  will  of  a  pcaaon 
living,  but  a  lunatic,  brought  a  Bill  to  perpetuate  the  testimony 
of  witnesses  to  the  will  agaitist  the  presumptive  heir  at  law ; 
and  where  persons,  who  would  have  been  entided  to  the  pei^ 
sonal  estate  of  a  lunatic,  if  he  had  been  then  dead  intestate,  as 
his  next  of  kin,  supposing  him  legitimate,  brought  a  Bill,  in 
the  lifetime  of  a  lunatic,  to  perpetuate  the  tesdmony  of  wit- 
nesses to  his  legitimacy  gainst  the  Attorney-General,  as  sup* 
porting  the  rights  of  the  Grown,  demurrers  were  allowed. 
For  the  pardes  in  these  cases  had  no  interest,  which  could  be 
the  sul^ect  of  a  suit ;  they  sustained  no  character,  under  which 
they  could  afterwards  use  the  deposidons ;  and  therefore  the 
deposidoas,  if  taken,  would  have  been  wholly  nugatory.  So, 
in  every  case,  where  the  plundff  in  a  Bill  shows  only  the  proba- 
bility of  a  future  title,  upon  an  event,  which  may  never  ha|^>en, 
he  has  no  right  to  insdtnte  any  suit  concerning  it ;  and  a 
demurrer  will  hold  to -any  kind  of  a  Bill  on  that  ground,  which 
will  extend  to  any  discovery,  as  well  as  to  relief."  ' 

§  26!^.  The  Bill,  too,  should  not  only  show  the  dde  and 
.  interest  of  the  plaintiff  in  the  subject-matter  of  the  suit ;  hut 
there  must  be  sufficient  averments  to  show,  that  the  defendant 
also,  has  an  interest  in  the  subject-matter,  and  is  liable  to  answer 
to  him  therefor.^  For  it  has  been  well  remarked,  that  a  plain- 
tiff may  have  an  interest  in  the  subject  of  his  suit,  and  a  right 


1  Uid:  £c|.  F\.  by  Jeremjr,  ise,  1S7. 
■  MLtf.  Eq.  PL  b/  Jeremy,  laO;  C!«»p«r,  Eq.  PI.  Hi,  179. 
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to  institute  a  suit  coacerning  it,  and  yet  may  have  no  right  to 
call  on  the  defendant  to  answer  his  demand.  This  may  be  for 
want  of  privity  between  the  pluntiff  and  the  defendant.  Thug, 
although  an  unsatisfied  legatee  has  an  interest  in  the  estate  of 
his  testator,  and  has  a  right  to  have  it  applied  to  answer  his 
demands  in  a  due  course  of  administration ;  yet  he  has  no 
right  to  institute  a  suit  against  the  debtors  to  his  testator's 
estate,  for  the  purpose  of  compelling  them  to  pay  their  debts  in 
satisfaction  of  his  legacy.  For  there  is  no  privity  between  the 
legatee  and  the  debtors,  who  are  answerable  only  to  the  per- 
sonal representative  of  the  testator,  unless  by  collusion  between 
the  representadve  and  the  debtors,  or  other  collateral  circum- 
stances, a  distinct  ground  is  given  for  a  Bill  by  the  l^;atee 
against  the  debtors.-'  For  the  same  reason,  where  a  debtor  is 
entitled  to  a  part  of  the  residue  of  the  estate,  either  as  legatee, 
or  as  distributee,  his  creditor  cannot  maint^n  a  Bill  against 
the  personal  representative  of  the  deceased,  making  the  debtor, 
and  the  other  residuary  legatees  or  distributees,  parties,  for  the 
purpose  of  having  the  assets  applied  towards  the  payment  of 
his  demand.' 

§  263.  The  Bill  also,  for  the  same  reason,  if  it  founds  the 
right  against  the  defendant  upon  his  having  notice,  should 
charge  it  directly ;  otherwise,  it  is  not  matter  in  issue,  on 
which  the  Court  can  act.'  And  where  the  notice  relied  upon 
is  to  be  proved  by  confessions  or  admissions  to  witnesses,  it 
seems  proper,  even  if  it  is  not  indispensable  (as  it  has  been 
decided  in  England,  that  it  is,)  to  insert  in  the  Bill  the  dates 
of  the  confessions  or  admissions,  and  the  names  of  the  wit- 
nesses ;  for  otherwise  the  defendant  will  not  be  concluded  by 
their  testimony  at  the  hearing ;  and  the  Court  may  direct  fur- 
ther in<)uiries  on  the  subject.* 

'Mitf.  Eq.  PI.  by  Jeremy,  158.  See  also  Cooper,  Eq.  PI.  174-176;  Ante, 
g  178,227;  Pott,g514. 

3  Dc  Tastel  v  Tftvemier,  1  Keen,  R,  169. 

*  Earle  0.  Pickiu,  1  Run.  &  Mylne,  647 ;  Gredey  on  Evid.  28S.    See  aiao 
28  • 
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§  26*.  The  rule  even  proceeds  further ;  for,  if  an  admistdon 
is  made  in  the  answer,  it  will  be  of  no  use  to  the  plaintiff,  un- 
less it  is  put  in  issue  hy  some  charge  in  the  Bill ;  and  the  con- 
sequence is,  that  the  pl^ntiff  is  frequently  obliged  to  ask  leave 
to  amend  his  Bill,  although  a  clear  case  for  relief  is  tq>parent 
upon  the  face  of  the  pleadings.^  This  wonld  occur,  for  ex- 
ample, when  a  Bill  is  brought  against  an  executor  for  an  ac- 
count ;  and  it  prays  an  account  of  the  personal  estate  of  the 
testator ;  but  it  does  not  charge  any  acts  of  mismanagement  or 
misconduct  in  the  executor,  but  simply  charges  that  he  has  re- 
ceived assets.  In  such  a  case,  although  the  answer  should 
disclose  gross  acts  of  mismanagement,  or  wilful  negligence  and 
default,  whereby  assets  had  not  been  received,  yet  no  decree 
for  an  account  upon  such  matters  could  be  obtained  upon  a 
Bill  so  framed  ;  for  it  would  not  be  matter  in  issue.'  [So,  in 
a  creditor's  suit  against  an  executor,  not  specifically  charging 
the  defendant  with  having  made  himself  personally  liable,  bat 
only  praying  that  an  account  may  be  taken,  and  the  estate 
administered  in  a  due  course  of  administration,  an  admission 
by  the  defendant  that  he  has  p^d  certain  legacies  bequeathed 
by  the  testator,  is  not  such  an  admission  of  assets,  as  will 
entitle  the  plaintiff  to  a  decree  against  the  executor  for  pay- 
ment of  his  debt,  without  taking  the  account.^ 

§  265.  Care,  also,  should  be  taken  to  frame  the  charging 
part,  and  the  interrogatory  part  of  the  Bill,  with  such  certMnty, 
that  it  may  bring  out  all  the  facts,  which  are  required  by  the 
exigency  of  the  case.  Thus,  for  example,  if  the  Bill  seeks  a 
discovery  of  money  received  by  the  defendant,  it  should,  in  the 


Hall  V.  Mallbj,  6  Price,  S40,  358,  2K9  ;  Smitii  ■>.  Burnham,  2  Sumner,  B.  612  ; 
Hugbea  V.  Garner,  2  Yonoge  Si  Coll.  32S.  See  also  Hulholland  v.  Hendrick, 
1  Molloy,  R.  369  ;  S.  C.  Beatt  B.  277  ;  Graham  v.  Olirer,  3  Beavan,  R.  124, 
129;  Post,  g  2e5  a;  Auitin  e.  Chamben,  6  Clarke  &  Fin.  33;  AUwood  c 
Small,  e  Clarke  &  Fia.  3fiO,  488,  616  {  Copland  v.  Toulmin,  7  Clarke  &  Fin. 
R.  350,  373,  376  ;  Ualcolm  v.  Scott,  8  Hare,  R.  39,  63. 

1  Greilej  on  Evidence,  28.  ^  Ibid. 

3  Savage  v.  Laue,  G  Hare,  32, 
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iDterrogatoiyj)art,  following  the  charging  part,  inquire  not 
only,  whether  the  defendant  had  received  the  money,  but 
whet)ier  any  other  person  had  received  it  by  his  order,  or  for 
his  use}  So,  if  the  Bill  inquires  aboat  deeda,  papers,  and 
documents,  it  should  be  stated,  that  they  are  in  the  custody  or 
power  of  the  defendant,  and  that  the  truth  of  the  matters  in 
the  Bill'would  appear  from  them  ;  for,  otherwise,  a  motion  to 
produce  them  might  be  successfully  resisted.* 

§  £65  a.  Another  very  important  rule  aa  to  the  frame  of 
Bills,  (already  alluded  to,")  seems  now  established  in  England; 
and  that  is,  that  if  the  Bill  means  to  rely  upon  any  confessions, 
conversations,  or  admissions  of  the  defendant  either  written  or 
oral,  as  proof  of  any  facts  charged  in  the  Bill,  (as,  for  ex- 
ample, of  fraud,)  the  Bill  must  expressly  charge  what  such 
confessions,  conversations,  or  admissions  are,  and  to  whom 
made,  otherwise  no  evidence  thereof  will  be  admitted  at  the 
hearing.  The  ground  of  this  doctrine  seems  to  be,  ^t  other- 
wise the  defendant  may  be  taken  by  surprise  and  entrapped, 
since  he  cannot  know  that  any  such  evidence  is  intended  to  be 
produced,  as  the  interrogatories  put  by  the  plaintiff  to  the  wit- 
nesses, are  not  made  known  to  him.*     Whether  the  like  rule 


'  Grwley  on  EvidBnce,  20,  88. 

>  Greale^  on  Evidence,  S3.  See  Id.  44,  aa  to  the  manner  of  framiiig  interrog- 
afames. 

3  Ante,  S  l<3. 

*  Hall  0.  Haltbf,  6  Price,  !40,  25S,  359;  Evans  e.  BickneU,  6  Tea  183 ;  Hnl- 
bolland  o.  Hendrick,  1  Molloj',  R.  869 ;  S.  C.  Beatt.  277 ;  Fitz^rald  t>.  O'Fla- 
hertj,  1  tioiloy,  B.  360;  Earia  v.  Pickin,  1  Ram.  &  Mylnc,  547  ;  GraliBm  t>. 
Oliver,  3  Beavaii,R.  124,  1S9;  Hughei  e.  Garner,  2  Yonnga  &  CoU.  S28 ;  Gra- 
ham c  Oliver,  S  Beavan,  R.  124,  199;  AuBtin  v.  Chamber*,  6  Clarke  ^ 
Fin.  B.  M;  Attvood  v.  Small,  6  Cl&ike  &  Fin.  R.  360,  486,  616;  7  Cop- 
land p.  Tonlmao,  7  Clarke  &  Fin.  R.  350,  ST3,  376;  Graslef  on'  Evi- 
dence, 397;  Ante,  g  228,  2S8  ;  Post,  §  8BT.  The  doctrine  does  not  seem 
bi  be  fonnded  upon  any  very  clear  and  intelligible  principle.  A  confeMion, 
a  coDTemtion,  or  an  admiwion,  is  manifeatly  CDrnpetent  evidence  of  any 
fact,  whicb  ib  in  issue  between  the  partiei  to  eftaUisli  that  bet  In  a  trial  at 
law,  it  ii  not  Decewary  to  give  the  other  party  any  previous  notice  that  the  in- 
tention is  to  rely  on  evidence  of  soeh  confeMion,  adnunion,  or  conversation. 
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will  be  allowed  to  prevail  in  America,  may  be  deemed  a  matter 
open  to  much  doubt ;  for  the  like  reason  does  not  here  prevail, 

Wbj  the  mle  Bhoald  be  olherwiM  in  Equity,  it  \a  not  eaty  ta  H17.  Mr.  Baron 
Aldenon,  in  Haghei  f .  Garner,  3  Tonnge  &  Col).  S!B,  Kerned  to  think  that  if 
notice  was  charged  in  a  Bill,  that  proof  might  be  given  of  that  &ct  hy  the  con- 
feuion,  or  adminon,  or  convenation  of  the  partf  vithout  l>«^  itkted  in  tbo 
Bill.  Id  Auitin  v.  Chainbera,  6  Clarke  &  Fin.  SS,  Lord  Cott«oham  sud :  '>  The 
Bill  alleges,  that,  prior  to  the  sale,  Mr.  Austin  desired  Mr.  Chambers  to  attend, ' 
and  bid  and  bnj  for  him.  This,  Mr.  Chambers  postiTelj-  denies.  One  witneai 
(Mr.  Sincl^r)  proves  it,  and  proves  h  in  this  wa^ ;  that,  aA«r  the  sale,  or  at  the 
time  of  the  sale,  Mr.  Chambers  made  an  arrangement  with  the  sheriff,  and  aftei^ 
mtrds  stated  that  he  had  bid  for  Mr.  AaMin,  and  that  Mr.  Austin  was  the  pni^ 
chaser,  and  that  be  had  bid  fbr  bim,  and  was  his  ^ent  in  the  purchase.  Now 
the  Bill  charges,  that  the  defendant  had  admitted  that  he  had  parchawd  tor  his 
client,  Mr.  Austin,  but  it  does  not  charge  that  he  had  said  so  to  a  vritness  of  the 
name  of  Sinclair.  If  the  Bill  had  chained,  that  he  had  said  so  to  Mr.  Sinclair, 
the  defendant  would  have  had  an  opportunity  of  crost^xamining  Mr.  Kachur, 
or  of  evaminiug  other  persons  who  were  present  at  the  time,  if  any  peraon 
could  he  found,  who  would  dispnte  the  statement,  which  Mr.  Sinclair  made  upon 
the  subject.  But  as  tbis  Bill  only  seta  out  as  a  general  allegation,  that  he  often 
said  so,  without  referring  to  anyone  instance  in  particular,  the  defendant,  of 
course,  had  ao  possible  meana  of  meeting  the  case  made  npon  the  evidence.  I 
have  bad  frequent  occasion  in  this  House  and  elsewhere,  to  state  that,  where  I 
find  evidence  of  an  admission,  and  that  admission  is  not  put  directly  in  issue  hy 
the  pleadings,  so  that  the  party,  against  whom  it  was  intended  to  be  used,  had 
no  opportunity  of  meeting  it  by  other  evidence,  it  would  be  a  most  unjust  thing 
to  bind  the  interests  of  the  party  by  an  admia^on  so  proved,  and  it  would  be  a 
way  of  ^ving  facility  for  producing  &lse  evidence,  and  be  very  dangerous  and 
injurious  to  the  general  interests  of  suitors."  In  Attirood  v.  Smalt,  6  Clarke  & 
Fin.  SI  6,  the  same  learned  Chancellor  said:  "The  propositions  arising  from 
these  &cts  are  theee :  an  imputatiDn  of  fraud  is  made  ^unst  Mr.  Atlwood,  be- 
cause, when  the  deputation  went  down,  he  produced  books  of  the  year  18IS. 
Other  more  recent  infbrmatiOD  was  called  for,  and  he  is  represented  to  have  said 
that  there  were  no  yield  books  subsequent  to  1818.  Then  the  aDegation  is,  that, 
although  that  was  true,  yet  be  had  in  his  possession  certain  stock  papers,  which, 
although  tbey  would  not  of  themselves  show  the  yield,  would  have  been  on  item 
in  the  calculation  in  order  to  ascertain  them ;  that  he  knew  those  yield  papers 
would  show  a  yield  different  and  less  favorable  than  what  it  was  in  1818,  and 
that  knowing  that  he  purposely  and  fraudently  suppressed  that  information. 
When  the  cause  was  argued  at  your  Lordship's  bar,  it  was  observed  by  the 
counsel  for  the  appeUant  that  there  was  no  such  case  upon  the  record.  I  very 
carefully  looked  at  it  at  the  time ;  I  have  very  carefully  looked  at  it  since ;  and 
1  find  thai  observation  is  perfectly  well  founded,  that  the  Bill  does  not  state  any 
such  case.  If  the  BiU  states  no  such  case,  particulariy  where  the  attempt  is  (o 
fix  fraud,  according  to  the  rules  d  a  Court  of  Equity,  yon  cannot  permit  the 
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Other  to  justify  or  require  it,  as  all  tfae  interrogatories  and 
croas-iaterrogatories,  put  or  iateniled  to  be  put  to  the  witnesses, 

party  to  go  into  QTidsiice  fix  the  pnrpose  of  proriug  it,  and  you  caaoot  infer 
my  tluDg  ftmi  tlie  circonutuice  of  the  defendant  io  soch  a  Bill  not  haring  pro- 
dDMd  evideiKe  to  i«pel  sacb  an  imputstioQ,  no  Bucb  impntation  being  made 
upon  the  BiU>  lliat  ii  the  reason,  why  1  threw  it  oat  of  the  cue  ;  I  conndered 
that  in  po  doiog  I  wai  acting  apon  the  perfectly  well  aKjertainod  rule*  of  a  Coart 
of  Equity."  loid  Brooghan,  in  the  wme  case,  <p.  488,)  affirmed  the  aaine  doc- 
trine. Hess  aothoritiw  mfficiently  ihow,  that  the  doctrine  is  now  weU  eatab- 
liriied  in  England,  apon  the  notion  of  the  extreme  iaconvenience  of  allowing 
the  defendant  to  gTTe  evidsnce  which  may  opente  a  perfect  mrpriie  upon  the 
plaintiff.  Aod  it  wemi  applied  in  cases  of  fraud,  not  only  to  the  confessions, 
and  admimms,  and  conversations  of  the  plvnttff,  bnt  also  to  his  acta  or  coa- 
ceahnents,  when  offered  as  CTidence  of  the  i^nd.  The  doctrine  in  both  respects 
was  much  discossed,  and  greatly  doubted  by  the  Court  in  Smith  v.  Bomham, 
(I83T,)  2  Smnoer,  R.  S12.  On  that  occtwon,  the  Court,  aAer  reviewing  the 
anlhoritiei  at  that  lime  existing  on  tfae  sabject,  said :  "  If,  then,  in  the  absence 
of  anthority  in  &Tor  of  the  rule,  we  look  to  principle,  it  seems  to  ma  impoaible 
that  it  can  be  supported.  Hiere  is  no  pretence  to  say,  that,  in  general,  it  is 
true ;  that,  as  to  the  bets  to  be  pnt  in  issue,  it  ia  neceisaiy,  not  only  to  charge 
these  facts  in  the  Bill,  bnt  also  to  state  io  the  Bill  the  materials  of  proof  and 
tevdmooy,  by  means  of  which  these  facts  are  to  be  supported.  Lord  Chancellor 
Hart  has  admitted  this  in  die  fullest  manner,  saying:  ■  The  eridence  of  facta, 
whether  documentary  or  not,  need  not  be  pat  in  issue ;  eridence  of  confessions, 
whether  documentary  or  not,  most'  Why  adminions  or  nuTersations,  u 
materials  of  pnx^,  shonld  be  exceptions  ftom  the  general  practice,  I  profess 
myself  ndiolly  unable  to  cwnprebend.  Other  papers  and  lestiniony  may  be 
quite  aa  mueb  matters  td  sDiprise,  as  documents  or  testimony,  as  oonvenations  or 
admissions ;  and  the  circumstance,  that  conTersations  or  admissions  are  more  easily 
manufactured  than  other  proo6,  fninisheB  no  grotmd  against  the  competency  of 
such  evidence,  but  onlyagainst  its  cogency  as  satisfactory  proof.  Twogronndsare 
relied  on  to  support  the  excepUon.  The  first  is,  that  Uie  defendant  may  not  be 
taken  by  surprise,  and  (as  it  has  been  said)  admitted  out  of  his  estate ;  but  may 
have  an  tq^portnnity  to  cron-examine  the  witnesses.  The  second  is,  that  the 
defendant  may  have  an  opportunity,  in  bis  answer,  fully  to  deny,  or  to  explain 
the  suppOMd  admissons  or  conversations.  Now,  the  former  gronnd  ia  wholly 
in^iplieable  to  our  practice,  where  the  interrogatories  and  cross-in terrogatoriea 
pot  to  every  witness  are  fully  known  to  both  parties ;  and,  indeed,  in  the  laxi^ 
of  our  practice,  where  the  answers  of  the  witness  are  usually  as  well  known  to 
both  parties.  So  that  there  is  no  general  ground  for  imputing  surprise.  Indeed, 
in  this  very  case,  it  is  admitted  by  the  learned  counsel  for  the  defendant,  that 
there  has  not  been  any  surprise.  The  second  ground  is  applicable  here.  But, 
then,  proo&,  documentary  or  otherwise,  may  be  offered  as  evidence  of  facte 
charged  in  the  Bill,  as  well  as  admisNonB  and  conversations,  which  it  might  be 
equally  important  for  the  deftndtnt  to  have  an  opportunity  to  deny  or  to  ex- 
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are  required  to  be  made  known  to  the  other  part^  before  any 
of  them  are  examined,  or  at  the  time  of  ezaminatioo  ;  and 

plain,  in  order  fo  iopport  bia  defence.  Tet  tha  eridenee  of  nich  facti  a  not, 
tberefore,  inadnuMUe.  So  that  'tbe  exception  ii  not  ooextenaive  with  the  Bup- 
poaed  mischief.  Bat  it  leems  to  me,  that  the  esceptioD  would  itself  be  intro- 
ductive  of  mnch  rf  the  mischief,  aguost  which  the  practice  of  the  Eofliali 
Court  of  Chanceij  is  designed  to  gaexd  saiton.  In  general,  tbe  tertimonj  to 
be  given  hy  witneeees  in  a  caaBe  at  issue  in  Cbtncerj,  is  stodiooaly  ctwccttled 
until  after  publication  is  fonnallj  anthoriced  bj  the  Court.  "Hie  wttneMes  are 
examined  in  secrat  upon  interrogatories  not  preTioudy  made  known  to  tbe 
other  party.  The  object  of  this  course  is  to  prevent  the  fabrication  of  new  evi- 
dence to  meet  the  exigencies  of  the  caose,  and  to  take  awaj  the  temptations  to 
tamper  with  tbe  witnesses.  Now,  if  the  exception  be  well  fbanded,  it  irill 
(as  has  been  slroogly  pressed  b^  counsel)  aflbrd  great  opportunities  and  great 
temptations  to  tamper  with  witnesseft,  who  are  known  to  be  called  to  testify  to 
particular  admismons  and  conTersations.  So  that  it  maj  well  be  doubted, 
whether,  consistently  with  the  avowed  ohjecta  of  the  Eogltsb  doctrines  on 
this  Butgect,  such  an  exception  conld  be  safely  introdaced  into  the  English 
Chancery.  There  is  another  difficulty  in  admitttng  the  exception ;  and  that 
is,  that  there  is  no  reciprocity  in  it;  for  while  the  defendant  in  a  sail  would 
have  the  full  benefit  of  it,  tbe  plaintiff  woold  have  none,  since  hii  own  adnos*  ' 
sions  and  conversations  might  be  used,  as  rebutting  avidance,  against  bis  chums 
assorted  in  tbe  Bill,  atthoogb  they  were  not  specifically  referred  to  in  the 
answer.  Several  cases  have  been  referred  to,  both  in  the  Engiish  and' American 
Reports,  in  which  the  case  has  been  mainly  decided  upon  tha  adminions  or 
COnversalionB  of  the  partiee,  which  were  not  specifically  stated  in  the  Bill,  or 
other  pleadings.  I  hare  examined  those  eases ;  and,  although  it  is  not  pontively 
certain,  that  there  were  not,  in  any  instance,  any  such  admisnoos  or  conversa- 
tions charged  in  tbe  Bill,  yet  there  is  the  strongest  reason  to  believe,  that  such 
was  the  fact ;  and  no  comment  of  the  counsel  or  of  the  Court  would  lead  us  to 
the  supposition,  that  there  was  imagined  to  be  any  irregularity  in  tbe  evidence.  I 
allude  to  the  cases  of  I«nch  v.  Lencb,  10  Yea.  R.  511 ;  Besant  v.  Richards, 
1  Talmyn,  R.fi03;  Neatbway  n.  Ham,  1  Tabnyn,  B.  316;  Necot  tr.  Barnard,  4 
Buaa.  B.  247 ;  Park  v.  Peck,  1  Paige,  R.  477 ;  Marks  o.  Pell.  1  John.  Ch.  E, 
fi94j  and  Harding  v.  Wheaton,  11  Wheat  R.  103  ;  S.  C.  2  Mason,  R.  178.  So 
far  as  my  own  recollection  of  tbe  practice  in  tbe  Courts  of  tlie  United  States 
has  gone,  I  can  say,  that  I  have  not  the  slightest  knowledge,  that  any  such  ex- 
ception has  ever  been  urged  in  the  Circuit  Courts,  or  in  the  Supreme  Court, 
although  numerous  occasions  have  existed,  in  which,  if  it  was  a  valid  objection, 
it  must  have  been  highly  important,  if  not  abecdntely  decisive.  Until  a  com- 
paratively recent  period,  I  was  not  aware,  that  any  such  role  was  insisted  on  in 
England  or  America,  notwithstanding  the  case  of  Hall  e.Maltby,e  Price,  B.  iM, 
263,  !56.  Indeed,  Mr.  Greeley,  in  his  late  Treatise  on  Evidence,  has  not  reo- 
ognized  any  such  role,  although,  in  one  passage,  tbe  subject  was  directly  nnder 
his  consideratioD,  and  he  relied  for  a  more  geoeral  puipose  oa  that  Teiy  oaM> 
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dius  oeitber  party  can  be  under  any  surprise,  if  the  interr<^- 
atoriea  point  to  any  confessions,  or  conversations,  or  admissions, 
made  to  any  witness.^ 

If  it  bad  been  clear]/  settled  in  Englaod,  it  would  scarcely  bave  escaped  tbe  at- 
tention of  BDf  elementary  writer  profcwedlj  discosung  tfao  general  doctrines  of 
eTi'dence  in  tbe  Conrta  of  Eqnitj.  Mj  opinion  is,  tbat  tbe  principle  to  be  de- 
dnced  from  tbe  case  in  6  Price,  R.  330,  before  Lord  Chief  Baron  lUcbard), 
supported,  as  it  is,  by  tbe  other  cases  already  cited  before  Lord  Chancellor  Hart, 
U  not  of  sufficient  authority  to  establish  the  exception  contended  tor,  as  an  excep- 
tion known  and  acted  npon  in  tbe  Court  of  Chancery  in  England,  wboee  practice^ 
and  not  that  of  the  Court  of  Exchequer,  furnishes  the  basis  of  the  Equity  practice 
of  tbe  Courts  of  the  United  Slates.  I  have  a  very  strong  impression,  that,  in  Ame- 
rica, tbe  generally  received,  if  not  the  universal  practice,  is  against  the  validity 
of  tbe  exception.  If  the  authorities  were  clear  Uie  other  way,  I  should  follow 
them.  But  if  I  am  to  dedde  the  point  upon  general  principles,  independent  of 
anthority,  I  must  say,  that  I  cannot  persuade  myself,  that  tbe  exception  is  well 
(bunded  in  the  doctrines  of  Equity  jnrisprndence,  as  to  pleadings  or  evidence.'' 
In  Malcolm  v.  Scott,  S  Hare,  R.  39,  63,  Mr.  rice-Chancellor  Wlgram  used  the 
ftdlowing  language  where  certain  letters  were  offered  in  evidence  and  not 
chafed  as  such  in  the  Bill.  "  Another  objection  was,  tbat  tbe  letters  principally 
relied  upon  were  not  charged  in  the  Bill,  and  it  was  urged  that  they  werei 
therefore,  inadmisrible.  The  cases  of  Whitley  v.  Martin,  3  Beavan,  R.  22G,  and 
Graham  v.  Oliver,  3  Beavan,  R.  124,  were  cited,  to  which  I  bave  very  often 
been  referred.  Tbcj  appear  to  me  to  be  cited  for  a  proposition  much  broader 
than  Lord  Langdale  ever  meant  to  lay  down.  It  is  very  difficult  to  say,  tbat 
those  particnlar  cases  could  have  been  decided  otherwise  than  they  were ;  but 
tbe  marginal  notes  go  much  further  than  the  judgments.  This  Bill,  however, 
expressly  charges,  that  there  was  an  agreement  for  giving  the  lien  in  question, 
and  I  am  perfectiy  clear,  according  to  the  rule  Lord  Cottenbam  laid  down,  that, 
whatever  would  be  (be  evidence  of  an  agreement  at  law  is  evidence  in  Equity, 
subject  to  this,  tbat  if  one  party  should  keep  back  evidence  which  the  other 
might  explain,  and  thereby  take  him  by  surprise,  the  Court  will  give  no  effect 
to  sncb  evidence,  without  fint  giving  tbe  party  to  be  affected  by  it  an  oppor- 
tunity of  controverting  it.  Tbe  only  observation  I  make  as  to  tbe  absence  of 
tbe  letters  in  the  Bill  is,  that,  as  this  is  a  proceeding  against  parties  abroad,  1 
should  have  been  very  much  disinclined  to  grant  the  injunction  agunst  them  if 
I  bad  found  the  plaintiff  had  kept  back  letters  which  might  bave  been  com- 
municated to  the  parties  in  In^a,  and  to  which  they  might  bave  given  an 
answer.  It  is.  not  undeserving  of  remark,  tbat  tbe  only  letter  relied  upon,  is 
tbat  of  the  18th  of  January,  1811,  and  the  other  letters  are  merely  referred  to 
generally,  and  are  not  stated  as  giving  a  lien ;  they  are  adduced  merely  to  sup- 
port the  general  statement,  that  a  lien  had  been  given.  I  do  not,  however,  dis- 
pose of  the  case  upon  this  narrow  ground;  although,  perhaps,  I  might,  as  a 
matter  of  pleading,  have  done  so."  See  also  Whitley  v.  Martin,  S  Beavan,  R. 
236 ;  Willan  v.  Willan,  16  Ves.  72-87,  88. 
1  See  Smith  v.  Bnmham,  %  Sumner,  R.  632. 
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§  366.  On  the  other  hand,  care  must  be  takeo  not  to  over* 
load  Bills  by  superfluous  slle^atioua  and  redundant  and  unne- 
cessary statements,  or  by  scandalous  and  impertinent  matter  ; 
for  if  any  Bill  be  found  such,  upon  due  reference  to  and  report 
of  a  Master,  the  plaintiff  and  his  counsel  will  be  liable  to  pay 
costs.'  Impertuience  is  the  introduction  of  any  matters  into 
a  Bill,  answer,  or  other  pleading  or  proceeding  in  a  suit,  which 
are  not  properly  before  the  Court  for  decision  at  any  particular 
stt^e  of  the  suit.'  One  of  the  Ordinances  of  the  Court  of 
Chancery,  constituting  a  fundamental  rule  of  the  Conrt,  is 
aimed  against  this  transgression  of  the  good  sense,  as  well  as 


■Mitf.  Eq.  PI.  by  Jeremj,  48 ;  Gilb.  For.  Bom.  91;  Emenoo  v.  DsllUoo, 
lCh.Rep.  194;  Williio.  £v&ns,  2B.  SiBe&tt.  223;  3  Woodde(uLect.fi5,p.3TS. 
An  exueplioa  ibr  impertinence  muat  be  supported  t'ti  lolo,  or  it  will  bil  altogeth- 
er. Wagst&ff  t>.  Bi7an,  1  Bum.  &  Mjlne,  B.  80 ;  Tucker  v.  Cheshire  Bailroad 
Co.  1  Foster,  37.  See  Tench  e.  Cheese,  1  BesT&n,  B.  STl,  B74,  and  cues  on 
impertinence  generally  cited ;  Id.  p.  S7S,  note.  [Ab  to  what  allegatjoiuare  not 
scandalotu,  see  Everett  v.  Prythergcb,  IS  SirooDB,  S6S.] 

3  Wood^  V.  Mann,  1  Sumner,  B  506,  5  78 ;  Langdon  t>.  Goddard,  3  Story,  B. 
13.  The  Seth  and  S7th  Bulei  of  the  £quitj  Bule«  of  the  Sapreme  Coortofthe 
United  Statea,  Jantuiy  Term,  1842,  are  as  foUowg :  "  Every  Bill  iball  be  ex- 
pressed in  as  brief  and  succinct  terms  as  it  reasonably  can  be,  and  shall  contain 
no  unnecessary  recitals  of  deeds,  documents,  contracts,  or  other  ioitrumenta, 
in  hac  verba,  or  any  other  impertiDent  matter,  or  any  scandaloos  matter  not 
relevant  to  the  suit.  Ifit  does,  it  may,  on  exceptions,  be  referred  to  a  Master 
by  any  judge  of  the  Court,  for  impertinence  or  scandal,  and,  if  so  found  by  him, 
the  matter  shall  be  expunged  at  the  ecpease  of  the  plaintiff,  and  be  shall  pay  to 
the  defendant  all  his  costs  in  the  suit  up  to  that  time,  unless  the  Coart,  or  a 
judge  thereof,  shall  otherwise  order.  If  the  Master  shall  report,  that  the  Bill  is 
not  scandalous  or  impertinent,  the  pUintiff  shall  be  entitled  to  all  costs  occa- 
sioned by  the  referance."  —  "  No  order  shall  be  made  by  any  judge  for  refer- 
ring any  Bill,  answer,  or  pleading,  or  other  matter,  or  proceeding  depending 
before  the  Court  for  scandal  or  impertinence,  unless  exceptions  are  taken  in 
writing  and  signed  by  counsel,  describing  the  particular  passages,  whinh  are  con- 
sidered to  be  scandalous  or  impertinent^  nor  unless  the  exceptions  shall  be  filed 
on  or  before  the  next  rule  day,  after  the  process  on  the  Bill  shall  be  returnable, 
or  after  the  answer  or  pleading  is  filed.  And  such  order,  when  obtained,  shall 
be  considered  at  abandoned,  unless  the  party  obtuning  the  order  shall,  without 
any  unnecessary  delay,  procure  the  Master  to  examine  and  report  tor  the  same, 
on  or  before  the  next  succeeding  rule  day,  or  the  Master  shall  certify,  that  fur- 
ther time  is  necessary  for  him  to  complete  the  examinatioa." 
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dw  good  tBBte,  of  Eqaity  Pleadmga.  It  declares,  "  That  coun- 
sel are  to  take  care,  that  die  saye  (Bills,  answers,  and  other 
pleadings,)  be  not  stnfied  with  repebtions  of  deeds,  writings,  or 
records,  m  hiec  verba  ;  but  that  the  effect  and  substance  of  so 
Bftnch  of  tbem  only,  as  is  pertinent  and  material,  be  set  down, 
and  that  in  brief  terms,  without  long  and  needless  traverses  of 
points,  not  traversable,  tautologies,  multiplication  of  words,  of 
ether  impertinences,  occasioning  needless  prolixity;  to  the  end, 
the  ancient  brevity  and  succinctness  in  Bills  and  other  plead- 
mgs  may  be  restored  and  observed.  Much  less  may  any  coun- 
sel insert  dierein  matter  merely  criminous  or  scandalous,  under 
die  penalty  of  good  costs  to  be  l^d  on  such  counsel."  ^ 

§  267.  However,  in  cases  of  mere  impertinence,  the  Court 
will  not,  because  there  are  here  and  there  a  few  unnecessary 
words,  treat  them  as  impertinent ;  for  the  rule  is  designed  to 
prevent  oppression,  and  is  not  to  be  so  construed,  as  to  become 
itself  oppressive.'  Nor  will  the  Court,  in  cases  of  alleged  im- 
pertinence, order  the  matter  alleged  to  be  impertinent  to  be 
Btmck  out,  aniess  in  cases  where  the  impertinence  is  very  fully 

■  BeamM,  Ord.  in  Ch.  ie5-l«7 ;  Id.  26 ;  U.  69,  TO  ;  Wyatt,  Fract  Reg.  57, 
18 ;  Cooper,  Eq.  PI.  IS,  1» ;  Hood  r.  Inmaa,  4  Jolm.  Ch.  B.  4S7.  Mr.  Cooper, 
in  hia  Eqoitj  Fleadmgi,  (p.  19,)  nya:  "PioExi^  appears  to  hare  been  an- 
cientlf  a  &Dlt  id  a  Bill  of  the  kind  above  mentioned.  And  Lord  Keeper  Bacon, 
to  preTont  it,  kppean  to  hare  made  an  order,  that  no  BiU  shall  contain  above 
fifteen  iheeti  of  paper,  which  bj  a  Bubseqaeat  order  of  Lord  Chancellor  Eger- 
Joa,  were  to  be  written  Siteen  lines  in  a  sheet ;  and  if  the  cconplainant  exceeded 
the  alkitled  qaanti^,  it  was  a  ground  cf  demurrer;  but  wluch  waa  afterward* 
chaoged  into  reccmipenung  tbe  defendant  hj  coats,  as  ia  at  prevent  done  for  irret 
erant  matter.  The  letter  of  this  rule  of  pleading  baa  been  long  done  Awaj ;  bat 
the  principle  of  it  atill  remains  in  the  existing  rulea  of  the  Conrt,  as  to  scandit 
and  impertinence,  and  in  the  regulated  quantity  of  writing  in  offioe-copea,  wbieh 
may  be  traced  to  the  above  ancient  orders  for  their  fbondation  and  origin."  It 
ia  dearlj  impertinence  not  only  to  state  irrelevant  &cts,  but  to  dte  puUio  stat- 
utes at  large,  or  to  state  matters  of  law ;  for  the  Conrt  is  bonnd  to  take  ju^cU 
notice  of  the  latter,  witbont  any  averment  1  Hont  Eq.  Pt.  !S ;  2  Hont  Eq. 
H.  ei,  92.  See  the  S6th  and  27th  of  the  Equity  Boles  of  the  Supreme  Court 
of  the  United  States,  Jaouai;  Term,  184S,  cited  Sapra,S266,note;  1  Howard,F 
R.  Inlrod.  p.  49,  50 ;  1 7  Peten,  B.  Appendix,  p.  69,  66. 

>  Del  Foot  r.  Do  Tutet,  1  Tun.  &  Bun.  489. 
■4.PL.  M 
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and  clearly  made  out ;  for  if  it  is  erroQeously  struck  out,  the 
error  is  irremediable ;  but  if  it  ia  not  struck  out,  the  Court  may 
set  the  matter  right  in  point  of  costs.^ 

§  S68,  In  examining  the  question,  whether  an  allegation  or 
statement  in  the  Bill  is  relevant  or  pertiuent,  it  must  be  reocA- 
lected  that  a  Bill  in  Chancery  is  not  only  a  pleading  for  the 
purpose  of  bringing  before  the  Court,  and  putting  in  issue  the 
material  allegadons  and  diarges,  upon  which  the  plaintiff's  right 
to  relief  rests,  as  is  done  in  a  dedaradun  in  a  suit  at  law ;  but  it 
is  also,  in  most  cases,  an  examination  of  the  defendant  upon 
oath,  for  the  purpose  of  obtaining  evidence  to  establish  the 
plaintiff's  case,  or  to  counterprove  or  destroy  the  defence  which 
may  be  set  up  by  such  defendant  in  his  answer.  The  pluntiff 
may,  therefore,  state  any  matter  of  evidence  in  the  Bill,  or  any 
collateral  fact,  the  admission  of  which,  by  the  defendant,  may 
be  material  in  establishing  the  gener^  allegadons  of  the  Bill, 
as  a  pleading,  or  in  ascertaining  or  determining  the  nature,  and 
the  eiUentj'and  the  kind  of  relief,  to  which  the  plaintiff  may  be 
entitled,  consistently  with  the  case  made  by  the  Bill ;  or  which 
may  legally  influence  the  Court  in  determining  the  question  of 
costs.  And  where  any  allegation  or  statement  contained  in  the 
Bill  may  thus  affect  the  decision  of  the  cause,  if  admitted  by 
the  defendant,  or  established  by  proof,  it  b  relevant,  and  can- 
not be  excepted  to  as  impertinent.' 

>  DsTiB  tr.  Crippa,  2  Yoonge  &  Coll.  New  lUp.  443,  where  Ur.  Vice-CIunceK 
lor  Bruce  aud:  "The  Court,  in  cue*  of  impertiDence,  ought,  before  expimgiDg 
the  matter  alleged  to  be  impertineiit,  to  be  especially  clear,  that  it  is  such  aa 
onght  to  be  Btmck  out  of  the  record,  for  tbis  reasoa,  that  the  error  on  one  ndev 
inemediaUe,  on  the  other  not  If  the  Coart  Btrikes  it  oat  of  the  record,  it  M 
gone,  and  the  p^rty  may  then  have  no  oppoTtaoitj  of  placing  it  there  again; 
whereas,  if  it  is  left  on  the  record,  and  is  prolix  or  oppreesive,  the  Coart,  at  the 
hearing  of  the  cause,  has  power  to  set  the  matter  right  in  pcnot  of  costs.  That 
coosideiation  has  been  alluded  to  hj  Lord  Eldtw,  in  Parker  v.  Fairlie,  and  other 
caaes.  It  onght  to  be  clear  to  demonstration,  that  the  matter  complained  of  is 
tmpertineni,  before  ^t  wUcb,  if  wrong,  is  irremediable,  is  done."  See  also  At- 
torney-General V.  Bickarda,  G  Beavan,  R.  444 ;  Tncker  r.  Cheshire  Bwlroad 
Co.  1  Foster,  38. 

>  Siwlef  v.  WdTeHon,  6  Puge,  B.  523 ;  Meobanica  Bank  v.  Levy,  8  Paige, 
B.60S.    See  Mitchell  0.  Eoecker,  I!  Buavan,  44. 
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§  S69>  It  was  to  prevent  these  glaring  faalts  of  scandal  and 
impertinenoe,  alike  misdiievous  ^and  oppressive,  (which  might 
make  the  records  of  the  Courts  the  vehicles  of  slander  or  idle 
gosedp,)  that  Courts  of  Equity,  at  a  very  early  period,  required 
(as  we  have  seen)  all  Bilk  to  have  the  sigDature  of  counsd 
affixed  to  them ; '  and  if  no  such  signature  appears,  or  the  sig- 
nature is  not  genuine,  the  Bill  will  be  dismissed,  or  ordered  to  be 
taken  off  the  files  of  the  Court,'  If  either  of  these  faults  exist 
in  a  Bill,  it  may  be  objected  to  by  the  defendant  in  the  first 
stages  of  the  cause,  upon  a  motion  to  refer  it  to  the  Master,  to 
inquire  into  the  foundation  of  the  objection.  But  nothing, 
which  is  praitively  relevant  to  the  merits  of  the  cause,  however 
harsh  or  gross  the  charge  may  be,  can  be  correctly  treated  as 
scandalous.  Thus,  for  example,  in  Bills  to  set  aside  deeds,  or 
other  instruments,  for  fraud,  there  are  often  to  be  found  gross 
charges  in  relation  to  the  matter  of  the  asserted  fraud.  But 
&ese  charges  are  not,  by  any  rule  of  the  Court,  to  be  deemed 
scandalous.  And,  indeed,  such  a  proceeding  might  be  dan- 
gerous to  the  cause  itself,  and  prevent  a  doe  investigation  of 
its  merits.  Hence  it  is,  that  nothing  pertinent  to  the  cause  is 
ever  de«ned  scandalous  ;  and  the  degree  of  the  relevancy  is 
not  deemed  material.'' 

§  2J0.  It  is  obvious  that  a  Bill  may  contain  matter,  which 
ia  impertinent,  without  the  matter  being  scandalous ;  but  if,  in 
a  technical  sense,  it  is  scandalous,  it  must  be  impertinent.* 
According  to  the  ordinary  practice  of  the  Court,  a  Bill  cannot 
be  referred  for  impertinence,  after  the  defendant  has  answered, 

>  Ante,  3  47. 

"  Cooper,  Eq.  FL  18, 19 ;  Ifitf.  Eq.  FL  bj  Jeremy,  IS  and  note  (o)  ;  IHllon 
p.  Fnucia,  1  Dick.  EL  6S ;  French  t>.  Dear,  6  Vea.  647 ;  Abergavennf  v.  Aber- 
fprmnj,  2  P.  WiS.  312;  Ante,  %  47  and  nota. 

>  Cooper,  Eq.  FL  19 ;  Fenhonlet  v.  Famruit,  2  Vei.  24 ;  St  John  v.  SL 
John,  11  Vet.  636,  5SS ;  Coffia  v.  Cooper,  6  Tei.  614 ;  Ex  parte  Simpion, 
16  Tea  477. 

*  Cooper,  £q.  PI.  19 ;  Fenhonlet  v.  PaauTant,  8  Tea.  24 ;  Ex  parte  Simpioti, 
KTm.477. 
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or  baa  sabnutted  to  answer.'  But  it  may  be  referred  for  sean- 
dal  at  any  time ;  '  and  even,  by  leave  of  the  Court,  upon  the  ap> 
plioatioii  of  a  stranger  to  the  Buit.'  The  reason  of  the  di&^ 
mce  seems  to  be,  that  mere  impertinence  is  not  in  itself  {hvjJh- 
dicial  to  any  one ;  it  is  but  a  naked  superfluity.  But  scandal 
is  calculated  to  do  great  and  permanent  injury  to  all  persona, 
whom  it  a&ots,  by  making  the  records  of  the  Court  the  means 
•f  perpetuating  libellous  and  malignaDt  slanders ;  and  the  Court, 
in  wd  of  the  pidiUc  morals,  is  bound  to  interfere  to  suppress 
Hch  indaceocies,  whidi  may  slain  the  reputadoB  and  wound 
the  feelings  of  the  parties  and  thar  rdatives  and  friends.* 

§  fi71*  Iq  the  next  place,  a  Bill  should  not  be,  what  is 
technically  termed,  multifarious ;  for  if  it  is  so,  it  is  doaurraUe, 
^d  may  be  dismissed  by  the  Court  of  its  accord,  even  if  not 
olgected  to  by  the  defendant^     By  multifuiousness  in  a  Bill  is 


1  GHb.  For.  Bom.  91 ;  Cooper,  Eq.  PL  II. 

•  Co«(«r,  Eq.  PI.  19 1  Anon.  S  Yn.  WL 

s  Coffin  V.  Cooper,  S  Tm.  SU  ;  Williaaa  t>.  Dobh^  S  Bwtm,  B-  82. 

4  Id  Ex  parte  Sunpson,  tfi  Yes.  17T,  Lord  Eldon  mid :  *'  ITUmI,  whtcb  ii 
rtnted,  it  materi&I  to  the  isaue,  it  nay  be  bbe;  but  cannot  be  se&ndaloiu  ;  if 
^ennt,  it  1*  tot  impeitiawt,  though  (catidaloiiH  io  iti  nature ;  if  rdavaot  and 
pertiaent,  it  cannot  be  treated  ai  Kandaloiu ;  and  if  faiae,  it  muit  be  dealt  wilb 
in  anotlier  way.  But,  if  irrelerant,  and  eipecially  if  alsp  scandalous,  there  would 
be  mncfa  reason  to  regret,  ^lat  a  Court  should  not  be  armed  with  the  power  to 
IMotect  pwtiea  from  tlie  expenie,  and  it*  reevrda  from  the  it^in,  vfaici  too  &»• 
^oently  anM  frcnn  tfae  introdoction  of  iireleTant  and  scandalona  matter  upon 
affidavits  in  thii  jurisdiclion."  And  again  :  "  The  Court  ought  to  take  car«, 
that  in  a  suit,  or  in  (his  proceeding,  (in  bankniptcf,)  allegatiooi,  bearing  cm- 
dlf  on  the  lotaaX  cbaraoter  of  iBdiTidoala,  and  not  relennt  to  the  ntgect,  ihsU 
not  be  put  upon  the  record." 

9  Mitf.  Eq.  PI.  hj  Jeremj,  161,  and  note ;  Cooper,  Eq.  VL  183.  Hnltifvi- 
oosness  muit  be  objected  to  by  the  defendant  on  demairer,  and  cannot  be 
objected  to  bjr  him  at  the  hearing.  Wardn.  Cocdce,  5  Madd.B.  122;  Wynne 
V.  Callender,  1  Bum.  B.  293 ;  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  S70,  871 ; 
Benson  v.  Hadfield,  4  Hare,  B.  SS.  But  the  Court  may,  however,  lake  the 
oljectioii  at  tlie  bearing  tua  tponle;  fi>r  the  Court  is  not  bonnd  to  allow  a  Bill  of 
snob  a  nature,  althnigh  the  party  may  not  take  die  objection  in  season. 
Greenwood  v.  Chnrchill,  1  Mylne  &  E.  G09.  The  reason,  why  mutti&rioumess 
most  be  ii^en  by  the  defendant  bj  demurrer,  and  not  at  the  hearing,  is  said  by 
Loid  Bedesdale  to  be,  that  the  objection  of  mtdti&rioasnesi  proceeds  on  tlui 
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meant  the  improperly  joining  in  one  Bill  distinct  and  independp 
tsit  matters,  and  thereby  confounding  diem ;  as,  for  example, 
the  uniting  in  one  Bill  of  several  ntatters,  perfectly  distinct 
and  unconnected,  against  one  defendant,  or  the  demand  (tf 
several  matters  of  a  distinct  and  independent  nature  against 
several  defendants  in  the  same  Bill.^  In  the  latter  case,  the 
proceeding  would  be  oppressive,  because  it  would  tend  to  load 
each  defendant  with  an  unnecessary  burden  of  costs,  by  swell- 
ing the  pleadings  with  the  statement  of  the  several  clwms  of 
the  other  defendanfe,' with  which  he  has  no  conuecdon,'  Id 
die  former  case,  the  defendant  would  be  compellable  to  unite. 


ground,  that  though  the  nDitm  of  distinct  nalten,  in  eome  cases,  aYCnds  mnlt*- 
plidtj  of  snits ;  yet  it  creates  unnecessaiy  tronble  and  expense  to  the  partf, 
who  has  no  concern  with  the  other  trannction,  bj  pntling  him  to  the  trooUa 
and  expense  of  a  litigated  qnestion,  with  which  he  has  nothing  to  do.  This  can 
be  taken  advantage  of  only  bj  demurrer ;  because,  if  the  defendant  answer,  the 
expense  is  in  a  great  measure  incurred ;  and  it  will  be  too  late  for  Mm  to  com- 
plain, when  he  chooses  to  saffer  the  cause  to  proceed  to  a  bearing.  Wbaley  v. 
Dawson,  2  Sch.  &  Lefr.  371.  As  to  misjoinder  of  parties,  see  Ante,  §  203,  2ST; 
Post,  f  GD9,  530,  638-541,  644.  As  to  cases  where  the  objec^n  of  multifarioas- 
neaa  has  been  overruled,  see  Post,  §  278  a,  280,  284  a,  S80-510;  Ho^arto. 
Cntti,  1  Craig  &  Phill.  204. 

1  Cooper,  £q.  PL  182  j  MitC  £q.  PL  by  Jeremy,  181,  and  note;  West  v. 
Bandall,  2  Hason,  R.  201 ;  Saxton  e.  Davis,  IS  Ves.  80 ;  Burke  v.  Barna, 
Hardr.  E.  387 ;  Fellows  v.  Fellows,  4  Cowen,  R.  682.  "  Seeking,"  said  Lord 
Ekkw,  "  to  en&rce  diSerent  demands  ^unst  persons  liable  respectivelr,  bob 
not  as  connected  with  each  other,  it  (the  Bill)  is  clearlj  multifariooB."  SaxtMt 
K.  Davis,  18  Ves.  80.  See  also  West  r.  Bandall,  2  Mason,  B.  181 ;  Banks  e. 
Walker,  2  Sandibrd,  R'.  344  ;  Post,  §  630,  631,  538-541.  Perhaps  in  strictness 
of  laagoage  it  would  be  more  correct  to  call  it  a  niisJMuder,  where  difierent  and 
distinct  claims  are  mixed  up  in  the  same  Bill,  agtunst  the  same  defendant. 
Campbell  r.  Mackay,  1  Mylne  &,  Craig,  B.  618.  See  also  Attorney-General  v. 
St  John's  College,  7  Sim.  B.  241 ;  Newland  v.  Rogers,  8  Barb.  Ch.  R.  433 ; 
Post,  §  SS0-6S2.  See  H(^gart  c.  Cutts,  1  Crug  &  Phill  204.  Bignold  v.  Aud- 
land,  11  Sim.  R.  24,  where  a  demurrer  to  a  Bill  of  interpleader  was  held  multi- 
brioDS.  Post,  284,  391. 

»Mitf.  Eq.  PL  Iqf  Jeremy,  181;  Cooper,  Eq.  PI.  183;  Ward  p.  Duke  of  North, 
umberland,  2  Anst  R.  469;  Benverie  v.  Prentice,  1  Bro.  Oh.  E.  200;  Berke  ■>. 
Harris,  Hardr.  R  887 ;  Whaley  v.  Dairaon,  !  Sch.  &  Lefr.  371 ;  West  v.  Ban- 
dall, 2  Mason,  B.  201 ;  Brtnckerboff  t>.  Brown,  6  John.  Ch.  R.  139 ;  White  v. 
W]ul«,  6  OiU,  881 ;  Fellows  e.  Fellows,  i  Cowen,  B.  682 ;  Post,  $  I^O- 
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io  his  answer  and  defeooe,  Afferent  mattem,  wholly  v 
ed  with  eat^  other ;  and  tboa  the  proo&,  i^idicable  to  ea^ 
would  be  apt  to  be  coofoniided  with  each  other,  and  great 
delays  would  be  occaaioDed  by  waitiiig  for  the  proo&  reapeciiag 
line  of  the  matto^,  when  the  others  might  be  folly  ripe  &a 
bearing.^  Indeed,  Courts  of  Equity,  in  easea  of  this  sort,  are 
inxious  to  preserve  some  analogy  to  the  comparative  simplidty 
of  prooeetUngs  at  the  Conunon  Law,  and  thus  to  prevent  oon^ 
fusion  in  their  own  pleadings,  as  well  aa  in  their  own  decreea.' 

§  mjl  a.  But  the  ejection  must  still.'he  oonfined  to  cases, 
where  the  case  of  each  particular  defoadant  b  endrely  distinct 
and  separate  in  its  subject-matter  from  that  of  the  other 
defendants ;  for  the  case  against  one  defendant  may  be  so 
entire,  as  to  be  incapable  of  being  prosecuted  in  several  suits ; 
and  yet  some  other  defendant  may  be  a  necessaiy  party  to  stHne 
portion  only  of  the  case  stated.  In  the  latter  case,  the  objeo 
tion  of  multifariousness  could  not  be  allowed  to  prevul.'  So, 
it  is  not  indispensable,  that  all  the  parties  should  have  an  inter- 
est in  all  the  matters  contained  in  the  suit ;  it  will  be  snflident, 
if  each  party  has  an  interest  in  some  matters  in  the  suit,  and 
they  are  connected  wiUi  the  others.* 

[§  S7I  ^-  And  to  support  the  oljection  of  multifariousness, 
because  the  BOI  contuos  di&rent  causes  of  suit  against  the 
BMue  perstm,  two  things   must  concur;    first,  the   different 

1  Wbaley  V.  Damon,  2  Sch.  &  Lefr.  871 ;  Betka  n.  Qanit,  Haidr.  B.  8S7; 
Boyd  o.  Hoyt,  E  Pwge,  B.  65 ;  Port,  g  630. 

«  Cooper,  Eq.  PL  182 ;  Port,  §  630 ;  White  v.  Wbite,  5  Gill,  881. 

3  Attornej-General  d.  Poole,  4  Mylne  l^  Craig,  R.  17,  SI ;  Turner  e.  Botua- 
«on,  1  Sim.  &  Stn.  31S;  Attoniej-General  v.  Cmdock,  3  Uylne  &  Cnig,  85; 
Poa^  §  278  a.  MnltiiaiioiuDesg  as  to  one  defendant,  eonrtitutet  no  naoesMij 
gronnd  of  objection  bjr  the  other  defendants;  for  k  Bill  mAj  be  molti&noiH  u 
to  one  defendant,  and  not  aa  to  the  rest.  Attonief-GenenJ  e.  Orsdock,  8  Sim. 
B.  46S 1  S.  C.  8  Mylne  &  Ciaig,  8£ ;  Poat,  §  27(,  and  note,  S84,  MO,  1>98,  £99 
and  note.  See  also  Lumaden  v.  Frazer,  7  Sim.  B.  6G5  i  S.  C.  1  Mj\ao  &  Ctaig, 
1189;  Ante,  $  136  a. 

*  Addison  v.  Walker,  4  Yoonge  &  Coll.  iU.  See  Parr  c  AttonejMienMal, 
8  Claike  &  Fin.  4SS ;  WorUiy  v.  Johnson,  8  Georgia,  38S. 
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groonda  of  suit  musflM  wholly  distinct ;  aeoHidlj,  eaeli  groond 
atut  be  aaffident  as  stated,  to  rastani  a  BiH ;  if  the  groonda 
be  not  entirely  distinct  and  unconnected ;  if  they  arise  ont  of  * 
one  and  the  same  transaction,  or  series  of  transactions,  form- 
ing one  course  of  dealing,  and  all  tending  to  one  end ;  if  one 
eniDeetBd  stoiy  can  be  told  of  the  whole,  the  objection  does 
not  aj^ly.^ 

§  S7^-  A.  few  examples  may  illustrate  diis  doctrine  of  mol- 
tiferionsDess  in  rach  <^  its  branchee.  Thus,  if  an  estate  should 
be  sold  in  lots  to  diffiirent  persons,  the  purchasers  could  not 
join  in  exhibiting  one  Bill  against  the  vendor  for  a  specific  per- 
fbnnance ;  for  each  party's  case  would  be  distinct,  and  would 
depend  uptHi  its  own  peculiar  circumstances;'  and,  therefore, 
diere  should  be  a  distinct  Bill  upon  each  contract.  On  the 
other  baud,  the  vendor,  in  the  like  case,  would  not  be  allowed 
to  file  one  Bill  for  a  specific  performance  t^^ainst  all  the  par- 
chasers  of  the  estate,  for  the  same  reason.'  So,  if  a  Bill 
should  be  brought  for  a  specific  perfcmoance  upon  the  sale  of 
an  estate,  it  would  be  mnltifarioosness  to  indnde  in  such  a  Bill, 
a  prayer  for  relief  agunat  third  persons,  who  should  tdaim  an 
interest  in  the  estate,  and  who  are  anconoecfied  with  the  sale.* 
Thus,  for  example,  if  a  purchaser  of  an  equity  of  redemption 
under  a  contract  of  sale,  should  file  a  Bill  for  a  specific  per- 
formance, he  could  not  properly  join  the  mortgagee  in  such 
Bill,  or  any  third  person,  claiming  an  interest  in  the  equity  of 
redemption,  who  had  not  joined  in  the  contract."     So,  if  a 


1  Beside  w.  Uoane,  0  Ited.  Eq.  B.  813.  See  Laridna  t>.  Bidd,  21  Ala.  252- 
SMNailv.  Hobkir,  9G«<»!ps,S78;  2SAIa.0&8{  S  Ud.  Ch.  D.  4fl ;  Bobiiuoa 
w.  Cnw,  22  Cobb.  171. 

>  Cooper,  £q.  FL  )8*;  BayBer  v.  Joliui,  2  Dick.  &.  GTT ;  Brooke*  v.  Lord 
Wliit*roitli,lUBdd.R.8ej  PoU,  §  680-£S3. 

*Coop«r,Eq.n.lSS;  BKlofcMI^Lord  WhitwCKth,  t  Hadd.B.8e;  Lanuden 
■I  Fnier,  7  Sun.  B.  G»;  6.  C  1  Hjine  &  Cfsig,  B.  089. 

*  Hole  V.  SMth,  Jbb.  B.  4»0,  Mi. 

•  Ta^n  a  SbmU,  S  H^e  &  Cnig,  B.  63,  6B-71.    Oa  thu  ocoaaon,  Lord 
:  ■'ItuBotdi^inled,Art,geaenU7',tosBillftrBipeoi6cpeiw 
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plaintiff  should  ^poiut  A,  B,  and  C,  his  agents,  and  afterwards 
he  shonld  retire  from  the  agency  or  firm,  and  then  the  plaintiff 


fomuuice  of  &  oootntct  ot  sala,  the  parties  to  the  contract  ooij  are  the  pn]|>er 
parties ;  and,  irheo  the  gnrand  of  the  jurisdictMa  of  Courtd  of  Equitj  in  niila 
of  that  kind  ie  considered,  it  could  not  propeii^  be  otbenriae.  The  Coart 
aammeg  jurisdiction  in  such  cases,  because  a  Conrt  of  Law,  giving  damage*  oulf 
for  the  non-peiibnnauce  of  the  contract,  in  many  cases  does  not  afford  an  ade- 
quate remedj.  But,  in  Equity,  as  welt  as  at  law,  the  contract  constitutes  the 
right,  and  regulates  the  liatolitiet  of  the  parties ;  and  the  object  of  both  procoed- 
ings  is  to  place  the  party  complaining  as  nearly  as  possible  in  the  same  ntuatica>, 
as  the  defendant  had  agreed,  that  he  should  bo  placed  in.  It  is  obvious,  that 
persons,  strangers  to  the  contract,  and,  therefore,  neither  entitled  to  the  right, 
nor  subject  to  the  liabilities,  which  arise  ont  of  it,  are  as  much  strangers  to  a 
proceeding  to  enforce  the  execution  of  it,  as  thej  are  to  a  proceeding  to  recover 
damages  for  tbo  breach  of  it  And  so  is  the  admitted  practice  of  the  Court, 
Bnt  it  is  stud,  that  this  case  onght  to  be  an  exception  to  the  rule,  because  Phil- 
lips, in  whom,  as  first  mortgagee,  the  legal  estate  is  vested,  ii  not  willing  to  con< 
Tey  it  to  the  plaintiff,  the  purchaser,  withont  having  competent  authority  for  so 
doing,  and  that,  the  qnestion  being  raised,  whether  the  legal  estate  can  be  so 
conveyed,  Mrs.  Small  is  of  necessity  made  a  party  to  the  suit.  The  proponlion 
assumes  two  pmnts ;  fint,  that  Phillips  is  himself  a  proper  party  to  the  suit ;  and, 
secondly,  that  being  so,  it  is  competent  for  him  to  require  that  Mrs.  Small 
should  be  made  a  party  to  it.  Phillips  is  merely  a  mortg^^ee,  against  whom  no 
Bill  can  properly  be  filed,  except  for  the  purpose  of  redeeming  his  mortgage, 
and  that  by  a  party  entitled  to  redeem.  T\k  BUI  does  not  pray  any  redemption 
of  Phillips's  mortgage,  and,  if  it  had,  the  plaintiff  wonld  not  be  entitled  to  file 
tach  a  Bill.  He  is  only  connected  with  the  property  by  having  contracted  to 
purchase  the  equity  of  redemption,  and,  until  that  purchase  is  completed,  he 
cannot  redeem  the  n^rtgage.  Phillips  has  no  interest  in  the  specific  fBi&tno' 
ance  of  the  contract ;  he  is  no  par^  to  it ;  and  the  performance  of  it  cannot 
affect  his  security  or  interfere  with  bis  remedies.  Supposing,  however,  that  it 
was  competent  for  the  plaintiff  to  redeem  Fhillipa's  mprtgage,  he  can  only  be  so 
entitled  as  stan^ng  in  the  place  of  the  mortgagor;  but  a  mortgagee  can  never 
refuse  to  restore  to  his  mortgagor,  or  those  who  claim  aiider  him,  upon  repay- 
ment of  what  is  doe  upon  the  mortgage,  the  estate,  which  became  vested  in  him 
as  mortgagee.  To  him  it  is  immaterial,  upon  repayment  of  the  money,  whether 
the  mortgagor's  title  was  good  or  bad.  He  is  not  at  liberty  to  lUspate  it,  auy 
more  than  a  tenant  is  at  Uberty  to  dispute  his  landlord's  title.  PhiUipe,  there- 
fore, is  bound,  upon  payment,  to  restore  the  legal  estate  to  bis  mortgagor,  or  to 
those  who  claim  under  him.  By  Phillips's  mortgage  deed,  the  equity  of  redemp- 
tion was  reserved  to  SmalL  If  the  plaintiff  could  show  such  eqnity  of  redemp- 
tion to  be  vested  in  bim,  be  wonld  be  entitled,  npon  paying  the  mortgage  debt, 
to  demand  a  reconveyance  of  the  estate,  withont  regard  to  any  other  qnestion 
affecting  the  title  to  the  prc^er^.    I  am,  therefore,  of  apini<Hi,  that  FlnUifa 
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sboold  appoint  B,  G,  aod  D,  agents  in  the  same  business,  if  an. 
aooount  were  Bought  against  each  of  the  agenciea,  it  would  be 
multi&riouB  to  join  them  both  in  the  same  Bill,  where  the 
transactiona  are  8q>arate  and  distinct  under  each  agency, 
although  a  di&rent  rule  mi^t  apply  if  the  second  agency  was 
nnderstood  by  all  parties  to  be  a  mere  continuation  of  the  first, 
and  not  to  separate  the  transactions  of  the  one  from  the  others.* 

§  S^3,  So,  where  a  Bill  was  brought  against  a  corporatico 
to  estaliUsb  dght  charitable  bequests,  of  which  aevea  were  for 
tibe  benefit  of  poor  members  of  the  corporation  exdusirely,  and 
the  eighth  was  subject  to  a  6xed  payment  to  another  corpora- 
tion, which  made  the  latter  a  neeeuary  party  ibereto ;  it  wa4 
held,  that  the  Bill  wag  mald&rions ;  for  the  latter  corporation 
had  no  interest  in  the  other  seven  diarities.' 

§  S74<.  For  tlie  same  reason,  where  a  BiH  by  a  creditM* 
sought  an  account  ag^st  an  executor  and  trustee  of  the  testap 


buuHlf  i«  not  a  pcopor  paify  to  thic  niit,  and  that  he  cannot,  by  not  Umaelf 
inuEtiiig  upon  the  objection,  make  Hn.  Small  a  proper  party ;  aad  tliat,  even  if 
lie  ven  himeeir  properlj  made  a  defendant,  llie  objection  raited  by  him  at  the 
bw,  tbongh  not  bj  his  answer,  —  for  by  his  answer  he  offers  to  recoDTey  upon 
bong  paid  his  mortgage  debt, — wonld  not  make  Mrs.  Small  a  proper  par^. 
Bnt  it  was  argned  at  the  bar,  that  the  plaintiff  was,  in  Equity,  ioTested  with  all 
Hie  rights  of  Mrs.  Small,  npoQ  the  principle,  that  hj  a  contract  of  purchase,  tlu 
pntchaser  beonnes  in  Equity  the  owner  of  die  property.  This  mla  appliaa 
only  as  between  the  paitieB  to  the  contract,  and  cannot  be  extended  so  ai  to 
affect  the  interests  of  other*.  If  it  eoold,  a  contract  for  the  pnrehase  at  an 
•qailaUe  estate  wonld  be  ef  Divalent  to  a  conveyance  of  it  Before  the  contncf 
is:  carried  into  effect,  the  purchaser  cannot,  againtt  a  stranger  to  the  contract, 
aufarcB  equities  attaching  to  the  property.  In  Mole  e.  Smith,  Jae.  490,  Lord 
Eldon  By*,  Aat  when  a  Bill  is  filed  for  a  speciflo  peribmance,  it  rikonhl  not  be 
mixed  ap  with  a  prayer  for  relief  ^Mnst  other  penoni  "'""""g  an  interest  in 
the  estate.  Snch  was  his  opinion  in  a  case  in  which  the  vendor  was  pl^intiff^ 
and  the  defendants  were  persona  whom  the  vendor  sought  to  compel  to  join  in 
completing  the  title.  How  mndi  stronger  is  (ke  olgeclion  where  the  purcbaaai 
is  the  plaintiff,  and  tite  only  connection  between  him  and  the  defendants  is  the 
incomplete  dispnted  contmcL" 

1  Benson  tr.  Hadfield,  IS  Law  Joom.  K.  S.  89 ;  &  C.  ft  Beavan,  B.  646. 

>  Atlomey-Genend  e.  Uerohant  lUlon'  Ctnapany,  1  Mybe  &  Keen,  B. 
189 ;  Post,  9  6»i,  £88. 
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tor's  estate,  and  also  to  set  aside  a  sale  made  by  the  executor 
and  trustee  to  a  purchaser,  who  was  made  a  party  to  the  Bill ; 
it  was  held  demurrable  for  miiltifariousuess ;  for  the  purchaser 
had  Dothing  to  do  with  the  general  settlement  of  the  accounts 
tS  the  estate,  and  ought  not  to  be  involved  in  any  litigation 
respecting  it.^ 

§  274  a.  So,  where  devisees  and  legBtees  brought  a  Bill 
against  the  trustees  tmd  executors  under  a  will,  and  against  s 
mortgagee  of  a  part  of  the  estates,  allying  collusion  between 
the  trustees  and  executors  and  the  mortgagee,  and  that  they 
refused  to  compel  the  mortgagee  to  account  for  the  rents  and 
profits,  or  to  redeem  the  mortgage,  and  the  Bill  prayed  for  an 
account  of  tiie  testator's  effects,  and  that  the  mortgage  might 
be  redeemed ;  the  Bill  was  held,  on  a  demurrer  by  the  mort* 
gagee,  to  be  mnlti&rious ;  for  the  mortgagee  had  nothing  to 


1  Salvidge  V.  Hjde,  Jacob,  R.  151 ;  S.  C.  S  Uadd.  138.  In  Oat  caae,  tbe 
Lord  Chuicellor  overmled  tbe  decuion  made  by  the  Vice-Cbancallor,  reported 
in  5  Madd.  183,  which  OTemiled  tbe  demurrer  by  tlie  pnrcba*er.  Oa  that 
oocatiou,  the  Vice- Chancellor  eatd  :  "  To  this  Bill,  the  defendant,  Lapog,  haa 
demurred  for  mnltilanoaaaeH ;  and  it  ia  alleged  for  him,  that  be  htm  no  oofioam 
with  the  general  account!  of  the  te8tator*a  estate,  and  that  he  ought  not  to  be 
joined  as  a  party  in  a  auit  for  luch  parpoeea ;  but  that,  if  it  were  thought  fit  to 
impeach  the  sale  made  to  him,  it  ought  to  have  been  the  nibject  of  a  diatinct 
BilL  In  order  to  detennine,  whetber  a  suit  ia  multifiuioua,  or,  in  other  voidi, 
contains  diatinct  matten,  the  inquiry  is  not,  aa  this  defendant  nippoaei,  whether 
each  defendant  is  conaected  with  every  branch  a£  the  cause,  but  whether  the 
plaintiff's  Bill  seeks  relief  in  respect  of  matters,  which  are  in  their  nature 
■eparate  and  diatincL  If  the  object  of  the  mit  be  single,  but  it  happeoi,  that 
different  persons  hare  separate  itttereata  in  distinct  questiona,  which  arise  ont  of 
that  ungle  object,  it  neceaearily  follows,  that  such  different  penons  must  b« 
brought  before  the  Court,  in  order  that  the  suit  may  conclude  the  whole  sotgeet 
Here,  the  Bill  has  the  single  object  of  an  account  of  the  real  and  personal  estate 
of  this  testator ;  and  that  account  in  part  depends  upon  the  qnestion,  whether 
the  defendant,  Laying,  ia,  or  not,  to  be  conwlered  as  the  purchaser  of  this  prop- 
erty." See  Campbell  v.  Mackay,  1  Mylne  &  Craig,  603,  B17-62A;  Ante,§  872  a,- 
Post,  §  678  a.  See  also  Attorney-General  v.  Cradock,  S  Mylne  ft  Craig,  66,  in 
which  Salvidge  v.  Ilyde  is  much  commeDted  on  by  Lord  Cotteaham.  Lund  t>. 
BUnchanl,  i  Hare,  £.  9 ;  Post,  §  5S9,  note ;  Jackson  t>.  Forrest,  S  Barb.  Ch.  B. 
676. 
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do  with  the  general  settlement  of  the  accounta  of  the  estate.^ 
[So,  where  a  Bill  seeks  to  redeem  a  mortgage  of  an  entire 
estate,  and  a  subsequent  mortgage  by  one  tenant  in  commoD  of 
his  share  in  a  part  of  the  estate.'] 

§  S^5.  So,  where  a  Bill  was  brought  for  a  partition,  and 
also  to  set  aside  a  lease,  made  by  the  {daintiff  to  a  third  pereoa, 
of  a  part  f^  the  estate,  on  the  ground  of  fraud ;  it  was  held, 
that  the  Bill  was  multifarious ;  for  the  parties  against  whom 
the  partition  was  sought,  ought  not  to  be  involved  in  any  litigar 
tion,  as  to  the  validity  of  the  lease,  in  which  they  had  not  any 
interest.' 


1  Puree  D.  Hewitt,  7  Sim.  R,  4T1. 

■White  D.  Cartis,  3  Gray,  46T,  Merri(^,  J.,  uid:  "  Though  there  is  DOposi* 
tire  OF  inflexible  rale  aa  to  what,  ia  the  MDse  of  Court!  of  Equity,  thall  conati. 
tate  mnltifariousnen,  it  ig  n)Sc'[entl]r  plain  that  the  present  Bill  ia  fairij'  ob- 
noxionfl  to  that  objection.  Distinct  and  unconnected  mattcn  are  nnited  in  it 
It  allege!  two  independent  causes  of  action,  in  which  all  the  plainliBTs  have  not  a 
cmnmoD  interest  And  to  meet  these  all^iationB,  the  defendants  would  be  sob- 
jected  to  the  ioconvenietice  and  disadrantage  of  combining  in  their  answer  and 
defence  the  Tanoos  separate  and  i^sconnected  matters  which  have  relation  to 
these  aeTcral  causes  of  complaint.  All  the  plaintiffs  have  a  joint  interest  in  re- 
deeming the  estate  descnbed  in  the  Bill  from  the  moHgage  upon  it,  which  was 
made  to  Waite  and  Ljnde  by  Bichard  White,  in  the  year  18S7;  but  no  one  of 
them,  except  Mary  E.  White,  ia  subject  to  any  liability  by  reason  of  tlie  conu 
Tejance  in  mortg^^  to  Nelson  Curtis,  executed  by  her  and  her  brother  fficb- 
ard,  or  has  any  rig^t  of  redeeming  their  nndinded  share  of  the  estate  from  the 
incumbrance  created  by  it  Beside  this,  it  is  to  be  considered,  that  the  two 
mortgages  do  not  describe  or  incumber  exactly  the  same  estate ;  for,  before  the  last 
mortgage  deed  was  execnted,  a  considei&ble  portion  of  the  land  which  was  em- 
braced in  the  former  had  been  taken  for  a  public  highway  and  appropriated  to 
the  pahlio  use.  The  rights  of  redemption  iroro  the  two  mortgages  are  therefore 
not  only  not  in  the  same  parties,  but  the  terms  and  conditions  upon  which  they 
are  lespectively  entitled  to  exenuse  their  sereral  rights  are  neeessarily  and 
osaentiaUy  different.  The  combiuation  of  ttiese  separate  and  disconnected 
matten  in  one  Bill  theiefbre  makes  it  molti&rioui ;  and  for  this  caose  the  de- 
nurrer,  which  is  the  proper  mode  of  taking  advantage  of  snch  an  objectioii, 
must  be  snstuned."    See  ante,  §  271,  and  post,  §  fiSO. 

3  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  367,  STO,  371.  See  Story  v.  Johnson, 
3  Younge  &  ColL  fiSfi,  that  a  Coart  of  Equity,  in  making  partition,  will  have  re- 
gard to  the  sab-interests  acquired  under  one  tenant  in  common  by  distinct  pnr- 
cbiset  from  him. 
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§  ^6.  So,  where  a  Bill  was  brought  by  a  tenaot  of  a  col- 
liery under  a  lease  and  a  sabsequent  i^reement,  for  an  acoouBt 
UD^  the  agreement,  against  the  executors  of  the  landlord,  and 
also  against  his  heir,  the  tenant  having  continued  to  hoM  under 
tite  latter  on  the  same  terms,  after  the  death  of  the  aneesUNr; 
it  was  held,  that  the  Bill  was  mnlti&rioua  in  joining  distinct 
claims,  to  wit,  one  against  the  executors,  and  one  against  the 
heir ;  and  on  that  occasion  it  was  said  by  the  Court,  that  the 
cases,  where  unconnected  parties  are  allowed  to  be  joined  in  a 
suit,  are,  when  there  is  one  common  interest  among  them,  aB 
centring  in  the  point  in  issue  in  the  cause.' 

§  377-  For  the  same  reason,  an  author  cannot  file  a  joint 
Bill  against  several  booksellers,  for  selhng  the  same  spurious 
edition  of  his  work  ;  for  there  is  no  privity  between  them ;  and 
his  right  ^[unst  each  of  diem  is  not  joint,  but  is  perfeedy 
distinct.' 

§  ^8.  It  is  true,  that  in  this  last  case,  the  author  has  a 
general  right,  which  be  asserts  against  all  persons  iritaterer, 
who  may  violate  that  right ;  and,  therefore,  it  may  seem  at 
first  view,  that  it  would  he  proper  to  join  all  of  them,  althou^ 
not  in  privity  with  each  other,  upon  the  same  ground  <m  wbieb, 
in  the  case  of  a  several  fishery,  upon  a  Bill  of  peace,  persons 
claiming  by  distinct  titles,  not  in  privity  with  each  other,  may 
be  joined.  PeriuqM,  the  true  distinction  between  the  eases,  Qi 
there  be  any  substantial  one,)  is,  that  in  the  case  of  the  fishery, 

IWud  t>.  Duke  of  NorthDmberiaad,  3  AnitJSS,  47T;  Cooper,  Bq.  PL  16S. 
Sm  also  Brinckerboff  0.  Brown,  6  Jobn.  Cb.  R.  139;  Fdlowa  o.  FeUows, 

4  Cowen,  R.  682.  The  cmm  here  referred  to,  are  included  in  tbe  dan,  wtten 
a  rigbt  (^  fiafaerr  i«  claimed  againct  manj  penoni ;  or  a  rigbl  of  cominm  hj  or 
agaioBt  manj  penoni ;  or  a  rigfat  to  dotiee  against  manj'  persons.    See  Ants, 

5  131, 134, 126;  Cooper,  £q.  PI.  40,  41, 1S4;  S  Moai.  Eq.  FL  94,  not»  (A.  L.)  . 
Bee  Bo^  e.  Hoyt,  5  Paige,  B.  6&,  wUcb  seems  la  hare  proceeded  malntr  oa 
local  law,  and  local  ttatntes;  and  BrinekeriM^e.  Brown^C  John.  Ch.  R.1S9; 
and  fellows  b.  Fellows,  4  Cowen,  R.  ses,  where  the  rabjeel  was  nmoli  dia- 

*  IKU^  e.  Doig,  3  T«s.  jr.  486 ;  Cooper,  Eq.  H  183,  188;  Brinekeriwff  >. 
Brown,  6  Jolui.  Ch.  B.  lU. 
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die  right  asserted  is  parely  local,  and  limited  to  a  few  persons, 
wlio  have  a  common  interest  ag;unBt  the  rig^t  set  up ;  and  that 
commm  interest  centres  in  the  point  at  issue  in  the  cause.  Bat 
in  the  case  of  a  copyri^t,  the  claim  is  absolutely  against  the 
whole  commonity ;  and  it  is  not  jSt,  in  such  a  case,  that  the 
poblic  should  be  represented,  or  bound  by  a  suit,  in  which  s 
few  only  are  parties.' 


>  It  IB  not  very'  eMy,  upon  genenJ  priociplei,  to  reeondle  the  caset  on  tliis 
■utgeet.  In  the  cue  t£  the  Msfor  of  York  v.  Fitkington,  1  Atk.  S8S,  in  tba 
ease  of  the  sevenl  fitheiy  already  cited,  (Ante,  1 12JI,)  Lord  Hardwicke  at  fint 
held,  that  the  defendants  could  not  be  joined  in  the  Bill,  beuaose  there  was  no 
privi^,  and  tbej  held  by  dtctinct  titles ;  and,  therefore,  they  vere  lo  many  dis- 
tinct trespomeiB  npon  the  UTeml  fiihery.  Bnt  be  afterwards  changed  lus 
opinion,  upon  the  gronnd,  as  it  should  seem,  that  to  prevent  moldplidtyof  mits, 
Bills  of  peace  had  been  allowed  to  be  brought,  where  there  was  a  general  right 
ohtimed  by  the  plaintiB',  and  yet  there  was  no  privity  between  the  plaintifiii  and 
the  defendants,  nor  any  general  ri^t  on  the  part  of  the  defendant! ;  and  many 
more  might  be  concerned  than  those  before  the  Conrt  Lord  Eldon,  in  Weab 
H.  Middlesex  Water  Works  Co.,  t  Jac.  &  Walk.  3S0,  already  cited,  (Ante, 
JlSG,  aote,)coii»deTod  the  deoiuon  to  have  held,  that  whet«  the  plaintiff  stated 
an  eidmiTe  right,  it  signified  nothing,  what  portieoUr  rights  might  be  set  up 
against  bim.  He  added,  that  it  hod  been  long  settled,  that  if  any  person  has  a 
common  right  against  a  great  many  of  the  King's  subjects,  a  Conrt  of  Equi^ 
wilt  jwmut  him  to  file  a  Bill  against  some  of  them,  taking  care  to  bring  so  many 
petaons  before  the  Court,  that  their  Interests  may  be  such,  as  to  lead  to  a  fair 
and  honest  support  of  the  public  interest  This  language  seems  tstj  applicable 
to  the  cUm  of  a  copyright  against  many  violatoTS.  On  the  other  hand,  in 
Hilton  V.  Lord  Scarborough,  4  Vin.  Abridg.  42t>,  pi.  85;  a  C.  2  Eq.  Abridg. 
ITl.D^Lotd  Macclesfield  held,  that  a  Bill  to  be  qnteled  in  the  possession  of  an 
aneient  ferry,  used  with  a  rope,  over  the  Biver  Ware,  bronght  against  twenty 
defendant^  who  had  cat  the  rope,  (probably  at  different  times,)  did  not  lie ;  fbr, 
he  said,  that  the  plaintiff  might  hare  treapast  for  cntting  the  rope,  and  a  ferry  is 
in  the  natnre  of  a  public  highway ;  and  a  Kll  does  not  Ha  to  be  quieted  in  die 
poaseedoD  of  a  highway.  That  would  be  to  eiyoin  all  the  people  of  the  whde 
kiDgdooL  Uitf.  Eq.  Fl.  by  Jeremy,  148 ;  2  Story  on  £q.  Jnriep.  $  868.  Tint 
case  would  seem  to  pmnt  to  a  distinetioa  between  a  pabBo  right,  and  a  private 
Tight  asserted  by  the  defeodanla,  and  also  between  a  cUa  of  the  plaintiff  in 
derogation  of  a  public  ri^t  and  one  merely  in  derogation  of  private  or  local 
rights.  But  the  ca#  of  Mayor  of  London  v.  Perkins,  i  Bro.  Pari.  Cases, 
168 ;  S.  C.  S  firo.  P.  0.  608,  Tomlin's  edit,  does  not  seem  to  have  rect^niced 
the  distinction.  The  opinion  of  Lord  Looghboroogh,  in  Dilly  o.  Doig,  9  Ves.  jr. 
486,  is  very  imperfectly  and  obscurely  {pTcnj  and  the  laognage  imputed  to  him 
seems  open  to  misrepresentation.    Hesud:  "Xlw  right  against  die  different 
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§  S78  a-  On  the  other  hand,  there  may  be  cases,  in  which 
multifarious  matters  of  distinct  oatures  may  be  involved  in  ^ 
Bilt;  and  yet,  from  the  objects  of  the  Bill,  the  objection  of 
multifariousness,  as  to  a  particular  defendant,  ought  not  to  pre- 
vail. Thus,  for  example,  if  a  person  before  marria^  should 
aettle  a  fund  on  his  wife  for  life,  and  after  her  death  on  the 
children  of  the  marriage,  and  the  trustees  were,  after  the  wife's 
death,  authorized  to  apply  the  interest  thereof  to  the  mainte* 
nance  of  the  diildren ;  and  aAer  the  marriage  he  should  settle 
another  fiind  in  other  trustees  for  similar  purposes  ;  and  afW> 
wards  he  should  by  his  will  make  a  part  of  the  trustees  in  both 
deeds  trustees  upon  certain  trusts  for  the  benefit  of  his  children, 
and  should  ^point  them  executors  of  his  will  and  guardians  of 
his  children  in  conjunction  with  his  wife  ;  if,  afiter  his  death,  a 
Bill  shoold  be  filed  by  the  wife  and  children  against  all  the 
trustees  in  the  deed,  for  an  account  and  execution  of  the  trusts, 
although,  at  first  view,  it  might  seem  open  to  the  objection  of 
multiferiousness,  yet,  inasmuch  as  all  the  plainti&  have  a  com- 
mon interest  in  the  execution  of  all  the  trusts,  and  there  cannot 
be  a  due  execution  of  some  of  the  trusts,  without  involving  the 
consideration  oS  all  the  trusts  arising  under  the  deed  and  the 
will,  the  Court  would  not  suflttr  the  objection  to  prevail.^     So, 

IwofcMlleri  is  not  jmnt;  but  perfectlj  distioct;  there  it  no  privify."  "In  tlie 
case  cited,  (The  Maj'or  of  York  n.  FilkingtoD,)  the  Bill  was  to  prevent  nmhi- 
[dicitf  of  (uita.  One  genenl  right  waa  liable  to  invauon  by  all  the  world.  So, 
k  Bill  to  eBtabliah  tbe  custMu  of  a  mill.  Thej  stud  npoo  a  dictinct  ground.  I 
do  not  remeniber  any  case  npoa  paleot  righta,  in  which  a  number  of  people 
have  been  brought  before  the  Court  m  parties,  acting  all  aepaiatelj'  upon  di«- 
tinct  grooDdB."  fiow,  tbe  caae  before  his  Lordship  waa  one  of  a  general  lidit, 
Unble  to  invarion  bj  all  the  world,  and  the  Bill  wonld  prevent  a  nmltiphdtj  of 
■aits.  I  cannot  bnt  siupect  an  error  iu  the  Beporter,  and  that  hit  Lordship 
meant  to  make  a  distinetioo  between  such  rights,  as  the  right  of  the  plaintiff  of 
a  univenal  nature,  against  all  the  world,  and  open  to  invMion  by  all,  and  t, 
mere  private  right,  such  as  a  right  to  a  private  several  fislVy,  or  a  private  right 
of  custom  to  a  millj  thus  taking  the  very  distinction  in  2  £q.  Afaridg.  171.  See 
Post,  §  5S0-S40. 

t  Attorney-General  d.  Foole,  4  Mylne  &  Craig,  17,  SI ;  Cftm[^)ell «.  Uaday, 
7  Km.  B.  664;  8.  C.  on  Appeal,  1  Mylne  k  Cnig,  609.    In  delivering  his 
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if  the  Bill  should  contun  several  matters,  all  of  which  may 
oome  iato  conaideration,  (as,  for  example,  on  taking  an  ao- 


jo^ment  in  this  last  cue,  the  circumitaDCM  of  which  are  bnt  imperfectly  stated 
in  the  text,  Lord  CottenbAin  mid :  "  The  first  observalion  that  occnn,  ia,  that 
although  the  defendanta  are  not  all  tniBleci  of  the  sanie  deeds,  the  snlt  leeki 
aome  relief  against  all  of  them,  and  that  there  is  &  eommon  interest  in  all  the 
plaintiffi  nnder  all  the  instruments.  The  proposition,  contended  for  on  behalf 
of  the  demarring  parties,  is,  that,  as  a  general  rule, — and  the  rule  is  supposed 
to  be  supported  by  the  dicta  of  Sir  John  Leach,  in  Salndge  r.  Hjde,  S  Madd. 
188, — it  never  can  be  permitted,  that  distinct  matters  should  be  united  in  the 
same  record.  The  proporition,  of  conne,  if  carried  to  ils  full  extent,  would  go 
to  prevent  the  uniting  several  instruments  in  one  Bill,  although  the  same  parties 
were  liable  In  respect  of  each,  and  the  same  parties  were  interested  in  the  prop- 
erty, which  was  the  subject  of  each.  So,  ihat.if,  for  instance,  a  father  executed 
three  deeds,  all  vesting  property  in  the  same  trustees,' and  upon  similar  trusts 
for  the  benefit  of  bis  children,  allhongh  the  instruments  and  the  parties  bene- 
ficially Interested  under  all  of  them  were  the  same,  it  would  be  necessary  to 
have  as  many  suits  as  there  were  instmmcnta.  That  is  a  proportion  to  which 
I  do  not  assent.  It  would,  indeed,  be  extremely  miscluevous,  if  sncli  a  rule 
were  established  in  point  of  law.  No  possible  advantage  conid  be  g:ained  by  it ; 
and  it  would  lead  to  a  multiplication  of  suits  in  cases,  where  it  could  answer  no 
pnrpose  to  have  the  subject-matter  of  the  contest  split  up  into  a  variety  of  sep- 
arate Bills.  To  lay  down  any  rale,  applicable  universally,  or  to  say,  what  con- 
stitutes mnltifarionsneas,  as  an  abstract  proposition,  li,  upon  the  authorities, 
utterly  impossible.  He  cases  opoa  the  subject  are  extremely  varioas ;  and  tha 
Court,  in  deriding  them,  seems  to  have  conndered,  what  was  convenient  in  par- 
ticular circumstances,  rather  than  to  have  attempted  to  lay  down  any  abtotnte 
rule.  The  language  of  Sir  John  Leach,  in  SalvMge  v.  Hyde,  is  of  course  to  b« 
nnderatood  with  reference  to  the  particular  case  before  bim;  and,  considered  in 
that  point  of  view,  it  was  perfectly  correct,  although,  stated  as  a  general  prop- 
Htion,  it  wonld  ran  counter  to  a  numerous  class  of  cases.  l!%e  only  way  of 
reconciling  the  authorities  npon  the  sabject  is,  by  adverting  to  the  &ct,  that, 
although  the  books  speak  generally  of  demnirers,  fbr  multi&riouaness,  yet  in 
truth  soch  demurrers  may  be  divided  into  two  distinct  kinds.  Frequency  the 
olgection  raised,  although  termed  mnltiftrionsness,  is,  in  bet,  more  praperiy  mt»> 
joinder;  that  is  to  say,  the  cues,  or  claims,  nnited  in  the  Bill,  are  of  n  different 
a  character,  that  the  Court  will  not  permit  them  to  be  litigated  in  oae  record. 
It  may  be,  that  the  plaintifli  and  defendant!  are  parties  to  the  whole  of  the 
transactions,  which  form  the  subject  of  the  suit ;  and,  nevertheless,  tiiose  tran- 
sactions may  be  so  dissmilar,  that  the  Court  irill  not  allow  them  to  be  jcnned 
tt^ther,  but  will  reqi^  distinct  records.  Bat,  what  is  more  familiarly  under- 
stood by  the  term  mnltiforioQsness,  as  applied  to  a  Bill,  is,  where  a  party  is  able 
to  say  he  is  brought  as  a  defendant  upon  a  record,  with  a  targe  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  connection  whatever.  He  form  of 
demnrren  &>r  mtdtibrionsoeH  strongly  Ulutntea  this  distinction,  at  leait  as  it 
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count,)  as  pr^d  for,  althong^  relief  may  ultimately  be  given 
in  respect  to  some  of  them  only,  yet  tiie  Bill  will  not  be 
deemed  multifariouB.* 


nsed  to  be  nndentood ;  for  the  old  fonn  of  tlie  demurreis,  upon  the  lut  mQii> 
tioned  groand,  vent  on  to  at&ta  the  etil  of  uoitiug  distinct  matters  in  one  re«>rd, 
vhereb)'  parties  were  put  to  great  and  uaelesa  expense,  aa  objection  which  hw 
DO  application  in  a  case  of  ouBJcnader.  The  distinction  is  clearly  talien  in  a 
case  which  baa  been  veiy  mnch  relied  upon,  but  which  by  no  means  bears  ont 
tlie  prapodticm  it  was  cited  to  support, — the  case  of  Ward  v.  the  Duke  of  Nmlb- 
umberland,  2  Anst  469.  In  that  case  (he  plaintiff  had  been  tenant  of  a  colliery 
under  the  preceding  Duke  of  Northumberland,  and  continued  also  to  be  tenant 
tinder  bis  son  and  successor,  the  then  Duke ;  and  he  filed  a  fiill  against  the  then 
Duke  and  Lord  Beverley,  who  were  the  executors  of  their  &ther,  seeking  relief 
■gainst  Uiem  in  respect  o£  transactions,  part  of  which  took  place  in  the  lifetime 
of  the  former  Duke,  and  part,  between  the  pluntiff  and  the  then  Duke,  aAer 
lus  fkther'B  decease.  To  this  Bill  the  defendants  put  in  separate  demunren  \ 
and  the  forms  of  the  two  demnrren,  which  were  veiy  different,  clearly  iUustnIa 
the  distioction  I  have  adverted  to.  The  Duke  could  not  say,  that  there  was  any 
portion  of  the  Bill,  with  which  he  was  not  necessarily  connected;  because  be 
was  interested  in  we  part  of  it  as  owner  of  the  mine,  in  the  other,  as  represent- 
ing his  father.  But  his  defence  was,  that  it  was  improper  to  join  in  one  record 
a  case  agunst  him  as  representative  of  bis  father,  and  a  case  against  him  arising 
ont  of  the  transactions  in  which  he  was  peraonally  concerned.  The  form  of  his 
demurrer  was  that  there  was  an  improper  joinder  of  the  subject-matt  en  of  the 
■nit  Lord  Beverley's  demurrer,  again,  was  totally  different ;  it  was  in  the  usual 
filrm  of  a  demnrrer  for  multitariouiness,  and  proceeded  on  the  ground,  that,  by 
including  transactions,  which  occurred  between  the  plaintiff  and  the  otiier  de- 
ftadaut,  with  transactions  between  the  plaintiff  and  the  late  Duke,  (with  the 
latter  of  wluch  only  Lord  Beverley  could  have  any  concern,)  the  Bill  was  drawn 
to  aa  unnecessary  length,  and  the  demurring  party  exposed  to  improper  and 
nseless  expense.  Both  demurrers  were  allowed,  and  both,  it  may  bo  sud,  in  a 
Miue,  were  allowed  for  multifariousness ;  but  it  is  obvious,  that  the  real  objec- 
tion was  veiy  different  in  the  two  cases.  In  Harrison  v.  Hogg,  2  Ves.  jr.  328, 
which  was  also  more  properly  a  case  of  misjoinder,  the  plaintiffs  endeavored  to 
unite  in  one  record  a  demand,  in  which  all  the  plaintifis  joinUy  had  an  interest, 
with  a  demand  in  which  only  one  c£  them  bad  an  interest ;  and  the  demurrer 
WIS  allowed  upon  the  ground,  that  the  Enbject-matteta  were  such  as,  in 
the  opinion  of  the  Court,  ou^  not,  aocording  to  the  roles  of  pleading,  to 
be  included  in  one  suit.  In  Saxton  v.  Davis,  18  Yes.  72,  the  suit  prayed  an  ac- 
oonnt  against  the  representatives  of  a  bankrupt's  asagnee*,  and  ^^inst  Davis,  a 
penon  who  claimed  thmugh  those  asriguees,  and  also  againel  a  person  who  had 
been  his  assignee  nnder  the  Insolvent  Debtors'  Act;  and  there  also  the  Bill  was 
held  to  be  bad  for  multitariousness.  One  of  the  cases,  which  (like  that  of  Lord 
1  AddiaoD  v.  Walker,  4  If  ow^  ft  CoU.  4M. 
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§  S^Q.  All  the  foregoing  are  cases,  where  the  ol^ectioa  of 
multi&rioasDess  arises  on  account  of  various  defendants  being 

Bavertey  in  Wftrd  v.  the  Duka  of  NortbomberUiid,)  appUec  to  the  ntoalioii  of 
ft  party,  broaght  before  the  Court  at  a  defeodftDt  tya  tbe  record,  where  he  hai 
an  interest  in  a  portion  only  of  the  lubject-matter,  is  Salvidge  v.  Hjde,  S  Msdd. 
1S8,  in  which  the  demurrer,  though  oveiruted  by  tbe  Vic»-ChaDceUor,  wm 
■ftenmds  aUowed  by  Lord  Eidon  on  appeal,  Jac.  141.  That  wai  a  Bill  to 
adminiiter  a  testator's  estate,  and  to  set  aside  a  sale  made  of  a  part  of  it  by  th« 
executor  to  a  porchaser.  Sit  John  Leach's  judgntent  proceeded  upon  the 
principle,  that  as  the  primarj  o^ect  of  the  suit  was  the  administialion  of  the 
estate,  and  the  estate  could  not  be  efiectnaUy  adnunistered  without  aseertaining 
whether  tbe  sale  was  to  stand  or  be  set  aside,  the  parcbaser  was  properij 
made  a  party  on  tbe  record,  with  a  view  to  tbe  decision  of  that  qaestion.  When 
die  demurrer  ctune  before  Txiid  Eldon  on  appeal,  his  Lotdship  did  not  oonader 
that  cirCDOUtance  a  sufficient  ground  of  exception  to  the  general  mie  i  and  he 
held,  that  the  defendant,  claiming  as  a  purchaser  from  the  executor,  had  a  per- 
fectly distinct  case,  and  had  a  right  to  have  that  case  discussed  and  decided  by 
itself,  witboDt  being  mixed  up  in  a  suit  for  tbe  general  administiaiion  of  the 
estate.  What  would  be  required  in  order  to  support  die  defendants'  propositioo, 
would  be  some  case  in  which,  there  being  a  common  interest  in  the  phuntifls, 
and  the  defbndants  representing  and  being  interested  in  all  the  diCFerent  qoea- 
tioDS  nuied  on  the  record,  and  the  suit  having  a  common  object,  a  demurrer  for 
multi&nouBaess  bad  been  successful.  No  case  has  been  produced  to  show,  that 
the  Court  will  not  permit  such  a  suit  to  be  institated.  But,  in  the  course  of  the 
argDmenl,  cases  were  referred  to,  which  prove,  when  examined,  that  the  Coort 
has  not  gone  that  length,  and  that  it  has  always  exercised  a  discredon  in  de- 
termining whether  the  sul^ect-matters  of  the  suit  are  properly  joined  or 
not.  It  is  not  very  easy,  &  priori,  to  say  exactly,  what  is,  or  ought  to  be  the 
line  regulating  the  course  t)f  pleading  npon  this  point.  All  that  can  be  done  is, 
in  each  particular  case  as  it  arises,  to  consider,  whether  it  comes  nearer  Ae  one 
chuB  of  decinons  or  the  other.  A  remarkable  illustration  of  the  distinction, 
taken  by  the  Court,  is  to  be  found  in  The  Attorney-General  v.  The  Merchant 
lUIors*  Company,  5  Sim.  388,  and  I  Mylne  &  Keen,  189.  That  was  an  in- 
formation praying  the  dne  administiation  of  a  number  of  charitable  trusts,  all 
of  which  had  a  common  object;  that  is  to  say,  although  Ihey  varied  in  their 
terais,  and  to  a  certain  degree  in  their  object,  there  was  still  a  great  similan^  ; 
the  funds,  in  all  of  them,  boing  a|^>Licable  to  loons  ibr  the  benefit  of  freemen  f^ 
the  corporation  of  Merchant  Tailors.  In  one  of  those  trusts,  however,  another 
corporation  bad  such  an  interest  as,  in  the  opinion  of  the  appellate  Court,  ren- 
dered that  other  corporation  a  necesnry  party  to  tbe  suit,  before  the  particular 
tmst  in  which  it  was  concerned  could  be  carried  into  execution ;  and  it  was 
there  ccwtended,  that  those  charities  could  not  be  united  in  one  information,  be- 
canse  tbey  were  of  different  foundations,  and  depended  upon  different  grants, 
and  that  it  was  thera&re  a  misjtunder,  <^,  according  to  tbe  language  of  the  de- 
morrer,  moltibrious,  to  unite  so  mauy  different  otgecU  in  one  suit    The  Coott 
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improperly  joioed  in  a  suit  upon  distinct  and  independent 
mattera.     But  tlie  like  principle  equally  tqipCee  to  an  imprc^per 


however,  did  not  acqnieice  in  that  reaKming  ;  bnt  Iield,  that  io  so  &r  ■•  Ihe  de- 
fendants had  a  commm  reaponHbilit]',  and  the  trusts  had  a  CMmnon  object,  the 
chanties  were  all  propeiij  joined ;  bnt  there  bdng  one  particular  oharilj,  in 
which  a  third  part;  bad  inch  an  interest,  as  to  make  him  a  neceasarr  part^ ,  if  the 
mats  of  it  were  to  be  a^iuiatered,  the  Court  conridered,  that  the  administiA- 
tion  of  that  charity  coald  not  be  comprised  in  the  aame  infbmurtion  with  the 
raat ;  not  on  the  gronnd  of  a  mig'oinder,  hut  according  to  the  ordinary  form  of 
die  olgeetion,  becanse  the  party,  so  made  a  defendant  oa  acooant  of  his  interest 
in  that  single  charit7,  had  no  connection  with  the  other  charities,  and  was  in- 
Tolred  by  the  snit  in  complicated  and  expensJTO  proceedings,  although  he  was 
concerned  with  a  mall  part  only  of  the  subject-matter  in  litigation.  The  de- 
cision of  the  present  Vice-Chancellor,  in  The  Attomey-G«nenJ  v.  Tlu  Gold- 
smiths' CcKnpany,  A  SIbl  670,  went  npon  the  same  principle,  though  it  came  to 
a  different  coaduBOn;  for  his  Honor,  in  giving  judgment,  plainly  showed, 
that  he  considered  the  rule,  which  I  before  stated  to  be  extracted  from  He 
Attorney-General  v.  The  Merchant  Tailors'  Company,  as  the  mla  to  be  adapted 
in  practice.  In  that  case,  there  were  several  distinct  defendants  and  several 
distinct  charities.  The  information  stated  the  tnist  of  one  of  the  charities,  and 
then  allied  the  existence  of  several  others  for  similar  purposes,  but  witboot 
setting  out  or  sperafying  the  original  endowments ;  and  his  Honor  held,  that 
what  the  information  so  alleged,  was  not  sufficient  to  show  to  the  Conrt,  that  the 
other  trnsts  were  of  so  umilar  a  nature,  as  to  justify  tbnr  being  united  in  one 
record.  That  inch  was  the  view  on  which  the  Court  proceeded,  is  manifest 
from  the  langoage  of  his  Honor's  judgment.  '  If,'  obserree  his  Honor  in  that 
case,  'it  bad  been  to  alleged  in  the  information  as  to  show,  that  the  character  ot 
all  these  other  beqnests  was  bomogeneons,  although  there  might  be  minute  dif- 
ferences between  them,  they  might  all  have  been  comprised  in  the  same-in- 
fbrmatioo.'  The  resnit  of  the  principles,  to  be  extracted  flrom  those  two  cases, 
negatives  the  proposition,  that  where  there  is  a  common  liability  and  a  common 
interest,  the  common  liability  in  defendants  and  the  common  interest  in  jAaict- 
tiffs,  different  groands  of  property  cannot  be  united  in  one  and  the  same  record. 
On  the  contrary,  both  these  cases  are  consistent  with  the  doctrine,  Uiat  they  may 
be  so  united.  The  case  of  Turner  o.  Robinson,  1  Sim.  ft  8lu.  S13,  which  was 
also  referred  to  in  the  ailment,  wasavery  strong  case;  and  I  believe  the  piea^ 
ent  Tiee-(^ncellor  has  said  of  it,  that  he  could  not  acquiesce  in  the  proprie^ 
of  the  judgment  Nevertheless,  it  shows  the  opinion  of  the  learned  judge,  who 
decided  it,  and  proves,  how  little  disposed  he  was  to  entertain  the  objection  of 
mnltifarionsness,  where  the  justice  of  the  case  did  not  absolutely  require  it 
He  case  of  Knye  v.  Hoore,  1  Sim.  St  Stn.  61,  was  a  very  remarkable  instance 
of  the  Court  deciding  against  an  objection,  which  more  property  would  be  a 
misjoinder;  and  it  is  not,  therefore  in  strictness,  to  be  classed  with  other  cases, 
which  1  have  ^ready  mentioned.  There,  a  mother,  who  chumed  an  annuity  tar 
herself,  JMoed  ber  children  widi  her  as  eo^laintifib  in  a  Bill,  the  object  o( 
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joinder  oi  plmiiti&,  who  claim  no  commoD  interest,  bat  assert 
(bstinct  and  WTeral  daims  against  one  and  the  same  defen^mt.* 
111118,  for  example,  if  two  plaintiffii  should,  in  one  Bill,  bring  a 
j<mit  demand,  and  a  sevend  demand,  against  the  same  d^ 
fendant,  it  woold  be  demurrable  on  the  ground  of  multifarioo»* 
ness.^  So,  if  two  plaiiiti&,  claiming  under  distinct  promissory 
notes  given  to  them  severally,  should  file  a  joint  Bill  on  account 
thereof.  So,  if  two  plunlif^,  who  hare  given  distioct  and 
several  promissory  notes  to  the  defendants,  should  file  a  joint 
Bill  to  recover  back  money  paid  by  them  severally  to  the  d» 
fendants  on  those  notes,  it  would  be  demurrable  ;  for  die  several 
contracts  have  no  connection  with  each  other.'  So,  if  A,  B, 
and  C,  being  the  next  of  kin,  and  D,  being  the  sole  heir  at 
law,  should  unite  in  one  suit  against  an  administrator  for  an 
account  of  the  personal  and  real  estate  of  the  intestate,  the 

which  WM  to  eaubligh  two  diatiDCt  clunu,  ttrinng  under  Mparate  uutnuneDts ; 
the  mother  cbuming  an  annuitj  under  one,  a.ad  the  mother  and  children  clsim- 
ing  the  benefit  of  a  aetUement  nnder  the  other ;  and  that  wu  held  not  to  be 
mnltifariotu.  In  KeDBington  o.  White,  S  Price,  164,  a  BUI  was  filed  bj  saventy- 
two  nndernriteis  to  restrain  seToral  actions  on  different  pdiciea  effected  npon 
different  ebips.  The  defendants,  indeed,  had  a  common  interest  in  all,  because 
tkej  were  th^  ownen  of  the  ships,  and  plaintifTa  in  ell  the  actions ;  but  here 
were  sevanty'two  individnals,  all  not  oaly  liable  to  separate  actjons,  but  actuallj 
defeudlanta  in  separate  actions,  united  together  against  the  parties,  who  irere 
plaintiffs  in  alt  the  actions,  for  the  purpose  of  obC^niog,  by  one  Bill,  a  discoTerj 
in  aid  of  the  defence  against  all  the  actions ;  and  that  was  held  in  the  Court  of 
ExebeqMT  not  to  be  multi&rious.  It  is  not,  howerer,  neccasary  fw  the  pres- 
ent purpose,  to  cany  the  doctrine  to  any  thing  like  that  extent.  This  is  simplj 
the  case  of  three  instraoieata,  under  each  of  which  the  pt^untiffs  are  entitled  to 
a  fiuid,  and  the  defendants,  who  demur,  are  all  of  them  acuoanting  parties;  tho 
only  peculiarity  in  the  case  being,  that  the  defendants  are  not  all  parties  to  all 
tbe  irfstramenta  in  respect  of  which  the  relief  is  prayed."  Campbell  v.  Uac- 
kay,  1  Mylne  &  Craig,  B.  6)7-635.  See  Port,  §  28I-S84  a,  MO,  638,  Ml. 
See  abo  Lnra^n  v.  Frazer,  7  Sim.  R.  GG& ;  S.  C.  1  Hylne  ft  Craig,  589. 

>  Exeter  Cdlege  t>.  BOwtand,  6  Madd.  R.  91 ;  Yeaton  v.  Lenox,  8  Fetera,  R. 
laS;  Ante,  $  S9S,  2X,  S37;  Tott,  $  50»,  BSO,  C41,  Sii.  Aa  to  misjoinder  of 
plainlifis  in  a  Bill  of  discovery  in  aid  of  a  defence  to  an  action  at  law,  see  Postv 

s  Uanisoa  p.  Hogg,  8  Ves.  jr.  232,  SZ8 ;  Cooper,  £q.  B.  188 ;  Boyd  v.  H(^ 
fi  Paige,  B.  6G. 
3  Yeaton  v.  Lenox,  8  Peten,  B.  1S8. 
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Bill  would  be  multifarioua  ;  for  tbe  daims  of  the  next  of  kia 
to  an  account  of  the  personal  estate,  are  wlwlly  distittct  from 
those  of  the  heir  to  tJie  real  estate.'  So,  if  several  distinct 
holders  of  scrip  or  shares  in  a  loan  should  sue  on  behalf  of 
themselves  and  all  others,  to  have  their  subscriptions  refunded, 
the  Bill  would  be  muld&rious  ;  for  their  interests  and  demands 
■  are  distinct  and  several.^  [So,  in  a  Bill  by  five  several  occu- 
piers of  houses  in  a  town,  to  restrain  the  erection  of  a  steam- 
engine,  which  would  be  a  nuisuice  to  each  of  them,  they  can- 
not sue  as  co-plaintifis,  for  each  has  a  distinct  right.^ 

§  ^9  it.  But  the  objection  of  misjoinder  does  not  ^iply* 
where  all  the  parties  plaintiff  have  an  interest  iu  the  suit,  al* 
though  it  is  not  a  coextensive  interrat.  Thus,  a  tenant  for  life 
and  a  remainder-man  may  join  as  plaintifis  in  the  s^e  suit 
respecting  their  interest  in  the  estate.  So,  a  widow  and  her 
children,  who  have  successive  interests  in  the  same  trust,  may 
unite  as  plaintifife  in  one  Bill  to  enforce  the  trust,  where  there 
has  been  a  breach  thereof,  as  well  against  a  stranger,  as  against 
the  trustee.* 

§  279  b.  It  has  also  been  said,  that  a  person  may  main- 
tain a  suit,  as  sole  plaintiff,  although  uniting  in  himself  several 
characters,  having  distinct  conflicting  rights  in  ^e  subject- 
matter  of  the  suit.  But  the  Court  in  a  suit  so  constituted  will 
not  decide  upon  the  conflicting  rights  vested  in  the  pluntiff; 
but  will  only  make  provbion  by  its  decree  for  the  protection  of 

1  Maad  V.  Acklom,  2  Sim.  B.  391 ;  Dunn  v.  Dunn,  2  Km.  R.  32&.  There  ia 
an  apparently  anomaloui  deciiion  in  Tunter  v.  Robiiuan,  1  Sim.  &  Stu.  31S  ; 
Turner  o.  Doubledaj,  6  Madd.  K.  94.  But  it  wag  diaapproTed  of  in  a  later  case 
cited  in  Dunn  v,  Dnnn,  2  Sim.  R.  S29,  note  (a).  In  Lord  Folej  v.  Carlon, 
1  Younge,  R.  873,  an  objecdon  for  multifarionmem,  in  J<Nning  BBTCial  defend- 
anto,  Ta«  overruled.  But  it  does  not  appear  upon  what  precise  ground  this  waa 
done,  althongh  probably  from  tbere  being  in  effect  a  joint  charge  of  fiaud 
against  all  the  defendants. 

>  Jones  ti.  Garcia  del  Bio,  1  Tarn,  ti  Bum.  297 ;  Ante,  §  236,  237 ;  Poet, 
§  fi09,  640,  641,  M4. 

3  Hndeon  f.  Maddimn,  IS  Simons,  416. 

4  finckeridge  tt.  Glatie,  1  Craig  &  PhUl.  128. 
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Ae  defendants  from  «ay  prejudice,  whidi  may  arise  from  the 
peculiar  eonsdtudon  of  the  suit.' 

§  @80.  Tlie  same  objectioD  of  mi^inder  or  multifariousness 
equally  lies,  where  two  distinct  matters  are  united  in  the  same 
Bill,  broDght  by  a  single  plaintiff  against  the  same  defendant.' 
Thus,  for  example,  vrbere  a  Bill  was  brought  for  a  discovery, 
and  also  for  a  commission  to  examine  witnesses  abroad,  in  aid 
of  a  defence  at  law  to  two  separate  actions,  for  two  separate 
and  distinct  libds,  brought  by  the  same  plaintiff  against 
die  same  defendant,  and  the  Bill  sought  to  have  the 
emmnations  of  dte  witnesses  taken  under  one  commission, 
and  not  distinct  commissions  to  issue  aa  to  each  action ; 
the  Bill  was  on  demurrer  held  multifarioos ;  for  it  might 
retard  or  prejudice  the  proceedings  of  the  pluntiff  at  law 
in  one  action,  by  requiring  him  to  wait  until  the  depositions 
for  both  were  retnined,  and  the  defendant  was  prepared  for 
his  defence  and  trial  in  botb.^  Besides,  the  depositions  taken 
under  the  commisBion,  must  be  published  and  used  at  the  trial, 
which  should  first  take  place,  although  it  might  happen,  that 
die  witnesses  in  the  second  action  might  come  widiin  the  juris- 
diction, before  the  trial  of  the  latter  action  ;  »id  thus  the  pre- 
mature paUication  of  the  tesdmony,  in  oppomtion  to  the  prin- 
cifrfes  and  practice,  upon  which  Coorts  of  Eqnity  act  in  such 
cases,  might  be  dangerous  to  truth  emd  justice  at  the  second 
trial.*  But  the  broader  and  more  gmeral  ground  is,  the  in- 
ocHivenience  of  mixing  up  distinct  tnatters,  whidi  may  reqiure 
very  di&rent  proceedings  or  d^rees  by  the  Court,  and  en> 
harraas  the  defendant  in  Equity  in  bis  proper  defence  against 
eaeh.^  On  this  account,  it  would  have  made  no  di&rence  in 
the  case,  if  the  plaintiff  had  prayed  for  two  distinct  commis* 

1  BUaw  D.  Burgh,  S  Beavan,  R.  231. 

>  Thia  subject  irill  be  found  more  fall^  examined  liereafier.  See  Fort,  §  AS<Mt40. 

3  Slacken  v.  Macauley,  3  Sim.  &  Sta.  79. 

*Ibid. 

s  See  AtiaitMj-Gtaenl  v.  St.  John'i  College,  7  Sim.  B.  341 ;  Pott,  §  S33, 
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sions  in  the  Bill ;  for,  not  only  would  such  a  suit  be  an  entire 
novelty  in  the  Court,  but  injustice  would  be  done  to  the  de- 
fendant in  Equity  by  compelling  him  to  wait  for  his  costs  upon 
the  first  commission,  until  the  return  of  the  second.^  . 

§  S81.  For  the  like  reason,  where  a  Bill  impeached  a  will 
on  account  of  the  alleged  incapacity  of  the  testator,  and  sought 
to  take  tesdmony  de  bene  esse  in  a  suit  already  brought,  and 
also  to  perpetuate  the  testimony  of  witnesses,  on  a  demurrer, 
the  Court  held  the  Bill  multifarious ;  for  the  decretal  order  for 
the  publication  of  ^  testimony  would  be  very  different  on  a 
commission  de  bene  esse,  from  what  it  would  be  on  a  com- 
mission to  perpetuate  the  testimony.^ 

§  381  a.  So,  where  a  testator  gave  an  annuity  to  A,  and 
certain  leasehold  property  to  his  children,  with  a  direction  for 
their  renewal  ^i  the  leases,  and  A  brought  a  Bill  for  his  annu- 
ity, and  also  as  next  friend  of  the  childrra  to  have  the  leases 
renewed,  it  was  held,  that  thus  uniting  these  distinct  interests 
was  improper,  and  the  Bill  was  demurrable  for  misjoinder 
thereof.'  So,  a  Bill  in  the  form  of  an  equitable  ejectment  and 
of  a  Bill  to  redeem,  brought  against  another  person,  will  be 
demurrable  as  multifarious.* 

§  S82.  So,  where  an  information  against  a  corporation 
alleged,  that  the  corporation  was  seised  of  certtun  real  estates 
for  purposes  of  public  utility,  and  of  other  real  estates  in  trust 
for  private  charity,  and  charged  a  misapplication  and  abuse  of 
both  funds,  the  Court  held  the  Bill  multifarious ;  for  the  case 
of  the  one  fund  wag  wholly  distinct  from  the  other,  as  to  rights 
and  objects.'  The  same  objection  was  held  to  he  well  taken  to 
a  Bill,  which  mixed  up  various  donations  given  for  various 


1  Shackell  D.  Mxc&nlej,  2  Sim.  &  Stu.  79. 

<  Dew  V.  CiU-ke,  1  Snn.  &  Sta.  108 ;  i  Story  od  Equity  Jnriip.  S  IBIS. 
3  Anderaon  v.  Waliii,  *  Tounge  &  ColL  R.  336 ;  S.  C.  1  Fhillipa,  Ch.  R.  !03. 
*  Plumbe  V.  FIvmbe,  A  Younge  &  Coll.  846. 

B  Attorney- General  v.  Carmarthen,  Cooper,  S.  SI ;   JohnMin  o.  JdIumhi, 
6  Johns.  CLB.  163. 
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porposes,  allied  to  be  misapplied  hj  the  same  defendants.^ 
[So,  where  there  are  two  railway  companies,  and  a  shareholder 
in  one  filed  his  Bill  on  behalf  of,  &c.,  against  both  companies, 
complaining'  that  the  directors  of  one  had  illegally  invested  the 
funds  in  shares  in  the  other,  and  also  complaining'  of  a  separate 
transaction  whereby  the  capital  of  the  first  had  been  advanced 
to  the  other  upon  an  arrangement  not  authorized,  and  praying 
relief  against  the  several  directors,  the  Bill  was  held  multi- 
farious.^ 

§  2SS.  However,  although  a  Bill  is  ordinarily  open  to  objec- 
tion for  multiiarionsness,  which  contains  two  distinct  subject- 
matters,  wholly  disomnected  with  each  other ;  yet,  if  one  of 
them  be  dearly  without  the  jurisdiction  of  a  Court  of  Equity 
for  redress,  it  seems,  that  the  Court  vrilLtreat  the  Bill,  as  if  it 
were  single,  and  proceed  with  the  other  matter,  over  which  it 
has  jurisdiction,  as  if  it  constituted  the  sole  ot^ect  of  the  Bill.' 
And  even  if  there  be  a  mi^oinder  of  a  party  plaintiff,  and  the 
ol^ection  is  not  taken  until  the  hearing,  the  Court  will  some- 
times permit  a  decree  to  he  made  at  the  hearing,  when  it 
i^pears  that  notwithstanding  the  misjoinder,  justice  can  be  done 


1  AttoTDflj-General  t>.  Goldamitba'  Companj,  5  Sim.  670.  It  is  laii  by  Lord 
Rcdesdale,  Uutt,  aa  tho  defcndaats  may  combiao  together  to  defVaad  the  pluntiff 
of  hii  rights,  and  nich  a  comtnoatioD  ia  naually  cbarged  in  the  Bitl,  it  has  been 
held,  that  the  defeodant  must  bo  far  answer  the  Bill,  ai  to  deo^  comUnation. 
Hilf.  Eq.  Fl.  hy  Jeremy,  ISl.  The  case  of  Powell  v.  Arderne,  1  Vera.  R.  416, 
fallf  supports  this  statement.  But  the  proporition,  so  far  as  it  applies  to  the 
general  chai^  of  comlnuHtion,  is  now  overruled ;  and  it  is  maintainable  only, 
where  a  special  comtHoation  is  chained.  Ibid,  note  (6) ;  Cooper,  Eq.  PI.  1S3. 
See  also  Mr.  Ruthby's  note  to  Powell  p.  Arderne,  1  yeTn.41E,  and  Landsdowne 
0.  Elderton,  8  Yes.  G!S,  527  ;  Oliver  e.  Haywood,  1  AnsL  B.  62;  Brookea  v. 
Lord  Whitworth,  1  Madd.  R.  S6. 

>  Salomons  v.  Luug,  13  Beavan,  339. 

3  Knye  t> .  Moore,  1  Sim.  &  Stu.  81 ;  Dew  v.  Claire,  1  Sim.  &  Stu.  108 ; 
Varick  t>.  Attorney-General,  S  Paige,  R.  137, 160;  Pringle  v.  Cooks,  3  Younge 
&  Coll.  666 ;  Ante,  g  878.  The  proper  course  for  the  defendant  in  each  a  case 
is  said  to  be,  to  answer  to  the  proper  matter  within  (he  jurisdiction  of  the  Court, 
and  to  demur  to  the  other  for  want  of  Equity ;  or  the  defendant  might  answer 
to  both,  and  make  the  exception,  as  to  the  want  of  Equity  in  the  latter,  at  the 
heating.    Varick  v.  Smith,  0  Ftuge,  R.  160;  Ante,  g  278  a;  Post,  g  S44. 
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to  all  parties.^  So,  if  there  be  a  misjoinder  of  parties  aa  co- 
|>lalntifi&  by  mere  want  of  interest,  the  objection  can  in  general 
be  taken  advantage  of  only  by  plea  or  demurrer.*  But,  if  the 
plaintifib  hare  conflicting  interests,  then  the  objection  may  be 
taken  at  the  hearing.^ 

§  284.  A  Bill  is  not  to  be  treated  as  multifarioas,  because 
it  joins  tvo  good  causes  of  complaint,  growing  ont  of  the  same 
transaction,  where  all  the  defendants  are  interested  in  the  same 
claim  of  right,  and  where  the  relief  asked  for  in  relation  to 
eat^  is  of  the  same  general  character.*  Neither  will  a  Bill  be 
defflued  multifarioui,  where  it  states  a  right  to  an  account  from 
A,  and  B,  against  whom  it  has  one  renkedy,  which  it  seeks  to 
enforce,  and  also  claims  a  lien  against  A,  for  what  is  due,  and 
seeks  that  separate  remedy  against  him ;  for  the  plaintiff  may 
well  in  such  a  Bill  entitie  himself  to  each.'  Indeed,  the  objec- 
tion of  multifariousness,  and  the  circumstances  under  which  it 
will  be  allowed  to  prevail,  or  not,  is  in  many  cases,  as  we  shall 
hereafter  see,  a  matter  of  discretion,  and  no  general  rule  can 
be  laid  down  on  the  subject.^ 

§  £64  a.  In  respect  to  the  manner  of  taking  the  ob}ecti<m 
of  multifariousness,  it  will  more  fully  come  under  consideration 
in  a  subsequent  part  of  this  work.^  But  it  may  be  proper 
here  to  state,  that  the  objection  is  usually  taken  by  way  of  de^ 
murrer  ;  and  if  not  so  taken,  and  the  cause  goes  on  to  a  hear- 
ing, the  objection  will  not  then  be  always  fatal  to  the  suit. 


1  Lambert  t>.  HutehiDNn,  1  Beavsn,  K.  277,  386 ;  Ante,  §  237 ;  Fost^  §  C30, 
541,  fi44. 

>  Daviea  v.  QuartermaD,  4  TouDge  tc  Col).  357. 

3  Ibid. 

*  Yarick  v.  Smith,  C  Piuge,  K.  IGO  ;  Bugbeo  d.  Sargent,  33  Maine,  269.  Ja 
Bojdv.iiojle,  3  Collj'er,  316,  a  Bill  whicb  praj'ed  an  injunction  of  two  Beveral 
and  distinct  actions,  was  held  not  to  be  multifarioiu.  Ante,  §  161,  note,  STl  a, 
27Sa. 

"  MaDDOra  V,  Rowley,  10  Sim.  4  TO. 

«  Hoggart  i>.  Cutts,  1  Ctiug  &  PhilL  204 ;  Port,  §  291,  630-640. 

7  Port,  S  080-540. 
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Indeed,  Btrictly  speaking,  tbe  otgectioD  is  then  waived  hj  the 
parties ;  although  the  Court  proprio  jure  may  insist  upon  it.^ 
Where  a  joint  claim  against  two  defendants  is  improperly 
joined  with  a  separate  claim  against  one  of  them,  hoth  or  either 
may  demur  to  the  Bill  for  multifariousness ;  and  it  will  be  held 
bad  as  to  the  party  demurring.' 

§  9S5.  Another  exception  to  the  general  doctrine  respecting 
nnUtifariociSQesa  and  misjoinder,  which  has  already  been  alluded 
to,  is,  where  the  parties  (either  phunti£&  or  defendants)  have 
one  common  interest  touching  the  matter  of  the  Bill,  although 
they  claim  under  distinct  titles,  and  have  independent  interests.' 
The  cases  respecting  rights  of  common,  where  all  the  com- 
moners may  join,  or  one  may  sue  or  be  sued  for  all ;  of  parish* 
ioners  to  establish  a  general  modus ;  or  of  a  parson  to  establish 
a  general  right  of  tithes  against  parishioners ;  and  others  of  a 
like  nature,  already  stated  under  anodier  head,  fully  ezempliiy 
the  doctrine ;  for  in  all  of  them  there  is  a  common  interest 
centring  in  tbe  point  in  issue  in  the  cause.* 

S  S85  a.  The  same  principle  has  been  held  to  apply,  where 
the  pluntifi&  claim  real  or  personal  estate  under  one  title,  and 
bring  their  suit  against  various  defendants,  who  claim  the  same 
estate  under  distinct  and  separate  sales  of  different  parcels 
^reof  to  them  separately,  where  the  gravamen  of  fraud  or 
wrong  in  the  sales  is  the  same,  and  equally  applies  to  all.  As, 
for  example,  where  the  pluntif^  daimed  under  a  will  made  in 
1813,  alleging  that  the  same  bad  been  suppreased  by  the  exec- 
utors, and  a  prior  will  admitted  by  the  executors  to  probate  by 
fraud,  and  that  sales  of  the  property  were  made  to  different 


>  GfMBwood  V.  Churchill,  1  Mylne  ft  Eeea,  546 ;  Oliver  v.  Piatt,  B  Hovard, 
B.  C.  R.  888 ;  Nelmo  v.  HiU,  5  How.  U.  S.  127. 

a  Boyi  V.  Bojt,  C  Fuge,  K  66. 

3  Ante,  8  ISO,  191. 

•Ant«,j  ISO,  111;  Cooper,  Eq.  :^  40,  41,  lU;  Hilf.  Eq.  Fl.  bj  Jeremj', 
170, 18>;  WMdi'.I>ak«ofNord»imberiBiid,S  Aii(t.469,477;  Briuokeriiofi' o. 
Brown,  a  Johns.  Cb.  B.  1S9.    Sm  Felknn  p.  FellowB,  4  Coweo,  B.  68». 

S4.n.  S6 
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parchasers  ander  the  prior  will,  and  tiiat  the  purchasers  (who, 
as  well  as  the  executors,  were  made  parties  to  the  Bill)  were 
cognizant  of  the  frand ;  it  was  held,  on  demurrer,  that  the  Bill 
was  not  multifarious  in  joinings  all  the  purchasers  and  the  ezee- 
ntors,  but  was  maintainable  against  them  all.^ 

§  S86.  The  same  principle  has  been  supposed  properly  to 
justify  the  joining  of  several  judgment  creditors  in  one  Bill 
against  their  common  debtor  and  his  grtmtees,  to  remove  im- 
pediments to  their  remedy,  created  by  the  fraud  <^  their  debtM* 
in  conveying  his  property  to  several  grantees,  although  they 
take  by  separate  conveyances,  and  no  joint  fraud  in  any  one 
transaction  is  charged  against  them  all.  In  such  a  case  (it  ii 
stud)  the  fraud  equally  affects  all  the  pkunti&,  and  they  nu^ 
jointly  sue ;  and  all  the  d^endants  are  implicated  in  it  in  dif- 
ferent degrees  and  pn^rtions,  and  therefore  are  properly  Ua- 
hie  to  be  jointly  sued." 

iGainea  &  Wife  c.  Chew,  &c.,  2  How.  Sap.  CtlLeig;  Po9t,§«»«-M0; 
Pott,  g  034. 

B  BrinckerhofT  e.  Brown,  6  JoIidb.  Ch.  R.  139,  la  Brinokerkiff  o.  BrowD, 
6  Joling,  Ch.  R.  157,  Mr.  Cbaucellor  Kent,  afteran  elaborate  review  of  the  cases, 
Md  :  "  The  principle,  to  be  dedaced  trota  those  eases  n,  that  a  Bin  agkinit  mt- 
eral  persona  must  relate  to  matters  of  the  same  nature,  and  having  a  connectioo 
with  each  other,  and  in  which  all  the  defendants  are  more  or  less  coaceroed, 
though  their  rights  in  respect  to  the  general  subject  of  the  case  may  be  distinct 
And  when  we  consider,  that  the  plunliSs,  in  the  erne  now  befcre  me,  are  jad^ 
ment  creditors,  having  claims  against  the  Genesee  Companj  perfectly  establid^ 
ed,  and  not  the  subject  of  litigation  in  this  suit ;  and  that  the  general  right 
chumed  by  the  Bill  is  a  due  application  of  the  capital  of  tiiat  companj  to  Ilia 
payment  of  their  judgments  \  that  the  subject  of  the  Bill  and  of  the  reiief^  and 
the  only  matter  in  litigation  is,  the  fraud  charged  in  the  creation,  mansgement, 
and  dispontiou  of  that  capital ;  and  in  which  charge  all  the  defendants  are  im- 
plicMed,  though  in  different  degrees  and  proportions ;  I  think  we  may  sa&l;^ 
conclude,  that  this  case  falls  within  the  reach  of  that  principle,  and  that  the 
demairer  cannot  be  sustained."  In  the  case  of  Fellows  v.  Fellows,  1  Cowen,  B. 
682,  the  same  principle  was  tuUy  carried  out  by  the  Court  of  Errors,  after  a  very 
full  dIscusMon  S.  P.  Dix  v.  Briggs,  9  Paige,  R.  595;  Siier  v.  HiHer,  9  Paige, 
R.  G05.  See  also  Boyd  t>.  Hoyt,  5  Paige,  R.  66 ;  Blackettv.  Lsinbcer,  1  Saod- 
fcrd,  SG6.  The  case  of  Lord  Foley  r.  Carlon,  1  Tonnge,  R.  87S,  seems  (ai 
already  intiDiated)  to  have  proceeded  upon  the  ground  of  a  jmnt  charge  of 
&xad ;  bnt  it  has  a  close  rasnnblance  to  the  casea  in  e  Johas.  <%  B.  188,  and 
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§  S86  a.  The  same  principle  has  been  supposed  to  justify 
the  uniting  in  one  Bill  for  discovery  and  relief,  or  for  discovery 
merely,  of  distinct  underwriters,  upon  the  same  policy  ot  upon 
difiermt  policies,  as  plaintifis,  upon  the  ground  of  a  common 
fraud,  which  vitiated  all  the  poUdes,  and  furnished  a  good 
ground  of  defence  at  law,  as  well  as  a  good  ground  to  cancel 
•II  the  policies,  if  it  was  iully  established  in  proof;  for,  under 
such  circumstances  (it  is  said)  tb^  have  a  common  interest.^ 

§  286  b.  On  the  other  hand  it  has  been  held  that  a  Bill 
filed  by  five  several  occupiers,  of  bouses  in  a  town,  to  restrain 
the  erection  of  a  steam-engine  which  would  be  a  nuisance  to 
each  of  tbem,  is  not  maintainable,  but  is  open  to  the  objection  of 
a  misjoinder  of  parties,  upon  the  ground  that  each  of  them  has  a 
separate  nuisance  to  complain  of,  and  that  what  is  an  answer 
to  one  ntay  not  he  an  answer  to  another,  and  if  upon  such  a 
Bill  a  decree  is  to  be  pronounced,  it  most  be  a  decree  to  pro* 
vide  for  five  dififereut  cases,  standing  upon  separate  rights.  It 
is  not  easy  to  reconcile  the  doctrine  of  this  case  with  that  of 
some  others.^ 

§  387>  In  the  next  place,  a  KU  may  be  objectionable  for  the 
opposite  fault  to  ^lat  of  multifuiousness,  that  is  to  say,  for  an  un- 
due divisibility  or  splitting  up  of  a  single  cause  of  action,  and  thus 
multiplying  subjects  of  litigation.  Courts  of  Equity,  (as  we 
have  seen,)  discourage,  in  various  forma,  the  promotion  of  un- 
reasonable litigation ;  and  on  this  ground,  for  Uke  purpose  of 


1  Cowen,  R.  682.  Wjnne  e.  Csllender,  1  Itnsa.  R.  298,  wems  distiDgaialuibte 
from  that  in  1  YoDnge,  R.  37S,  priDcipally  on  the  ground,  thlt  there  was  no 
joint  charge  of  fraud  in  all  the  holders  of  the  Bill&  Withont  meaning  to  ques- 
tion  the  doctrine  abore  referred  to,  it  maj  well  be  donbted,  whether  there  are 
May  Englioh  anthoritiM,  which  fiill j  bear  out  the  propoaitiona  in  the  oaKi  ia 
i  Jdin*.  Ch.  R.  IS9,  and  i  Cowen,  B.  682,  or  are  eaally  reconcilable  with  them. 
Ante,  S  1B1|  note ;  Peat,  §  6>T  and  note,  §  537  a. 

1  Kennngton  v.  White,  3  Price,  B.  IM ;  HUli  v.  Campbell,  S  Yonnge  &  Cc^ 
S89,  S80,  SST.  See  Aal«,  g  161  and  note,  230,  278  and  note ;  Poet,  §  037  and 
note,  08T  a.    See  alw  Campbell  v.  Mackay,  1  M^lne  &  Crvg,  S24,  SSlt. 

*  Hodson  V.  Haddifon,  IS  SimoBe,  R.  «1S. 
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prerentbg  a  multiplidty  of  auits,  they  will  not  permit  a 
Bill  to  be  brought  for  a  part  of  a  matter  only,  where  the 
whole  is  the  proper  subject  of  one  buiL,^  Thus,  for  example, 
they  will  not  permit  a  party  to  bring  a  Bill  for  a  part  of  one 
entire  account ;  but  will  compel  him  to  unite  the  whole  in  one 
suit ;  for,  otherwise,  he  might  split  it  up  into  various  suits,  and 
promote  the  most  oppressive  litigadon,^  Upon  a  ground  some- 
what analogous,  if  an  ancestor  has  made  two  mortgages  to  the 
same  person,  the  heir  will  not  be  allowed  to  redeem  one  with- 
out the  other ;  for,  in  sucb  a  case,  the  Equi^  of  the  h^,  like 
that  of  the  ancestor,  is  to  redeem  the  whole  or  none.' 

§  388.  In  the  next  place,  where  the  sole  foundation  of  the 
jurisdiction  in  Equity  is  the  wuit  of  a  discovery,  and,  as  ind> 
dent  thereto,  relief  is  consequent  upon  that  discovery,  care  must 
be  taken  so  to  frame  the  Bill  and  accompanying  affidavit,  as 
to  bring  it  clearly  within  the  admitted  doctrine  and  practice  of 
the  Court.  Thus,  a  Bill,  seeking  a  discovery  of  deeds  or  writ- 
ings, sometimes  prays  relief,  founded  on  the  deeds  or  writrags, 
of  which  the  discovery  is  sought.  If  the  relief  so  prayed  be 
such,  as  might  be  obtuned  at  law,  if  the  deeds  or  writings 
were  in  the  custody  of  the  plaiudff,  he  must  annex  to  his  Bill 
an  affidavit,  that  they  are  not  in  his  custody  or  power,  and  that 
he  knows  not  where  they  are,  utdess  they  are  in  the  hands  of 
the  defendant.  But  a  Bill  for  a  discovery  merely,  or  which 
only  prays  the  delivery  of  deeds  or  writings,  or  equitable  relief^ 
grounded  upon  them,  does  not  require  such  an  affidavit.* 

§  S89.  In  the  next  place,  the  matters  of  the  Bill  should  be 


1  Cooper,  Eq.  PL  184,  IM  i  Mitf.  Eq.  PI.  hy  JeNmjr,  188. 

'  Cooper,  Eq.  Fl.  184,  185 ;  Purefoy  v.  Pnnfor,  1  Vera.  39 ;  Mitf.  Eq.  PL 
hy  Jerenj,  183  ;  Newknd  e.  Bogen,  8  Barb.  Cb.  B.  489. 

3  Purefoy  v.  Para%,  1  Tern.  29 ;  ShntUetrorth  v.  Lajeock,  I  Vera.  S48  ; 
Mai^rare  D.  Le  Hot^e,  2  Vem.  307 ;  Coleman  v.  Wlack,  1  P.  Will  T7fi;  Wil- 
lie D.  Lugg,  3  Eden,  R.   78,  80;    3  Story  on  Equity  Jariip.  g  103S,  note  (1)  ; 
Ex  pBTta  Carter,  Ambler,  B.  733 ;  Irceon  v.  Denn,  2  Cox,  B.  4Sfi  ;  Joline* 
Smith,  2  Ve*.  jr.  876. 

*  Uitf.  Eq.  PL  by  Jeremy,  64 ;  Cotter,  Eq.  PL  61. 
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such,  as  clearly  to  entitle  the  party  to  all  the  discovery  which 
he  seeks  in  aid  of  his  prayer  for  relief;  Cor,  if  the  diBcoveiy  ia 
not  material,  the  Bill  will,  upon  this  point,  be  open  to  demur- 
rer. Thus,  where  a  Bill,  filed  by  a  mortgagor  against  a  mort- 
gagee to  redeem,  sofight  a  discovery,  whether  the  mortgagee 
was  a  trustee,  a  demurrer  to  the  discovery  was  allowed ;  for, 
as  no  trust  was  declared  upon  the  mortage,  it  was  not  mate- 
rial to  the  relief  prayed,  whether  there  was  any  trust  reposed 
in  the  mortgagee,  or  not.^ 

I  Ji90.  In  oondndiDg  these  brief  remarks  upon  some  of  ^ 
more  important  rules,  a^licable  to  the  structure  of  the  com- 
mon original  Bills  for  rehef,  it  may  be  added,  that  in  all  cases, 
whne  the  interference  of  a  Coart  of  Equi^  is  sought,  the 
.  plaintiff  dionld  not  (Hily  clearly  show  his  title,  and  right  to  de- 
mand the  asaistance  of  the  Court  in  his  favor  ;  but  also  that 
the  case  is  one  of  wliicb  the  Court  has  jurisdiction,  and  to 
v4uch  it  ought  to  apply  its  remedial  justice.  If  d>i8  is  not 
done,  the  suit  ia  fatally  defective,  sad  the  Bill  must  fiul.' 

■  Ifitf.  Efi.Pl.iff  Jerwnjr,  19! ;  H&rref  v.  Monii,  Bap.  T«mp.  Xinoh,  S14 ; 
9  StoiT  on  Equity  Jnrisp.  S  1*97' 

■  S«eMhr.Eq.Pl.b7JeTem7, 110, 12S,  188,141,104, 195, 168;  Ante,!  tO, 
341 ;  Coopor,  £q.  PL  178 ;  B«deU  v.  HoObao,  S  Paige,  R.  199 ;  Buton's  Snit 
m  Eq.  4&,  46. 

«• 


-obvGoo»^lc 


EQUITY  PLSADIN4U. 


CHAPTER  VI.  . 

BILLS  OP  INTERPLEADER  AND  CERTIORABI. 

§  2Q1.  There  are,  however,  two  other  sorts  of  origiml 
Bills  for  relief,  (as  has  been  already  stated,)  namely,  Bills  of 
Interpleader,  and  Bills  t^  Certiorari,  upon  the  structure  of 
which  it  may  be  proper  to  say  a  few  words.  And  first  as  to  a 
Bill  of  Interpleader.  It  is  ordinarily  exhibited,  where  two  or 
more  persona  claim  the  same  debt,  or  duty,  or  other  thing,  from 
the  pluntjfi*,  by  different  or  separate  interests ;  and  he,  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to 
render  the  same  debt,  duty,  or  other  thing,  fears  that  he  may 
suffer  injury  from  their  conflicting  claims,  and  therefore  he 
prays,  that  they  may  be  compelled  to  interplead,  and  state 
their  several  clums,  so  that  the  Court  may  adjudge,  to  whom 
the  same  debt,  doty,  or  other  thing,  belongs.^     As  every  such 


1  Mitf.  Eq.  PL  by  Jeremy,  48,  49,  141 ;  Cooper,  Eq.  PL  *B,  Bfl ;  Crawriay  v. 
TborntoD,  T  Sim.  R.  361 ;  S.  C.  S  Mylne  &  Cnug,  1,  !I ;  1  £q.  Abridg.  SO,  I, 
nuttg. ;  2  Story  on  Equity  Jnri«p.  g  806-824 ;  1  Monf.  Eq.  PL  232 ;  Fenn  V. 
Edmoods,  B  Hare,  R.  S14.  See  Eut  India  Company  v.  Campion,  11  Bligh,  B. 
181, 182;  AtLinion  n.  Manki,  1  Cowan,  B.  691;  Stnnge  d.  Bell,  11  Geo.  103; 
Bell  e.  Hunt,  3  Barb.  Ch.  B.  B91.  In  Hoggart  v.  Cntts,  I  Craig  &  PhiU.  S04, 
Lord  Cottenluun  said:  "lie  definition  of  interpleader  ii  not,  and  cannot,  now, 
be  disputed.  It  is  wheie  the  plaintifi'  says,  I  hare  a  fond  in  my  poKenioD,  in 
which  I  claim  no  personal  interest,  and  to  which  you,  the  defendauta,  set  up 
conflicting  dwms ;  pay  me  my  costs,  and  I  will  bring  the  fiind  into  Conrt,  and 
yon  shall  contest  it  between  yonneWes.  The  cue  must  be  one,  in  which  the 
fond  is  matter  of  contest  between  two  parties,  and  in  which  the  litigation  be- 
tween those  parties  will  decide  all  th^  reepectiTe  ri^ts  with  respect  to  the 
fond."  See  also  2  Story  on  Eq.  Jurisp.  $817  fi,  where  tbeoplnion  of  Lord  Cot- 
tenham,  in  Crawshayv.  Thornton,  2  Mylne&Crug,  19,  is  cited  at  some  length 
in  the  note.  See  also  Bignold  e.  Andland,  1 1  Sim.  R.  2S,  U  ;  Olyn  v.  Daea- 
bory,  11  Sim.  B.  139, 147, 148  ;  2  Story  on  Equity  Jnrisp.  g  BOS,  note;  Sb>w 
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Bill  is  founded  apon  the  admitted  want  of  ioterest  in  llie 
plaintiff,  and  is,  at  the  same  time,  susceptible  of  being  nsed 
oollufiively  to  give  an  undue  advantage  to  one  of  the  contend- 
ing parties,  two  things  are  required  as  jn^cautions  to  prevent 
any  abuse  of  the  proceeding.  In  the  first  place,  the  plaintiff 
most  annex  an  affidavit,  that  there  is  no  collusion  between  him 
and  any  of  the  parties ;  in  the  next  place,  if  there  is  any 
money  due,  he  must  bring  it  into  Goort,  or  at  least  ofifer  to  do 
so  by  his  Bill.^  If  he  does  not  do  so,  it  is  in  strictness  a  good 
ground  of  demurrer.' 

§  £9^.  In  the  next  place,  in  a  Bill  of  Interpleader,  it  is 
necessary,  that  the  plaintiff  should  state  his  own  rights,  and 
thereby  negatiTe  any  interest  in  the  thing  in  controversy ;  and 
he  should  also  state  the  several  claims  of  the  opposing  parties.' 
If  Ae  Bill  does  not  show,  that  each  of  the  defendants  whom 
it  seeks  to  compel  to  interplead,  claims  a  right,  both  of  iht 
defendants  may  take  the  objectitm  by  demurrer ;  one,  because 
the  Bill  shows  no  claim  of  right  in  him ;  the  other,  because 
die  Bill,  showing  no  right  in  the  oodefendant,  shows  no  cause 
of  interpleader.*     [And  a  mere  pretext  of  a  conflicting  claim  is 


0.  Cotter,  8  Paige,  R.889.  The  iiibject  of  interpleader  generally  ii  fiilljr  treated 
ia  3  Stoi7  on  Eq.  Jnriap.  $  800-625. 

I  Uit£  £q.  PI.  bj  Jeremjr,  49,  148 ;  Cooper,  Eq.  PL  49,  50 ;  Barton'a  Suit  in 
£q.  47,  note  (1) ;  S  Story  on  Eq.  Jnriap.  §  809 ;  Poat,  |  297. 

"  Ibid. ;  Metc&lf  r.  Hervey,  1  Yes.  248 ;  Hyde  v.  Warren,  1 B  Tea.  822,  333 ; 
DoDgey  s.  AngoTe,  3  Bro.  Ch.  R.  SO. 

)Mitf.  Eq.  PL  by  Jeremy,  49,  141,  14S;  1  Mont.  Eq.  PI.  SSS,  293.  In 
Dnngey  D.  Aagove,  S  Yea.  jr.  311,  Lord  Looghborough  ia  reported  to  have  «aid: 
"  Hie  Bill  U  nngntar ;  for  it  auggeata  a  caie.  An  interpleading  Bill  never  doea 
that"  It  ia  not  rery  clear  what  hia  Lordahip  meant  by  tbia  statement.  In  one 
aenae,  erety  Bill  of  Interpleader  mut  mggeat  a  case,  that  ia,  it  mnat  anggeat  a 
cam  which  Jnatifiei  the  interpontion  of  tLe  Conrt.  What  bia  Lordahip  proba- 
bly meant  wna,  that  it  nerer  tuggeata  the  irhola  caae  of  the  defendanta,  or  the 
validity  of  tbeir  reapective  titlea,  by  a  fiill  diaplay  and  comparison  of  them,  eall- 
ing  upon  llie  Court  to  interpoae  and  decide  upon  aooh  atstement  ot  them.  See 
Uohawk  and  Hadaon  BaOraad  Company  v.  Clnte,  4  Paige,  384,  891. 

4  Uitf.  Eq.  PL  by  Jeremy,  141 ;  2  Story  on  Equi^  Jnriap.  f  821 ;  Shaw  e. 
Coaler,  S  Paige,  K  M9. 
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not  Bofficieat ;  tiK  Court  miut  see  diere  is  a  question  to  be 
tried.']  An  objection  equally  fatal  will  be,  that  ibe  plaintiJSF' 
shows  DO  ri^t  to  compel  the  defendants  to  inteq>lead,  wha^ 
ever  rights  they  may  claim.^ 

§  HQS,  The  claims,  too,  should  be  spedfioally  set  forth,  ao 
that  they  may  appear  to  be  of  the  sanie  oatnre  and  character, 
and  the  fit  subject  of  a  Bill  of  Interpleader,  This  position  may 
easily  be  illustrated  by  stating,  that  Bills  of  Interpleader  (at  least 
independently  of  statutable  provisions)  do  not  ordinarily  lie,  ex- 
cept in  cases  of  privity  of  some  sort  between  all  the  parties ; 
such  aa  privity  of  estate,  <h:  title,  or  contract,  and  where  the 
claim  by  all  is  of  the  same  nature  and  character.^  Where  the 
claimants  assert  their  rights  under  adverse  titles,  and  not  in 
privity,  and  where  their  claims  are  of  difieratt  natures,  die 
Bill  is  wh<^y  unmaintainable.*  Thus,  if  an  estate  is  put  op 
for  sale  at  auction,  and  A  becomes  the  purdukser,  and  pays  his 
deposit ;  and  then,  by  order  of  the  same  owner,  it  is  set  t^ 
again  for  sale,  and  B  becomes  the  purchaser,  and  pays  his 
deposit ;  such  a  case  is  not  a  proper  case  of  inteqtleader,  if 
each  demands  his  deposit  from  the  stakeholder ;  for  A  and  B 
do  not  claim  in  privity,  and  their  deposits  are  distinct.' 

§  SQ4<.  Upon  the  like  ground,  a  tenant,  liable  to  pay  rent, 
may  file  a  Bill  of  Interpleader,  where  there  are  several  persons 
churning  title  to  it  in  privi^  of  contract,  or  of  tenure,  to  com- 
pel them  to  ascerttUQ  to  whom  it  is  properly  payable.*     But  if 

■  Coohnae  v.  O'Brien,  3  Jonea  ft  Ia  T.  3B0. 

>  Mitfl  Eq.  PI.  by  Jeremy,  14S,  143.  But  sea  Ewt  wd  Wett  India  Dock 
Compniiy  v.  littledale,  7  Hare,  61. 

3  2  Story  oa  Equity  Jump.  £  607-8!!. 

*  Mitf.  £q.  PL  by  Jenmy,  112, 143,  note  (r) ;  (hooper,  £q.  PL  48 ;  Dnngay 
o.  Aiigove,  ii  Yes.  jr.  804 ;  Smitli  r.  l^tfget,  2  Anat  &.  &S9  ;  JiAiuan  «.  Xtkia- 
aOD,  3  Aott.  B.  798 ;  Cnwshay  e.  Thomtoo,  7  Sim.  B.  8S1 ;  S.  C.  a  Hylne  & 
Oraig,  1 ;  Jew  v.  Wood,  S  Beavu,  S.  67» ;  S.  C.  1  Ci^  ft  FhOL  180. 

SH<%garti).CDtta,  lCn>ig&rhiiLlB7,  SOS;  Ante,  g8Sl;  Poit,  J  8^4,  SS7. 
See  also,  Coohnme  v.  O'Brien,  %  Jonei  &  La  T.  880. 

eibid.;  2StoTyon£q.Jiuup.Seil~SSl;  Badean «.  lylM,  1  Sandlbrd,  (^  B. 
370,    See  alao  Lowndes  o.  Cornfoid,  IS  Tea.  299 ;  l^ngrtpr  r.  Bg^ktoD,  S  Yea. 
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a  mere  stranger  should  set  up  a  clum  to  the  rent  by  a  title 
paramount,  and  not  in  privity  of  contract  or  tenure ;  or  if  be 
should  set  up  a  claim  of  a  diflferent  nature,  such  as  a  claim  to 
the  mesne  profits,  in  virtue  of  his  title  paramouot ;  in  either 
case,  no  Bill  of  Interpleader  vrould  lie  in  behalf  of  the  tenant ; 
for  the  debt  or  duty  is  not  the  same  in  nature  or  character.' 

§  S9^.  The  Bill  should  also  show,  that  there  are  proper 
persons  in  esse,  c^>able  of  interpleading,  and  of  setting  up 
opposite  claims ;  for,  otherwise,  the  objects  of  the  Bill  would 
be  unattainable.  On  this  account,  where  a  Bill  was  brought, 
founded  on  a  rumor,  that  there  was  issue  by  a  person,  which 
issue  was  suggested  to  be  entitled  to  the  estate  in  question, 
and  praying,  that  if  there  was  any  such  person,  he  might  in- 
terplead with  the  defendant,  the  Bill  was  held  to  be  one  of  a 
novel  impresfflon,  and  fatally  defective.^  The  Bill  would  be 
equtdly  defective,  if  it  did  not  admit,  and  show  a  title  in  each 
of  the  clumants.' 

§  S96.  The  remarks,  hitherto  made,  are  applicable  to  the 
tides  and  claims  asserted  by  the  parties,  who  are  called  npon 
to  interplead.  But  the  plaintifiT  should  also  show  a  dear  title 
in  himself  to  muntain  the  Bill ;  for,  otherwise,  the  Bill  will 
he  dismissed,  however  proper  in  other  respects  the  case  mi|^t 
be  for  an  interpleader.*  Thus,  for  «xample,  if  the  Bill  should 
show,  that  the  title  of  the  plaintiff  is  that  of  an  agent  of  one 
of  the  parties  only,  as  if  he  bad  received  money  by  the  author- 

jr.  101;  I>aDge7i>.  Angore,  STh.  jr.  804,  310,  818;  Jevt).Wood,8  Be&vtui, 
B.  891 ;  S.  C.  1  Craig  &  Fhill.  185 ;  Cnwihar  v.  Tbornton,  7  Sim.  E.  891 ; 
S.  C.  2  Uylne  &  Craig,  1 ;  Ante,  g  291. 

^  I>nnge]r  v.  Angore,  S  Tea.  jr.  804,  810 ;  Johiuoii  v.  AtUnsOD,  3  Anat 
B.  796  ;  2  Storj  on  Eq.  Joiup.  g  SIS ;  Cooper,  Eq.  PL  48,  49  ;  Luf^on  «. 
Boylatoa,  2  Vea.  jr.  101,  108 ;  Clarice  e.  Byne,  IS  Tea.  883,  386 ;  Low«  v. 
BichArdKQ,  8  U&dd.  E.  277. 

a  Metcalf  v.  Herrej,  1  Te».  MS  ;  Cooper,  Eq.  PL  16,  47  ;  2  Stoi?  on  Eq. 
Jnriap.  S  821 ;  1  Mont  Eq.  PI.  284. 

3  S  Story  OD  Eqnit}'  Jnri^.  g  621 ;  Eaat  India  Company  v.  Edwards,  16  Yea. 
877;  Hitf.  Eq.  PL  by  Jeremy,  141, 148. 

*  ICtf.  £q.  H  by  Jeremy,  142, 148. 
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itf  of  his  prindpal  and  for  his  use,  he  would  be  bound  to  pay 
over  the  money  to  bis  principal,  notwithstanding  any  interven- 
ing claims  of  a  third  person  ;  for  a  mere  agent,  to  receive  for 
the  use  of  another,  cannot  be  converted  into  an  implied  trustee 
by  reason  of  an  adverse  claim,  since  his  possession  is  the  po»> 
session  of  his  [oiDdpa].' 

§  !S97*  For  a  like  reason,  the  plaintiff  should  (aa  has  been 
already  stated)  show  in  bis  Bill,  that  he  daims  no  interest  him- 
self ;  for  it  is  in  truth  the  very  foundation  of  hia  Bill,  that  he 
is  a  mere  holder  of  the  stak^  which  is  equally  contested  by  the 
defendants,  and  that  he  is  whtJly  indiflerent  between  them.' 
[But  an  interest  by  the  comphtinant  that  one  party  to  the  Bill 
oi  interpleader  should  succeed  rather  than  the  other,  in  order 
thereby  to  increase  the  complainant's  prospects  of  success  in 
respect  of  certain  other  property  not  involved  in  the  suit  in 
question,  is  no  ob}eclion  to  a  Bill  of  interpleader.  Soch  an 
interest  is  merely  in  the  gueation  but  not  in  the  particular 
Buit.^  The  prayer  of  the  Bill  should  ^o  be  correctly  framed, 
by  praying,  that  the  defendants  may  set  forth  their  several 
titles,  and  may  inteqilead,  and  settle,  and  adjust  their  demands 
between  themselves.  The  Bill  also  generally  prays  an  injuno 
tion  to  restrun  the  proceeding  of  the  claimants,  or  either  of 
them,  at  law ;  and,  whenever  this  is  done,  the  Bill  dould  offer 
to  bring  the  money  into  Court ;  and  it  must  be  brought  into 
Court  before  the  Court  will  ordinarily  act  upon  this  part  of 
the  prayer/     In  Bills  of  Interpleader,  also,  an  affidavit  is 


1  Nicholson  V.  Enoides,  S  Madd.  E.  47 ;  Lowe  f.  Kcbardsen,  3  Hsdd.  K. 
S77;  2  Stoi7on£q.  Juriep.  §  814-S20;  Hitf.  Eq.  PI.  by  Jerei>)7, 149, 148,  and 

s  LMigston  V.  Boylaton,  !  Vet.  jr.  101,  lOS  ;  Mitchell  v.  Hajne,  a  Bin.  & 
SlQ.  68 ;  SUngibj  v.  Boulton,  1  Yes.  &  B.  3S4  ;  Burnett  v.  Andersoo,  I  Merir. 
B.  40S ;  Cooper  n.  De  Taatet,  1  Taml.  17T  ;  1  Mont.  £q.  FI.  !S4,  239. 

3  Oppenheim  v.  Leo  Wolf,  3  Sandf.  Ch.  B.  671. 

*  Wyatt,  Fract.  Beg.  78,  79 ;  Hofaawk  it  Hudson  Kailroad  Companj  r.  Clute, 
4  Paige,  R.  3S4,  391 ;  Itiuhardi  n.  Salter,  6  Johoi.  Ch.  R  445.  The  convnos 
fiom  of  tbe  pajai  it  given  in  Tan  Beytfauyien'a  Equitj  DnSttaaai,  p.  8&B,  in 
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always  required  of  the  plaintiff,  diat  he  does  not  collude  with 
either  of  the  defendants ;  and  if  the  Bill  is  filed  by  an  ofScer 
of  a  company  on  behalf  of  the  company,  he  must  also  annex  a 
Uke  affidavit,  and  add,  liiat,  to  the  beet  of  this  knowledge  and 
belief,  (he  company  do  not  cdllnde  with  the  defendants.^ 

§  £97  <*■  lit  an  interpleader  Bill,  if  the  defendants  do  not 
deny  the  statements  of  the  Bill,  the  ordinary  decree  is,  that  the 
defendants  do  interplead ;  and  the  [daiotiff  then  withdraws  from 
the  suit.*  Bat  the  defendants,  or  either  of  them,  are  at  liberty 
to  contest  and  deny  the  altegatioDs  in  the  Bill,  or  to  set  up  di»- 
tinct  and  independent  facts  in  bar  o(  the  suit ;  and,  in  sucJi  a 
case,  the  plaintiff  must  reply  to  the  answer,  and  close  the 
proofs  in  the  usual  manner,  before  he  can  bring  the  cause  to  a 
hearing  between  himsdf  and  the  defendants ;  and  at  the  hear< 
ii^  only  can  he  insist  (if  such  is  bis  right)  upon  a  decree,  lliat 
the  defendants  do  interplead.' 


«  c«M  oT  rent.  It  praji,  "  That  they  (the  defendants)  may  sererally  set  fxrOi, 
and  discover,  iriuA  right  or  title  they  and  each  of  them  claim  or  hare  in  and  to 
the  said  moiety  of  the  said  premises;  and  how  they  and  each  of  them  derire 
and  make  out  the  same;  and  that  they  may  set  forth,  to  which  of  them  the  said 
nat  and  aman  <rf  rent  dotb,  or  do  of  right  belong,  or  is  or  are  payable,  and 
may  interplead  and  settle,  and  adjust  their  demands  between  dumselves,  your 
orator  being  ready  and  willing,  and  hereby  offering  to  pay  the  said  rent  and 
arrears  of  rent  to  such  of  the  said  confederates,  to  whom  the  same  shall  appear 
to  belong,  being  indemnified.  And  that  your  orator  may  be  at  liberty  to  bring 
the  same  into  tbli  honorable  Conrt,  which  your  orator  doth  hereby  offer  to  do, 
for  the  benefit  of  each  of  the  several  parties,  who  shall  appear  to  be  entitled 
thereto.  And  that  the  laid  several  (lefendanta,  and  each  and  every  of  them, 
mky  b«  leetrained  by  the  injanction  of  this  hoDoraUe  Court,  fVom  all  proceed- 
ings at  law  against  your  orator  far  the  said  rent  and  arrears  of  rent.  And  for 
further  relief,"  &-c.  See,  also.  Barton's  Suit  in  £q.  46,47;  Mitf.  Eq.  Pl.by 
Jeremy,  14!,  143. 

1  Bignold  D.  AodUad,  11  Sim.  R.  14,  2S;  Ante,  §  291;  Mitf.  Bq.  FL  by 
Jeremy,  49, 143. 

"  City  Bank  v.  Bangs,  3  Paige,  R.  670,  578  ;  Angell  v.  Hadden,  16  Tes.  208; 
4  Bro.  Ch.  B.  309,  note;  Post,  g  36!. 

3  Ci^  BMk  ».  Bang).  2  Pai^,  R.  670, 572 ;  Statban  v.  Hall,  1  Turn,  ft  Boss. 
SO ;  2  Story  on  Eq.  Jarisp.  %  622,  824 ;  Jones  r.  Gilman,  Cooper,  R.  4> ;  Bey- 
mer  o.  Buchanan,  1  Con,  R-  425;   Duke  of  Bolton  v.  Williams,  4  Bro.  Cb.  B. 
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§  S97  ^-  ^fi  ni^y  conclude  this  head  of  Interpleader  by 
renoarkiiig,  that  although  a  Bill  of  Interpleader,  strictly  so 
called,  lies  only  where  the  party  applying  claims  no  interest  in 
the  sulyect-matter  ;  yet  there  are  many  cases,  where  a  Bill,  in 
the  nature  of  a  Bill  of  Interpleader,  will  lie  by  a  party  in  in- 
terest to  ascertain  and  establish  his  own  rights,  where-diere  are 
other  conflicting  rights  between  third  persons.  As,  for  instance, 
if  a  plaintiff  is  entitled  to  equitable  relief  agunst  the  owner  of 
property,  and  the  legal  title  thereto  is  in  dispute  between  two 
or  more  persons,  so  that  he  cannot  ascertun  to  which  it  actu- 
ally belongs,  he  may  file  a  Bill  against  the  several  daimants, 
in  the  nature  of  a  Bill  of  Interpleader  for  relief.  So,  it  seems, 
a  purchaser  may  file  a  Bill  in  the  nature  of  a  Bill  of  Inters 
pleader,  ag^nst  the  vendor,  or  his  assignee,  and  any  creditor 
who  seeks  to  avoid  the  title  of  the  assignee  and  pray  the  direc- 
tion of  the  Court,  as  to  whom  the  purchase-money  shall  be 
paid.  So,  if  a  mortgagor  wishes  to  redeem  the  mortgaged 
estate,  and  there  are  conflicting  claims  between  third  persons, 
as  to  their  title  to  the  mor^^age  money,  he  may  bring  them 
before  the  Court,  to  ascert^n  their  rights,  and  to  have  a  decree 
for  a  redemption,  so  that  he  may  make  a  secure  payment  to  the 
party  entitled  to  the  money.  In  these  esses,  the  plaintiff  seeks 
relief  for  himself;  whereas,  in  an  interpleading  Bill,  strictly  so 
called,  the  plaintiff  only  asks,  that  be  may  be  at  liberty  to  pay 
the  money,  or  deliver  the  property  to  the  party,  to  whom  it  of 
right  belongs,  and  may  thereafter  be  protected  against  the 
dums  of  both.  In  the  latter  case,  the  only  decree,  to  which 
the  plaintiff  is  entitled,  is  a  decree  that  the  Bill  is  properly 
filed  ;  or,  in  other  words,  that  he  shall  be  at  liberty  to  pay  the 
money,  or  bring  the  property  into  Court,  and  hare  his  costs ; 
and  that  the  defendants  interplead,  and  settie  the  conflicting 
claims  between  themselves.  So,  a  Bill,  in  the  nature  of  an 
interpleading  BiU,  will  lie  by  a  Bank,  which  has  offered  a 
reward  for  the  recovery  of  money  stolen,  and  a  proportionate 
reward  for  a  part  recovered,  where  there  are  several  cl^mants 


-obvGoo»^lc 


CH.  TI.]  BILLS   OF   INTERPLBADER.  818 

of  the  reward,  or  a  proportiou  thereof,  one  or  more  of  whom 
have  sued  the  Bank.  And  in  such  a  Bill  all  the  daamants 
may  be  made  parties,  in  order  to  have  their  respective  duma 
a^uBted.^ 

§  298.  Secondly,  b  r^ard  to  Bills  of  Certiorari.  He 
object  of'  this  Bill  (which  is  rarely,  if  ever,  used  in  America,} 
is  to  remove  a  suit  in  Bquity,  pending'  in  some  inferior  Court, 
into  Ute  Court  of  Chancery,  or  into  some  other  proper  superior 
Court  of  Equity,  (if  any  such  there  be,)  on  account  of  some 
aU^;ed  incompetency  of  the  inferior  Court,  or  some  injustice 
in  its  proceedings.  This  species  of  Bill,  having  this  sole 
object,  merely  prays  the  writ  of  certiorari.  The  Bill  first 
states  the  proceedings  in  the  inferior  Court,  it  then  states  the 
cause  of  the  incompetency  of  the  inferior  Court,  by  Buggestmg, 
that  the  cause  is  out  of  its  jurisdiction ;  or  tiiat  the  witnesses 
Kre  out  of  the  jurisdiction;  or  that  the  defendants  live  out  of 
dw  jurisdiction,  and  are  not  able,  by  age  .or  infirmly,  or  the 
distance  of  the  place,  to  follow  the  suit  there ;  or  that,  for  some 
other  cause,  equal  justice  is  not  likely  to  be  done  them ;  and  it 
tiiea  prays  a  writ  of  certiorari,  to  certify  and  remove  the  record 
and  the  cause  to  the  superior  Court."  It  does  not  pray,  that 
the  defendant  may  answer,  or  even  appear  to  the  Bill ;  and 
consequently,  it  prays  no  writ  of  subpoena,  although  a  subpoena 
must  be  sued  out  and  served.^     When  the  cause  is  removed 

1  2  Storj  on  Eq.  Jnriip.  (3d  edit)  S  824,  and  caaes  there  stated ;  Bedell  v. 
Hoflioan,  Sl^uge,  R.199.  • 

*  Wj-att,  Pr.  Reg.  eS-81 ;  1  Harria.  Ch.  Fr.  hy  NewL  49.  Hie  fonn  of  tlie 
writ  ot  certionri  will  be  found  in  Hinde's  Ch.  P.  &81.  Hie  proceedioga  to 
jiotify  the  ioperioT  Coort  io  retaining  the  Bill,  and  the  snggestions  on  which  the 
lemoval  of  the  proceedingi  fhuu  the  inferior  Court  are  required,  are  to  be 
proved  by  ntjafiutoir  depoaitions  in  the  anperior  Court  Wyalt,  Fr.  Seg.'-Sa, 
U;  1  Hania.  Ch.  Ft.  by  NewL  49-.S1. 

3  UitT.  Eq.  FI.  bj  Jeremy,  CO ;  WTatt,  Fr.  Beg.  8S  ;  Cooper,  £q.  Fl.  00,  SI ; 
Hinde,  Ch.  Pr.  681 ;  Id.  28;  1  Uont  Eq.  Fl.  244.  In  the  fonn  of  the  Bill 
gnen  in  Van  Heyth.  Eq.  Drafb,  313,  there  is  a  prayer  fofa  sabpcena,  and  also 
for  an  answer.  But  the  pnqxmtion  in  the  text  is  laid  down  in  alt  theantboriliet 
cited  to  support  it  Bee  alio  1  Mont  Eq.  PL  244,  and  note  (3).  See  Barton's 
Siut  in  Equity,  Gl,  G3,  where  the  coaaooa  form  of  the  prayer  is  gjfen. 

sq.  PL.  S7 
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from  the  iDferior  Court,  the  Bill  exhibited  in  that  Court  is  con- 
sidered as  an  original  Bill  in  the  Court  of  Chancery,  or  other 
superior  Court,  and  is  proceeded  upon  as  such,^  The  proceedr 
ings,  however,  on  it  are  peculiar ;  but  they  belong  rather  to 
the  practice,  than  to  the  pleadings,  of  a  Court  <^  Equity." 

1  iDtf.  Eq.  Pi.  l^  Jetemy ,  61. 

a  Mit£  Eq.  PL  by  Jeremy,  50,  El ;   Ctx^r,  Eq.  PI.  30,  61 ;    Hinde,  Ch.  Pr. 
28-32. 
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CHAPTER  VII. 

BILLS  NOT  PRAYING  BELIEF  —  BILLS  TO  PERPETUATE  TESTI- 
MONY, AND  TO  TAKE  TESTIMONY  DE  BENE  ESSE,  AND  BILLS 
OF   DISCOVERY. 

§  ®99.  We  come,  in  the  next  place,  to  the  consideration  of 
original  Bills,  not  praying  for  relief.  These  (as  we  have  seen^) 
are  of  two  kinds.  (I.)  Bills  to  perpetuate  testimony,  or  to 
examine  witnesses  de  bene  esse.  (S.)  Bills  of  Discovery, 
technically  so  called.  Upon  the  peculiar  frame  and  structure 
of  each  of  these  classes  of  Bills,  a  few  words  are  proper  to  be 
stud. 

§  300.  And  first,  in  regard  to  Bills  to  perpetuate  testimony. 
The  sole  object  of  such  a  Bill  is,  to  assist  other  Courts,  and  to 
preserve  evidence  to  prevent  future  lidgadon.'  In  order  to 
maintain  such  a  Bill,  it  is  necessary  to  state  on  its  foce  all  ibe 
material  facta,  which  are  necessary  to  maint^n  the  jurisdiction. 
It  must,  in  the  first  place,  state  the  subject-matter,  touching 
which  the  pltuntiff  is  desirous  of  giving  evidence.'  Thus,  for 
example,  if  the  object  of  the  Bill  is  to  perpetuate  the  testimony 
of  the  witnesses  to  a  deed  respecting  real  estate,  the  deed 
donld  be  properly  described,  and  the  names  of  the  witnesses, 
who  are  to  prove  the  swne,  be  set  forth.*  And  if  the  object  of 
the  Bill  is  to  perpetuate  the  evidence  of  witnesses  to  facta  m 
pais,  it  is  not  sufficient  to  state  generally,  that  they  can  girl 

1  Ante,  $19. 

s  Cooper,  £q.  PL  C2 ;  MitT.  Eq.  PL  I7  Jeremy,  148, 149 ;  Burton's  Suit  in 
Eq.  6S,  54. 

3  Mitf.  £q.  PL  by  Jeremy,  51. 

4  See  Maraa  v.  Ooodbounw,  Bc^.  Temp.  Fincli,  891. 
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evidence  aa  to  certain  facts ;  bat  the  Bill  moat  state  spedaUy, 
what  these  facts  sre.^ 

§  301.  lo  the  next  place,  the  Bill  should  also  show,  that  the 
plaintiff  has  some  interest  in  the  subject-matter,  which  maj  be 
endangered,  if  the  testimony  in  support  of  it  is  lost ;  for,  unless 
he  has  some  interest,  he  is  not  entitled  to  mainbiiii  the  Bill.* 
A  mere  expectancy,  however  strong',  is  not  sufficient ;  but  the 
party  must  have  a  positive  interest.  For  it  has  been  well  said — 
"  Put  the  case  as  high  as  possible ;  that  the  party,  seeking  to 
perpetuate  the  testimony,  is  the  next  of  kin  of  a  lunatic ;  that 
the  lunatic  is  intestate ;  that  he  is  in  the  most  hdpless  state,  a 
moral  and  physical  impossibili^,  (though  the  law  would  not  so 
r^;ard  it,)  that  he  should  ever  recover ;  even  if  he  were  m 
artieulo  mortis,  and  the  Bill  vras  filed  at  that  instant;  still,  the 
pluntiff  could  not  qualify  himself  to  maintain  i^  as  having  any 
interest  in  the  subject  of  the  suit."'  But  if  dkere  be  any 
vested  interest,  however  slight  or  trifling  in  value,  whether  it 
be  absolute,  or  contingent,  whether  it  be  present,  or  remote  and 
future  in  enjoyment,  is  wholly  immaterial.^  Nay;  it  has  been 
said,  that  though  the  heir  apparent,  or  next  of  kin,  could  not, 
in  the  case  put,  maintain  a  Bill ;  yet,  if  they  had  entered  into 
any  contract  with  respect  to  their  expectancies,  and  possibilities, 
they  might,  upon  the  footing  of  that  contract,  maintMn  a  BUI  to 
perpetuate  the  evidence.'  However,  it  is  not  every  interest 
which  the  Court  will  protect  by  perpetuating  evidence  ;  for  if 
it  be  such  an  interest,  as  may  be  immediately  barred  by  the 
party,  against  whom  the  Bill  is  brought,  the  Court  will  with- 


1  Knight  r.  Eni|^t,  4  Madd.  R.  8, 10. 

s  Cooper,  Eq.  PI.  S9 ;  Muon  n.  Goodbonrne,  Bep.  Temp.  Finch.  801 ;  8  Stoi;, 
Comm.  on  Eq.  Jnrup.  g  ISll. 

3  Danlej'  v.  Fitzhsrdage,  6  Yes.  360;  SukTille  e.  AylwoTOi,  1  Tern.  106; 
S.  C  1  Eq.  Abridg.  %S* ;  Smith  v.  AUorne^-Geneial,  cited  6  Tes.  260 ;  1  Fow- 
ler, Exch.  Fr.  884  ;  and  in  16  Tes.  136  ;  Mit£  Eq.  FL  hj  Jerany,  61 ;  Cooper, 
Eq.  Fl.  62-64 ;  AUkn  t>.  Mm,  10  Tei.  136, 186. 

*  AllAn  V.  Allan,  16  Tea.  1S6, 136. 

B  Dnnler  v.  Fitehudinge,  6  Tes.  280,  S61 ;  Cooper,  Eq.  PL  68,  S4. 
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hold  its  assistance;  for  it  would  be  a  fruitless  exerdse  of 
power.* 

§  SOS.  Od  the  other  hand,  it  seems  equally  indispensable  to 
B  Bill  of  this  kind,  that  it  should  state,  that  the  defendant  has, 
or  pretends  to  have  a  title,  or  that  he  claims  an  interest  to  con- 
■  test  the  title  of  the  plaintiff  in  the  subject-matter  of  the  pro- 
posed testimony.*  For,  unless  the  defendant  has,  or  claims 
some  such  interest,  it  is  utterly  fmidess  to  perpetuate  the  testi- 
mony ;  since  it  can  have  no  operadon  upon  those  who  are  the 
real  parties  in  interest.  We  have  seen,  however,  that  it  will 
be  sufficient  to  bind  all  the  parties  in  interest,  to  brings  b^ore 
the  Court  those,  who  are  judicially  held  to  represent  them  all ; 
as,  for  example,  the  first  tenant  in  tail,  who  represents  all  sub- 
sequent interests.^ 

§  303.  In  the  next  place,  the  Bill  must  show  some  ground 
of  necessity  for  perpetuating  the  evidence ;  as  that  the  facts,  to 
which  the  testimony  of  the  witnesses,  proposed  to  be  examined, 
relate,  cannot  be  immediately  investigated  in  a  Court  of  Law; 
or,  if  they  can  be  so  investigated,  that  the  sole  right  of  action 
belongs  exclumvely  to  the  other  party ;  or,  that  the  other  par^ 
has  interposed  some  impediment  (such  as  an  injunction)  to  an 
iflomediate  trial  of  the  right  in  the  suit  at  law ;  so  that,  before 
the  investigation  can  take  place,  the  evidence  of  a  material 
witness  is  likely  to  be  lost,  by  his  death  or  departure  from  the 
country.*     In  the  former  case,  the  Bill  must  all^e,  that  the 

1  Danler  v.  Titzhaxdiage,  6  Tm.  861-263 ;  Cooper,  £q.  FL  S3. 
"  MJtf.  Eq.  PL  by  Jeremy,  G3 ;  Duraley  v.  Ktzhar^nge,  6  Vofc  260,  261 ; 
Cooper,  Eq.  Fl.  G6 ;  1  Mont  Eq.  PI.  271. 

3  Ante,  5  144, 146 ;  Cooper,  Eq.  FL  66. 

4  Mitf  Eq.  P\.  by  Jeremy,  52, 148,  and  note  (y) ;  Nortli  0.  Gray,  1  Dick.  14 ; 
Cox  V.  Coney,  1  Dick.  R.  65 ;  Donet  v.  Girdle,  Free.  Ch.  dSl.  Lord  Bedea- 
dale'B  language  ib  general ;  "  Or,  that  before  the  facta  can  be  inveatigated  in  k 
Court  of  Law,  tie  eiidence  of  a  material  witness  is  likely  to  be  lost  by  hii 
deatli,  or  departure  from  the  re^m ; "  withont  the  qnalificatioiu  stated  in  the 
tezL  Upon  this  passage,  Mr.  Jetemy  has  gi*en  the  following  note :  "  According  to 
the  latter  part  of  this  proposition,  the  nght  of  action  may  be  either  in  the  plain- 
tiff or  defendant  in  Equity.  With  reference  to  the  defendant^  the  time  of  bring. 
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plaintiff  is  in  posseaaioo  of  the  property,  or  the  right,  withoat 
any  disturbance  by  the  other  party,  upon  which  an  action  at 

ing  the  action  depending  upon  hiawill,  the  ntnotion  of  the  pUiotiffnevldbe 
similar  to  that  intimated  in  the  former  part  of  the  propoailion  in  the  text,  1  Sim. 
&  Slu.  89  ;  and,  with  respect  to  the  plaintiff,  it  mtut  be  understood  to  relate  to 
tliB  case  of  his  not  being  able  at  present  to  snstain  an  action.  Coz  v.  Collej, 
1  Dick.  56 ;  1  Sim.  &  Stn.  114 ;  for,  if  he  should  have  such  present  right,  hii 
object  could  onlf  be,  M-bat  is  technically  termed,  an  examination  ile  bene  esse, 
upon  the  ground  of  bis  having  only  one  Tritnesa  to  a  matter,  on  which  his  claim 
depends,  or,  if  he  has  more,  on  the  ground  of  their  being  aged,  or  too  ill  or  infirm 
to  attend  in  a  Court  of  Law ;  and  that  he  ii>  therefore  likely  to  lose  tlieir  testi- 
mony before  tlic  time  of  ti'ial,  1  Sim.  &  Stu.  90 ;  in  which  case,  it  seems,  that  it 
ought  to  be  stated  in  the  Bill,  that  the  action  was  brought  before  the  same  waa 
filed.  Angell  v.  Angell,  1  Sim.  k  Stu.  83.  On  the  geoeml  subject,  see  tbe 
cases  cited,  1  Sim.  &  Stn.  23,  note,  and  Teale  n.  Teale,  1  Sim.  &  Stu.  3S5."  In 
Cox  V.  Colley,  1  Dick.  B.  SS,  the  plaindlf  had  brought  an  ejectment  at  law.  Bnt 
the  proceedings  were  etayed  by  an  iiijuuclion,  which  was  procured  by  the  do- 
fendant  at  law ;  and  the  plaintiff  brought  his  Bill  in  Equity,  to  perpetuate  tlie 
testimony ;  and,  on  demurrer,  tbe  Bill  was  sustained.  Sir  John  Leach,  in 
Angell  V.  Augel),  1  Sim.  &  Stu.  83,  stated  very  fully  the  grounds  upon  which 
this  sort  of  Bill  is  maintainable,  and  the  distinction  betiveen  it  and  a  couimif  sion 
to  take  testimony  dt  ben*  ease.  His  language  was :  "  If  it  be  possible,  that  tibA 
matter  in  question  can,  by  tlio  party  who  files  the  Bill,  be  made  tbe  subject  of 
immediate  judicial  investigation,  no  such  ^uit  is  entortiuncd.  But  if  the  par^, 
who  files  the  Bill,  can,  by  no  means,  bring  the  matter  in  question  into  present 
judicial  iureatigution,  (which  may  happen,  when  this  title  is  in  remainder,  or 
when  he  is  himself  in  possession,)  there,  Courts  of  Equity  will  entertain  such  a 
suit ;  for  otherwise,  the  only  testimony,  which  could  Kupport  the  plaintiff's  title, 
might  be  tost  hj  the  dcathsof  lus  witnesaea.  Where  he  is  himself  in  possession, 
the  adverse  party  might  purposely  delay  his  claim,  with  a  Tiew  to  tiiat  event 
It  is,  therefore^  ground  of  demurrer  to  a  Bill  to  perpetuate  testimony,  generally, 
that  it  is  not  alleged  by  the  plaintiff,  that  the  matter  in  question  canuot  be  made 
by  him  the  snbjeet  of  present  judicial  investigation.  But  Courts  of  Equity  da 
not  merely  entertain  a  jurisdiction  to  take  or  preserve  testimony  generally,  to 
be  used  on  a  fiiture  occauon,  where  no  present  action  can  be  faiought ;  but  also 
to  take  and  preserve  testimony,  in  special  cases,  in  aid  of  a  trial  at  law,  where 
the  subject  admita  of  present  investigation.  At  law,  no  comnus^n  to  examine 
witnesses,  who  are  aturoad,  for  the  purpose  of  bdng  used  at  (he  trial,  can  go, 
without  the  consent  of  the  adverse  party.  Courts  of  Equity  will,  upon  a  KU 
filed,  grant  such  commission  withont  the  consent  of  the  adverse  party.  So, 
Courts  of  Equitf  will  entertain  a  Bill  to  preserve  the  testimony  of  aged  and 
infirm  witnesses,  to  be  used  at  the  trial  at  law,  if  they  are  likely  to  die  before 
the  time  of  trial  can  arrive ;  and  will  even  entertain  such  a  Bill  to  preserve  the 
testimony  of  a  witness  who  is  neither  aged  nor  infirm,  if  he  happen  to  be  the 
nnglewitoeia  to  support  the  case."   In  Moodalaye.  Morton,  S  Dick.  E.  653;  S.C. 
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law  C8Q  be  founded.*  In  tbe  latter  case,  the  Bill  must  allege 
the  specific  facts,  on  which  the  plaintiff  puts  his  case ;  and  also, 
that  the  witnesses  are  old,  or  infinn,  or  in  ill  health,  and  not 
likely  to  hve ; '  or,  that  he  has  no  present  right  to  maintaio  an 
action ;  as  if  he  have  a  title  in  remainder  or  reversion  only 
after  a  present  existing  estate  for  life.^  Without  such  allega- 
tioBs,  the  Bill  will  he  clearly  demurrable ;  since,  if  the  subject- 
matter  is  capable  of  being  immediately  investigated  at  law, 
tliere  is  no  ground  to  perpetuate  the  testimony ;  but  it  wiU 
be  tbe  party's  own  laches  not  so  to  try  his  right.  If  an  action 
be  actually  pending,  the  Bill  should  be  of  a  different  sort,  a  Bill 
de  bene  esse,  to  take  the  testimony  of  the  witnesses.* 

§  S04.  Where  a  Bill  is  iramed  on  the  ground,  that  tbe  te»> 
tioKHiy  of  a  witness  may  be  lost  by  his  death,  or  departure 
from  the  realm,  befme  the  case  can  be  investigated  in  a 
Court  of  Law,  it  seems  proper  also,  in  order  to  avoid  any  oh- 
jectiou,  to  annex  to  it  an  affidavit  of  the  orcumstaDces,  hy  which 
the  evidence,  intended  to  be  perpetuated,  is  in  danger  of  being 
lost.^  This  practice  is  adopted  in  other  cases  of  Bills,  which 
have  a  tendency  to  dumge  the  jurisdiction  <^  the  subjeet-matter 
from  a  Court  of  Law  to  a  Court  of  Equity. 

§  30^.  In  the  next  place,  the  right,  of  which  the  Bill  is 

1  Bro.  Ch.  R.  469, «  Bill  to  perjMtO&te  teatiaiany  nu  allowed,  where  there  wh 
&  present  right  of  action.  But  that  case  was  founded  in  spedal  circamsUuces, 
peric«tl<r  conaktent  with  the  general  rule ;  tor  the  object  of  the  testimony  was  to 
aaeertain  against  whom  the  action  shoold  be  bronght,  as  the  plaintiff  had  no 
praoent  meanii  of  knowing  who  that  paity  was. 

>  Cooper,  Eq.  PI.  53 ;  Mitf.  Eq.  PI.  by  Jeremy,  61,  52,  1*8,  149  j  Wyatt,  Pr. 
Reg.  74. 

'Mitf.  Eq.FLby  Jeremy,  52;  Mason  v.  Goodbonme,  Bep.  Temp.  E^ch, 
S91. 
a  Donley  v.  FiUhaidinge,  S  Yes.  260,  2S1. 
*  Angell  o.  Angell,  1  Sim.  &  Stu.  83 ;  Dew  v.  Clarke,  1  Situ.  &  Stn.  108 ; 

2  Slory'i  Comm.  on  £q.  Jump.  §  1507,  1503;  Parry  v.  Risers,  1  Vern.  441 ; 
Brandtyn  o.  Ord,  1  Atk.  671;  Cooper,  Eq.  PL  55;  Doraley  t>.  Fitzhardinge 
6  Vm.  260. 

>  ma.  £q.  PL  by  Jeremy,  63,  63 ;  FhiUipa  ».  C^rew,  1  P.  Will.  117;  AngeU 
V.  Angdl,  1  Sim.  ft  Stn.  8S,  93 ;  SUriey  v.  Earl  Fwrers,  8  P.  WilL  77. 
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brought  to  perpetuate  the  testimony,  should  be  described  with 
reasonable  certainty  in  the  Bill,  so  as  to  point  the  proper  inter* 
rogatories  on  both  sides  to  the  tme  merits  of  the  controversy. 
Thus,  for  example,  where  a  Bill  is  brou^t  to  perpetuate  the 
testimony  of  witnesses,  teaching  a  right  of  way,  the  Bill  should 
state  the  termim  of  the  way,  the  per  and  trang,  as  exactly  as 
in  a  declaration ;  for  -  a  defect  of  this  sort  will  make  the  Bill  de- 
murrable.^ Thus,  where  a  Bill  was  brought  to  perpetuate  the 
testimony  of  witnesses  respecting  a  right  of  commou  and  of 
way ;  and  it  alleged  that  the  tenants,  owners,  and  occupiers  of 
the  said  messnage  and  lands,  &c.  in  right  thereof,  or  otherwise, 
have  from  time,  &c.  and  of  right  ought  to  have  common  of  pas- 
ture in  and  upon  a  certain  waste  or  common,  called  Brownbee, 
for  their  horses,  &c.,  and  also  a  way  or  road  for  themselves 
over,  &c. ;  upon  demurrer  it  was  held  (as  we  have  already 
seen)  that  the  charges  were  too  general,  and  not  sufficiently 
descriptive  of  any  particular  right.'  So,  where  the  Bill  seeks 
to  perpetuate  the  testimony  of  witnesses  to  a  will  it  is  proper 
in  the  Bill  to  set  forth  the  whole  will  in  heec  verba' 

%  806.  The  prayer  of  the  Bill  also  requires  attention.  It 
should  pray  leave  to  examine  witnesses  touching  the  matter 
stated,  to  the  end  that  their  testimony  may  be  preserved  and 
perpetuated,*  It  should  also  pray  the  proper  process  of  tu^ 
pcena.  But  it  should  not  pray,  that  the  defendant  may  alnde 
such  order  and  decree,  as  the  Court  shall  think  proper  to  make ; 
for  that  will  turn  it  into  a  Bill  for  relief,  which  is  inctmaiatent 
with  the  nature  of  a  Bill  to  perpetuate  testimony.'  If  the  Bill 
should  pray  rehef,  it  will  of  course  be  demurrable,  and  may  be 


1  Gell  V.  Hajward,  I  Tern.  81S ;  Cooper,  £q.  FL  Sfl. 

>  CreMet  D.  ACtton,  1  Tes.jr.  419;  S.  C.  8  Bra.  Cb.  B.  481 ;  Cooper,  Eq.  PI. 
SB  ;  Ante,  §  £41. 

3  W/att,  Ft.  B^.  74. 

4  Mitf.  £q.  'SL  hj  Jeren?,  SI ;  Cooper,  £q.  FL  fi2. 

>FoBt,  §S13,  814;  Rom  p.  Ganoel,  S  Atk.139;    Yuigfaui  n.  ElttgentU, 
1  SclkltLeEt.  816;  Cot^r,  £q.  H.  98 ;  Uit£  £q.  H.  bj' Jenmjr,  61,  mte  (ii> 
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damisaed  for  this  cause.*  Care  should  be  taken,  not  to  mix 
np  in  the  BUI  other  matters,  which  may  require  very  different 
decretal  orders,  as  to  the  publicatioQ  of  the  testinumy ;'  other- 
wise it  will  be  demurrable. 

§  807.  Secondly,  in  r^;ard  to  Bills  to  take  teatimony  de 
bene  e$te.  This  species  of  Bill  bears  a  dose  analogy  to  Bills  to 
perpetuate  testimony,  and  is  often  confounded  with  the  latter. 
But  it  stands  upon  distinct  consideratioiis.'  Bills  to  perpetuate 
testimony,  (as  we  have  seen)  can  be  maintained  only,  when  no 
present  suit  can  be  brought  at  law  by  Uie  party,  seeking  the 
ud  of  the  Court  to  try  his  right.*  Bills  to  take  testimony  dt 
hene  e»9e,  on  the  other  hand,  are  sustainable  only  in  aid  of  a 
rait  already  depending.'     The  latter  may  be  brought  by  a  per> 


1  Ibid. ;  Dallon  v.  TbomMm,  1  Dick.  B.  98.  Where  the  KU  ii  to  perpetuate 
testimoDf ,  and  abo  for  relief,  the  Court  irill  &eqneotljr  allo'w  the  plaintifi*  to 
ameod  his  Bill  hy  Btriking  out  the  relief,  eren  after  the  teBUmony  ha  been 
taken  under  it,  and  thuB  give  effect  to  ik  Vanghan  v.  Fitzgerald,  1  Sch.  & 
Lefr.  316.  A  Bill  to  perpetuate  teitiiDonj  u  never  brought  to  a  hearing.  Ibid. 
If  the  conte  should  improperly  be  brought  to  a  hearing,  it  will  be  disnuBsed. 
Bnt  the  depontjoni  taken  may  Btill  be  used  aa  eridence,  even  tlioagh  the  Bill  i> 
dismiBBed.  Hall  v.  Hoddesdon,  3  P.  WilL  ISi,  168 ;  Anon.  2  Tee.  187 ;  Anon. 
Ambl.  R.  237  ;  Ackland  v.  Gaiafbid,  2  Madd.  S7,  note.  One  form  i^  pia/er 
given  in  Tan  Hefth,  Eq.  Dralli,  a,  "  That  the  plaintiff  ma^  be  at  Uber^  to  ex- 
amine his  iritDeBBCB  to  the  several  matters  and  things  herembefore  mentioned, 
and  particularif  respecting  the  boandarj  (the  point  in  controveisy)  between 
the  nid  tenement  c^led,  &c. ;  and  the  said  tenement  called,  &c. ;  and  that  the 
plaintiff  ma;  be  at  liberty  on  all  future  occasions,  to  read  and  make  nse  of  the 
same,  as  he  shall  be  advised."  The  form  of  the  prajrer  on  a  Bill  to  perpetuate 
the  testjmonjr  of  the  BubecriUng  witnesses  to  a  will,  in  the  same  woi^  is,  «  Hint 
Tour  orator  may  be  at  liberty  to  examine  Ins  witnesses,  with  respect  to  the  exfr> 
cntion  and  attestation  of  the  sud  will,  and  sanitj  of  mind  of  the  said  A.  B.,  at 
the  making  of  the  same,  so  that  their  tesUmonj  may  be  perpetuated  and  pre- 
served." Tan  Hejth.  £q.  Drafts,  318.  See  also  Barton's  Suit  in  Eq.  CI.  As 
to  the  publication  of  the  testimon;,  and  the  proceedings  and  order  to  be  had, 
when  the  testimonj  is  to  be  nsed  in  a  trial  at  law,  not  under  the  order  of  the 
Court,  see  Attomey-General  tr.  Baj,  2  Haie,  B.  MB. 

>  Dew  V.  ClaAe,  1  Sim.  A  Bta.  108. 
S  Ante,  §  SOS. 

*  8  StoT7  on  Eqnitf  Jnrisp.  )  1S13  ;  Cooper,  Eq.  Fl.  S7 ;  Ante,  §  908. 

>  AngeU  r.  Angell,  1  Bim.  &  Sta.  88  ;  Ante,  g  SOS,  note.  The  case  of  Fhil- 
Hpev.Carew,  IP.  fViU.  117,  seenMOe  other  wajr.    Bnt  its  antboiitr  baa  been 
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Bon,  who  is  in  posaession,  or  who  is  oat  of  possession ;  and 
whether  he  is  plaintiff,  or  he  is  defendant,  in  the  action  at  law. 

§  308.  The  object  of  the  Bill  is  to  take  the  testimony  of 
witnesses  for  the  trial  at  law,  where  the  testimony  may  other- 
wise be  lost ;  as,  for  example,  where  the  witnesses  are  aged  ch* 
infirm,  or  about  to  depart  from  the  country.-^  So,  if  a  witnesi 
is  the  only  witness  to  the  thing,  to  which  he  is  to  be  examined, 
a  Bill  will  lie,  (m  account  of  the  general  tincertainty  of  human 
life,  to  take  his  testimony  de  bene  e$te,  notwithstanding  he  is 
not  either  aged  or  infirm.'  In  general,  a  witness  is  not  treated 
as  being  aged  in  the  sense  of  the  rule,  unless  he  is  seventy  yeans 
of  age.'  But  if  he  is  infirm,  or  in  ill  health,  to  an  extent  likely 
to  endanger  or  destroy  his  life,  or  to  prevent  his  attendance  at 
the  trial,  his  testimony  may  be  taken  at  any  age.*  If  a  witness 
is  going  out  of  the  jurisdiction  of  the  Court,  although  only  into 
a  state  or  country  under  the  same  general  sovereignty,  his  tes- 
timony may  also  be  tak^  ;  as,  for  example,  if  he  is  going  from 
England  to  Scotland ;  or  in  America,  if  be  is  going  from  one 
State  to  another." 

§  309.  In  framing  the  Bill,  therefore,  care  should  be  taken 
to  allege  all  the  material  facts,  upon  which  the  right  to  main- 
tain the  BUI  depends,  whether  it  is  dependent  upon  the  age,  or 
the  infirmity,  of  the  witness,  or  upon  his  being  about  to  de- 
part from  the  country,  or  upon  his  being  a  single  witness. 
And  there  should  also  be  an  affidavit  annexed  to  the  Bill,  of  the 
drcnmstances,  by  which  the  evidence,  intended  to  he  perpet- 
uated, is  in  danger  of  being  lost,  as  by  death,  departure  from 


questioned,  sad  seems  doit  otemded  in  AngeQ  e.  Angell,  1  Sim.  &  Stn.  8S,  93 ; 
3  Story  on  Eq.  Joriip.  §  181S,  note  (3.) 

1  Cooper,  £q.  Fl.  57.  See  Dicker  v.  Power,  1  Dkk.  B.  112 ;  Shelle)'  r. , 

18  Ves.  66  ;  Eowe  u. ,  13  Vee.  860. 

s  Shirley  v.  Eari  Ferrem.  1  P.  WiU.  97 ;  Pewwra  r.  Wud,  3  Di*.  R.  648. 

aCooper,  Eq.  n.57;  FiUhughf.Lee,  Ambl.  R.  S6;  Shetleyo. ,13  Vei. 

S6 ;  Rowe  v. ,  18  Vea.  261. 

t  Ibid.;  Flullipi  v.  Cuew,  1  P.  'WilL  117. 

»  BotU  V.  Venlrt,  3  Dii^.  454. 
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the  country,  or  otherwise.^  The  reason  assigned  is  the  same, 
which  has  been  already  mentioned ;  that  it  has  a  tendency  to 
change  the  jurisdictioD  of  the  Bubject-matter  from  a  Coart  of 
Law  to  a  Court  t^  Equity.'  Hiia  reason  is  perhaps  not  quite 
aidafactOTy ;  because  the  aim  of  the  BiU  is  in  no  sort  to 
change  the  forum,  ia  which  the  merits  of  the  case  are  to  be 
heard  and  tried ;  but  merely  to  prevent  the  loss  of  the  testi- 
mony at  the  trial.  A  better  grouud  would  seem  to  be,  that  the 
BiU  has  a  tendency  to  create  delays,  and  may  be  used  as  an  in- 
strument unduly  to  retard  the  trial ;  and  therefore  an  affidavit, 
that  the  Bill  is  well  founded,  is  required.'  The  affidavit  should 
be  positive,  as  to  the  material  facta.  Thus,  for  example,  if  it 
relies  upon  the  fact,  that  the  witness  is  the  only  witness  to  a 
material  iact,  it  will  not  be  sufficient,  that  the  affidavit  states, 
that  be  is  so  m  f^  belief  of  the  party ;  but  it  must  be  posi- 
tively stated,  that  he  is  the  only  witness,  who  knows  the  fact.* 

§  310.  Ia  other  respects,  the  general  rules,  already  stated  in 
regard  to  Bills  to  perpetuate  testimony,  are  for  the  most  part 
i^Ucable  to  Bills  to  take  testimony  de  bene  esse  j  and,  ther^ 
fore,  it  is  unnecessary  to  repeat  them  in  this  place. 

§  31 1.  Thirdly,  is  regard  to  the  Bills  of  Discovery.  It  has 
been  truly  said,  that  every  Bill  for  relief  is  in  reali^  a  Bill  of 
Discovery,  since  it  asks  from  the  defendant  an  answer  upon 
oath,  as  to  all  the  matters  charged  in  the  Bill,  and  seeks  from 
bim  a  discovery  of  all  such  matters.*  But  a  Bill  of  Discovery, 
emphatically  so  called,  of  which  we  are  now  treating,  is  a  Bill 
for  the  discovery  of  facts,  resting  in  the  knowledge  of  the  de- 
fendant, or  of  deeds,  or  writings,  or  other  things  in  his  coatody 
or  power,  and  seeking  no  relief  in  consequence  of  the  discovery, 

1  Cooper,  Eq.  PI.  67 ;  Mitf.  £q.  PL  b;-  Jeremy,  02;  Angell  v.  Angell,  1  Sitn. 
St  Stu.  S3,  93  ;  FMUipi  f.  Carair,  1  P.  Will  117. 

>  Cooper,  Eq.  PJ.  57  j  Mitf.  Eq.  PL  hj  Jeremy,  St. 

3  See  Angell  v.  AngeU,  1  Sim.  ft  Sto.  83,  92. 

*  Bowe  V.  ■ ,  13  Ve*  861. 

<  Mitf:  Eq.  Fl.  hj  Jeremy,  fiS ;  3  Story,  on  Eq.  Juriap.  §  G89, 1483 ;  Cooper, 
£q.  PI.  SS. 
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^though  it  may  pray  for  Ute  stay  of  proceedingB  at  law,  till  the 
discovery  is  made.^  The  Bill  is  oommonly  used  in  aid  of  the 
jurisdiction  of  some  Court  of  Law,  to  enable  the  party,  who 
prosecutes,  or  defends  an  action  at  law,  to  obt^n  a  discovery  of 
the  facts,  which  are  material  to  the  prosecution  or  defence 
diereof.'  If  it  can  be  used  in  any  other  cases,  they  are  veiy 
few,  and  under  very  spetnal  circumstances.'  It  is  a  vexed 
question,  upon  which  the  authorities  are  contradictory,  whether 
a  Bill  for  discovery  lies  in  aid  of  a  suit  or  defence  to  a  suit 
pending  in  a  foreign  Court.*  For  the  more  fiiU  exposition  of 
the  circumstances,  under  which  it  lies,  the  learned  reader  is  re* 
ferred  to  other  works,  which  professedly  treat  upon  tiiii 
lubject." 

§  81S.  We  have  already  suggested,  that  a  Bill  of  Discovery, 
properly  so  called,  never  prays  any  relief.  If  a  Bill,  therefore, 
which  is  maintainable  in  Equity  solely  as  a  Bill  for  discovery, 
should  contain  a  prayer  for  relief  also,  it  will,  in  England) 
^although  not  in  America,)  be  open  to  a  demurrer  to  the  whole 
Bill ;  and  the  party  will  not  be  allowed  to  maintwn  his  Bill  for 
tiie  discovery  only ;  for  he  is  bound  to  shape  bis  Bill  according 
to  what  he  has  a  right  to  pray."     [But  it  has  recently  been 


1  Uitf.  Eq.  FL  by  Jeremj,  63 ;  3  SI017  on  £q.  Jurup.  §  1188. 

'  Mitf.  Eq.  PI.  l^  Jeremy,  5S,  183,  226 ;  Cooper,  Eq.  PL  60 ;  Hare  on  Discor. 
119, 130;  March  v.  DaviMn,  9  Puge,  B.SeO;  Lane  e.  StebUtu,  9  Paige,  6(1; 
PftteTwn  V.  Barry,  9  Pwge,  B.  687  ;  Post,  §  819. 

3  See  Hare  on  Ducovery,  79,  110,  111 ;  Cardale  v.  Watkini,  9  Hadii  R.  IS. 

*  In  Bent  v.  Yoang,  9  Sim.  R.  180,  the  Tice-ChaDCellor'lkeld,  tliat  a  Bill  of 
Discovery  wonid  not  He  in  aid  of  a  defbnce  to  a  sait  in  a  fbreiga  Conrt;  And  he 
•tated  that  the  CBK  of  Croire  v.  Del  Rta,  cited  in  MitT.  Eq.  PL  by  Jeremy,  186. 
note  (;),  did  not  npport  the  doctrine.  But  in  Mitchell  v.  Smith,  1  Pwge,  R. 
287,  Mr.  Chancellor  Walworth  held,  that  a  Bill  of  Discovery  would  lie  in  ud  of 
a  proaecution  or  a  defence  in  a  for»gn  Court 

>See  S  Story  on  Eq.  Juiiap,  eh.  41,  §  1480-1601;  Hare  on  IKscovety, 

>  Price  t>.  Jsmei,  2  Bro.  Oh.  B.  819  ;  Collii  v.  Swayne,  4  Bio.  Ch.  B.  480 ; 
Loker  v.  Rolle,  3  Tea.  R.  4,  7;  Hodgkin  v.  Longden,  8  Yes.  8 ;  Gordon  e. 
Simpkinaon,  1 1  Tet.  S09 ;  Hiickleaton  p.  Brown,  8  Tea.  3 ;  Todd  e>.  Ge«,  1 7 
Tea.  378 ;  Bailer  v.  Dacie,  6  Tea.  686 ;  Uil£  £q.  PI.  by  Jeramy,  163, 184  i 
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held  in  America  also,  that  if  a  Bill  for  discovery  also  seeks 
relief  which  the  Court  has  no  power  to  grant,  the  defendaot 
may  demnr  to  the  whole  Bill,  if  it  do  not  aver  that  a  suit  at 
law  is  pending,  or  is  ahout  to  be  brought,  in  which  a  discovery 
may  be  material.'J  But  the  defendant  may,  nevertheless,  if  he 
chooses,  demur  to  the  relief  only,  and  answer  as  to  the  dis- 
covery sought.*     Indeed,  if  he  files  a  plea  only  to  the  relief,  he 

KU«  e.  Short,  lTV«e.  !18;  Jonea  r.  Jooes,  3  Merir.  IGI,  ITO;  WiUiMiMc 
Steward,  3  Meriv.  K.  502  ;  Cooper,  Eq.  PL  58, 188  i  Deare  v.  Attonie;-Genenl, 
1  T.  &  ColL  205,  206 ;  Albretcbt  v.  SuBsmaii,  2  V.  St  Beam.  3!S  ;  Morris  tr. 
Morgan,  10  Sim.  R.  Sll.  The  rule  fonnerly  adoped  in  England  was  different 
H  iras,  that  if  the  Bill  nas  lor  discorery  and  relief,  and  it  was  good  for  diKovuy 
only,  a  general  demurrer  to  the  whole  Bill  waa  bad ;  for  though  the  party  was 
not  entitled  to  relief,  lie  waa  not  to  be  prejudiced  for  having  aaked  too  much. 
Brandon  v.  Sands,  S  Ve».  jr.  614 ;  Sntlon  d.  Scarborough,  »  Ves.  75 ;  Attomej- 
General  t>.  Brown,  I  SwansL  294  ;  Mitf.  £q.  PI.  by  Jeremy,  1S3, 184.  In  New 
York,  the  old  English  rule  is  adhered  to ;  and,  indeed,  it  has  much  to  commend 
it  See  Laight  i'.  Morgan,  1  John.  Caa.  429 ;  S.  C.  2  Cain.  Gas.  in  Err.  344  ; 
Lo  Roy  V.  Veeder,  1  John.  Caa.  423;  Le  Loy  v.  Serria,  1  Cain.  Cas.  iu  Err.  1  ; 
8.  C.  2  Cain.  Caa.  in  Err.  175 ;  Kimbeiley  v.  Sella,  3  John.  CL  B.  467 ;  Li'ring- 
aton  v.  Livingston,  4  John.  C.  B.  S96 ;  Higginbotham  v.  Burnet,  5  John.  Ch.  R. 
184.  The  proper  course  is  held,  in  New  York,  to  be,  to  demur  to  the  relief,  and 
tosnawer  to  the  discovery.  Higginbotham  v.  Burnet,  S  John.  Ch.  R.  184; 
Brownell  v.  Curtis,  10  Fa^,  R.  210.  See  Ante,  §  806 ;  Poat,  g  441,  646.  The 
nino  doctrine  waa  affirmed  in  the  Supreme  Court  of  the  United  Statea,  in 
lifingaton  r.  Stoiy,  9  Peters,  B.  632,  658,  where  Mr.  Juatice  Thompson,  in  de- 
livering the  opinion  of  the  Court,  said :  "  And  if  any  part  of  the  Bill  is  good, 
and  entitles  the  claimant  either  to  relief  or  discovery,  a  demurrer  to  the  whole 
Bill  cannot  be  sustained.  It  ia  an  established  and  universal  rule  of  pleading  in 
Chancery,  that  a  defendant  may  meet  a  complainant's  Bill  by  several  modes  of 
defence.  He  may  demnr,  answer,  and  plead  to  different  parts  of  a  Bill.  So 
that  if  a  Bill  for  ditcoveij  and  relief  contains  proper  matter  for  the  one,  and 
not  for  the  other,  the  defendant  should  aniwer  the  proper,  and  demur  to  the 
improper  matter.  But  if  he  demurs  to  the  whole  Bill,  the  demurrer  must  ba 
overruled." 

1  Hitehell  v.  Green,  10  Mete.  101. 

9  Hod^in  V.  Longden,  8  Tea.  S ;  Cooper,  £q.  Fl.  117 ;  WHtchnmh  v.  GM' 
ing,  2  P.  Will.  G41 ;  S.  &  1  £q.  Abridg.  14 ;  Todd  v.  Gee,  17  Yes.  273  ;  North 
p.  Strafford,  3  P.  Will.  148.  Where  a  Bill  ia  for  discovery  and  relief,  a  de- 
murrer to  the  relief  only,  if  sustained,  generally  defeats  the  discovery  also ;  for, 
in  snch  a  case,  the  discovery  ia  incidental  to  the  relief.  Price  u.  James,  2  Bro. 
Qi.  R.  913 ;  Button  v.  Scarborough,  9  Yes.  71,  75.  But  there  cannot  be  a  de- 
nmiTer  to  the  diacovery  only,  and  not  to  the  relief;  for  that  would  be  to  demur, 

■  Q.  PI.  8ft 
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is  bound  to  pot  in  snsirer  ^ring'  tlw  discovery ;  for  in  such  a 
case  he  professes,  that  be  will  give  tbe  discovery,  and  his  ^ka 
will  be  bad  witboBt  it^  If  a  Bill  ef  Discovery  is  filed  mnH 
festly  in  aid  of  a,  de£enoe  at  law,  and  a  pray^  for  eqaitaUe 
relief  is  added,  the  defendant  is  not  bouod  to  give  any  di»- 
oovery  beyond  what  is  incidenta]  to  diat  relief;  for  by  mixing 
np  the  right  to  a  discovery  in  aid  of  a  defence  at  taw  with  dw 
equitable  relief,  he  would  get  the  discovery  designed  to  aid 
the  defence,  without  paying  tbe  costs  in  ordinary  cases  allowed 
npon  a  mere  Bill  of  Discovery  * 

§  did.  And  hence  it  is,  that  whenever  the  jurisdiction  of  a 
Court  of  Equity  is  mauly  founded  on  tbe  ri^t  to  a  discovery, 
and  the  party  goes  ou  to  seek  relief,  tbe  Bill  must  contain  alle- 
gations suffiiaent  to  entitle  tbe  Court  to  rettun  the  Bill  for 
rdief,  if  the  discovery  ^ould  be  effectual ;  otherwise,  it  will  be 
demurrable.  Hius,  for  example,  if  a  pluntiff  should  seek  to 
obtain  a  discovery  from  the  defendant,  of  a  bond  lost  or  de- 
stroyed, and  also  relief  consequent  upon  the  discovery,  be  is 
required  to  make  a  sng'gestion  in  his  Bill,  that  without  suA 
discovery  he  has  not  evidence  sufficient  to  maintain  a  suit  at 

not  to  the  thing  reqmred,  (the  relief,)  but  to  the  meftns  hy  which  it  was  to  be 
obtained.  Morgan  v.  nairig,  2  Bro.  Ch.  R.  123 ;  Waring  p.  Uackratfa,  Forreat, 
B.  129;  Cooper,  Eq.  PL  117;  Mitf.  Eq.  PI.  by  Jeremy,  110,  188-I8fi;  Dean 
V.  Attoraej-Genei^,  1  T.  &  ColL  197,  SOS,  206.  Where  tbe  diseoTery  soDgU 
a  not  a  mere  incident  to  the  relief  pmyed,  if  the  demuirer  be  to  the  latter  only, 
it  wonid  Hem  doubtful  whether  the  demnrrer  would  not  be  bad.  See  Hare  oB 
Discav.  g  3,  p.  6-8 ;  Mitf.  Eq.  PL  by  Jeremy,  110, 183,  and  notes;  Angell  o.  AagtO, 
1  Sim.  &  Stn.  R.  89,  9S.  In  otder  to  prevent  the  operation  <^  the  role,  that  a 
demnrrer  to  the  reSef,  if  good,  ia  a  bar  to  any  discovery,  it  was  fbrmeHy  a  prao* 
tice  to  file  a  Bill  at  first  for  (UscOTery  only,  and  then,  after  the  diacoTery  ob- 
tained, by  amending  the  Bill,  to  try  the  title  to  relief.  Bnt  this  practice  is  now 
ditcountenaaced,  except  in  cases,  where  it  is  clear,  that  the  proper  relief  is  to  be 
had  in  Equity ;  and  then  an  amendment  will  be  allowed.  See  AGtf.  Eq.  PI.  by 
Jeremy,  178,  note  (n) ;  Hare  onDiscov.  22-24;  Bntterworth  f.  Bailey,  15  Voa. 
863 ;  Whitworth  v.  Davit,  1  Tes.  &  Beam.  645 ;  Lonsada  v.  Tempter,  2  Bnsa.  S. 
564,  563 ;  Severn  e.  Fletcher,  6  Sim.  457  ;  Frietas  v.  Don  Santos,  1  Y.  ic  Jerr. 
ST7;  Jackson  v.  Strong,  13  Price,  494. 

»  King  V.  Heming,  9  Sim.  R.  69. 

*  Desborongh  v.  Curiewis,  S  Tonnge  &  CoO.  176, 178. 
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law ;  and  also  to  annex  an  affidavit  of  the  loss  or  deatructioD 
•f  the  bond ;  for  if  it  is  not  lost  or  destroyed,  or  if  he  has 
other  sufficieat  evidojce  to  establish  its  cootents  in  proof,  hia 
proper  remedy  is  at  law ;  and  for  want  of  such  averments,  his 
Bill  would  be  demurrable.^ 

§  314.  What  constitutes,  in  the  sense  of  the  rule,  a  prayer 
for  relief,  is  a  matter  of  some  nice^ ;  for  there  are  some  kinds 
ftf  equitable  relief,  which  may  be  sougfht  by  a  Bill,  wboM  mais 
object  is  the  discovery  of  evidence,  and  where  die  refusal  <^ 
Aat  rdief  would  not  b«  decisive  agwnst  granting  the  discovery.' 
Lord  Redesdale  hae  said,  that  to  administer  to  the  ends  of  ju»> 
tice,  without  prooouneing  any  judgment,  which  may  affeet  any 
rights,  the  Courts  of  Equity,  in  mat^  cases,  compel  a  di^ 
covery,  which  may  eoat^  other  Courts  to  decide  <hi  the  su^ 
ject.'  ThiB  suggestion,  perhaps,  furnishes  the  means  of  defia* 
iug  the  sort  of  relief  which  is  within  the  owitemplatioD  of  iha 
rule.  The  Court  cannot  pronounce  any  judgment  on  the  rigbta 
of  the  parties,  except  upon  a  hearing  of  the  cause.  It  would 
seem,  therefore,  to  follow,  that  if  any  exercise  of  the  jurisdio- 
tion  of  the  Court  is  prayed,  which  involves  the  necessity  (^  a 
bearing,  and  a  decree  or  a  decretal  order  on  those  rights,  the  suit 
is  thereby  rendered  a  suit  for  relief,  and  is  liable  to  all  the  ioi- 
cideuts  of  that  proceeding.  On  the  other  hand,  if  the  assist^ 
ance,  which  is  prayed  in  addition  to  the  discovery,  be  such  aa 
the  Court  will  give  without  a  hearing  of  the  cause,  and  do  de> 
cree  or  decretal  order  be  necessary  on  any  rights,  as  no  jud^ 
ment  on  any  r^hts  is  required,  the  rule  would  seem,  to  be  isr 
^plicable.* 


>Mit£Eq.  PI.  bj  Jeremy,  124,  ISO  j  I  8(01700  Bq.Joriip.  j  81-8fl;  Wslnu- 
Uy  V.  Child,  1  Tea.  343,  349 ;  Whitfield  v.  Fauml,  1  Vefc  SSS ;  Ante,  §  999 ; 
Findley  v.  Uinde,  1  Peten,  It.  !44.  But  Iha  objection  will  be  mirod  by  a 
general  answer.    Ibid.    See  Ante,  §  904. 

■  Hsra  on  THaeovery,  12,  18. 

'  Mitf.  Eq.  PL  by  Jeremy,  148. 

*  Hare  on  Ducorery,  12;  Ante,  §  IT. 
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§  315.  This  distinctioQ  may  be  illustrated  by  a  few  com* 
moD  examples.  It  ia  a  Datnral,  if  not  a  necessary,  inradetit  to 
&e  usefulness  of  a  Bill  of  Discovery,  that,  in  the  meantime, 
and  until  the  discovery  is  obtained,  the  proceedings  in  the  snit 
at  law  should  be  stayed ;  for  otherwise  the  discovery  mi^t  be 
wholly  fruitless.  Hence,  Bills  of  Discovery  usually  contain  a 
prayer  for  an  injunction,  antil  the  discovery  is  obtained.  In 
one  sense,  this  is  a  prayer  for  relief.  But  it  being  relief,  which 
is  granted  upon  motion,  without  any  hearing  of  the  rights  or 
merits  involved  in  the  cause,  it  does  not  fall  within  the  scope 
of  the  rule.'*  So,  a  prayer  for  a  commission  to  examine  wit- 
nesses, infirm,  or  abroad,  or  to  perpetuate  the  testimony  of 
witnesses,  may  be  added  to  a  Bill  of  Discovery,  and  does  not 
nkake  it  a  Bill  for  rdief  within  the  rule ;  for  in  neither  <^ 
these  cases  is  the  cause  ever  brought  to  a  hearing.'  So,  a 
prayer  for  the  production  of  deeds  in  Court,  of  which  a  dis- 
covery is  sought,  is  not  such  a  prayer  for  relief;  for  it  is 
merely  incidental  to  the  discovery,  and  may  be  obtained  upon 
motion,  where  the  Bill  is  for  discovery  only;^  Nor  would  a 
prayer,  that  the  deeds  or  papers  sought  to  be  discovered,  when 
discovered,  should  be  produced  as  evidence  at  the  trial,  be 
deemed  a  prayer  for  relief;  for  it  is  a  necessary  part  of  the 
order  of  the  Court  upon  Bills  for  discovery  of  deeds  and 
papers  in  aid  of  a  trial  at  law.* 

§  S16.  On  the  other  hand,  if  a  Bill  of  Discovery  contains 
the  formal  prayer  for  general  relief,  that  the  plwutiff  "  may 
have  such  further  and  other  relief,  as  the  circumstances  of  the 
case  may  require,  and  to  the  Court  may  seem  meet;"  that 


1  Hare  on  IKseoTerj,  1 4 ;  Eden  on  Injnnc.  78,  79. 

'HareooDiMOTerjr,  12, 13;  Noble  c  Garland,  19  T«t.  376  ;  King  o.  Allan, 
4Madd.  K.  347;  Tborpe  v.  Macanlej-,  S  Madd.  B.  !18;  lUl  v.  Hoddesden, 
2  P.  WilL  162;  VaugliaQ  v.  Fitsgerald,  1  Sch.  &  Lefir.  81G  ;  Angell  v.  Angell, 
1  Sim.  &  StD.  K  S3,  93.    See  Ante,  g  303. 

3  Hare  on  DiscoT.  1 6 ;  Barker  tr.  Ray,  6  Madd.  S5 ;  Crow  p.  TymB,  2  Madd. 
408. 

4  Hare  on  Discover]',  16. 
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would  be  construed  to  make  it  a  Bill  for  rdief.'  So,  a  prayer, 
in  praying  process,  that  the  defenduit  may  abide  such  order 
and  decree,  as  the  Court  shaU  think  proper  to  make,  has  been 
held  to  be  a  prayer  of  relief;  but  this  seems  to  be  questionable 
in  its  principle.'  So,  any  special  prayer,  that  will  require  the 
cause  to  be  brought  to  a  heiuing-,  will  be  deemed  a  prayer  for 
rdief ;  as,  that  the  copy  of  a  will  may  be  decreed  to  be  a  troe- 
oopy.'  But  a  prayer  "to  stand  by  and  abide  such  order  "  as 
to  the  Court  shall  seem  meet,  without  adding  the  word  decree, 
would  not  be  deemed  a  prayer  for  relief,  but  merely  for  such 
an  order  as  is  consistent  with  the  general  scope  of  the  case, 
made  by  the  Bill.*  Why  an  equally  liberal  interpretadou 
should  not  prevail,  when  the  word  decree,  is  added,  if  it  is 
obvious  that  the  party  seeks  no  other  relief  than  what  may 
properly  be  given  upon  a  nwre  Bill  of  Discovery,  it  is  not  very' 
easy  to  say. 

§  S17-  In  regard  to  the  frame  of  a  Bill  of  Discovery,  it 
may  be  generaUy  stated,  that  it  must  dearly  show,  that  it  is 
brought  by  persons,  and  for  objects,  and  under  circumstances, 
entithng  it  to  be  maintained  by  the  Court.     One  of  the  fun- 


iCooper.Eq.  Ft.  SS,  18S;  Hare  on  Kscot.  16, 17, 18;  Bftiion,  Suit  in  Eq. 
SS,  note  (I)  ;  Angelt  v.  WMtcombe,  6  Sim.  S.  30.  The  aQtlwrittM  do  not  went 
to  be  quite  coDBietetit  on  tbia  labject.  In  Whitworth  v.  Goulding,  1  £q.  Abrid^ 
14 ;  S.  C.  3  F.  WilL  641,  the  Bill  was  for  a  discoverf,  and  contained  a  prayer 
for  general  relief;  and  on  demurrer  to  the  relief,  the  Court  held  tlie  demurrer 
bad ;  became  tlie  Bill  wai  a  mere  BUI  for  discovery.  Brandon  v.  Sands,  2  Yea. 
jr.  SU,«eemg  to  recognise  the  same  doctrine.  So  does  Bodgera  n.  ScoK,  2  Mot 
]oy,  B.  436.  The  case  erf'  Bose  i>.  Gannel,  S  Atk.  489,  is  the  other  mj.  So  it 
Allan  V.  Copeland,  8  Price,  B.  522 ;  and  Ambary  v.  Jooea,  1  Xonnge,  B.  199; 
and  Angell  v.  Weatoombe,  6  Sim.  B.  30 ;  and  Melliah  o.  ^chaidson,  12  Price, 
B.534. 

>  Bow  V.  Gannel,  3  Alk.  439  ;  Ambuiy  v.  Jooei,  1  Youage,  B.  199;  Jamea 
D.  Herriott,  6  Sim.  B.  428.  Contra,  Angell  v.  Westcombe,  6  Sim.  B.  30.  See 
Baker  u.  Bramat,  7  Simou,  B.  17  ;  Schroippel  v.  Bedfield,  6  Paige,  B.  245- 
Mclutire  v.  Tnutees  of  Union  College,  6  Paige,  R.  242,  249. 

aSeeyanghani>.Fitigerald,l  Sch.  &  Lefr.  316. 

*  Baker  v.  Bramat,  7  Simons,  B.  1 7.    See  abo  Schraippel  v.  Bedfield,  S  Paige, 
B.  S45 ;  Mclntiie  V.  Tnutees  of  Union  College,  6  Paige,  B.  S4S,  248. 
88* 
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damenta)  rnles  of  this  branch  of  Equity  Jurisprudence  ia, 
that  the  pI^ntifF  is  entitled  only  to  a  discovery  of  what  is 
necessary  to  maiotain  bia  own  title ;  aa,  for  example,  of  deeds 
under  which  be  clmms.  But  he  is  not  entitled  to  have  a  dia* 
oovery  of  the  title  of  the  other  party,  from  whom  he  seeks  the 
discovery.^  Hence  it  may  be  stated,  as  a  general  rule,  that 
the  Bill  must  show  such  a  case,  as  renders  the  discovery  ma^ 
terial  to  the  pl^ntiff  in  the  Bill,  to  support  or  defend  a  suit.^ 

§318.  In  the  next  place,  the  Bill  should  show,  that  the 
pUuntiff  baa  a  title  and  interest,  and  what  that  title  and  interest 
are,  in  the  subject-matter,  respecting  which  the  discovery  is 
sought ;  for  a  mere  stranger  cannot  maintain  a  Bill  for  the 
discovery  of  another's  title.'  So,  the  tide  and  interest  must 
be  shown  to  be  present  and  vested  ;  for,  where  the  plaintiff  in 
his  Bill  shows  only  the  probability  of  a  future  title  or  interest 
upon  an  event,  which  may  never  happen,  be  has  no  right  to  in- 
stitute any  suit  concerning  it,  either  for  discovery  or  for  relief.* 
But  if  the  plaintiff  shows  a  complete  title  or  interest,  although 
it  is,  or  may  be  litigated,  that  will  be  sufficient ;  for  its  validi^ 
cannot  be  ascertained,  until  the  litigation  is  determined.' 

§  3I9.  In  the  next  place,  the  Bill  must  not  only  show  an 


1  Cooper,  Eq.  PI.  GS ;  Uil£  Eq.  Fl.  hj  Jeremj-,  190, 191 ;  2  Story  on  Eq. 
jDrisp.§  1490,  Mr.  ■Wigram,  in  Hs  work  on  Pointi  m  the  Law  of  Diacovery, 
(p.  15,  2d  edit.)  Btatea  the  proposilioa  Ihue  r  "  It  is  the  right  u  a  general  rule, 
of  a  plaintiS'  in  Equity,  to  exact  from  the  defendant  a  discovery  upoD  oath  as 
to  all  matt«re  of  fact,  which,  being  vrell  pleaded  in  a  Bill,  are  material  to  the 
plaintiff's  case,  about  to  come  on  for  trial,  and  which  the  defendant  does  not  by 
his  form  of  pleading  admit."  He  adds,  (p.  15,  and  p.  361,  Sd  edit.)  "  The  right 
of  a  plaintiff  in  Equity  to  the  benefit  of  the  defendant's  oath  is  limited  to  a  dis- 
covery of  such  material  facts  as  relate  to  the  plaintiff's  cbm  ;  and  does  not  ex- 
tend to  a  discovery  of  the  manner,  in  which  the  defendant's  case  ia  to  be  .ex- 
cluavely  established,  or  to  eTidence  which  relates  exclosively  to  his  case." 

»  1  Mont.  Eq.  PI.  2S9. 

'Cooper,  Eq,  PI.  68;  Uitf.Eq.  Fl.  by  Jeremy.lM-lG?,  187;  Pease  c.  Pease, 
8  Mete.  K  39Q. 

*Mitf:Eq.  PI.  by  Jeremy,  155,  157;  Saokville  o.  Ayleworth,  1  Vem.  105; 
Ante,  §  301. 

»  Mitf.  Eq.  PI.  by  Jeremy,  167. 
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interest  in  the  plaintiff  in  the  subject-matter,  to  which  the  re- 
quired  discovery  relates ;  and  such  an  interest  as  entitles  him 
to  call  on  the  defendant,  for  the  discovery;  but  it  must  also 
state  a  case,  which  will  constitute  a  just  ground  for  a  suit  or  a 
defence  at  law.-*  The  object  of  the  Court  in  compelling  a  dis- 
covery is,  to  enable  some  other  court  to  decide  on  matters  in 
dispute  between  the  parties,  the  discovery  of  which  is  material. 
If  the  Bill  does  not  show  such  a  case,  as  renders  the  discovery 
material  to  support  or  defend  a  suit,  it  is  plainly  not  a  case  for 
the  interposition  of  the  Court.^  Therefore,  where  a  plaintiff 
filed  a  Bill  for  a  Discovery  merely  to  support  an  action,  which, 
he  alleged  by  his  Bill,  he  intended  to  commence  in  a  Court  (^ 
Common  Law;  although  by  this  allegation  he  brought  his 
case  within  the  jurisdiction  of  a  Court  of  Equity  to  compel  a 
discovery,  yet  the  Court  being  of  opinion,  that  the  case  stated 
by  the  Bill  was  not  such  as  would  support  an  action  at  law,  a 
demurrer  waa  allowed.  For,  unless  the  plaintiff  had  a  title  to 
recover  in  an  action  at  law,  supposing  his  case  to  be  true,  he 
had  no  title  to  the  assistance  of  a  Court  of  Equity,  to  obtain 
from  the  confession  of  the  defendant  evidence  of  the  truth  of 
the  case.*  So,  where,  upon  a  Bill  filed  by  a  creditor,  alleging 
that  he  had  obtained  judgment  against  his  debtor,  and  that  the 
defendant,  to  deprive  him  of  the  benefit  of  his  judgment,  had 


I  Uitf.  Eq.  I^  hy  Jemmy,  167 ;  Hare  od  DiscoTery,  43 ;  Mclutire  n.  Muiciiit, 
SJohn.  Ch.  R.  47. 

*  Mitf.  Eq.  PI- by  Jcnmy,  191,  192;  Leggett  v.  Poetiey,  2  Puga,  B.  601; 
2  Starj  an  Equity  Jurup.  §  1497 ;  Bishop  of  London  v.  Fytche,  1  Bro.  Ch.  R. 
OS  ;  Selby  r.  Crew,  2  Anst  604.  Tlierefore,  if  it  appears  on  the  Ace  of  Ae 
Bin,  that  the  plaintiff  ia  entitled  to  no  remedy  at  law,  a  discovery  will  not  be 
granted ;  for  it  wonld  be  purely  impertinent  Bondeau  v.  Wyatt,  3  Bro.  Ch. 
B.  156 ;  Cholmondcley  tr.  ClintOD,  1  Tum.  &  Run.  107. 

SDebheig  v.  Lord  Howe,  in  Chancery,  Hilary  Term,  17S2,  cited  in  Mit£ 
£q.  PL  by  Jeremy,  4th  edit.  p.  187,  note  (z)  ;  and  in  3  Bro.  Ch.  K.  Hi; 
Wallia  t>.  Duke  of  Portland,  3  Yes.  494 ;  Lord  Kensington  v.  Hansell, 
18  Ve«.  240  ;  Ante,  g  297,  a;  Poit,  §  S68,  GG9 ;  Neate  v.  The  Doke  of  Maii- 
bonmgb,  t  Myhie  &  Crug,  407,  416,  417;  Ante,  §  SS7  a. 
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got  iuto  his  hands  goods  of  the  debtor  under  pretence  of  a 
debt  due  to  himself,  and  praying  a  discovery  of  the  goods,  the 
defendant  demurred ;  because  the  plaintiff  had  not  alleged,  that 
he  had  sued  out  execudon ;  and  until  he  had  so  done,  the  goods 
were  not  bound  by  the  judgment,  and  consequently  the 
plaintiff  bad  no  tide  to  the  discovery;  and  the  demurrer  was 
allowed.* 


1  ICtf.  Eq.  n.  bj  Jeramf,  1!S,  187, 13S.  It  w  laid  down,  in  Leggett  v.  Port- 
ley,  2  Paige,  B.  601',  tli&t  when  ■  partj  a^s  tlie  iDlerpOBilion  of  a  Court  <J 
Equity  to  stay  a  proceeding  at  law,  either  by  a  temporary  injunction  or  otber- 
wiie,  on  the  ground  that  a  discovery  ia  ncceiaary  to  aid  him  in  his  defence,  ha 
miut  Dot  only  show,  that  the  lacts,  as  to  which  a  discorery  ii  aought,  are  ma- 
terial ;  but  he  must  show  affirmatively  in  his  Bill,  that  his  right  of  defence  can- 
not be  established  at  law,  by  the  testimony  of  vritnesses,  or  withont  the  ud  of 
the  discovery  he  seeka.  The  same  doctrine  is  stated  in  Gelston  o.  Hoyt,  1  John*. 
Ch.  B.  515, 048,  (3  Story  oa  Equity  Juriip.  5  1190,  note  S.  C-) ;  and  Seymour  «. 
Seymour,  4  Johns.  Ch.  R.  411.  But  it  is  material  to  state,  that  both  of  these 
last  cases  were  Bills  seeking  relief,  as  well  as  tor  discovery;  and  therefore  Adl 
within  tbe  pnndple  of  Russell  v.  Clarke's  Eneculors,  7  Cranch,  89,  which  de- 
cides, that  if  a  parly  weks  to  withdmw  the  suit  from  the  Court  of  Law  to  Equity, 
upon  the  ground  of  a  discovery,  that  discovery  must  be  established  by  the 
answer  in  order  to  entitle  the  Court  to  maintain  the  Bill  for  relief.  See  abo 
Liught  i>.  Moi^an,  1  John.  Cas.  499 ;  Williams  v.  Wann,  8  Black.  478.  But  this 
by  no  means  establishes  the  doctrine,  that  if  the  Bill  is  for  discovery  only,  it  ie 
necessary  to  aver,  that  the  party  cannot  otherwise  establish  his  defence  at  law. 
There  does  not  appear  to  be  any  such  doctrine  in  the  English  Courts  of  Equity. 
On  the  contrary,  it  is  laid  down,  that  a  partymay  maintain  a  Bill  of  Diacovery, 
not  only  when  he  is  destitute  of  other  evidence  to  establish  his  case,  hot  also  to 
aid  such  evidence,  or  to  render  it  unnecessary.  See  Hare  on  Discovery,  1, 1 10; 
Ifontague  v.  Dndman,  i  Yes.  398 ;  Wigram  on  Discov.  4,  0,  ii ;  Brereton  r. 
a«mnl,  i  Atk.  241  ;  Stacy  v.  Peanon,  3  Rich.  Eq.  B.  1B2 ;  Feck  i>.  Ashley,  1% 
Metc.4St;  Finch  t>.  Finch,  2  Vea.  492.  Lord  Eedeadale  lays  it  down,  that 
"  the  pluntifT  may  require  this  discovery,  either  because  he  cwuot  prove  the 
&ot8,  or  in  aid  of  proof  and  to  avoid  expense."  Mitf.  £q.  PL  by  JBiemy,  907. 
Ur.  Chancellor  Walworth,  in  Uarch  v.  Daviaon,  9  Paige,  R.  080,  e^jmsdy 
overruled  the  doctrine,  which  he  was  suj^NMed  by  the  reporter  to  have  held  in 
Leggett  0.  Poadey,  2  Paige,  B.  601 ;  Aut«,  §311;  Post,  §  824  0,  S4&.  In  Earl 
of  Glengall  v.  Fracer,  2  Hare,  B.  Bd,  lOfi,  Mr.  Vice-Chanc^or  Wigram  said  '• 
"  The  plaintiff  is  in  this  Court  entitled  to  an  answer  from  the  defendant,  not 
Mly  in  respect  to  fhcts,  which  he  cannot  otherwise  prove ;  but  also  as  to  ftcia, 
tlw  achuission  of  which  will  relieve  him  from  the  neoesnty  of  adducing  proof 
from  other  sources."  [See  also,  Williams  o.  Wann,  8  Black.  478 ; 
Warran,  13111.831.1 
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§  330.  The  Bill  must  also  eet  forth  witli  reasonable  ceiv 
t^ty  the  title  of  the  plaintiff;  and  if  it  seeks  the  discovery  of 
deeds  and  accounts,  it  must  also  describe  them  with  reasonable 
certainty.  Therefore  (as  we  have  seen)  where  a  Bill  stated 
generally,  that  under  some  deeds  of  settlement  in  the  custody 
of  the  defendant,  the  plaintiff  was  entitled  to  aome  estates, 
either  in  fee  or  absolutely,  or  as  tenant  for  life,  or  in  tail  in 
possession,  or  in  some  other  manner,  as  by  the  deeds  in  the 
custody  or  power  of  the  defendant  would  appear,  and  prayed  a 
discovery  thereof ;  upon  demurrer,  the  Bill  was  held  bad  for 
vagueness  and  uncertainty,  and  was  to  be  treated  as  a  mere 
fi^ng  Bill.^ 

§  821.  The  Bill  must  also  state,  that  the  discovery  is  asked 
for  the  purpose  of  some  suit  brought,  or  intended  to  be 
brought ;  for  otherwise  it  will  not  be  maintained,  as  Courts  of 
Equity  do  not  grant  a  discovery  to  gratify  mere  curiosity,  but 
to  aid  some  legal  proceeding*  It  must  also  set  forth  with 
reasonable  certainty  the  nature  of  the  suit,  which  is  brought, 
or  if  not  brought,  the  nature  of  the  claim  or  right,  to  support 
which  the  suit  is  intended  to  be  brought,  and  against  whom,  in 
particular,  it  is  to  be  brought.  If,  for  example,  a  claim  for 
duties  is  made,  it  ought  to  be  stated  how,  and  in  what  right, 
they  are  claimed.  Lord  Eldon  has  spoken  in  an  emphatic 
manner  upon  this  subject.  "  That,  where  the  Bill  "  (said  he) 
**  avers,  that  an  action  is  brought,  or,  where  the  necessary 
e&ct  in  law  of  the  case  stated  by  the  Bill  appears  to  be,  that 
the  plaintiff  has  a  right  to  bring  an  action,  he  has  a  right  to  a 
discovery,  to  aid  that  action,  so  alleged  to  be  brought,  or  which 
he  appears  to  have  a  right  and  an  intention  to  bring,  cannot 
be  disputed.  But  it  has  never  yet  been,  or  can  it  be,  laid 
down,  that  yon  can  file  a  Bill,  not  venturing  to  state  who  are 
the  persona  ag^nst  whom  the  action  is  to  be  brought ;  not 


»  RyTM  D.  HyTM,  a  Tei.  Jr.  843  j  Ante,  §  2*B. 
>  Caidala  v.  Watkini,  0  UuM.  18. 
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stating  such  circumstaoces  as  may  enable  tile  Court,  whidi 
must  be  taken  to  know  the  law,  and  therefore  the  liabilities  of 
the  defendants,  to  judge ;  but  stating  circumstaoces ;  and  avei^ 
ring,  that  you  have  a  right  to  an  action  against  the  defendants, 
or  some  of  them.  That  of  necessity  admits,  that  some  of  the 
defendants  may  be  only  witnesses  ;  and  against  them  there  is 
no  right  to  file  such  a  Bill.  The  fraud  (in  this  case)  is  not 
charged  as  against  the  third  partner.  If  you  had  aaid  that  by 
reason  of  the  combination  it  was  so  managed,  that  you  could  not 
bring  an  action,  and  therefore  there  ought  to  be  an  account  of 
the  fees  in  this  Court,  it  might  have  been  so  sh^ied.  So,  yon 
might  allege,  perhaps,  that  the  person  entering  goods  of  an 
alien  in  the  name  of  a  natural  sul^t,  would  be  liable  at  law 
to  pay  the  alien  duty :  or  you  might  state,  that  an  individoal 
enters  goods  in  his  own  name,  knowing  than  to  be  the  goods 
of  an  aUen ;  and  who  therefore  is  liable  to  an  account.  Bat 
you  must  state  who  the  individual  is ;  fiar  yon  have  no  right 
to  a  discovery  except  agunst  the  person  against  whom  you 
aver  that  you  mean  to  bring  the  action."  ^ 

§  322.  In  regard  to  the  nature  of  the  suit,  also,  the  ground 
is  equally  clear  ;  for  there  are  certain  sorts  of  suits,  in  respect 
.  to  whii^  a  Court  of  Equi^  will  not  interfere,  or  give  aid  by 
way  of  discovery ;  as,  for  example,  a  suit  for  a  penalty,  or  a 
forfeiture,  or  in  aid  of  a  writ  t^  ma/tdamus,  or  of  a  criminal 
prosecution.'  Where  the  Bill  is  brought  before  any  action,  it 
is  usual  to  aver  in  the  Bill,  that  the  discovery  of  the  facta  ia 
necessary  to  enable  the  party  to  commence  his  suit  right.' 

1  IdajoT  of  London  t>.  Lary,  8  Yw.  988 ;  Attontey-Gfliienl  «.  Coorojr, 
2  Jones,  (Irish)  R.  791. 

■  Story  OD  £q.  Jump.  §  1494^  Monlagae  v.  Dudmui,  2  760.398;  Leggettv. 
pMtlej,  1  Ptige,  699;  Poit,  §  053. 

s  MoodeUj  V.  Morton,  1  Bro.  Ch.  R.  470,  471 ;  8.  C.  2  Dick.  6&2.  See  Uu« 
on  Diicov.  fil,  110.  It  hai  been  mid  tb&t  it  la  not  neceamy  in  a  ample  BM'ot 
Discorery  to  allege  tlut  the  compluAftnt  ia  not  able  to  prove  hia  case  at  law 
without  the  benefit  of  the  dlMoreiy  sooght.  Atlantic  Ins.  Co^  v.  Lonar,  1  Saad- 
ford,  B.  91. 
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§  SZS.  In  the  next  plaoe,  the  Bill  must  generally  show,  that 
the  defeodant  has  some  interest  in  Uie  subject-matter  of  the 
discovery  ;  for,  if  he  is  a  mere  witness,  the  Bill  cannot  ordi- 
narily be  maintained  against  him.'  If  the  Bill  alleges,  that 
tile  d^ndant  has  a  claim  to  soch  an  interest,  and  states  it,  that 
will  be  sufficient  to  prevent  a  demorrer,  although  in  fact  the 
defendant  has  no  interest.  Bnt,  then,  the  plaintiff  may  avail 
Imnself  <^  the  oljection  in  another  form.' 

§  9S4I.  And  it  will  not  in  all  cases  be  sufBdent  to  show  by 
the  BiH,  that  both  the  plaintiff  and  defendant  have  an  interest 
in  ike  subjecMnatter  of  the  suit.  But,  if  the  right  to  discovery 
arises  from  any  privity  of  title  between  them,  diere  must  be  an 
ttverment  in  the  Bill  of  that  privity,  and  what  its  true  nature 
and  character  are,  with  reasonable  certainty.* 

§  dS4i  a.  In  dte  next  place,  it  must  be  shown,  upon  the  face 
d  the  Bill,  that  the  discovery  is  material  to  the  defence  at  law 
©f  the  party,  seeking  the  discovery,  and  how' and  in  what  man- 
ner it  is  material.'  But  it  is  not  necessary  to  aver,  that  the 
discovery  is  absolutely  necessary  or  indispensable  to  that  de> 
fence.  It  will  be  sufficient  to  state  and  show,  that  it  is 
material  evidence.'  Thus,  for  example,  it  is  not  necessary  to 
allege  in  the  Bill,  that  the  plaintiff  has  no  other  witness  or 
evidence  to  establish  at  law  the  facts  of  which  the  discovery  is 
Moght ;  for  he  is  entitled  to  it,  if  it  be  merely  cumulative  evi- 
dence of  material  facts."  It  would  be  otherwise,  if  the  Bill 
should  not  only  ask  discovery,  but  ^lould  ask  relief  in  Equity; 
for  in  the  htfter  cose  the  Bill  would  seek  to  withdraw  the 


I  Ibyor  of  LondoD  *.  LoTy,  8  Tea.  404,  405;  IKnalej  n.  Dinele^,  3  Atk. 
994 ;  Whihrorth  p.  Datu,  1  Tm.  &  B.  550 ;  Wakemau  v.  fiule^,  S  Barb.  Cb. 
B.4B1. 

■  Mit£  Eq.  PI.  bj  Jwtmj,  181 ;  9  Stoiy  on  Eq.  Jurisp.  §  1499. 

'  MilT.  Eq.  PL  b;'  Jeremr,  180, 190. 

4  Lue  V.  Sl^bbiDB,  8  Paige,  R.  682;  March  v.  Danaoii,  9  Fuge,  B.  580; 
Foft,  S  845 ;  Uttaj  p.  Beekman  Iron  Compan}',  9  Fuge,  K  188 ;  Ante,  §  819 
and  note ;  Mil£  £q.  PL  hj  Jeremy,  307. 

"Ibid.  •Ibid. 
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whole  jurisdiction  from  the  proper  Court  of  Law,  and  to  give 
it  to  the  Court  of  Equity.' 

§  325.  Id  the  next  place,  the  Bill  should  set  forth  w  par- 
ticular the  matters,  to  which  the  discovery  is  sought ;  for  the 
other  party  is  not  bound  to  make  answer  to  vague  and  loose 
sormisea.  On  this  account,  where  a  Bill  of  Discovery  was 
brought  by  an  executrix,  stating  generally,  that  a  demand  bad 
been  made  upon  her,  as  executrix,  by  the  defendant,  which  she 
had  refused  to  pay,  and  be  had  sued  her  therefor ;  and  that  the 
executrix  knew  nothing  of  the  demand  of  her  own  knowledge; 
but  believed  it  to  be  unjust,  because  the  defendant  took  no 
measures  to  liquidate  it  in  the  testator's  lifetime,  and  did  not 
produce  any  vouchers ;  and  that  she  could  not,  without  a  dis- 
covery of  all  the  facts,  safely  proceed  to  a  trial  at  law  in  the 
suit ;  and  prayed  a  discovery  ;  it  was  held,  that  the  Bill  was 
bad,  and  was  a  mere  fishing  Bill,  amoundng  only  to  a  state- 
ment, that  the  executrix  was  sued  at  law,  and  did  not  show  for 
what,  and  therefore  asked  a  discovery  beforehand,  althou^ 
she  had  reason  to  conclude,  that  the  suit  was  upon  some 
groundless  pretence.  It  set  forth  no  facta,  material  to  a  de- 
fence at  law,  and  merely  sought  a  discovery  of  the  grounds  of 
the  suit  at  law.* 

ilbid. 

9  Newkirk  V.  Waiett,  8  Quo.  Cas.  in  Err.  2H.  See  alto  FrielM  v.  Don 
SwitM,  1  T.  &  JeiT.  677. 
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CHAPTER  VIII. 

BILLS   NOT   ORIGINAL. 

§  3S6.  Bills  not  original,  as  we  have  seen,  presuppose  a 
suit  to  have  been  already  commenced  and  litigated  between  the 
same  parties  in  regard  to  the  same  subject-matter,  and  tbey  are 
properly  of  two  classes.  (1.)  Such  as  are  an  addition  to,  or  a 
continuance,  or  a  dependency,  of  the  original  Bill.^  Or  (2.) 
Such  as  are  brought  for  the  purpose  of  cross^itigBtion,  or  of 
controverting,  or  suspending,  or  reversing  some  decree  or  order 
of  the  Court,  or  of  carrying  it  into  execution.^  The  former 
class  furnishes  the  means  of  supplying  the  defects  of  a  suit,  of 
continuing  it,  if  abated,  and  of  obtaining  the  benefit  of  it. 
These  means  are :  (1.)  By  a  Supplemental  Bill.  (@.)  By  an 
original  BiU,  in  the  nature  of  a  Supplemental  Bill.  (3.)  By 
a  Bill  of  Revivor.  (4.^  By  an  original  Bill  in  the  nature  of  a 
BiU  of  Revivor.  (5.)  By  a  BOI  of  Revivor  and  Supplement. 
The  second  class  includes;  (1.)  A  Cross  BiU.  {&.)  A  Bill 
of  Review.  (3.)  A  Bill  to  impeach  a  decree  upon  the  ground 
of  fraud.  (4>.)  A  Bill  to  suspend  the  operation  of  a  decree. 
(5.)  A  Bill  to  carry  a  former  decree  into  execution.  (6.)  A 
Bill  partaking  in  some  measure  of  the  character  of  some  one 
or  more  of  both  of  ttwse  classes  of  Bills ;  such  as  a  Bill  in  the 
nature  of  a  Supplemental  Bill,  or  in  the  nature  of  a  Bill  of 
Revivor,  or  in  the  nature  of  a  Bill  of  Review,  and  other  of  a 
Idndred  character.*  It  may  be  proper  to  give  a  sketch  of  the 
frame  and  olgects  of  each  of  these  classes  and  varieties. 

^  8S!J.  Before,  however,  entering  upon  the  consideration  of 


>  Ante,  S  16,  30.  "  Ante,  j  16,  20 ;  Port,  S  832-388. 

3  Ante,  j  10,  21 ;  Ptmt,  5  8B8-488. 
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these  difierent  Bovts  of  Bills,  it  may  be  useful  to  make  some 
prelimiDaiy  statements,  which  will  serve  more  iiilly  to  nnftM 
their  nature  and  character ;  and  in  this,  and,  indeed,  in  all  the 
subsequent  explanations  of  these  varieties  of  Bills,  recourse 
must  be  almost  exclusively  had  to  the  admirable  treatise  of 
Lord  Redesdale.^ 

§  9HS,  A  suit  may  be  defective  in  its  original  structure, 
ather  from  the  want  of  a  full  statement  of  the  material  facts, 
or  from  die  want  of  p'oper  pardes,  or  from  the  want  of  aakiiig 
suitable  discoveries,  or  from  other  like  defects,  wh«*e  no  event 
bae  occorred  wbaequent  to  the  institution  of  the  suit,  afiecting 
the  rights  or  interests  of  the  parties.  In  such  a  case,  as  we 
shall  presently  see,  the  defect  may  be  cured  either  by  an  ameod- 
ment  of  the  Bill,  cm-  by  a  Suf^lemental  BiD,  unda*  the  orcum' 
stances,  which  wiH  be  hereafter  stated."  On  the  <rfher  hand,  a 
suit  may  be  perfect  in  its  institutioB ;  and  yet,  by  some  event, 
subsequent  to  the  filing  of  the  orifinal  Bill,  it  may  become 
dejketive,  so  that  no  proceeding  can  be  had,  either  as  to  (fae 
irilole,  <»*  as  to  stHue  part  thereof,  with  effect;  or  it  may 
become  e^ted,  so  that  there  can  be  no  proceeding  at  all,  eidier 
aa  to  the  wfade,  or  as  to  a  part  thweof."  The  first  is  the  case, 
when,  although  the  parties  to  the  suit  remain  brfore  the  Court, 
some  event,  subsequent  to  the  institudon  of  the  suit,  has  dtho' 
made  such  a  change  in  the  interest  of  those  parties,  or  given 
to  some  other  person  such  an  interest  in  the  matters  in  litigap 
tion,  that  the  prooeedings,  as  they  stand,  cannot  have  their  faS 
^fect.^     The  other  is  the  case,  what  by  some  subeeqaenc  ereot 

1  A  -nrj  bifB  pcwtioB  of  die  foUowing  rcowi^  u  to  llietB  difftreirt  Un&  of 
Bills,  is  borrowed  from  Lord  Bedeadale's  Trwtiie,  with  little  mora  than  u 
occMionftl  Terbal  alteration.  I  have  not  the  preemption  to  suppose,  that  upon 
BO  complicated  a  nitgect  I  eonld  add  aof  thing  to  die  icinaikt  of  thii  grest 
Haater  in  Equity,  upon  rtioae  woii  tiie  l^eat  eul<^  «m  pronoonced  hy  Lord 
EldoD,  in  Llojd  v.  Johnea,  9  Vet.  G4.  OccKNonally  I  have  copied  frcnn  Mr. 
Cooper,  wliere  lui  eiplanatiant  wera  more  fall  and  catis&ctory. 

■  Hit£  £q.  PL  by  Jeremjr,  Gfi,  61 ;  Fort,  §  B32-S36. 

>  Mitf.  Eq.  a.  by  Jereuiy,  66 ;  Port,  §  Hi,  837.  *  lUd. 
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tbere  is  no  person  before  the  Court,  by  trhom,  or  againtt 
wbom,  the  suit  in  whc^  or  in  part  can  be  prosecnted.^ 

§  93^  It  is  not  very  accurately  ascertained  in  the  books  of 
|H«ctice,  or  in  the  reports,  in  what  cases  a  suit  becomes  defeefr* 
iTe  withoot  being  absolutely  abated;  and  in  what  cases  it 
abates,  as  well  as  becomes  defective.^  Bat,  up«i  the  whole,  it 
may  be  collected,  that  if,  by  any  means,  any  interest  of  a  party 
to  the  suit  in  the  matter  in  litigation  becomes  vested  in  another, 
the  proceedings  are  rendered  de£ecdve,  in  proportion  as  that 
interest  a&cts  the  snit ;  ho  ^t,  although  the  parties  to  tha 
suit  may  remun  as  before,  yet  the  end  of  that  suit  cannot  btf 
obtained."  Thus,  fw  example,  if  the  party  become  bankrupt 
pmding  the  suit,  then,  according  to  the  practice  of  Chancery, 
the  suit  will  be  held  to  be  defective ;  but  the  bankraptcy  doea 
not  cause  an  abatement.^  And  if  such  a  change  of  intomt  is 
occasioned  by,  or  is  the  conBeqnence  of,  the  death  of  a  pu^* 
whose  interest  is  not  determined  by  his  death,  or  by  the  mar* 
riage  of  a  female  pluntiff,  the  proceedings  become  likewise 
abated  or  diae(»itinned,  either  in  part,  or  in  the  whole.  For, 
as  far  as  the  interest  of  a  party  dying  extends,  there  is  no 
longer  any  person  before  the  Court,  by  whom  or  againtt  whom 
the  suit  can  be  prosecuted  ;  and  a  married  woman  is  ioc(4>al>l« 
by  herself  of  prosecuting  a  suit.' 

§  SSO.  There  is  the  same  want  of  accuracy  in  the  boolra  in 
ascertuning  the  manner,  in  which  the  benefit  of  a  suit  may  b* 
obtained,  after  it  has  become  defective,  or  abated,  by  an  evenl 
subsequent  to  its  institution,  as  there  is  in  the  distinction 
between  (he  cases,  where  a  suit  becomes  defective  merely,  and 


>  MitT.  £q.  PL  bf  Jeremy,  SB,  57,  and  the  cuea  there  cited ;  Gilb.  For.  Bom. 
176 ;  Pott,  S  349  and  note.  3  Tbid. 

4  Lee  v.  Lee,  1  Hare,  R.  617,  fiat ;  Pott,  §  849  and  note;  BobertMU  «.  Sooth- 
gaU,  9  Hue,  !3S. 

>  ICtr.  £q.  PL  bj  Jerenj,  6S,  67,  and  the  caaei  there  dted ;  Gilb.  For.  Bom. 
1T« ;  Pom,  }  849  and  note. 
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where  it  likewise  abates.^  It  seems,  however,  clear,  that  if 
any  property  or  right  in  litigation,  vested  in  a  plaintiff,  is  trans- 
nutted  to  anoUier,  the  person  to  v^m  it  is  transmitted,  is 
«Dtided  to  supply  the  defects  of  the  suit,  if  it  has  become 
defective  merely ;  and  to  continue  it,  or  at  least  to  have  the 
benefit  of  it,  if  it  is  abated.'  It  seems  also  dear,  that  if  any 
property  or  right,  before  vested  in  a  defendant  becomes  trans- 
mitted to  another  person,  the  plwntiff  is  entitled  to  render  the 
suit  perfect,  if  it  has  become  defective,  or  to  continne  it,  if  it 
is  abated,  agunst  the  person,  to  whom  that  proper^  or  right  is 
transmitted.^ 

§  331.  With  these  explanations,  let  us  now  enter  upon  the 
examination  of  the  varieties  of  Bills  already  enumerated,  whose 
object  it  is  to  meet  and  to  overcome  these  difficulties,  arising 
from  a  suit's  becoming  defective,  or  from  its  becoming  abated, 
or  from  both.  When  a  suit  is  abated,  it  cannot  be  proceeded 
in,  until  there  is,  (according  to  the  technical  phrase,)  a  revivor 
of  it.  When  it  is  merely  defective,  it  may  be  proceeded  in 
without  such  a  technical  revivor,  upon  the  mere  supply  of  the 
defective  foots,  or  defective  parties.* 

§  332.  And,  6rBt,  of  a  supplemental  Bill,  which  is  merely 
an  addition  to  the  original  Bill,  in  order  to  supply  some  defect 
in  its  original  frame  or  structure.'  In  many  cases,  an  imper- 
fection in  the  frame  of  the  original  Bill,  may  be  remedied  by 
an  amendment.'  Generally,  a  mistake  in  the  Bill  in  the  state- 
ment of  a  fact  should  be  corrected  by  an  amendment,  and  not 


1  Mitf.  Eq.  PL  b7  Jeremy,  60,  61,  and  the  cawa  tiiera  cited ;  Poit,  §  3S^-M8. 

*  IlHd.  a  Ibid. 

<See  Randall  o.  Munfoid,  18  Vei.  427;  Lloyd  v.  Johnes,  9  Tea  64,  »; 
HarriKm  d.  Ridley,  Com.  R.  G89 ;  Anon.  1  Atk.  88 ;  Riwell  f .  Sharpe,  1  Voa- 
k  B.  000.  In  all  these  caaes,  nhen  tho  suit  has  become  abated,  aa  well  aa  defect- 
ive, tlie  Bill  ia  commonly  tenned  a  aapplemental  Bill  in  the  nature  of  a  Bill  of 
Revivor,  aa  it  haa  the  effect  of  a  Bill  of  Revivor  in  continuing  tho  auit.  UitC 
Eq.  PI.  by  Jeremy,  68,  69. 

•  Ante,  S  20 ;  Mitf.  Eq.  PI.  by  Jeremy,  S4,  55 ;  Hiode'a  Piact  42-46. 
■  Wyatt,  Pr.  Reg.  88 ;  Hinde's  Pntct  42. 
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by  a  right  statement  of  the  fact  in  a  Bupptemental  Bill.^  Bnt 
the  imperfectionfl  of  a  Bill  may  remain  nndiacovered,  while  the 
procee^Dgs  are  in  such  a  state,  that  an  ameodment  can  be  per- 
mitted according  to  the  practice  of  the  Court ; '  or  it  may  b« 
of  Bach  a  nature,  having  occurred  after  die  suit  is  brongfat,  as 
may  not  properly  be  the  aabject  of  an  amendment.^  By  the 
practice  of  the  Court,  no  amendment  is  generally  allowable,  after 
the  parties  are  at  issue  upon  the  points  of  the  original  Bill,  and 
witnesses  have  been  examined.*  Nor  is  it  generally  allowable 
to  inO'oduce  into  the  Bill,  by  amendment,  any  matter  which 
has  h^pened  since  the  filing  of  the  Bill.^     In  such  cases,  a 

1  Strieklaitd  v.  Strieklsnd,  13  Bimona,  R.  353. 

9  Uitf.  Eq.  PI.  by  J«nmj,  fiC ;  Bows  c.  Wood,  1  Jk.  k  Walk.  8SB ;  HJnde's 
Pract,  4S,  43. 

3  If  it  appean  upon  tlie  face  of  a  sapplemental  Bill,  that  hH  the  matters 
alleged  tli«reiii  aroM  previous  to  tb«  commenMnieiit  of  the  sait,  aod  ought  hat* 
been  inserted  by  way  of  ameodmeDt  in  the  original  Bill,  the  defendant  may 
demur  to  the  sopplemenlal  BilL  Stafford  v.  Hewlett,  1  Paige,  B.  200  ;  and  we 
Walker  r.  Gilbert,  7  Smedes  &  Manh.  466. 

«  Mit£  Eq.  PL  by  Jeremy,  60,  339  ;  S  Wooddes.  Lect  SB,  p.  374 ;  WyaU, 
Pr.  Beg.  88,  SO ;  Cooper,  £q.  PI.  333  ;  Goodwin*.  Goodwin,  3  Atk.  370;  Jones 
f.  Jones,  3  Atk.  110,  111 ;  Stafford  t>.  Howlett,  1  Paige,  R.  200.  llr.  Wood- 
deasoR  sayi,  that  an  amendment  is  not  allowed  after  breaking  open  the  seals  of 
the  d^KMitions,  which  is  called  pasung  paUicstion.  (3  Wooddes.  Lect  814.) 
But  the  general  rule  is,  as  slated  by  Lord  Bedesdale.  However,  in  special 
cases,  an  amendment  inll  be  allowed  after  witnesses  hare  been  examined  before 
pubUcation,  and  even  after  publication,  if  no  witnesses  have  been  exaauned  See 
Hitf.  Eq.  Pi  by  Jeremy,  66  and  note  830  and  note  (e.)  See  also  Wrigiit  o.  Howard, 
6  Bfadd.  S.  106.  Li  Colcloogh  v.  Evans,  4  Simons,  R.  T8,  the  Vice-Chancellor 
said,  that  the  rule  (before  the  late  orders)  was  not  to  allow  an  amendment 
witbont  special  leave,  after  the  cansa  is  at  issue.  The  same  role  is  laid  down  in 
note  (in)  to  Mitf.  Eq.  PI.  by  Jeremy,  65,  06,  where  it  is  added,  that  after  the 
cause  is  at  iisne  the  Court  will  not  give  the  pluntiff  leave  to  amend,  unless  he 
shows  not  only  the  materiality  of  the  proposed  alteration,  bnt  also  that  he  was 
not  in  a  condition  to  have  made  it  earlier.  The  objection  of  this  qnalificatiou  is 
to  prevent  delays.  See  also,  to  the  same  pmnt,  Longman  v.  Collifbrd,  8  AnsL 
807 ;  Kilcoorcy  n.  Ley,  4  Hadd.  21!,  and  Uie  other  ewes  cited  in  Hitf.  Eq.  H. 
by  Jeremy,  06,  6S,  note  (in.)    See  Post,  j  886  and  not«. 

>  Cooper,  Eq.  PL  S88 ;  Candler  v.  Pettit,  1  Paige,  B.  1S8 ;  Brown  e.  Uigdon, 

1  Atk.  B.  291 ;  Post,  j  333.    When  a  pluntiff  amends  his  Bill  by  the  tnserUon 

of  matters,  which  have  oocnrred  since  the  filing  of  the  original  Bill,  the  de- 

feodaat,  instead  ot  pleading  or  demnning  to  the  amended  Bill  on  ^t  gronnd, 

28* 
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saj^lemental  Bill  is  the  appropriate  remedy.^  And  such  a 
supplemental  Bill  may  not  only  be  for  the  purpose  of  putting 
in  issue  new  matter,  which  may  vary  the  relief  prayed  in  the 
ori^nal  Bill ;  but  also  for  the  porpose  of  putting'  in  issue 
matter,  which  may  prove  die  plaintiff's  right  to  relief,  originaUy 
prayed."  Whenever  a  supplemental  Bill  is  not  a  supplemental 
siut,  but  only  introduces  supplementary  matter,  the  whole  reo> 
ord  constitutes  hut  one  cause ;  and  one  replication  and  one  cause 
are  to  be  set  down  for  the  hearing.^ 

§  333.  A  supplemental  Bill  (strictly  so  called)  is,  in  the 
first  place,  proper,  whenever  the  imperfection  in  the  original 
Bill  arises  from  the  omission  of  some  material  fact,  which 
existed  before  the  filing  of  the  Bill,  but  the  time  has  passed, 
in  which  it  can  be  introduced  into  the  Bill  by  an  amendment.* 
This  may  arise  either  from  the  importance  of  the  fact  not  being 
understood  in  the  preceding  stages  of  the  cause,  and  therefore 
not  being  put  in  issue ;  or  from  the  fact  itself  not  having  come 
to  the  knowledge  of  the  party,  until  after  the  Bill  was  filed. 
In  either  case,  the  filing  of  a  supplemental  Bill  is  not  always  a 
matter  of  course  ; '  but  sometimes  special  leave  must  be  asked 
of  the  Court ;  as,  for  example,  when  it  seeks  to  change  the 
ori^nal  structure  of  the  Bill,  and  to  introduce  a  new  and  dif* 
ferent  case."     It  may  be  added,  that  a  supplemental  Bill  will 

nuj,  by  Komer  to  the  amended  Bill,  clum  the  ume  benefit  that  he  would  have 
been  entitled  to,  if  he  had  pleaded  or  demurred.  2  Darnell,  Cfa.  PneL  265. 
See  Milligan  v.  Mitchell,  1  MylneK  Craig,  43S. 

1  Wray  v.  Hutcbinton,  2  Mjine  8  Koen,  K.  235;  Crompton  e.  Wombwell, 
4  Sim.  R.  626  ;  Barfield  t>.  Kell}',  4  Russ.  R.  S5a ;  Post,  §  S92. 

1  Crompton  r.  Wombwell,  4  Sim.  R.  626;  Post,  §  8BS,  S3T,  998,412,  418, 
4!I-i23. 

3  Catton  V.  Carliale,  It  Madd.  R.  427.  See  Greenwood  r.  AlLinaon,  4  Sim.  B. 
326. 

«Mitf.  Eq.  n  by  Jeremy,  59,  61,  3SS;  Wyatt,  Pr.  Beg.  88,  89;  Hinde's 
Pnct.  42,  43,  C;  Veazle  v.  Williams,  8  Story,  B.  54  ;  Ante,  §  332. 

'  [The  filing  of  a  rapplementalBillKems  to  be  or^narily  within  the  diacretioD 
of  the  Coart.     Tamer  n.  Berry,  8  Qilman,  541.] 

B  Colclongh  V,  Evans,  4  Sim.  R.  76;  Jones  v.  Jones,  3  Atk.  110  ;  Crompton 
V.  Wombwell,  4  Km.  B.  688.    It  is  not  of  coarse,  in  many  other  cues,  to  allow 
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not  be  permitted  to  be  filed,  whenever  the  same  end  maj  be 
obtained  \(y  an  amendment.^     Nor  can  it  be  filed  after  an  int«v 

A  Boppleinental  Bill  to  be  filed  at  any  tiine.  On  the  cootntrj',  tlM  pluntiff  mnt 
■ho*,  that  he  could  not  have  aTailed  hiauelf  of  the  opportnnity  of  iatrodaciug 
the  new  facta  at  any  antecedent  stage  of  the  cause  by  way  of  amendment ;  or, 
that  th«j  were  of  a  natura  not  proper  to  be  introdoced  by  an  amendmeDt ;  ■■, 
tor  example,  eveoU,  which  had  oeenrred  since  the  filing  <^the  BilL  Therefore, 
where  a  rapplemental  Bill  was  filed  after  the  hearing  of  the  original  Bill,  stating 
additional  facts,  which  arose,  and  were  known  to  the  pluntiS',  before  he  filed 
his  original  Bill,  and  pny ing,  that  other  matters  might  be  taken  into  the  acconDt 
ocdered  to  be  taken  before  the  llaster  in  the  cause ;  the  Coort  held,  that  Um 
Bill  was  demurrable,  and  that  it  came  in  too  late  a  stage  of  the  proceedinga. 
The  ptaintilT  should  either  have  amended  his  Bill  on  the  defendant's  answer- 
ing it,  or  at  least  he  should  have  applied  to  the  Conrt  fbr  leave  to  amend,  or  to 
file  a  rapplemental  Bill  in  an  earlier  stage  of  the  proceeding!.  Swan  r.  Swan, 
8Frice,R.  518,522;  Gilb.  For.  Bom.  109  ;  Colcloagh  e.  Evans,  4  Sim.  B.  76; 
KsB  V.  Merle,  4  Paige,  R.  S59.  But,  althongh  the  party  has  not,  under  cir- 
cnmslances  of  this  sort,  a  right  to  file  a  supplemental  Bill;  yet  the  Court  wilt 
■ometimes  «x  mero  molu  direct  sneh  a  Bill  to  be  filed,  if,  opon  the  hearing,  the 
JDStice  of  the  case,  in  its  own  opinion,  requires  it  to  be  done.  Hatter  v.  Chauvel, 
S  Buss.  R.  12.  See  Wood  D.Mann,  S  Somner,  R.  SIS.  Where  a  supplemental 
Bill  is  brought  after  publication  in  the  original  caose,  witnesaes  cannot  be  ez- 
anuoed  to  any  matter,  which  was  in  issae,  and  not  proved  in  the  ori^pnal  cause. 
And  if  such  proofs  are  taken,  they  will  not  be  allowed  to  be  read.  Hinde,  Ch. 
PrscL  4S ;  Bagnal  t>.  Bagnal,  Vin.  Abridg.  Chancery,  439,  pi.  S ;  Cockbnme  v. 
BoKj,  1  lUdg.  Pdr.  C.  504.  In  Gilbert's  For.  Rom.  108,  109,  the  Chancery 
Practice  on  this  subject  is  shown  to  have  bad  its  origin  in  the  Civil  Law.  His 
remarks  are  abo  important  to  the  more  fall  espondon  of  the  reasons  and  re- 
(trictions  of  the  Chancery  Practice.  "  According  to  the  Civil  Iaw,"  says  he, 
"  the  ptaintilT,  by  leave  of  the  Court,  might  add  any  new  position  before  replica- 
tioD ;  for  the  replication  iras  the  contestation  of  the  answer ;  and  therefore  after 
die  answer  was  contested,  there  could  be  no  podtions,  bnt  they  went  on  to  their 
proofs.  But,  if  any  new  matter  was  discovered  after  replication,  they  might, 
by  leave  of  the  Court,  file  a  sapplemental  Bill,  touching  any  matter  of  fact,  that 
was  discovered  after  such  replication ;  for  the  supplemental  Bill  was  in  tbe 
nature  of  a  new  canae,  which  might  be  brongbt,  by  leave  of  the  Court,  after  the 
eoTitatalu)  Ittu  in  the  former  cause ;  and  die  Court  might  lengthen  the  time  for 
pnbUcation,  aAer  such  ntppleinental  Bill  and  answer  came  in  ;  because  the  pro- 

1  Mitf  Eq.  PL  by  Jeremy,  62.  It  is  not  any  objection  to  a  sap[demental  Bill, 
which,  by  the  fonner  practice  of  the  Court,  was  necessary  in  order  to  obtain  the 
'  otiiect,  that  the  same  purpose  may  now  be  attained  by  a  petition;  for  this  only 
gives  the  plaintiff  an  election,  and  does  not  deprive  him  of  the  right  to  file  a 
supplemental  BiU.  Davies  v.  Williams,  1  Sim.  R.  a ;  Semple  v.  Price,  10  Sim. 
B.  S38. 
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locutory  decree,  merely  to  admit  new  evidence,  wbere  the 
party  might,  by  due  diligence,  have  introdnoed  soch  evidence 
originally  in  the  cause,  or  where  he  had  full  means  of  knowl- 
edge within  hia  reach,^ 

§  834<.  A  Bupplemental  Bill  may  also  be  proper,  in  order  to 
bring  before  the  Court  some  party,  who  is  a  necessary  par^  to 
the  proceedings,  and  who  has  been  (onitted  to  be  introduced  at 
die  stage  of  the  cause,  in  which  an  amendment  for  this  purpose 
may  be  made.'  In  such  a  case,  the  original  defendants  need 
Dot  be  made  parties  to  the  snpplemental  Bill,  unless  they  have 
an  interest  in  die  supplemental  matter,  or  may  be  affected  by 
the  interest  of  the  new  party.' 

§  385.  Lord  Redesdale,  in  speaking  upon  the  sabject  of  the 
necessity  of  supplemental  Bills,  has  remarked :  "  This  is  par- 
ticularly the  case,  where,  after  the  Court  has  decided  upon  the 
suit  as  framed,  it  spears  necessary  to  bring  some  other  matt» 
before  the  Court  to  obtain  the  fiill  efiect  of  the  dedsion ;  or, 
before  a  decision  has  been  obtained,  but  after  the  parties  are  at 
issae  upon  the  points  in  the  original  Bill,  and  witnesses  have 


longation  of  the  probabny  teim  wu  Teij  much  id  the  bnait  of  tite  Coml 
But,  if  the  inpplemeDlal  Bill  be  moved  for  ailer  publication,  tiia  Coart  never 
girei  them  leave  to  euunine  aaj  thing,  that  woa  in  inoe  in  the  fonner  caute,  b^ 
reason  of  the  manifeit  danger  of  mboniation  of  peijnrj',  where  they  have  m 
Bght  of  the  ezaraination  of  tho  iritnesw*.  But,  for  matter  of  aeeooot,  then 
may  be  a  sapplemental  Bill  after  publication,  becauM  tbey  examine  to  incb 
matters  of  account  before  the  Master  or  deput}'  after  publication.  And  thii  i« 
from  the  neceantj  of  the  thing,  becanae  the  charge  or  diicharge  miut  be  mado 
ap  privatel}'  before  the  Master  or  deputy,  and  therefore  thej'  being  in  chargs 
and  diicharge,  the  particular!  of  vhich  muit  be  proved,  inch  accounts  being 
Dovr  kept  hy  hooka  or  notes,  and  formeilr  hy  loorea  or  tallies  one  apiut 
another.  And  therefore  a  supplemental  Bill  in  matters  of  ftccoant  u  aeldoni 
rsfiised.  So,  likewise,  a  lapplemental  Bill  may  be  for  anj  &ct  discovered  after 
publication  passed,  that  was  not  in  issue  in  the  same  cause,  and  where  such  fiwt 
nuiglit  varjr  the  decree.  But,  after  the  decree  is  pronounced  and  enrolled,  it 
most  be  by  Bill  of  review  and  reveraaL" 

1  Jenkins  if.  Eldredge,  3  Story,  S.  299. 

*  Mit£  Eq.  Fl.  by  Jeiemy,  Gl,  62. 

3  Bignall  V.  Atkins,  B  Madd.  K.  SS9 ;  Ennrorth  v.  Lambert,  4  Johns.  Ch.  B. 
60S ;  Jones  v.  Jones,  S  Alk.  217 ;  Holdtworth  v.  Holdsworth,  2  Dick.  B.  7*9. 
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been  examined,  (in  which  case,  the  practice  of  the  Conrt  will 
not  generally  permit  an  amendment  of  the  original  Bill,)  some 
other  point  appears  necessary  to  be  made,  or  some  additional 
discovery  ia  found  requisite."'  Thus,  for  example,  if  new 
chaises  are  required  to  be  made,  in  order  to  obtmn  a  further 
diacovery,  or  a  material  &ct  is  required  to  be  put  in  issue, 
which  was  not  in  the  cause  before,  such  as  a  charge  of  frAud, 
or  a  new  title,  the  object  cannot  be  obtained  but  by  a  supple- 
mental Bill.^  So,  new  parties,  when  necessary,  may  be  added 
1^  a  supplemental  Bill,  where  the  proceedings  are  in  a  state  in 
which  the  ol^ect  cannot  be  obtained  in  any  other  way.' 

§  3^.  In  the  next  place,  when  new  events  or  new  matters 
have  occurred  since  die  filing  of  the  Bill,  a  supplemental  BiU 
is,  in  many  cases,  the  proper  mode  of  brin^pog  them  before 
the  Court ;  for,  generally,  suiji  facts  cannot  be  inb^uced  by 
way  of  amendment  to  the  Bill.*  But,  here,  we  are  to  under- 
stand, that  such  new  events,  or  new  matters,  do  not  change  the 
rights  or  interests  of  tbe  parties  before  the  Court,  (for  then, 
pn^terly  speaking,  the  Bill  is  not  simplya  supplemental  Bill,) 
but  they  merely  refer  to  and  support  the  rights  and  interests 

>  Uitf.  Eq.  FL  b^  Jeremy,  60, 56,  and  the  cases  tbere  dted. 

*JoDet  v-Jonei,  8  Atk.no ;  Goodmn  c  Goodwin,  S  Atk.  370 ;  MitC  Eq.  PI. 
}fj  Jeremy,  62;  Cooper,  Eq.  Fl.  79,  U  ;  GKIb.  For.  Bom.  108, 109 ;  Stafford  «. 
Howlett,  1  Ptuge,  R.  !00. 

s  Jones  p.  Jones,  3  Alk.  1 10,  and  the  CMea  before  cited. 

*  Cooper,  Eq.  H.  7i ;  Mitr.  Eq.  PL  by  Jeremj,  6 1 ,  note  («) ;  Hinde*!  Oh. 
PracL  42,  43 ;  8  Wooddes.  Lect.  33,  p.  375 ;  Gilb.  For,  Som.  109 ;  Crompton  v. 
Wombwell,  4  Sim.  R.  SSS ;  Wjatt.  Pr.  Reg.  B8,  B9 ;  Boeve  v.  Skipiritb,  2  Cfa. 
B.  148;  Bar6e)d  v.  Keller,  4  Rao.  R.  355;  Greenleaf  v.  Qaeen,  1  Peters,  R 
14B;  Candler  v.  Pettit,  1  Paige,  R.  168  ;  SlaSbrd  v.  Hovlett,  1  Puge,  R.  SOO. 
In  Cromptoii  v.  Wombwell,  4  Sim.  R.  628,  the  Vice-Chancellor  said :  "  It  baa 
been  admitted,  that  when  a  cause  is  in  such  a  state,  that  the  Bill  cannot  b« 
amended,  a  sapplemental  Bill  may  be  filed.  Mr.  Pepej's  thinks,  that  that  can- 
not be  done  except  when  the  new  matter  will  rtjy  the  relief  prajed  hy  the 
original  BilL  Bnt  that  is  not  the  onlf  case  in  which  such  a  proceedlnp;  may  be 
taken ;  for  the  new  matter  to  be  introdnced  may  cither  be  sach  as  will  vary  the 
relief  prajed,  or  snch  as  will  tend  to  prore  tbe  plaintiff's  right  to  that  relief." 
Post,  S  892  ;  Pinkns  c.  Peters,  6  Beavan,  B.  253 ;  Malcdm  v.  Scott,  3  Hare, 
B.89. 
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already  in  the  Bill.  A  Bnpplemental  Bill  may  also  be  brought, 
not  only  to  insist  upon  the  relief  already  prayed  for  in  the 
original  Bill ;  but  upon  other  relief  diftrent  from  that  wludi 
was  prayed  for  by  the  original  Bill,  where  &cta  which  have 
unce  occurred,  may  require  it.  Thus,  if  pending  a  Bill  to  r» 
strain  proceedings  at  law  upon  a  Bill  of  Exchange,  the  holder 
should  obtain  a  judgment  in  the  suit  at  law,  the  plaintiff  in 
Equity  may  file  a  supplemental  Bill,  stating  the  &cts,  and  -pncf' 
ing  for  repayment  and  an  indemnity.^ 

§  dS7>  In  regard  to  supplemental  Billa,  if  they  are  brought 
after  publication  in  the  original  cause,  to  bring  before  the  Court 
&cts  and  drcumstances,  which  have  unoe  occurred,  Uiey  must 
be  such  facts  and  circumstances  as  are  material  and  benefidal 
to  the  merits  of  the  original  cause,  and  not  merely  such  as  bear 
89  evid^ce  upon  the  facts  in  issue  in  the  original  cause.'  Fw, 
if  the  new  facts  and  circumstances  are  reKed  on  as  evideoee 
only,  to  establish  the  facts  in  issue  in  the  original  cause,  they 
should  not  be  brought  forward  by  a  supplemental  Bill,  for  they 
are  not  properly  supplemental  matter.  But  they  should  be 
brought  forward  in  another  form,  upon  an  appUcation  to  tha 
Court  to  take  the  examination  of  the  witnesses,  or,  if  discorerj 
is  required,  by  filing  a  Bill  of  Discovery  for  the  purpose.' 

[  Viokta  K.  Feten,  B  Butsd,  B.  353 ;  Malcolm  v.  Scott,  8  Hare,  B.  39. 

fl  Jenkins  r.  Eldridge,  S  Sttnj,  R.  299. 

*  Mitner  v.  H»rewoad,  17  Vci.  Ui,  148,  U9.  Thia  Mcma  to  be  the  reralt  of 
Lord  Eldon'a  reaaoiuog  in  tbii  case,  although  the  languaga  is  lomewlut  iDdateP- 
mioate.  On  this  occasion,  his  Lordship  laid :  "  This  is  a  caw  of  the  first  im- 
pression. Sappose,  after  a  Bill  filed,  the  plaintiff  and  deftndaut  met,  and  the 
defendant  ezprenlj'  stated  cixcnmstaacea,  at  &ctt,  or  that  the  plaintiff  had  Bnch 
a  title,  and  that  no  other  peison  mw  present,  althoogh  that  happened  after  tbe 
Bill  filed,  there  mnrt  be  some  mode  of  estabtishing  the  &ct ;  and  liberty  to  fik 
a  Bill  of  D'mcoveTy,  with  a  view  to  obtun  an  adnusioD  frotn  the  defendant 
Suppose  a  witness  had  bean  present,  and  the  defendant  bj  answer,  denies  the 
conTersation,  the  plaintiff  most  in  some  way  have  the  benefit  of  that  evidence. 
Yet  I  do  not  recollect  an  instance,  where  the  discovery  of  a  circnnutance,  that 
look  place  af\er  the  replicatioD,  as  in  this  case,  was  convdered  so  material  as  ts 
fhmish  anj  information  with  r^ard  to  the  mode  of  obtaining  that  benefiL" 
Afterwards,  when  he  pronounced  bw  final  judgment  npat  the  two  points  stated 
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§  SS^  a.  Hitberto  we  hare  diiefly  conudered  supplemental 
Bills  OD  the  part  of  Uw  plaintiff.  Bat  they  may  also  be 
broQght  on  bdialf  of  the  defendant  in  the  suit.  Where  the 
matter  is  newly<discoTeFed  evideoce  <hi  the  part  of  the  dfifaid- 
aat,  after  the  cause  is  at  issue,  or  after  publication  is  passed,  or 
ev^  after  a  hearing  or  decree,  the  d^endaot  may,  by  a  pedtioD 
to  file  a  BupfJemental  Bill,  obtain  relief,  and  an  order  allowing 
him  to  introduce  the  new  evidoiee,  eidier  by  patting  the  new 
matter  at  issue,  <»■  l^  barging  puUicatiixi,  or  by  a  rehearing, 
as  the  particular  stage  ai  the  cause,  at  which  the  discoray  is 
made,  may  require.^ 

§  S38,  In  the  next  place,  a  sapplemental  Bill  may  also  be 
filed,  as  well  after,  as  bdin-e  a  decree ;  and  the  Bill,  if  after  a 
deeree,  may  be,  either  in  aid  of  the  decree,  that  it  may  be 
orried  fully  into  ezeeutaon ;  or  that  pr^^ier  directions  may  be 
gnea  tqion  some  matter  omitted  in  the  original  BiU,  or  not  put 
in  issue  by  it,  or  by  ^  defence  made  to  it ;  or  to  bring  for- 
ward partiee  bdbre  the  Court ;  or  it  may  be  used  to  impeach 
the  decree,  which  is  the  peculiar  case  oi  a  supjdemental  Bill, 

in  -tiie  argumeiit,  viz. ;  (1.)  Tbat  the  matter  stated  was  not  proper  Sat  a  sapple- 
meuul  Bill.  (2.)  If  it  was  proper,  that  it  was  not  material,  he  added :  "  There 
is  no  recollectioD  of  a  sapplemental  Bill  of  this  kind;  and,  if  a  new  practice  Is  to 
be  settled,  the  strong  inclination  of  my  o{Mnion  is,  that,  when  the  particular  case 
anses,  where  either  conversation,  or  admissioB  of  the  defendant,  becomes  mate- 
rial after  answer-  or  replication ;  or,  as  in  this  instantie,  after  examinatioB  of 
witneiBeB  in  the  original  cause ;  or,  if  a  new  fact  happens  after  pablication, 
wluch  it  is  material  to  bare  before  the  Court  in  evidence,  when  the  origiiial 
came  is  heard ;  it  a  much  better  that  the  euunination  of  mtnesses,  if  required, 
should  be  obtained  upon  a  special  applicadon  for  tlie  opportuni^  of  examining, 
and  that  the  depositious  may  be  read  at  the  hearing ;  or,  if  discoTerf  is  required, 
(hat  the  par^  should  file  a  Bill  fbr  that  paipose  meielj' ;  and,  if  relief  is  re* 
quired,  that  the  answer,  comprehending  the  discover;,  should  be  read  at  die 
bearing  of  the  orig^  cause."    Ante,  %  2SA  a;  Poet,  %  Hi. 

1  Baker  and  Wife  c.  Whiting,  I  Story,  B.  21B ;  Barrington  v.  O'Brien,  S  Ball 
ABeatt  140;  Standish  r.Badley,  3  Atk.  £.  177  ;  Gould  v.  Tanered,  3  Alk.  B. 
fiS8  ;  Ante,  $  S32,  SSfi  ;  Post,  j  S9S,  412,  413,  421-438,  SDO.  But  new  oral 
avidenee,  merely  corroboratiTe  or  comalative,  has  been  held  not  to  be  a  suffi- 
cient fonndatiati  ibr  a  suppleaental  BilL  Jenkins  v.  Eldredge,  8  Stot;,  B. 
S89. 
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in  the  nature  of  a  BUI  of  Review,  of  which  we  ahall  treat 
hereafter.'  But  where  a  supplemental  Bill  is  hrought  in  aid 
of  a  decree,  it  is  merely  to  carry  oat  and  to  give  fuller  effect  to 
that  decree,  and  not  to  obtain  relief  of  a  different  kind  on  a 
di^ent  principle ;  the  latter  being  the  proving  of  a  supple- 
mentary  Bill  in  the  nature  of  a  Bill  of  Review,  which  cannot 
be  filed  withont  the  leave  of  the  Court.' 

§  338  a.  But,  in  whatever  manner  a  supplemental  Bill  is 
brought  forward,  if  it  is  for  new  ^scovered  matter  it  ou^  to 
be  filed  as  soon  as  practicable  after  the  matter  is  discovered. 
For,  as  we  shall  presently  see,  if  th^ party  proceeds  to  a  decree 
after  a  discovery  of  the  facts  upon  which  his  new  claim  is 
founded,  he  will  not  be  permitted  afterwards  to  file  a  supple- 
mental Bill,  in  the  nature  of  a  Bill  of  Review,  founded  on  sudi 
facts.^  On  the  other  hand,  if  an  objection  is  meant  to  be 
taken  by  the  defendant,  that  a  supplemental  Bill  brings  forward 
matters,  which  might  have  been  introduced  by  way  of  amend- 
ment, or  at  an  earlier  period  of  the  cause,  he  should  do  it  by 
way  of  demurrer,  or  plea,  or  answer,  to  the  supplemental  Bill. 
It  will  be  too  late  to  take  the  objection  at  the  hearing.* 

§  339.  To  entitle  the  plaintiff  to  file  a  supplemental  BiD, 
and  thereby  to  obtain  the  benefit  of  tbe  former  proceedings,  it 
must  be  in  respect  to  tbe  same  title,  in  tbe  same  person,  as 
stated  in  the  origmal  Bill.'  Thus,  if  a  person  sfaould  file  an 
original  Bill,  as  heir  at  law  of  the  mortgagor,  to  redeem ;  and 
it  should  turn  out,  upon  an  issue  and  hearing  of  the  cause,  that 
be  is  not  the  heir  at  law,  and  he  afterwards  purchases  tbe  title 


1  Mit£  Eq.  n.  by  Jeremy,  6S ;  Wyatt,  Fr.  Reg.  88,  89 ;  Hinde'i  Ch.  Prsc. 
43 ;  Po«t,  g  41!-12e ;  Hodson  v.  Ball,  I  FhiU.  Ch.  B.  ITT,  180.  See  TB^lor  v. 
Taj'lor,  1  Mm.  &  Gord.  40S ;  O'H&ra  v.  Shepherd,  S  Md.  Ch.  Dec.  808. 

9  Bodson  V.  Ball,  1  Phill.  Ch.  R.  177 ;  O'H&n  t>.  Shephenl,  8  Md.  Ch.  Dec 
306  ;  Post,  S  8S1  a,  4S1  note,  433. 

>  Pendleton  e.  F«7, 8  Paige,  R,  295 ;  Poet,  S  4!S.  See  Diss  «.  Merie,  4  Paige, 
B.  SS9 ;  Fallon  Bank  v.  New  Todc  and  Sharon  Canal  Cam'j,  4  Paige,  R.  1ST. 

«  FnltoD  Bank  o.  New  Tork  and  Sharon  Canal  Co.  4  Paige,  R.  1S7. 

>  Ante,  §  38S ;  Pott,  §  S4B,  346. 
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of  die  true  heir  at  law,  he  cannot  file  a  supplemental  Bill  to 
have  the  benefit  of  the  former  proceedingH;  for  he  clums  by  a 
dififerfot  title  from  that  asserted  in  the  original  Bill.  His  tmt 
oonrae  would  be  to  file  an  original  Bill.^ 

§  840.  If  the  interest  of  a  plaintiffs  suing  in  autre  droit, 
entirely  determiues  by  death  or  otherwise,  and  some  other  per^ 
■on  thereupon  becomes  entitled  to  the  same  property,  under  the 
same  title,  as  in  the  case  of  new  assignees  under  a  commission 
of  bankrupt4^,  apoQ  the  death  or  removal  of  former  assignees, 
or  in  the  case  of  an  executor  or  administrator,  upon  the  deter- 
mination oT  an  administration  durante  mmori  teiate,  or  pen- 
dente lite,  the  suit  may  be  likewise  added  to  and  continued  by 
a  supplemental  Bill.'  For,  in  these  cases,  there  is  no  change 
of  interest,  which  can  affect  the  questions  between  the  parties, 
but  only  a  change  of  the  person,  in  whose  name  the  suit  must 
be  prosecuted.'  And  if  there  has  been  no  decree,  the  suit  may 
proceed,  after  the  supplemental  Bill  has  been  filed,  in  the  same 

1  TonkJD  V.  LeAbridge,  Coop.  Eq.  R.  S8;  Oldham  v.  Eboml,  1  Coop.  SeL 
Cm.  27 ;  RyUnd*  v.  La  Tooche,  S  Bligh.  R.  086 ;  PilkingtoD  c  WignaU, 
S  Madd.  a  240. 

I  Mitf.  Eq.  FL  bj  Jenm^r,  4th  edit  64.  Lord  Redesdole  Kenu  to  take  a  dis- 
tinction  between  the  cue  of  the  determination  <rf' the  interest  of  a  plaintiff  (oing 
in  autre  droit,  (as  in  the  cases  slated  in  the  text,)  and  the  case  of  a  determiiiBtioD 
of  tlie  interest  of  a  pluatiff  sning  in  Au  oion  right,  (as  in  the  case  of  bankruptcjr 
of  a  plaintiff,  holding,  that  in  the  fonner  case,  the  part]'  succeeding  to  hia  rif^ta 
must  gne  hj  a  mere  lopplemental  Bill ;  and  in  the  Utter  cue,  bj  an  original 
Bill,  in  the  nature  of  B  sapplemental  Bill.  Post,  $  S49 ;  Mitf.  Eq.  Fl.  bj 
-Jeremy,  4(h  edit,  65,  67,  72,  9S.  It  iloes  not  seem  to  me,  that  there  is  any  well- 
Ibnnded  diatiDotion  betveen  the  case*.  In  each  case,  it  would  seem  that  the 
Bill  sbonld  be  an  original  Bill  in  the  nalare  of  a  sapplemental  Bill,  for  it  brings 
fbrward  new  interests  by  new  parties.  And  I  cannot  bnt  think,  that  some  con- 
fbaon  on  tlie  subject  has  arisen,  from  the  anthorities  not  nicely  distinguishing, 
in  their  language,  a  mere  sapplemental  Bill  from  an  original  BiU  in  the  nature 
of  a  supplemental  Bill,  but  calling  each  by  the  generic  name  of  a  iapplemental 
BiU.  Mr.  Cooper  (Coop.  Eq.  Fl.  76 ;  Post,  $  94[»,  note  4,)  insista,  that  there  ts 
no  distinction  between  the  cases,  where  the  plaintiff  sues  in  his  own  right  or  m 
oiifn  droit.  BoweTer,  in  deference  to  Lord  Bedeadale,  I  hare  left  the  text  as  it 
stands,  according  to  the  very  language  used  by  him.  Post,  S  S4&,  note,  850, 
note.    Bee  Cooper,  Eq.  PI.  7S,  7S. 

3  Hitf.  Eq.  FL  by  Jeremy,  4th  edit  64. 

W).FI.  to 
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manner  as  if  the  origbal  plaintiff  had  continued  sadi ;  except 
that  the  defendants  must  answer  the  supplemental  Bill,  and 
either  admit  or  put  in  iBsue  the  title  of  the  new  plaintifil^^  Bat 
if  a  decree  b&s  been  obtained  before  the  event  on  which  such  a 
supplemental  Bill  becomes  necessary,  although  the  decree  be 
only  a  decree  nut,  there  must  be  a  decree  on  the  snpplemental 
Bill,  declaring  that  the  plaintiff  in  that  Bill  is  entitled  to  stand 
in  the  place  of  the  plaintiff  in  the  original  Bill,  and  to  have  the 
benefit  of  the  proceedings  upon  it,  and  to  prosecnte  the  decree, 
and  take  the  steps  necessary  to  render  it  efkctual.' 

§  8iO  a.  So,  if  a  suit  should  be  brought  by  chutch-wardena 
of  a  parish  church,  to  restrain  a  person  from  pulling  down  the 
churchyard  wall,  and  their  office  should  cease,  while  the  suit  la 
pending,  and  successors  in  office  are  appointed  in  their  stead, 
they  may  file  a  supplemental  Bill,  for  the  purpose  of  stating 
facts  which  have  occurred  since  the  filing  of  the  Bill,  and  may 
join  their  successors  with  them  as  co-p]a)nti£&.^ 

§  941.  So,  where  a  decree  directed  the  Master  to  approve 
of  a  settlement  on  a  wife  and  her  children ;  but  before  the 
report  was  made,  the  wife  died ;  it  was  held  that  the  diildren 
had,  by  a  aupplrauntal  Bill,  a  right  to  a  provision  out  of  Ute 
property.* 

§  84fi.  So,  if  the  interest  of  a  defmdant  Is  not  determined, 
and  only  becomes  vested  in  another  by  an  event  subsequent  to 
the  institution  of  a  suit,  as  in  the  case  of  alienation  by  deed  or 
devise,  or  by  bankruptcy  or  insolveni^,  the  defect  in  the  suit . 
may  be  supplied  by  supplemental  Bill,  or  a  Bill  in  the  nature 
of  a  supplemental  Bill,  whether  the  suit  is  become  defective 
merely,  or  it  is  abated,  as  well  as  become  defective.'     For,  in 

•lUd. 

BUitf.  Eq-FL  bfJeremj',  64,  86;  Cooper,  Eq.  PI.  70;  Gilb.  For.  Rom.  176; 
AnoD- 1  Atk.  88 ;  Brown  v.  Uartin,  8  Atk.  218. 

*  Marriott  v.  Tarplej,  9  Sim.  B.  379. 

*L»ij  Elibank  v.  HoDtolien,  5  Vea.  787;  8.  C.  ID  Ve*.  H;  Cooper,  Bq. 
PL  74. 

*  SCtf.  Eq.I1.t7  JMBmr,  68 ;  Post,  %  849 ;  S«^wick  tr.  Cltttelaiid,  T  Fttige, 
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these  cases,  the  new  party  comes  before  die  Court  exactljr  in' 
die  same  plight  and  condition  as  the  former  party,  is  bound  by 

990.  On  thu  oaMAtm,  Mr.  ChaaeeUor  Walworth  stated  the  dutinction  between 
a  Tolantaiy  alienation  of  a  defendant  pendente  lite,  and  an  involontaiy  alien' 
ation  bj-  iusoWenCf  or  bankruptcy,  by  operation  of  law.  "  In  the  case  of  the 
defendants,"  (uud  he,)  "  whose  interest  in  the  subject-matter  of  the  litigation 
bwomes  vested  in  othen,  pendente  lite,  iritbout  an  actual  abatement  of  Uie  suit, 
a  ^stinction  is  very  properly  made  between  the  transfer  of  that  interest  by  the 
mere  volontary  act  of  the  defendant,  as  in  tlie  case  of  a  sale  or  aangnment  in  the 
ordinary  conrae  of  budnees,  and  a  transfer  of  that  interest  by  operation  of  law, 
as  upon  an  asagnment  in  bankruptcy  or  under  onr  inBolvent  acts.  In  the  fir^ 
case,  the  complainant  is  not  bound  to  make  the  asngnee  a  party,  although  he 
may  do  so,  if  he  deems  it  essential  to  the  relief,  to  which  he  may  be  entitled 
agunst  nch  assignee.  But  in  the  Last  case,  the  assignee,  who  has  become  such 
by  operation  of  law,  has  a  right  to  be  heard,  and  mmt  be  made  a  party  before 
the  snit  can  be  further  proceeded  in.  The  reason  of  the  distinction  is  obTiooi. 
In  the  first  case,  the  assignee,  who  is  a  mere  votantary  purchaser,  pendente  lite, 
cannot  defeat  the  complainant's  rights,  or  delay  his  proceedinga,  by  snch  pnv- 
ehate ;  for  if  he  could  do  so,  the  litigation,  by  succesnTe  anignments,  might  be 
rendered  interminable.  He,  Uierefore,  has  no  right  to  be  heard,  unless  he 
brings  himself  before  the  Court  by  a  supplemental  Bill,  in  the  nature  of  a  cross 
ffiU ;  which  he  may  sometimes  do  to  protect  his  rights  as  such  nsngnee.  And 
the  decree  in  the  original  suit,  to  which  snch  assignee  was  not  a  par^,  wilt  bind 
the  assigned  property  in  his  hands.  Neither  can  the  defendant,  who  has  made 
snch  Tolontary  assignment  subsequent  to  the  commencement  of  the  suit,  urge 
that  as  a  reason,  why  the  suit  should  not  proceed  agunst  him  in  the  same  man- 
Mr,  aa  if  no  such  transfer  had  been  made.  In  the  other  case,  the  aangnee, 
npon  whom  the  interest  of  the  defendant  has  been  cast  by  operation  of  law  for 
die  benefit  of  others,  has  a  right  to  be  heard  for  the  protection  of  that  interest 
And  the  whole  legal  and  equitable  interest  therein,  which  formerly  belonged  to 
the  defendant,  being  vested  In  snch  asngnee  hy  the  mere  operation  d*  the  law 
itself,  he  will  not  be  legally  or  equitably  bonnd  by  a  decree,  to  which  he  is  not  a 
party.  (Deas  o.  Thome,  S  Johns.  R^.  S44.)  The  reasons  for  this  difference 
between  the  two  cases  do  not  exist  in  relation  to  the  transfer  of  the  interett  of 
the  complunant;  and  where  the  adrerse  patty  makes  the  objection  to  bis  pro- 
ceeding in  his  own  name  without  bringing  the  asngneo  before  the  Court.  The 
par^,  whose  interest  in  the  snlject-matter  of  the  suit  has  become  divested 
pendente  lite,  can  only  object  to  the  proceedings  of  hia  adversary  in  the  suit, 
wltei«  such  interest  has  become  vested  in  another  by  opemtion  of  law,  and  not 
by  Us  own  mere  voluntary  act.  But  where  the  party,  who  has  assigned  the 
whole,  or  a  part  of  his  interest  in  the  subject-matter  of  the  suit,  attempts  to  take 
any  active  proceeding  therein,  the  adverse  party  may  olgect  to  snch  proceed- 
ing ;  on  the  ground  that  the  suit  has  beomue  abated  or  defective  as  to  such  as- 
ngnor,  so  that  the  same  cannot  be  proceeded  in,  until  the  assignee  is  made  a 
par^.    Perhaps  there  may  be  some  exceptions  to  tUi  mle,  particularly  where 
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his  acts,  and  may  be  subject  to  all  the  costs'  of  the  proceedings 
from  the  be^nning  of  the  suit.'  But  the  distinction  is  con- 
stantly to  be  borne  io  mind  between  cases  of  voluntary  alien* 
ation  and  cases  of  involuntary  alienation,  as  by  the  insolvency 
or  bankraptcy  of  the  defendant.  In  the  latter  cases,  the  as- 
signee must  be  made  a  party  ;  in  the  former,  he  may  or  not, 
at  the  election  of  the  plaintiff.' 

§  34^.  Having  thus  considered,  in  a  brief  manner,  the 
pn^r  cases  for  a  supplemental  BiS,  correctly  so  called,  let  us 
now  proceed  to  a  statement  of  the  true  frame  and  structure 
thereof.  A  supplemental  Bill  must  state  the  original  Bill,  and 
the  proceedings  thereon ;  and  if  the  supplemental  Bill  is  ogc&> 
aioned  by  an  event  subsequent  to  the  original  Bill,  it  must  state 
that  event,  and  the  consequent  alteration  with  respect  to  the 
parties ;  and,  in  general,  the  supplemental  Bill  must  pray,  that 
all  &e  defendants  may  i^pear  and  answer  to  the  charges  it 
contains.'  For  if  the  supplemental  Bill  is  not  for  a  discovery 
merely,  the  cause  must  be  heard  upon  the  supplemental  Bill  at 
the  same  time  that  it  is  heard  upon  the  original  Bill,  if  it  has 
nofbeen  before  heard;  and  if  the  cause  has  been  before  heard,  it 
must  be  farther  heard  upon  the  supplemental  matter.*  If,  in* 
deed,  the  alteration  or  acquisition  of  interest  happens  to  a  de* 
fendant,  or  a  person  necessary  to  be  made  a  defendant,  the 
supplemental  Bill  may  be  exhibited  by  the  plaintiff  in  the  orig- 
inal suit  against  soch  person  alone,  and  maypray  a  decree  upon 


tbe  advene  pu^,  after  be  becomea  scqounted  with  tiia  fact  of  nok  MngDment, 
doe*  Kime  act,  or  takes  some  proceediog  in  the  caiue,  onbia  part,  which  amoaott 
to  a  legal  wwver  of  hii  right  to  urge  the  objectioD,  that  the  Bait  had  abaled  or 
beemne  defective  bj  reaaon  of  the  traosfer  of  ioleresL" 

1  Mitf.  Eq.  PL  b;  Jeremf,  68 ;  Whitcomb  v.  Hinchb,  b  Madd.  R.  91 ;  Forter 
V.  Deacon,  6  Madd.  S,  G9 ;  Wyatt,  Fr.  Keg.  91 ;  Sedgirick  r.  daaveland, 
7  Paige,  R.  S90-392;  Pott,  849. 

■  Sedgwick  v.  Clcareland,  7  Paige,  R.  190,  !91 ;  Supra,  note ;  Ante,  $  188, 
840,  and  note;  Poet,  g  851 ;  2  Story,  on  Eq.  Jori^.  §  908.  See  Tvrnerti. 
Wight,  4  Beavan,  R.  40;  Poet,  S  349. 

3  Mit£  £q.  PL  bj  Jeremj',  76.  « Ibid. 
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die  partieolar  nipi^mentiil  matter  alleged  agaiDst  thai  person 
only ;  iinlegB,  wiiich  is  frequently  the  case,  the  iDteresta  of  the 
ether  defeodaDts  may  be  affected  by  that  decree.^  But  it  is  DOt 
necessary  for  the  plaintiff,  when  he  files  a  gapplemental  Bill,  to 
state  in  it  all  the  circumstances  of  the  case  at  length.  All  that 
la  requisite,  is,  that  be  should  state  so  much  of  the  case,  as 
AowB  that  there  was  an  Equity  in  it.'  Where  a  supplemental 
Bill  is  merely  for  the  purpose  of  brining  formal  parties  before 
the  Court  as  defendants,  the  parties  defendants  to  the  original 
Bill  need  not  in  general  be  made  parties  to  the  supplemental 
Bill.'  And,  in  general,  if  new  parties  are  brought  before  the 
Court  upon  a  supplemental  Bill,  the  original  defendants  need 
not  be  made  parties  to  the  supplemental  Bill,  unless  tbey  have 
an  interest  in  the  sapplemental  matter;*  or  their  interests 
require  that  the  new  defendant  should  be  a  party  to  the  suit* 
[In  a  recent  case,  the  rule  on  this  subject  was  thus  stated :  The 
original  defendants  are  necessary  parties  to  a  supplemental 
Bill,  when  the  su[^mental  suit  is  occasioned  by  an  alteration 
after  the  original  Bill  is  filed,  affecting  the  rights  and  interests 
of  the  original  defendants  as  represented  on  the  record ;  but 
they  are  not  necessary  parties  to  a  supplemental  Bill,  where 
there  may  be  a  decree  upon  the  supplemental  matter  against 
the  new  defendants,  unless  the  decree  will  affect  the  interests  of 
the  original  defendants ;  nor  are  they  necessary  parties,  where 
tiie  supplemental  Bill  is  hrou^t  merely  to  introduce  formal 
parties.*]     The  facts,  too,  brought  forward  by  the  supplemental 

1  lUd. ;  Ante,  §  83<. 

s  Tigers  v.  Lord  Andle^,  9  Simoni,  R.  72,  77. 

a  Mitf.  Eq.  PI.  by  Jeremy,  76,  76,  and  cawi  there  dted ;  Cooper,  Eq.  PL  88, 
84 ;  Ante,  $384.  S«e  the  Anns  in  Van  Heyth.  £q.  Drafts.  3SS-S40 ;  Hinde, 
Ch.  Fract  48,  44 ;  Bignall  t>.  Atkins,  6  Uadd.  R.  BBS ;  Brown  v.  Mutin,  8  Alk. 

n7. 

4  Bignall  V.  Atkins,  6  Madd.  R.860;  Enswortli  o.  Lambert,  4  Johns.  Ch.K. 
600 ;  Ante,  g  8S4.  See  Baker  v.  Holland,  S  Hare,  B.  6S,  73 ;  Lyne  v.  Fennoll, 
1  Sbaont,  (N.  S.)  118. 

>  Jones  V.  Howells,  2  Hare,  R.  842 ;  Parker  e.  Parker,  9  Beavan,  R.  144. 

«  Wilkinson  v.  Fowkes,  9  Hare,  198 ;  12  £ng.  Lav  ft  Eq.  B.  1S4.    The  Vice- 
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Bill,  shoald  be  material  to  the  matters  in  controversy ;  for,  if 
tlwy  are  not,  a  demurrer  will  lie  to  the  supplemental  Bill.^ 

Cbaocellor  said:  "In  tUs  caae,  an  objectioii  wu  railed  to  the  canie  bong 
lieard,  upon  the  ground,  that  the  original  defend&nt  had  not  been  a  party  to  a 
snpplemental  BiU,  and  the  queBtion  was  mach  argued,  in  what  cases  original 
defbndaota  were  nececaarj  parties  to  supplemental  soits.  I  have  thought  it 
right,  tberefore,  to  examine  the  anthorities  upon  the  snlgect  The  eariiest  caw 
is,  I  believe,  Jones  e.  Jones,  S  Atk.  !1 7,  where  Lord  Hudwicke,  after  some  ob- 
servations which  seem  to  refer  to  the  partitnilar  circa mstances  of  that  case,  and 
to  the  period  at  which  the  objeclion  may  be  taken,  states  his  ojHnion  that  the 
original  defendants  are  not  necessary  parties  to  a  snpplemental  BiU  merely 
introducing  formal  parses.  Lord  Kedesdale,  in  Ms  Treatise  on  Pleading,  refer- 
ring to  this  case,  whiub,  from  hia  well-known  accuracy,  I  have  no  doubt  he  had 
examined  with  the  Begistrar's  Book,  deduces  from  it  more  general  rules:  I^ist, 
that  where  an  event  occurs  after  the  GGi^  of  the  original  Bill,  and  there  ii  i 
conseqnent  alteraUon  with  respect  to  the  parties  in  general,  the  defendants  U 
the  original  suit  must  be  pardea  to  the  supplemental  siut ;  the  reason  assigned 
being,  that  the  supplemental  suit  must  be  heard  with  the  original  suit;  or,  if  the 
original  suit  has  been  heard,  then  upon  the  supplemental  matter.  From  which 
reason,  I  think  it  is  to  be  collected,  that  what  he  means  by  a  consequent  alter- 
ation with  respect  to  the  parties,  is  any  alteration  which  may  affect  the  rights  or 
interests  of  the  original  defendants,  as  represented  on  the  record.  Why  is  the 
canse  to  be  heard  as  to  them,  unless  their  interests  may  be  affected  by  the  alter- 
ation which  has  taken  place  1  Secondly,  Lord  Kedeadale  says,  that  the  original 
defendants  need  not  be  made  parties  to  the  supplemental  suit,  where  there  may 
be  a  decree  upon  the  supplemental  matter  agunat  the  new  defendants,  unlen 
the  decree  will  affect  the  interests  of  the  original  defendants ;  and,  thirdly,  he 
adopts  Lord  Hardwicke's  proposiUon  as  to  fbnnal  defendants.  Hie  question 
seems  to  have  rested  thus  on  Lord  Bedesdale'a  authority,  till  we  come  to  the 
decisions  of  Sir  J.  Leach,  in  Bignall  r.  Atkins,  6  Madd.  3S9 ;  and  of  the  late 
Tice-Chancellor  of  England,  in  Greenwood  n.  Atkinson,  5  Sim.  419  ;  and  neither 
of  these  cases  seems  to  mo  to  have  altered  the  law  of  the  Court  as  laid  down  by 
Lord  Kedesdale.  In  both  of  them  the  original  defendant  had  already  set  up  the 
case  he  insisted  upon  agunst  the  new  defendant,  whom  he  required  to  be  made 
a  party  ;  and  neither  of  them,  therefore,  fell  within  Lord  Bedesdale's  first  class 
of  cases.  It  is  to  be  observed,  however,  aa  to  those  cases,  that  each  of  them, 
and,  as  I  apprehend,  most  correctly,  sAty^  the  prindple,  that  the  supplemental 
suit  grafts  the  new  parties  into  the  origin^  suit,  and  enables  the  Court  to  deal 
with  the  parties  to  both  records  as  if  they  were  oil  parties  to  the  some  record ; 
and,  further,  that  Bignall  r.  Atkins  wholly  negatives  the  idea  that  »  defendant 
to  the  original  suit  can  require  to  be  made  a  party  to  the  supplemental  soit, 
npon  the  ground  of  a  right  to  question  the  representative  character  of  the  new 
defendant,  an  idea  for  which,  I  apprehend,  there  can  be  no  foundation,  as  the 

llCbere.  Harewood,  ITVes.  144;  Adams  r.  Dowding,  S  Madd.  B.  SS. 
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§  34<4<.  If  a  supplemental  Bill  to  a  Bill  to  perpetuate  testi- 
mony, is  filed  after  the  examinalioa  of  the  witnesses  under  the 


title  Mnnot  be  tried  in  Ibii  Court.  Th«  next  case  wu,  I  bellere,  Feaiy  r. 
Slephenjon,  1  Bear.  4S,  before  Lord  Lsngdale,  &  con  in  which  his  Lordibip, 
whether  correctiy  or  not,  i>  not  material  to  coniider,  went  npon  the  gnmnd, 
that  the  iatereiti  of  acconnting  defendants  might  be  materially  affected  by  a 
change  in  the  parties  hy  whom  thej  were  called  to  account ;  and  the  case  thoa 
fell  within  Lord  Bedeadale's  fint  clau  of  cases,  and  required  the  original  de- 
fendants to  be  made  parties  to  the  sapplemeotal  niit  Feary  v.  Stephenson  hai 
been  lucceeded  bj  the  aeries  of  cases  cited  from  Mr.  Hare's  Reports ;  Dyson  v. 
Horris,  1  Haie,  413 ;  Jones  v.  Howells,  2  Id.  84S,  and  Holland  v.  Baker,  9 
Hare,  68 ;  to  which  may  be  added,  Parker  c.  Carter,  4  Id.  406,  and  Parker  t>. 
Parker,  9  Bea*.  144 ;  in  stHne  of  which  cases  the  original  defendants  were  n- 
quired  to  be  made  defendants  to  the  supplemental  anit,  and  in  others  not.  They 
were  not  required  to  be  made  parties  to  the  supplemental  suit  in  Dyson  v> 
Horris,  or  in  I^iker  v.  Carter,  because  tbur  rights  and  interests,  as  represented 
on  the  record,  remained  tlie  same  as  betbre ;  and  the  graft  of  the  parties  into 
the  original  suit  by  the  supplemental  suit,  enabled  those  rights  and  interests  to 
be  worked  out.  They  were  required  to  be  parties  in  the  other  cases,  becanso 
their  rights  and  interests  might  be  affected  by  the  alteration  which  had  taken 
place.  Different  reason!  are  assigned  in  these  cases  for  the  different  decisions ; 
but,  in  snbatance,  the  question  in  all  of  them,  bas  been,  whether  the  alteration 
in  the  record  affected  the  position  or  the  interests  of  the  original  defendants- 
The  language  of  Lord  Redesdale  has  been  varied ;  bnt  bis  distinctions  do  not 
^>pear  (o  me  to  have  been  shaken.  By  those  distinctions  I  shall  abide  in  decid- 
ing the  present  case,  believing  that  tlie  attempt  b>  lay  down  more  definite  rules 
upon  a  matter,  which  must  in  all  cases  be  governed  by  circumstances,  varying  in 
each  particnlar  case,  only  lead  to  increased  confunon.  Adopting,  then,  Lord 
Bedesdale's  positions,  I  have  to  coosider  whether,  in  this  particular  case,  the  in- 
terests of  the  original  defendant  can  be  affected  by  the  alteration  introduced  by 
Ibe  supplemental  BilL  Now  the  ori^nal  Bill  is  filed  by  an  heir  against  the  de- 
fendant as  pnrchaser  from  his  ancestor,  for  the  purpose  of  setting  aside  his  con- 
tract and  deeds  of  purchase.  At  the  hearing,  it  was  objected,  that  the  personal 
representative  of  the  ancestor  was  a  necessary  party  to  the  suit;  and  I  held  the 
objection  to  be  good,  as  tbe  Bill  alleged  the  purchase-money  to  be  in  part  un- 
paid ;  and  I  therefore  considered  that  the  personal  representative  had  an  inter- 
est in  the  question,  whether  the  contract  was  good  or  not  The  objection  hav- 
ing been  allowed,  tbe  supplemental  Bill  has  been  filed  by  the  heir  against  the 
personal  representative  only  j  the  purchaser,  therefore,  has  no  opportnnity  of 
nuring  any  qnestion  between  himself  and  the  personal  representative  which  may 
not  have  been  raised  in  the  original  suiL  His  intereat,  therefore,  may  be  affected 
if  tbe  nature  of  the  suit  admits  of  any  auch  question  being  railed.  It  will  not, 
indeed,  be  affected  if  this  Bill  be  dismissed ;  but  if  the  transaction  be  set  aude, 
may  not  the  pnrchaaer  have  rights  to  inust  upon  agunst  tbe  personal  represent- 


-obvGoo»^lc 


836  EQUITY   FLEADINOB.  [CS.  TIU. 

original  Bill  has  been  completed,  and  the  coauninicHi  is  elosed, 
for  tiie  purpose  of  the  further  examination  of  witnesses,  npon 
the  ^ound,  that  new  material  &ctB  have  been  discovered  since 
the  filing  of  the  former  Bill,  it  will  not  be  sufficient  to  make 
such  an  allegation  in  general  terms,  but  the  suj^lemental  Bill 
must  state  what  such  new  material  fftcts  are,  as  is  done  upon 
original  Bills  in  such  cases.^ 

§  84>5.  Secondly,  an  original  Bill  in  the  nature  of  a  supply- 
mental  Bill,  This  division  is  founded  rather  upon  formal 
technical  prindplea,  than  upon  any  substantial  difference  from  a 
supplemental  Bill,  properly  so  called.  Indeed,  in  the  books 
they  are  usually  confounded  together.'  The  most  prominent 
distinction  between  them,  however,  seems  to  be,  that  a  supple- 
mental Bill  is  prt^>erly  applicable  to  those  cases  only,  where  the 
same  parties,  or  the  same  interests,  remain  before  the  Court ; 
whereas,  an  original  Bill  in  the  nature  of  a  supplemental  Bill, 
is  properly  appHcable,  when  new  parties,  with  new  interests, 
arising  from  events  since  the  institution  of  the  suit,  are  brought 
before  the  Court.' 


ative,  wUcb  may  be  preliminAry  to  anj  decree  aguort  liim  ?  iSaj  he  not  han 
tigbti  against  the  pUntiff  luDuelf  which  could  not  be  Nt  np  in  the  abaence  of 
dte  penonal  repreaentatiTe  ?  I  think  that  he  may,  or,  at  all  events,  that  he  ia 
entitled  to  state  the  granndi  on  which  he  contends  that  he  maj ;  and,  therefore, 
though  most  relactantlf ,  I  feel  myself  compelled  to  allow  this  objection.  I  wonid 
gladly  haTB  acted  on  the  offer  made  on  the  part  of  the  personal  representatiTe, 
to  submit  to  any  decree  which  might  be  Aought  proper ;  bnt  I  llunk  the  state  of 
the  authorities  preelades  me  &am  doing  so ;  for,  on  referring  in  my  copy  of  the 
reports  to  the  case  of  Jones  v.  Howells,  2  Hare,  S4S,  in  which  the  same  offer 
was  made,  I  find  a  note  agunst  it,  that  it  was  affirmed  by  the  Lord  Chancellor." 

1  Enigfat  V.  Knight,  4  Hadd.  R.  1.  If  new  evidenee  has  been  discovered 
dnce  the  commiswon  was  closed,  as  to  the  &cts  stated  in  the  original  Bill,  fha 
proper  coarse  wonId  be,  not  to  file  a  supplemental  Bill,  bnt  to  apply  to  dte 
Coart  for  pennisuoo  to  examioe  the  new  witnesses.    Itnd. 

>  Ur.  Cooper  treats  of  bodi  of  them  onder  the  same  head,  Cooper,  £q.  PL 
62 ;  and  althongh  Lord  Redesdale  has  made  a  fiirmal  diTidon  of  them ;  yet  ia 
disCQSdng  them,  he  has  mixed  die  cases  together  withont  any  attempt  to  amnge 
them  into  separate  heads.  Mit£  Eq.  Fl.  by  Jeremy,  Sl-76.  Sea  also  Baasell 
V.  Sharp,  1  Ves.  &  B.  fiOO  ;  RandaU  v.  Mnnfbid,  18  Yet.  it*. 

»  Cooper,  £q.  PI.  76,  76 ;  Ante,  §  886,  S». 
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§  84^.  Thua,  for  example,  when  any  ereat  hi^pens,  sab- 
seqaent  to  the  time  of  filing  an  orig:inaI  Bill,  which  gives  a 
new  interest  in  the  matter  in  dispute  to  any  person  not  a  p&rty 
to  the  BiU,  such  as  the  birth  of  a  tenant  in  tail ;  or  which 
gives  a  new  interest  to  a  party  upon  the  lu^pening  of  some 
other  contingency  ;  the  defect  may  be  sapplted  by  a  Bill,  which 
is  usually  called  a  supplemental  Bill,  and  is  in  fact  merely  so 
.with  respect  to  the  rest  of  the  suit,  although  with  respect  to 
its  immediate  object,  and  against  any  new  party,  it  has  in  some 
degree  the  e&ct  of  an  original  Bill.-*  If  any  event  happens, 
which  occasions  any  alteration  in  the  interest  of  any  of  the 
parties  to  a  suit,  and  does  not  deprive  a  plaintiff  suing  in  his 
own  rig^t,  of  bis  whole  interest  In  the  subject,  as  in  the  case 
of  a  mor^;age  or  other  partial  change  of  interest ;  or  if  a  plain- 
tiff, suing  in  his  own  right,  is  entirely  deprived  of  his  interest,  but 
be  is  not  the  sole  plaintiff;  the  defect  arising  from  either  event 
may  be  supplied  by  a  Bill  of  the  same  kind,  which  is  likewise 
commonly  termed,  and  js,  in  some  respects,  a  supplemental  Bill 
merely,  although  in  other  respects,  and  especially  against  any 
new  par^,  it  has  also  in  some  degree  the  e&ct  of  an  original 
Bill.*  In  all  these  cases,  the  parties  to  die  suit  are  able  to 
proceed  in  it  to  a  certain  extent,  although  from  (he  defect 
arising  from  the  event,  subsequent  to  the  filing  of  the  original 
Bill,  Hoe  proceedings  are  not  suffident  to  attiun  their  full  object.' 

I  Mitf.  £q.  PL  bjr  Svnmj,  63.  "  Ibid. 

'  UitC  £q.  Ft.  hy  Jeremy,  68, 64, 7E,  9B.  Sir  Tlioiiiaa  Romer,  in  commeDting 
on  this  punge,  io  Adama  tr,  Dowding,  3  M&dd.  R.  63,  used  the  following  lao- 
gii>ge;  "  If  marelj' relevant  events,  happeniDg  subseqaent  to  the  filing  of  a 
Ml,  makes  a  Bupplemeiital  BUI  □DCeiwr}',  it  is  necessary  in  this  case ;  but  it  i* 
not  all  releTBDt  events  posterior  to  a  BiU,  that  render  a  sapplemental  BUI 
nacesMuy.  It  can  seldom  be  Decenary,  where  the  Bill  is  for  an  account  Whea 
a  BiU  is  filed  for  an  account  of  tithes,  an  acconat  is  taken  of  the  receipts  pos- 
terior to  the  original  Bill ;  and  it  never  vns  snppoMd,  that  a  aupplemental  KU 
was  necessary,  becaose  tithable  maUer  had  been  received  subsequent  to  the 
filing  of  the  original  BiU.  It  may  be  asked,  what  limit  is  there  ?  When  is  a 
supplemental  Bill  necevary  ?  Xxnd  Redesdale  has  clearly  shown,  that  it  is  not 
merely  becanse  an  event  has  happened  posterior  to  the  original  Bill,  that  a  sup. 
plemental  BIU  becomes  necessary.    He  says :  '  Whan  any  event  happens  snb- 
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The  Bill  here  spoken  of,  is  properly  called  an  original  BOl,  in    ' 
the  nature  of  a  supplemental  Bill ;  becaose  it  is  original,  as  to 
the  new  parties  and  new  interests ;  and  it  is  in  some  sort  sup- 
plemental also,  as  being  an  appendage  to  the  former  Bill,  as  to 
the  old  parties  and  the  old  interests.' 

§  347,  Upon  the  same  ground,  where  a  husband  and  wife 
are  defendants  to  a  Bill,  if  by  the  death  of  the  husband  a  new 
interest  arises  to  the  wife,  the  suit  becomes  defective  ;  and  aa 
original  Bill  in  the  nature  of  a  supplemental  BUI,  becomes  ne- 
cessary to  bring  that  interest  before  the  Court;  for  she  is  not 
bound  by  the  answer  put  in  during  her  coverture' 

§  348.  Upon  the  same  ground,  if  a  person,  pendente  Ute, 
becomes  assignee  of  the  interest  of  a  party  in  the  suit,  and 
wishes  to  be  admitted  to  take  part  in  it,  he  must  bring  forward 
his  claint  by  an  original  Bill,  in  the  nature  of  a  supplemental 
Bill." 

[§  348  a.  So,  where  the  plaintiff,  before  A,  one  of  the  de- 
fenduits  had  appeared,  dismissed  the  BfU  as  against  him ;  and 
afterwards,  some  of  the  other  defendants  insisting  that  A  was 
a  necessary  party,  the  pldntiff  was  allowed  to  file  a  supplemen- 
tal Bill  to  bring  him  again  before  the  Court*] 

§  349.  So,  if  a  sole  plaintiff,  swing  in  hit  own  right,  is  d^ 

sequent  to  the  time  of  Gling  an  origiosl  Bill,  ukieh  giaet  a  nets  inleral  in  Ae 
malitr  in  dilute  to  any  paton,  not  a  party  to  iMe  Bill;  at  tilelnrthof  a  tenantin 
tail,'  &c^  a  nipplemental  Bill  may  be  filed.  He  prapoailiMi  i>  qoaliGed  hy  the 
words,  ■  givti  a  new  itUerett!  And  in  another  passage,  he  says  :  '  A  supple- 
mental Bill  mnsi  state  the  ori^nal  Bill  and  Uie  proceedings  thereon ;  and  if  the 
mpplemental  BiU  is  occSMoned  bj  an  event  subsequent  to  the  original  Bill,  it 
iniut  state  that  event,  and  the  consequent  oAeraJton  uitA  retpect  to  Iha  partiM, 
Are  there  any  new  pardea  bronght  forward  hf  this  supplemental  Bill  ?  None. 
If  a  supplemental  BUI  is  filed  htfare  a  decree  on  the  original  Bill,  both  Bills  an 
heard  together :  if  after  a  decree,  then  the  cause  is  heard  upon  the  nipplemental 
Bill  only.  If  this  lupplemental  BiU  had  been  filed  after  a  decree,  what  oUier 
decree  could  have  been  made,  except  what  had  already  been  made  in  the  orig- 
inal suit?"    See  also  Gilb.  For.  Bom.  109. 

1  Cooper,  Eq.  PL  7S,  76 ;  Mitf.  Eq.  PI.  by  Jeremy,  99 ;  Hinde,  Ch.  Fract  44 ; 
Ante,  §  340  and  note. 

a  Mole  t>.  Smith,  t  Jac.  k  Walk.  S80.  s  Foster  p.  Deacm,  6  Hadd.  B.  09. 

*  WeUedy  v.  Welleily,  17  Simons,  09. 
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jvived  of  his  whole  interest  in  the  matters  in  question,  bj:  an 
flreat  subsequent  to  the  institution  of  a  suit,  as  in  the  case  of 
a  bankrupt  or  insolvent  debtor,  whose  whole  property  is  trans- 
ferred to  assignees ;  ^  or  in  such  a  suit  the  plaintiff  assigns 
his  whole  interest  in  another  ;  the  pluntiff  in  either  case 
being  no  longer  able  to  prosecute  the  suit  for  want  of  in- 
terest, and  his  assignees  claiming  hj  a  title,  which  may  be 
litigated,  the  benelit  of  the  proceedings  cannot  be  obtained  ^3J 
a  mere  supplemental  Bill ;  but  it  must  be  sought  by  an  original 
Bill  in  the  nature  of  a  supplemental  Bill.* 

1  Sm  L«e  V.  Lee,  1  Hare,  B.  621;  Kobertson  v.  Sontligsta,  5  Hare,  229  [ 
Ante,  §e9S,  829,  84!. 

>Mil£Eq.  PI.  by  Jeremy,  66,  67,  72,  98.  See  alto  Auon.I  Atk.  88;  Wjatt, 
Ft.  Beg.  69 ;  8e%wick  r.  Clesveiand,  7  Paige,  R.  287,  290.  On  this  occaaioD, 
Ur.  Chancellor  Walworth  examined  the  doctrine  at  large,  and  sai^  :  "  If  thil 
had  been  the  case  of  an  alignment  bj  the  complainant  under  the  insolvent  acts, 
Aere  could  bare  been  no  pooaible  donbt,  that  the  snit  bad  abated ;  or  rather 
that  it  had  become  *0  defective,  that  the  compUinant  conld  not  proceed  any 
farther  in  his  own  name  against  the  defendant,  if  the  latter  had  tbonght  proper 
to  nose  the  objection.  This  Ooort  reqaires  the  real  parties  in  interest  to  biing 
tfie  suit,  except  in  certdn  cases,  where  the  complainant  represents  die  rights  of 
those  for  whom  the  sait  is  brought,  both  legally  and  e<]iiit(d>Iy,  as  in  the  case  of 
execDtora,  or  cf  tmstees,  or  asngnees  under  the  insdvent  ads.  And  where  the 
wcAe  complunant,  who  originally  bionght  the  nit  in  h'ls  own  name  and  not  in 
autre  djvit,  is  discharged  nnder  the  insolvent  acts,  and  makes  an  assignment  of 
his  propertf  fbrthe  benefit  of  his  cretUtors,  tbe  assignee  most  be  made  a  par^ 
before  the  sait  can  be  fbrther  proceeded  in.  (WilUams  v.  Kinder,  4  Yes.  Rep. 
887.  The  proper  course  for  the  defendant,  in  such  a  case,  if  he  wiAes  to  have 
tlie  snit  proceeded  in,  or  pet  an  end  to,  is  to  apply  to  the  Court  fbr  an  ordw, 
that  llie  asngnee  file  a  supplemental  Bill,  in  the  natnie  of  a  Bill  of  revivor, 
vithin  Boch  time  as  shall  be  prescribed  by  the  Conrt  fbr  that  purpose,  or  that 
the  complmnanf  s  Bill  be  dismissed.  And  notice  of  such  application  should  be 
sarrcd  npoo  the  asrignee,  as  well  as  npou  the  complainant  in  the  ori^nal  salt. 
(Porter  n.  Coz,  &  Madd.  Bep.  80.)  litis  proceedii^  is  in  analogy  also  to  tbe 
tbUutoty  direction  in  case  of  the  abatement  c^  a  snit  by  the  death  of  the  sole 
ooinplainant,  where  lus  repreMstaliTes  neglect  to  revire  the  suit  (2  B.  S.  185, 
S  [118]  124.)  From  the  report  of  the  c«e  of  Uassey  v.  Gillelan,  1  Paige,  B. 
944,  it  would  seem  to  have  been  derided,  that  the  sait  might  be  con^ned,  as  at 
taw,  in  tbe  name  of  the  original  comphunant,  npon  his  giving  security  fbr  casta. 
Hie  question,  however,  as  to  tbe  ri^t  of  the  complainant  to  proceed  without 
Ininging  the  aaignees  before  the  Court  by  a  supplemental  Bill,  was  neither 
nised  nor  coandered,  in  that  case;  at  the  defendant  merely  asked,  that  the  suit 
Aoald  not  be  peraiitted  to  proceed  in  the  naaie  of  Ae  inaolvent  debtor,  unleM 
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§  350.  And,  if  by  any  event,  the  whole  interest  of  a  defend* 
ant  is  entirely  determined,  and  the  same  interest  is  become  vested 

Mcarity  foT  costs  was  filed.  But  In  the  nibcequent  CMa  of  Gmt  t>.  (3omea,  in 
the  Court  for  the  Correcdon  of  Erron,  9  Wend.  R.  S49,  the  principle,  that  the 
suit  becomes  defectiTe  in  such  a  cue,  and  cannot  be  proceeded  in,  if  objected 
to  bj  the  defendant,  nntU  the  asugnees  are  brongfat  before  the  Conrt,  it  dit- 
tinctl/  recognized.  It  is  proper  also  to  remark,  that  in  the  case  of  an  awignment 
under  the  bankrupt  or  insolvent  acts,  the  suit  is  not  strictlj'  abated,  even  a*  to 
the  complainant ;  but  is  merely  become  so  defective,  that  he  cannot  proceed 
Aerein,  until  the  asugnee  is  brought  befora  the  Conrt  And  the  aimgnee  be- 
come! n  far  the  legal  and  equitable  representativeoftherightg  of  the  complainant, 
that  upon  a  new  and  supplemental  Bill  in  the  nature  of  a  Bill  of  revivor  andsnpple- 
meut  being  filed  bj*  the  anignee,  to  continue  the  proceeding!  in  bis  own  name,  it  is 
not  oecessaiy  to  make  the  former  complainant  a  partj  thereto ;  which  would  be 
necessary  in  the  case  of  an  asugnment  of  autjr  a  part  of  the  interest  of  the  com- 
plainant in  the  subject-matter  of  the  suit  The  complainant,  however,  who  has 
sdll  an  interest  in  having  his  dAts  paid  out  of  the  asngned  property,  or  at 
least  has  an  interest  in  the  surplus,  if  there  should  be  any,  is  not  obliged  to 
abandon  the  suit  absolutely,  if  the  suit  is  uecessaiy  for  his  protection ;  although 
the  asMgneo  refuses  to  proceed  therein,  without  making  any  ccanpromiae  of  the 
suit  with  the  defendant  In  that  case,  the  complainant  may  proceed  in  his  own 
name ;  bnt  as  the  assignee  has  become  a  necessary  party  u  to  ail  subseqneot 
proeeediogi  in  the  suit,  the  ctanplainant  most  bring  him  before  the  Conrt  bj-  a 
lupplementary  Bill.  (Milford's  Equity  Plead.  66, 4th  Lond.ediL;  Story'sEq. 
PI.  282,  note;  2  Johns.  Ch.  Kep.  18.)  In  such  a  case,  however,  the  complainant 
mig^t  be  required  to  file  security  for  coets,  as  directed  by  the  third  snbdiriaon 
of  tbe  first  oection  of  the  title  of  the  Bevised  Siatutcj  relative  to  security  fiir 
the  payment  of  costs.  (2  B.  S.  620.)"  See  Ante,  §  166,  842 ;  Mills  e.  Hoag, 
7  Paige,  R.  18 ;  Binks  v.  Binks,  2  Bligh,  E.  £98.  Mr.  Cooper  insists,  that  there 
is  no  difference  between  the  case  of  a  plaintiff  suing  in  autre  droit,  and  that  of 
a  plaintiff  sning  in  his  own  right,  as  to  the  right  to  maintun  a  supplemental 
Bill.  Uia  language  is :  "  And  althongh  Lord  Bedesdale,  in  his  Treatise,  takes  a 
distinction  between  a  sole  pluntlff  suing  in  aairt  droit,  and  a  sole  plaintiff  sning 
in  his  own  right,  laying  it  down,  thai,  in  the  first  case,  if  the  intereat  determine* 
by  death  or  otherwise,  and  some  other  person  thereupon  becomes  entided  to  the 
same  property  nnder  the  same  title,  as  new  anigneet  oi  a  bankrupt,  that  Ae 
suit  may  be  continued  by  a  supplemental  Bill ;  bnt  that  in  the  other  case  of  a 
aole  pluotiff  sning  in  his  own  right,  as  in  the  case  of  a  bankrupt  or  intillvant 
debtor,  whose  whcde  property  is  transferred  to  asngneea,  the  benefit  of  the  pro- 
ceedings cannot  be  had  by  or  against  the  assignees,  by  a  supplemental  Bill,  bnt 
must  be  sought  by  an  original  Bill ;  yet,  with  great  deference  to  so  high  an 
authority,  I  must  observe,  that  this  distinction  certainly  is,  in  the  case  of  bank- 
mptcy,  and  some  others,  now  disregarded  in  practice,  and  which  practice  seems 
sanctioned  by  tbe  later  authorities."  Cooper,  £q.  PL  7S  ;  Ante,  §  S40,  note. 
Whether  a  suit  in  Equity  ta  abated  by  tbe  bankmptcy  of  the  plaintiff,  as  well  U 
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in  another,  by  a  title  not  derived  irom  the  former  party,  as  in 
the  case  of  a  Buccession  to  a  bishopric  or  benefice,  or  in  the 
case  of  the  determination  of  an  estate  tiul,  and  the  veatiiig  of  a 
subsequent  remainder  in  possession,  the  benefit  of  the  suit 
agtunst  the  person,  becoming  entitled  by  the  event  described, 
must  also  be  obtained  by  an  original  Bill  in  the  nature  of  a 
supplemental  Bill ;  although,  if  the  defendant,  whose  interest 
has  thus  determined,  is  not  the  sole  defendant,  the  new  Bill  is 
supplemental  to  the  rest  of  the  suit,  and  is  so  termed  and  con< 


defective,  has  been  a  matter  of  doubt  Bnt  it  Kerns  now  thoDght,  tbat  tbo 
wMght  oi  autfaoritj  ii,  tbat  it  ia  defective  merely,  and  tbat  tbe  aHignees  may  be 
bnHigfat  forward  bjr  a  snpplemenlal  Bill.  See  Cooper,  £q.  FI.  7S,  77;  Mit£ 
Eq.  Fl.  by  Jerem}-,  6d  and  note  (t),  G6  and  notes,  67;  Lee  n.  Lee,  1  Hare  621; 
Ante,  §  329.  Lord  Redesdale'B  language  i« :  ■>  If  a  commission  of  bankruptcj: 
isniet  against  any  partj*  to  a  suit,  or  be  ia  discbarged  as  an  insolreiit  debtor,  hia 
iaterest  in  tbe  subject  is,  unless  be  is  a  trustee,  generally  transferred  to  hit  as- 
signee ;  and  to  bring  th^  befbnt  the  Court  a  supplemental  BUI  ia  necessary  ; 
to  irhtah  tbe  baukrupt  or  insolvent  debtor  is  not  osuaUy  required  to  be  a  party, 
Although  a  bankrupt  may  dispute  the  validity  of  the  commission  issued  against 
him.  But,  if  plaiotlfi',  a  bankrupt  may  proceed  himaelf  in  the  suit,  if  be  dia- 
pntea  the  validity  of  the  commisHOn ;  or  a  bankrupt  or  insolvent  may  proceed, 
if  Uie  suit  is  necessary  for  his  protection ;  or  If  hia  aaaigneea  do  not  think  fit  to 
proeecnie  the  suit,  and  he  coeceives,  that  it  ia  for  hia  advantage  to  prosecate  it 
Under  those  circumstances,  however,  he  muat  bring  the  assignees  before  the 
Court  by  supi^emental  Bill,  as  any  benefit,  which  may  be  derived  from  the  mit, 
must  be  snbject  to  the  demands  of  the  assignees,  unless  he  aeeka  his  personal 
protection  only  agunst  a  demuid,  which  cannot  be  proved,  or  which  the  person 
makiDg  the  demand  may  not  think  fit  to  prove,  under  the  commiadon  issued 
against  the  bankrupt,  or  (or  which  tbe  insolvent  debtor  may  not  be  diacbarged," 
Lord  EldoD,  in  allndiug  to  caaea  of  bankmplcy,  used  the  fbllowing  language  in 
Saodall  v.  Mnufi»d,  IB  V'ea.  431,  42B  :  "  llis  Court,  however,  without  saying, 
whether  baakmptoy  is  or  ia  not  otrictly  an  abatement,  has  aaid,  that  according 
to  die  course  ot  the  Court,  the  aoit  haa  become  as  defective,  as  if  it  was  abated, 
and  as  the  aaugnees  will  have  tbe  benefit  of  the  suit,  and  asmimiog  in  practice, 
that  he,  who  is  a  bankrupt,  will  continue,  the  course  which  the  Court  hat  taken, 
is  to  require  him  to  bring  tut  aaaigneea  before  it  by  Bill  of  Revivor,  or  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Revivor,  or  by  whatever  name  it  ia  called. 
And  the  Court  auppoang,  that  the  bankrupt  will  find  the  means  of  giving  the 
aasignees  notice,  and  not  troubling  itself  with  that  difficulty,  diatolves  the  injunc- 
tion, frequently  withgreat  injoatice,  if  they  do  not  come  here."  In  Harrison  d, 
Bidley,  Com.  R.  689,  a  Bill  by  the  aasignees  of  an  inatdvent  debtor  was  called 
an  oripnal  Bill  in  the  nature  of  a  Bill  ^  Revivor. 
SO.  PL.  SI 
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sidered.^     The  suae  role  will  apply  to  a  case  where,  pending  a 
■uit  against  the  trustees  of  a  charity,  some  of  the  tniateea  die, 


1  Mitf.  Eq.  Ft.  by  Jeremy,  67,  68,  7S,  98.  See  Foster  v.  Deacon,  6  Uadd. 
R.  59  ;  Lloyd  v.  Johnes,  9  Vcs.  54;  Oldham  v.  Ebonl,  1  Coop.  Sel.  Cas.  27. 
Lord  Bedeadale  has  in  another  passage  repeated  the  doctrine  stated  in  this  and 
the  preceding  aection,  irith  some  addition^  explanations.  He  Mys:  "Iftha 
interest  of  a  pUintiS'  or  a  dofendant,  suing  or  defending  in  his  own  right,  wboU]> 
determines,  and  tha  same  proper^  becomes  vested  in  another  person  not  claim- 
ing under  him,  as  in  &e  case  of  an  ecclesiastical  person  succeeding  to  a  beno- 
fice,  or  a  remainder-man  in  a  settlement  becoming  entitled  upon  the  death  of  a 
prior  tenant  under  the  same  settlement,  the  suit  cannot  be  contiDned  by  a  BiD 
of  ReTJTor,  noc  can  its  defects  be  supplied  by  a  supplemental  ffilL  For  tbongfc 
tbe  snccesaor  in  tho  first  caw,  and  the  remaindei^man  in  the  second,  have  the 
same  property,  which  the  predecessor,  or  prior  tenant  enjoyed ;  yet  they  are  not 
in  many  oases  bound  by  his  acta,  nor  have  they  in  some  cases  precisely  the  sanM 
rights.  But,  in  general,  by  an  original  Bill  in  the  nature  of  a  supplemental  BiU, 
the  benefit  of  the  former  proceedings  may  be  (rfXaioed.  If  the  party  whose  in- 
terest is  thus  determined,  was  not  the  sole  plaintifi*  or  defendant,  orif  tbe  iHnp- 
erty,  which  oecarions  a  Bill  of  this  nature,  aSects  only  a  part  of  tbe  suit,  the  IHll 
as  to  tbe  other  parties,  and  tbe  rest  of  the  suit,  is,  ai  has  been  before  obeerred, 
supplemental  only.  There  seems  to  be  this  difference  between  an  original  KU 
in  the  nature  of  a  Bill  of  Kevivor,  and  an  original  Bill  in  tbe  nature  of  a  supf^ 
mental  BiU.  Upon  the  first,  tbe  benefit  of  the  foTmer  procee^gs  is  afaaolately 
obtained,  so  that  the  [headings  in  the  first  cause,  and  the  depoAtions  of  witnesses^ 
if  any  have  been  taken,  may  be  used  in  the  same  manner,  as  if  filed,  or  taken  is 
the  second  cause ;  and  if  any  decree  has  been  made  in  tbe  first  cause,  the  saoM 
decree  shall  be  made  in  tbe  second.  But  in  the  other  eaae  a  new  defence  may 
be  made ;  the  pleadings  and  depositionB  cannot  be  used  in  the  same  manner,  a* 
if  filed,  or  taken  in  the  same  cause  ;  and  the  decree,  if  any  has  been  obtained, 
is  in  DO  otherwise  of  advant^e,  than  as  it  may  be  an  inducement  to  tbe  Court 
to  make  a  similar  decree."  Mitf.  Eq.  PI.  by  Jeremy,  72,  78.  Lord  EMob,  in 
ccmmenting  on  this  passage,  in  Lloyd  r.  Johnes,  9  Tes.  S4,  SB,  used  tbe  fiiUow- 
ing  langnage :  — "  With  respect  to  the  passage,  in  which  it  is  supposed  there  b 
some  obscurity,  I  may  lay,  upon  the  authority  of  Lord  Bcdesdale  hi™— if,  it  is 
not  very  easSy  to  be  removed ;  nor  capable  of  being  removed  by  stating  any 
judgment  antboriaing  that  passage.  The  proportion,  thttin  gmtrxU  by  an  ori^ 
inal  BiU  in  the  nature  of  a  supplemental  Bill,  the  benefit  of  the  former  pro- 
ceedings may  be  obtMned,  Is  properiy  so  restrained.  It  cannot  be  always ;  for 
undoubtedly  the  Equities,  as  against  one  tenant  in  tul  and  another,  not  apply^ 
ing  to  tiie  case  of  contract  with  the  former,  may  have  very  Afferent  effects  wHk 
reference  to  tike  interest  derived  out  <^  that  dontan,  out  of  which  both  estalat 
taS  are  derived.  In  the  distinction  stated  between  an  original  Bill  in  tbe  nature 
of  a  BiQ  of  Bevifor,  and  an  original  Bill  in  the  nature  of  a  sup^menbl  Bill, 
Lotd  Bedesdale  does  not  say,  that  in  the  latter  the  pleatBngs  and  depoaitioB*  in 
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and  others  are  removed,  and  new  trusteeB  are  appointed.     Id 
aoch  a  case,  the  new  trustees  must  be  made  parties  by  Bill  in 


tin  fint  canae  cuiDot  be  used ;  bnt  Oai  tbef  cannot  be  iMod  in  die  mme  muf 
Ber.  Aud  the  difficulty  ariM*  npoa  the  n^ative  propcMdoo,  witboot  explun- 
ing  wbat  ia  the  precUe  idea  that  beloaga  to  it.  Theve  pasMges  do  itot  delar- 
Dune  the  mdm  of  the  wotda,  ■  tht  proeeedingi  upon  Ike  former  Biil.'  Yon  must 
•ndeaTor  to  detenmne,  to  what  ttage  the  cauM  maat  have  gone,  to  entjile  jon 
to  nj,  there  are  proceediogg,  the  adrantage  of  which  the  Kcotid  Bill  vMy  draw 
to  itself;  as  Lord  Redesdale  expresses  iL  But  the  propoaition  k  pat  compre> 
bendi  everr  stage  of  the  came,  m  funuBbing  the  quettion,  between  the  answer 
Mid  the  final  decree  obtwned  and  executed.  A  general  doctrine  of  this  tort 
doee  not  enable  jou  to  Mj,  what  the  Court  ia  to  do  in  eTei7  intermediate  case 
between  the  fint  and  the  last  stages  of  the  causa,  where  the  interest  of  the  plain- 
tifi'or  defendant  is  absotntelj'  gone,  and  where  a  person  succeeding  as  second 
tenant  in  tul,  or  the  first  coming  into  existence,  after  the  suit  instituted,  can 
obtain  the  benefit,  and  what  benefit  ?  "  He  added ;  "  It  is  difficult  to  aaj,  what 
the  Court  has  done,  or  ought  to  do,  embracing  the  ease  of  answer  only ;  the  ca*e 
of  answer  replied  to,  and  witnesses  examined  de  bene  ette  ;  witnesses  exanuned 
ia  the  cause,  and  dying  before  the  beating ;  an  issne  directed ;  a  trial  ordered 
and  not  had ;  an  application  for  a  third  new  trial ;  decree  not  obtained ;  decree 
obtuned,  and  not  executed;  accounts  taken,  that  the  Court  may  know  what 
decree  to  make ;  including  also  the  questions,  whether  if  the  fi>rmer  Bill  coD- 
tuned  a  bad  statement  fbr  this  pluntiff,  he  would  have  been  bound,  and  if  not 
bound,  whether  he  would  have  been  affected  by  it.  I  apprehend  a  Court  of 
Eqaity  would,  in  many  cases,  not  all,  admit  a  plea  of  dismissal  upon  the  merits 
to  bar  a  remainder-man  in  tail  of  a  new  estate  tail  nnder  the  same  gift,  as  well  aa 
a  penoa  claiming  (he  same  estate.  I  admit  there  it  no  judgment  iu  point.  Bnt 
the  justice  of  the  Court  famishes  this  aa  a  piinciple ;  that  it  is  of  absolute 
uecearity,  when  once  it  is  said  the  tenant  in  tail  shall  represent  the  inheritance, 
tbat  those,  who  are  entitled  to  the  inheritance,  shall  in  this  Court,  have  the  ben- 
efit and  the  disadvantage  of  a  proceeding  by  him.  Bnt  it  has  been  always 
thought  cmnpetent  to  add  thia  qn^Gcatiou ;  liberty  to  apply  t^ecial  circunt- 
stances,  under  which  the  estate  is  held,  as  a  gronnd  for  saying,  they  ought  not 
to  havethatbenefit,  or  suffer  that  ^aadrantage.  They  have  in  general  put  in  new 
answers.  Connder  the  inoonrenience.  If  the  Bill  clumi  a  charge  upon  the 
whole  inheritance,  and  created  by  the  author  of  all  the  gifts,  comprising  the 
inheritance,  an  estate  Ibr  life,  with  remainders  to  the  first  and  other  sons  in  tail ; 
and  the  first  tenant  in  tml  in  being,  ia  made  a  party,  and  he  diea  without  issue ; 
according  to  the  constant  practice,  all  die  proceedings  are  had  agunst  the 
second  son,  as  if  he  bad  been  originally  a  party.  And  if  I  am  not  misled  by  the 
authority  of  Lord  Redesdale,  provoked,  I  may  say,  to  accaracy  upon  this  sub- 
ject, tboee  proceedings  would  be  carried  on  bj  a  Bill,  not  stating  the  facts  in  the 
original  Bill,  bat  slating  that  the  ori^nal  Bill  had  represented  the  facts,  as  there 
lepiesented.    And  practice  will  sanction  the  declaiation,  that  this  form  would 
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the  nature  of  a  supplemental  Bill  before  further  proceedings 
are  bad,  or  a  decree  rendered,  otherwise  they  will  not  be  bound 


nutain  the  sait  agunst  the  wcond  wn,  u  a  due  mode  of  pntdng  in  una  tho 
facia  Ihat  had  been  put  in  itme  against  the  eldest  SoppoM  the  witneiMB  ei- 
amioed,  not  onlf  in  chief,  hntde  bene  eiie;  and  consider  the  inconvetuence,if  a 
court  of  juitice  sajB,  the  plaintiff  need  bring  no  one  before  the  Court  but  the 
first  tenant  in  tail ;  that  the  suit  so  instituted  is  perfect ;  that  first  tenant  in  tail 
representiog  the  whole  inheritance,  all  subaequent  to  him,  either  for  their  ben- 
efit or  otherwiae ;  guppoeing  the  merita  to  depend  npon  the  teatimony  of  one  or 
two  old,  infirm  individuala,  whom  the  tenant  in  t^  is  desirous  to  examiae  de 
bene  ette ;  whose  OTideace  would  entitle  bim  to  a  decree  of  disniissal :  it  would 
be  the  grossest  injustice,  if,  by  the  accident  of  hio  death,  the  cause  perhaps  de- 
layed, because  containing  such  matter,  the  subsequent  tenant  in  tail  is  Co  begin 
an  original  suit,  in  which  he  cannot  have  the  benefit  of  those  depositions  i  and 
the  enjoyment  of  the  estate  is  to  depend  npon  the  accident ;  as  he  was  not  per- 
nutted  to  be  a  party  to  a  suit,  in  which  ho  might  haTe  bad  the  same  evidenoe ; 
and  it  is  not  competent  to  him  in  any  manner  to  protect  his  estate  upon  the 
truth  and  fact  of  the  case.  I  cannot  hold  that  a  good  judgment,  which  deter- 
mines that  one  tenant  in  tail  only  need  be  a  defendant ;  but  (hat  the  proceed- 
ings, bad  against  him  for  all,  shall  not  be  for  the  benefit  of  all.  The  case  of  wit- 
nesses examined  in  chief,  admits  the  same  conuderation.  So,  where  tenant  in 
tail  files  a  Bill,  as  a  person  represeatiog  the  whole  inheritance,  and  against  an 
indiridual  who  states  by  his  answer  a  case  entitling  the  plaintiff  to  a  decree.  If 
he  dies  before  the  hearing,  it  is  extraordinary  to  say,  that  if  that  tenant  in  tail, 
at  whom  the  Court  looLs,  aa  snpporting  the  whole  interest  in  the  inheritance, 
had  lived,  he  should  have  been  able  to  obtain  a  decree  protecting  him  and  all ; 
yet,  by  the  accident  of  his  death,  before  the  right  of  the  others  conunenced,  the 
benefit  of  that  shall  be  lost.  In  the  very  ordinary  case,  where  the  Bill  b  filed 
for  the  purpose  of  raising  a  charge  against  Che  inheritance,  divided  into  estates 
tail,  against  a  remote  remainder-man  ;  those  intermediate  not  being  yet  in  au ; 
if  the  cause  has  proceeded  a  certain  length,  an  intermediate  rema in dcr-man  com- 
ing in  esse,  you  go  on  to  state  Che  former  proceedings ;  and  that  is  held  allega- 
tion sufficient  to  put  the  facts  in  issue  with  regard  to  that  sort  of  tlefeodant 
But  I  admit  the  general  opinion,  that,  if  in  such  a  case,  witnesses  have  been  ex- 
amiocd  against  Che  former  defendant,  yet,  upon  the  other's  coming  into  exist- 
ence, the  plaintiff  most  examine  again.  It  is  so  said.  1  doubt  it ;  and  am  of 
opinion,  that,  whenever  the  case  shall  arise,  if  the  witnesses  should  die,  this 
Court,  upon  ita  own  principles,  may  hold  Che  subsequent  defendant  eotiUed  to 
the  benefit  of  that  testimony.  Ho,  I  should  also  say.thissort  of  principle,  arising 
out  of  what  the  Court  docs  for  the  convenience  of  justice,  must  be  applied  both 
for  and  ag^nst  the  tenant  in  tail ;  subject  always  to  this,  that  where  the  tenant 
in  tml  takes  a  different  interest,  or  rather  a  similar  interest,  not  affected  by  the 
same  circumstances,  it  is  competent  both  for  and  against  him,  to  bring  forward 
the  Equities  belonging  to  those  different  circumstances,  as  contradistinguishing 
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diereby;  tta  they  come  in  under  the  original  founder,  and  not 
nuder  the  old  trustees.^ 


hia  case.  And  that  ia  the  result  of  the  panage  ia  Lord  Bede«dale's  book,  which 
■0  Rtated,  I  think  right,  that  the  dtfference  between  di«  ime  ia  taQ,  heir,  or  de- 
liaee,  and  a  remaiuder-nuui  claiming  bj  force  of  a  new  limitation,  is,  that  in  the 
latter  case  the  partjr  ia  not  bonnd  by  the  shape  of  the  defence."  See  alw 
Cooper,  Eq.  PL  80-82;  Mitf.Eq.Fl.  h;  Jeremy,  98  ;  Oldhamv.Eboml,  I  Cot^ 
8eLCa«.  31;  Hechanics' Bank  of  Alexandria  d.  Setons,  1  Pelen,  R.  810. 

I  Attorner-General  n.  Foster,  S  Hare,  R.  80,  iS.  In  this  ca*e,  Mr.  Tice- 
ChanceUor  Wignun  s«d:  "  The  argument  in  rapport  of  the  exceptions  was 
rested  npon  two  distinct  gronnds :  — First,  it  was  said,  that  when  the  &ct  is  once 
admitted,  that  the  new  trastees  came  into  the  places  of  those  who  had  answered 
the  original  information,  and  to  whom  thej*  succeeded,  it  follows,  that  the]'  are 
as  completeli  bonnd  hy  the  proceedings  in  the  cause,  including  the  decree,  at 
if  thej  had  been  originally  parties.  It  was  said,  that  this  information,  in  fact, 
&lls  under  that  description  of  pleading,  which  TjOrd  Redesdale  terms  an  original 
Bill  in  the  nature  of  a  Bill  of  Bevivor,  and  which  he  points  out  as  the  proper 
form  of  proceeding,  where  the  death  or  other  cessation  of  the  interest  of  a  part; 
is  attended  with  such  a  transmiision  of  that  interest,  that  the  petson  entitled 
may  be  the  anbjcct  of  controversj,  and  the  suit,  therefore,  is  not  peimitted  to  be 
continneil  bj  a  mere  Bill  of  Bevivor,  but  in  which  no  other  question  can  be  liti- 
gated. Pursuing  the  expressions  of  Lord  Redesdale  on  the  ssme  point,  it  is 
argued,  that,  as  an  original  Bill,  in  the  nature  of  a  Bill  of  Revivor,  has  so  far  the 
effect  of  a  Bill  of  Revivor,  that  the  new  party,  if  he  succeeds  to  the  interest  of « 
pl^ntiff,  is  entitled  to  the  benefit  of  the  former  suit,  and  if  he  succeeds  to  the 
ialerest  of  a  defendant,  the  pluntiS'ia  entitled  to  the  benefit  of  the  former  suit 
against  turn,  as  if  the  snit  had  been  continued  by  Bill  of  Revivor,  so,  in  this  case, 
the  relators  are  enticed  to  the  benefit  of  the  former  proceedings,  against  theM 
tnistees,  subject^  only  to  the  question,  whether  they  are,  or  are  not,  the  sub- 
stituted trustees.  Secondly,  it  was  said,  that  if  the  relation  of  the  parties  were 
not  such  as  to  entitle  the  Attorney-General  to  the  benefit  which  the  former  prop> 
ontion  assumes,  the  supplemental  information  was  so  fismed  as  to  tender  one 
issue  only  ;  namely,  whether  the  defendants  are  bound  or  not  bound  by  the  for- 
mer proceedings ;  and  that  if,  at  the  hearing  of  the  cause,  the  Court  should  be 
of  (^oion,  that  the  defendants  arc  not  bouad  by  the  proceedings  in  the  original 
cause,  the  present  information  must  be  dismissed,  and  the  Court  could  make  no 
decree  f^ainst  the  new  trustees,  upon  the  merits  of  the  case  made  by  the  orig- 
inal inibrmation.  I  have  considered  both  these  grounds,  and,  excluding  the 
•econd,  1  think  the  first  cannot  be  suppcwted.  I  think  the  practice  of  the  Court 
required,  that  the  new  trustees  should  have  been  brought  before  the  Court  be- 
fore the  hearing  of  the  original  and  sopplemental  informations,  in  which  the 
decree  was  ultimately  drawn  up.  At  that  time,  they  were  not  less  the  repre- 
sentatives and  protectors  of  the  charity,  than  any  other  of  the  trustees ;  and  the 
charity  vaa  not,  la  their  absence,  properly  represented  at  the  hearing  of  the 
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§  351.  The  voluntary  alienation  of  property,  pending  a  suit, 
by  any  party  to  it,  is  not  permitted  to  affect  the  rights  of  the 
other  parties,  if  the  suit  proceeds  without  a  disclosure  of  the 
fact,  except  ao  far  as  the  alienation  may  disable  the  party  from 
performing  the  decree  of  the  Court.'     Thus,  if  pending  a  suit 

Ganw.  The  position  of  tbe  new  tnitteet  ma  likened  at  the  bar  to  that  af  a  pnr- 
chuer  pmdente  Ule ;  and  1  wu  refeired  to  the  cue  of  the  Biifaop  (^  Winches- 
ter V.  Paine,  11  Vea.  194.  I  do  oot  admit  the  analogy.  I  think  the  new  tra»- 
tees  are  not  to  be  conudered  u  parchasen,  pendente  lite,  nnder  the  other 
tnutcesi  bnt  that  tbey  came  in  under  the  founder,  and  were  uecessarj  partiea 
to  the  decree.  The  information  iiself  so  treats  the  cue,  and  I  think  corrcctlf . 
If  I  am  right  ia  this  view  of  the  qnestion,  it  will  follow  that  the  new  tmsteea 
most,  at  the  time  of  answering  this  informalion,  be  in  the  same  position  as  if  the 
present  information  had  been  filed  against  them,  and  thejr  had  uuwered  it 
before  the  ori^nal  and  first  supplemental  information  were  heard.  In  that  case, 
it  is  clear,  that  thej  might  have  made  any  defence,  which  the  justice  of  the  caM 
required,  subject  to  a  qaestion  of  cosb  if  Ihej  had  needlesslj'  repeated  that, 
which  was  contained  in  the  answers  of  the  former  trustees.  My  proportion  is,  not 
that  the  new  trustees  would  necessarily  be  unaffected  by  tbe  answers  of  the  for- 
mer trustees,  or  by  the  proceedings  in  this  cause  anterior  to  their  appointment, 
but  that  they  were  not  k  bound  as  to  be  absolutely  precluded  from  making  a 
proper  case  against  the  decree  prayed  against  them,  and  from  being  heard  to 
argue  against  its  correctness  and  propriety.  The  assignees  of  a  defendant,  who 
becomes  bankrupt  after  answer,  may,  in  some  sense,  be  affected  by  his  answer; 
but  they  are  not  necessarily  precluded,  by  their  relation  to  the  bankrupt,  fhxn 
■tating  their  own  case  in  their  answer,  against  the  relief  prayed  by  the  BUL 
Extreme  cases  were  put  for  the  purpose  of  showing  the  inconvenience  whieli 
posnbly  might  result  from  repeated  changes  of  trustees.  But  those  extreme 
cases  (which,  in  fttct,  rarely  if  ever  occur,)  do  not  furnish  tiie  rule  for  cases  like 
the  present,  which  would  have  been  subject  to  no  difficulty  whatever,  if  that, 
which  I  consider  the  regular  practice  of  the  Court,  had  been  attended  to.  Dpon 
the  second  question,  which  is  one  of  strict  pleading,  I  have  certainly  felt  diffi- 
culty. But  adverting  to  what  Lord  Kedesdale  says,  m  to  the  frame  of  those  orig- 
inal Bills,  which  are  filed  for  the  purpose  of  having  the  benefit  of  proceedings  in 
existing  suits  ag^nst  persons  not  parties  to  those  proceedings,  and  to  what  Lord 
Eldon  both  said  and  determined  in  Lloyd  v.  Johnea,  9  Ves.  87,  respecting  Bills 
of  that  nature,  (notwithstanding  the  intimation  of  his  opinion  as  to  what  Ae 
more  convenient  rule  of  pleading  would  be,)  I  think  that  tbe  fhcts,  which  con- 
stitute the  case  made  by  Qte  ori^nal  information  are  so  for  put  in  issue  by  the 
present  information,  that  the  Court  might,  at  the  hearing  of  this  infbrmation,  go 
into  the  case  at  large  against  the  new  trustees;  and  would  not,  at  that  hearing, 
be  confined  to  the  narrow  issue,  which  the  argument  for  the  Attorney-General 

1  Hil£  Eq.  PL  by  Jeremy,  73.    See  ante,  §  156,  H2,  note,  849.    The  distinc- 
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by  a  mortgagee  to  foreclose  the  equity  of  redemption,  the 
mortgagor  makes  a  second  mortgage,  or  assignB  the  equity  of 
redemptioD,  ao  absolute  decree  of  foreclosure  against  the  mort> 
gagor  will  bind  the  second  mortgagee,  or  assignee  of  the  equi^ 
<^  redemption,  who  can  only  have  the  benefit  of  a  title  so 
gained  by  fiUng  a  Bill  for  that  purpose.^  But  upon  a  Bill  by 
a  mortgagor  to  redeem,  if  the  mortgagee  assigns,  pendente  lite, 
the  assignee  must  be  brought  before  the  Court  by  the  mortga- 
gor, who  cannot  otherwise  have  a  reconveyance  of  the  mort- 
gaged property.'  The  Bill,  which  is  necessary  in  the  latter 
case,  is  merely  supplementary ;  but  in  the  former  case,  the  Bill 
must  be  an  original  Bill,  in  the  nature  of  a  cross  Bill,  to  re- 
deem the  mortgaged  property.*  If  the  party  aliening  be  the 
plaintiff  in  the  suit,  and  the  alienation  does  not  extend  to  his 
whole  interest,  he  may  also  bring  the  alienee  before  the  Court 
hf  a  Bill,  which,  although  in  die  nature  of  an  original  Bill 
against  the  alienee,  will  be  supplemental  agunst  the  parlies  to 
the  original  suit;  and  they  will  be  necessary  parties  to  the 
supplemental  suit,  only  so  far  as  their  interests  may  be  affected 
by  the  alienation.*  Generally,  in  cases  of  alienation,  pendent 
Uie,  the  alienee  is  bound  by  the  proceedings  in  the  suit  after 
the  alienation,  and  before  the  alienee  becomes  a  party  to  it ; 
and  dep(»idons  of  witnesses,  taken  after  die  alienation,  but  be* 
fore  the  alienee  became  a  party  to  the  suit,  may  be  used  by  the 
other  parties  agunst  the  alienee,  as  they  might  have  been  used 
against  the  party,  under  whom  he  claims.' 

§  d^l  a.  The  same  rule  would  prevail,  where  a  vendee 

tiOD  betweea  cases  of  voluntary  alieDatioii,  pendente  lUe,  and  involtiDbMy  aliea- 
atioD  by  <^ratioii  of  law,  as  insoWencj'  or  bankraptcj',  is  full^  diMmwd  in 
Sodgwick  V.  Cleaveland,  7  Paige,  R.  290-292. 

>  Mitf.  £q.  Fl.  hy  Jeremy,  73. 

>  Ibid.  3  Ibid. 

1  Mitf.  Eq.  Fl.  bf  Jeremr,  73,  74,  and  caMS  there  cited  ^  Cooper,  Eq.  Fl.  77; 
Aula,  f  Ififi,  3i0,  842,  843,  349 ;  Poet,  §  351  a.  See  Turner  v.  Wight,  4  BeaTao, 
B.  40 ;  Powell  v.  Wnght,  7  BeaTan,  B.  444. 

» Ibid,  i  Ante,  {  lU,  243,  B40. 
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should  file  a  Bill  for  a  specific  performance  of  a  omtract  tot 
the  purchaee  of  laad  against  the  vendor,  and  pending  the  suit 
he  (the  vendee)  should  sell  to  one  or  more  anl>f  urchaaers.  In 
such  a  case,  the  Bub^purchasers  need  not  be  made  partiee ;  and 
they  would  be  bound  by  the  decree  in  the  suit  Indeed,  they 
vronld  have  a  right  to  insist,  that  their  immediate  vmdor  should 
proceed  in  the  original  suit  for  their  benefit  and  at  their  charge, 
upon  the  ground,  that  by  the  sub-sale,  he  bad  in  effect  become 
their  trustee  of  all  die  rights  under  the  original  contract.^  But 
if  the  original  vendee  had  entered  into  a  contract  with  the  sub- 
purchasers,  not  that  he,  but  that  the  original  vendor  should 
oonvey  to  them,  the  subpurchasers,  if  they  purchased  before 
Boy  suit  brought,  migltf  then  have  been  oeceasary  and  proper 
psrties  to  a  suit  for  a  specific  performance  agunst  the  original 
vendor  by  the  original  vendee.' 

§  851  b.  A  Bill,  in  the  nature  of  a  supplenoental  Bill,  mgj 
also  be  required,  not  tmly  where  new  interests  arise,  either  be- 
fore or  after  a  decree,  but  also  where  relief  of  a  different  kind, 
or  upon  a  different  prindple,  is  required  from  that  in  the  orig- 
inal decree.' 

§  352.  A  supplemental  Bill,  or  an  original  Bill  in  the  nature 
of  a  su|^lemental  Bill,  is  not  in  all  cases  either  proper,  or  ne- 
cessary, merely  because  new  events  have  occurred  since  the 
origiual  Bill,  But  (as  we  have  seen)  the  facts  must  be  ma- 
terial to  the  original  cause,  or  be  such,  as  could  not,  in  that 
Btage  of  the  original  cause,  be  brought  into  it  without  such  s 
Bill.*  For,  where  there  is  no  alteration  in  the  interest  of  the 
parties,  nor  any  particular  circomstance  requiring  further  di»- 
covery ;  but  where  a  fact  only  has  occurred,  which  might  he 

I  Wood  D.  Griffith,  lSTOMLR.fia,se  J  3  Sugdenon  Vandon,  eh.  8,  {  >,art 

89,  p.  45,  46,  IQth  «dit.  1839 ;  v.  Wslford,  4  Som.  B.  S73 ;  1  Dmoiell, 

Ch.  FncL  375 ;  a  Stoiy,  o>  Eq.  Jariip.  %  1050,  lOfil. 

> e.  WaUbrd,  4RUM.&.879;  1  Dtniell,  Ch.  Pnet  ST9. 

3  HodMD  V.  BftU,  11  Sim.  B.  U(,  468 ;  8.  C.  1  PUUipt,  Ch.  B.  177  ;  Aaf, 
gsS;  Fort,  §  4!!.    See  I^tylor  v.  Tajka,  1  Mac  ft  God.  406. 

4  Ante,  §  882,  888,  S3S-38T. 
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proved  under  the  proceedinga  in  the  origina]  Bill,  as  in  taking 
an  account  before  the  Master  under  the  prayer  of  the  original 
Bill,  and  the  relief  is  not  varied  by  the  aupplemental  matter, 
but  the  plaintiff  may  have  the  relief  prayed  for  by  such  sup- 
plemental Bill  under  the  original  Bill,  the  supplemental  Bill  is 
improper,' 

§  853.  Having  thus  stated  these  pardculare  in  relation  to 
the  geoeral  nature  of  an  original  Bill  in  the  nature  of  a  supple- 
mental Bill,  it  remains  to  state,  what  the  proper  frame  of  such  a 
Bill  should  be.  A  Bill  for  this  purpose  must  state  the  origiual 
Bill,  the  proceedinga  upon  it,  the  event  which  has  determined  the 
interest  of  the  party,  by  or  against  whom  the  former  Bill  was 
exhibited,  and  the  manner  in  which  the  pr(q)erty  has  vested  in 
the  person  who  has  become  entitled.  It  mast  tiien  show  the 
ground  upon  which  the  Court  ought  to  grant  the  benefit  of  the 
former  suit  to  or  against  the  person  who  has  become  so  en- 
titled ;  and  it  must  pray  the  decree  of  the  Court,  adapted  to 
the  case  of  the  plaintiff  in  the  new  Bill.'  This  Bill,  although 
partaking  of  the  nature  of  a  supplemental  Bill,  is  not  an  ad- 
dition to  the  original  Bill,  but  anoAer  original  Bill,  which,  in 
its  consequences,  may  draw  to  itself  the  advantage  of  the  pn>> 
oeedings  on  the  former  Bill.' 

§  854;  Thirdly ;  a  Bill  of  Revivor,  strictly  so  called.  This 
is  the  usual  mode  of  reviving  and  continuing  the  proceedings, 
whenever  thece  is  an  abatement  of  the  suit  before  its  final  con- 


■  Adacns  p.  Dowding,  S  Uadd.  R.  SB.  See  Gilb.  For.  Rom.  109.  And  see 
Boberb  d.  RobeH*,  16  Simooa,  S6T. 

>  Uitf.  Eq.  n.  bj-  Jeremy,  99. 

*  Mitf.  Eq.  Pi.  by  Jennij,  98,  99,  lod  casea  there  cited ;  Phelps  p.  Sproule, 
*  Sim.  R.  916 ;  Tigers  v.  Lord  Andley,  9  Sim.  R.  7I>.  The  foltoiring  ia  Uie 
common  praj'er  of  an  original  Bill,  in  tlie  nature  of  a  nipplemental  Bill,  in  the 
oa«e  of  the  bankniplcjr  of  the  defendant  pending  the  suit.  "  And  that  tbe 
plunttffs  may  have  the  benefit  of  the  nid  iuit  and  proceedings  againat  the 
■ud  D.  (tbe  aaaignee,)  and  maj'  bare  the  same  relief  agunst  him,  that  he 
might  hsTe  had  against  tbe  said  B.  (the  bankmpt)  in  caie  be  had  not  become 
baDkrapliftDdfor  further  and  other  rdieC"    Taa  Heylh.  £q.  Drafts.  SS9. 
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SDiiunation.  Ad  abatement,  in  the  sense  of  the  Common  Law, 
is  an  entire  overthrow  or  destruction  of  the  snit,  so  that  it  is 
quashed  and  ended.^  But  in  the  sense  of  Coarts  of  Equity, 
an  abatement  signifies  only  a  present  so^nsion  of  all  pro* 
ceedings  in  the  suit,  from  the  want  of  prt^r  parties  citable  of 
proceeding  therein.  At  the  Common  Law,  a  suit,  when  abated, 
is  absolutely  dead.  But,  in  Equity,  a  suit  whoi  abated,  is  (if 
such  ao  expression  be  allowaUe)  merely  in  a  state  of  suspended 
animadoD ;  and  it  may  be  revived.'  The  death,  or  marriage, 
o£  one  of  the  original  parties  to  the  suit,  is  the  most  common, 
if  not  the  sole  cause,  of  the  abatemmt  of  a  suit  in  Equity. 
As  the  interest  of  a  plaintiff  usually  extends  to  the  whole  soit, 
therefore,  in  general,  upon  the  death  of  a  plaintiff,  or  the 
marriage  of  a  female  plaintiff,  all  prooeeiUngs  become  abated.* 
Upon  the  death  of  a  defendant,  likewise,  all  proceedings  be- 
come abated  as  to  that  defendant.*  But,  upon  the  marriage  of 
a  female  defendant,  the  proceedings  do  not  abate,  although  her 
hnsbaud  ought  to  be  named  in  the  subsequent  proceedings." 

§  854i  a,  A  Bill  of  Revivor,  properly  so  called,  lies  only  by 
or  against  the  persons,  who  are  the  proper  representatives  of 
the  deceased  party.  If  the  suit  respects  the  personal  assets 
only  of  the  deceased  party,  his  executor  or  administrator  is  the 
proper  par^,  by  or  against  whom  the  revivor  is  to  be.     If  the 

1  a  BUck.  ComBi.  16S. 

a  Ante,  §  328,  329,  349  aad  oote. 

a  Mitf.  Eq.  PI.  by  Jeremy,  67. 

«MItf.  Eq.P).  by  Jeremy,  57,  B8;  Cooper,  £q.  PL  68^  Gilb.  For.  Som.  ITS- 
ITS.  It  i»  nid,  that  if  a,  (uit  Abates  by  the  deatb  of  the  defeadut,  tlie  plaintiff 
may  bring  a  new  oripual  suit,  or  &  fiiU  of  BeviTor  at  his  election  ;  for  he  may 
be  able  to  mi^e  a  better  cue  than  by  hij  fint  Bill.  Wyatt,  Pr.  Beg.  01 ; 
Bpenoer  v.  Wray,  1  Tern.  4S3 ;  Anon.  3  AtJc  48S,  IBS ;  I^coll  v.  Boosevelt,  I 
J<dinB.  Ch.  B.  80.  Where  a  defendant  died  after  being  Mrred  with  a  copy  of 
the  Bill,  and  without  haiing  appeared,  it  was  held,  that  hii  penonal  repreaenla- 
tive  should  be  brought  before  the  Court  by  an  original  Bill,  and  not  by  a  Bill 
of  BeviTor.  Hardy  e.  Hull,  14  Simons,  B.  21 ;  Poster  v.  Foster,  16  SimoM, 
MT. 

ojlitr.  Eq.  Pl.byJeremy,68;  Cooper,  Eq. PI.  84 ;  Gilb.For.  Eom.  174-177; 
Wyatt,  Pr.  Bag.  90-9t. 
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suit  respects  the  real  estate  of  the  deceased  party,  his  heir  or 
Jaeirs  are  the  proper  parties  to  the  BiJl  of  Revivor.' 

§  855,  It  is  highly  probatde,  that  the  Kll  of  Revivcn-  waa 
b<»rrowed  from  the  Civil  Law,  or  the  Caiwn  Law.  If  the 
party  died  pending  the  suit,  by  the  Civil  Law  and  the  Canon 
Law  the  odier  party  had  a  OOatio  ad  reanumendam  cauaam. 
But  then  it  was  necessary  to  be  made  to  appear  to  the  judge 
by  the  proof,  that  the  party  was  dead;  for  it  was  not  raoa^ 
for  the  judge  to  know  it  in  his  {oivate  capaci^;  bat 
H  was  necessary,  that  it  should  be  proved  judicially  to  him. 
This  process  lay  CHily  against  the  heir  of  the  defendant,  and 
for  the  heir  ttf  the  plaintiff,  and  so  from  heir  to  heir,  luqtu  ad 
eonebttionam,  m  eauad,  and  even  afber  sentence,  to  have  exectt< 
tjos  of  the  sentence  pronounced.'  We  ehall  see,  {Mresently,  how 
close  the  analogy  is  between  the  subpoena  to  revive,  and  tiw 
OitaHo  ad  reattumatdam  catiaam. 

§  856,  The  death  of  one  of  the  parties  to  a  suit  does  not, 
in  all  cases,  necessarily  produce  such  an  abatement  of  it,  as  to 
raspoid  all  further  proceedings ;  but  only  "when  the  interest  of 
such  party,  or  that  which  be  represents,  surrives."  If  the  in- 
lereat  of  a  party  dying  so  determines,  that  it  can  no  longer 
aSast  the  suit,  and  no  person  becomes  entided  thereupon  to  the 
SEmie  mterest,  (which  h^pens  in  the  case  of  a  tenant  for  life, 
or  a  person  having  a  temporary  or  coatingent  interest, 
or  an  interest  defeasible  npoo  a  contingency,)  the  suit 
does  not  so  abate,  as  to  require  any  proceeding  to  warrant  the 
prosecution  of  the  suit  against  the  remaining  parties.*  But,  if 
the  party  so  doing  be  the  only  plaintiff,  or  the  only  defendant, 
there  will  necessarily  be  an  end  of  the  suit,  if  there  is  no  sut^ 
ject  of  litigation  remaining." 

I  Port,  S  3U ;  Ifitf.  Eq.  PL  bf  Jeremy,  99. 
*GtIti.Far.Roiii.l7S. 

«  Cmta  >.  Corfc,  2  Todnge  k  CcO.  New  B.  130,  IIS. 

1  Mitr.  £q.  PI.  by  Jeremy,  SS,  and  cuei  then  died ;  Cooper,  £q.  PI.  U ; 
Gilb.For.  B01U.IT6. 
•  Ibid. 
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§  357.  If  the  whole  interest  of  a  party  dying  survives  to 
another  party,  so  that  no  clum  can  be  made  by  or  agunst  the 
representatives  of  the  par^  dying ;  as,  if  a  Bill  is  filed  by  or 
against  trustees  or  executors,  and  one  dies,  not  having  possessed 
any  of  the  property  in  question,  or  done  any  act  relating  to  it, 
which  may  be  questioned  in  the  suit ; '  or,  if  a  Bill  is  filed  by 
or  against  husband  and  wife,  in  ri^t  of  the  wife,  and  the  hus* 
band  dies  under  drcumstances,  which  adcnit  of  no  demand  by 
or  against  his  representadves,  the  proceedings  do  not  abate.' 
So,  if  a  surviving  party  can  sustain  the  suit,  as  in  the  case  of 
several  creditors,  plaintiffs  on  behalf  of  themselves  and  other 
creditors,  the  proceedings  do  not  abate.^  For  the  persons,  re- 
maining before  the  Court  in  all  these  cases,  either  have  in  them 
the  whole  interest  in  the  matter  in  litigation,  or  at  least  are 
competent  to  call  upon  the  Court  for  its  decree.* 

§  85S.  Upon  the,  same  principle,  if  two  joint  tenants  exhibit 
their  Bill,  and  one  dies,  this  will  not  abate  the  suit  as  to  the 
other ;  for  the  whole  interest  belongs  to  the  survivor.^  But  it 
is  otherwise  in  the  case  of  tenants  in  common  ;  for  if  one  of 
them  dies,  the  suit  abates ;  because  his  right  descends  to  his 
representatives,  who  may  revive."  And  although  the  propo- 
sition stated  in  our  law  books  is  time,  that  where  a  tenant  in 
common  dies,  his  representative  may  revive  without  the  other ; 
yet  it  is  true  only  in  a  qualified  sense.'  For  where  two  tenants 
in  common  filed  their  Bill,  and  one  died,  and  a  Bill  of  Revivor 
was  brought  by  his  representative  against  the  same  defendants. 


iMutent). Barnes,?  Jurist, p.  1167, 1188,(1848.)    See Buctunan o.  Malini, 
11  Beavan,  02. 
a  Mitf.  Eq.  FL  by  Jeremy,  06,  S9. 

3  Ibid. 

4  Mitf.  Eq.  PI.  by  Jeremy,  08,  69,  and  caaei  tbere  cited ;  Tallowei  v.  William. 
ton,  n  Tei.  SOS,  31S. 

s  Cooper,  Eq.  F).  Sfi  ;  Boddy  v.  Kent,  1  Meriv.  B.  S6i ;  Wright  v.  Donet, 
S  Cb.  Rep.  $G  ;  Anon.  S  Freem.  6. 
eibid. 
'  Cooper,  Eq.  PL  66,  and  cuei  dtod. 
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witkont  joining  die  surriving  tenant  in  common,  ddier  as  a  co- 
plaintiff,  or  as  8  defendant,  in  the  Bill  of  Revivor,  it  was  d^ 
dded,  after  a  great  deal  of  discoBsion,  that  although  the  repre- 
sentative of  the  deceased  tenant  in  common  might  revive  witb' 
ont  making  the  other  a  oo-plaintiff,  yet  that,  if  he  did  so,  he 
must  make  him  a  defendant.^ 


<  Cooper,  Eq.  PI.  65, 66 ;  Boddy  r.  Kent,  1  MeriT.  R.  364 ;  Fallowes  tt.  William- 
Kiii,  II  Tea.  906,  813.  Tie  reaaoDing  of  Lord  Eldon  on  tliis  nilject,  in  Fat- 
lowei  r.  WilliuNon,  II  Yes.  806,  808,  310,  U  so  fiiU  and  iiBportant  in  its  expl» 
nationi  of  general  principles,  that,  altbougli  long,  it.ig  thongfat  best  to  insert  it  at 
lai^  in  this  place.  "  IF,  for  want  of  aathority,"  say  a  he,  "  I  am  to  reason  upon 
general  principles,  where  joint  tenantB  file  a  Bill,  sud  bj  the  death  of  one  the 
interest  mrvivei,  iritliou.t  doubt  there  b  no  abalameat ;  bat  the  iurrivor  maj'  gc 
on.  But  where  the  interest  is  that  of  tenants  in  common,  there  is  prodigious 
difficulty  and  vast  injustice  in  deciding,  that  if  one  dies,  ttie  representativca  of 
that  one  toAf,  withont  making  their  companion  a  co-plaintiff,  revive.  The  first 
difficult]'  is  of  this  sort  The  plaintiffs  in  the  Bill  of  Revivor  suggest  upon  the 
ffiU  that  they  are  the  representatives,  and  that  they  stand  in  the  place  of  the 
original  pluntifl'.  The  defendant  upon  this  argument  either  is,  or  is  not,  at 
liberty  to  answer.  He  certunly  nay  show  cause  against  the  revivor  in  some 
way.  Suppose  be  does  not,  and  the  representatives  revive.  If  the  co-plaintiff 
with  the  original  plaintiff,  deceased,  does  not  admit  that  those  persons  are  the 
representatives,  what  is  there  ii\  the  state  of  the  record,  so  put,  authorizing  the 
Conrt  to  say,  the  suit  is  revived,  in  that  stage,  until  the  surviving  tenant  in  com~ 
mon  has  done  some  act  acknowledging  the  relation ,  in  respect  of  which  he  and 
the  alleged  represcntativo  agree,  that  there  is  a  right  to  revive  ?  The  surviving 
tenant  in  common  must  have  some  opportunity  of  doing  that.  He  may  state, 
that  he  is  Sling  a  supplemental  Bill  to  bring  the  real  representative  before  tite 
Court.  If  he  is  made  a  co-plaintiff,  by  joining,  he  admits  the  character  of  the 
representative.  But  suppose  he  knows  the  other  is  not  the  heir,  that  he  is 
obliged  to  get  on  with  his  own  suit,  and  knows  another  person  to  be  the  heir, 
without  whtm  he  cannot  get  on,  what  is  ther«  upon  the  record,  where  the  Bill 
of  Revivor  does  not  make  the  surrivor  a  co-plaintiff,  to  show,  that  he  admits  the 
char&cter  of  the  plaintiff  reviving.  Beyond  that,  there  is  another  difficulty,  and 
a  very  miscluevons  consequence,  in  holding,  that  the  representatives  may  revive 
without  the  original  co-pUntiff,  even  if  he  does  admit  that  they  are  the  repre- 
Mntatives.  Circumstances  may  have  taken  phtce,  from  which  the  survivor  may 
know,  it  wottld  be  gross  injustice  fbr  him  to  pursue  the  suit ;  and  that  the  repre- 
•entativea  of  the  deceased  tenant  in  common  know  that.  Suppoae  they  revive, 
And  instead  of  a  plea  or  demurrer  the  defeadanta  state  the  objection  by  an«wer, 
and  inMst  upon  it,  as  entitling  them  to  the  nme  benefit  as  if  it  had  been-by 
plea  ;  the  cause  nught  go  to  a  hearing,  when  revived,  in  the  absence  of  the 
original  co^ilaintiff ;  and  he  may  be  engaged,  and  withoDt  his  coBsea^  b  fla'ttier 

zq.  PL.  as 
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§  85Q.  If  there  are  several  plEunti&,  and  tbe  defendant  dies, 
some  of  them  may  proceed  to  revive  without  the  others,  if  thej 
refiise ;  for  the  obstinacy  of  some  of  the  parties  shall  not  hinder 
the  rest  from  asserting  their  own  interest.  But  in  anch  caaea 
the  original  plunt)&,  who  refuse  to  join,  should  he  made  de- 
fendants in  the  Bill  of  Revivor.* 

§  360.  If  a  man  marries  an  administratrix,  and  a  decree  is 
obtiuned  agfunst  him  and  his  wife  for  a  demand  out  of  the 
assets,  and  the  wife  ^es  hefore  the  decree  is  executed,  the  suit 
is  ahated ;  and  the  plaintiff  must  revive  it  ag^nst  the  adminis- 
tratrix of  the  wife,  before  any  further  proceedings  can  be  had  in 
the  canse  against  the  husband ;  for  the  assets  of  the  wife  are 
primarily  liable  to  satisfy  the  decree.' 

Etigation,  wliere  be  thinks  it  nnrighteoua;  snd  if  be  had  been  aole  pUtndff, 
might  have  desired  to  have  Ub  Bill  diamined  with  coats.  Id  irhat  mode  then  ii 
be  to  come,  aod  saj  he  Irill  haTe  nothing  more  to  do  with  the  snit ;  for,  there 
must  be  some  form,  in  which  he  Bhall  be  at  libertj  to  do  so.  On  the  one  baud, 
there  is  great  basard  of  injnstlce,  whether  the  alleged  representatives  are  w  or 
not ;  and  if  it  ww  to  be  considered  originally,  there  ia  vast  weight  in  the  doubt 
that  has  been  referred  to ;  and  npon  general  principles,  I  should  be  disposed  to 
bold,  that  the  revivor  onght  to  be  by  both ;  for  it  is  true,  as  has  been  stated, 
that  upon  a  revivor  hy  scire  Jacias,  all  must  jcdn.  It  would  be  strange  opoa  a 
teire  faeitu  to  saj,  the  proceedings  were  to  be  put  in  the  same  plight,  not  onlj 
as  to  the  persons  suing  it  out,  and  against  whom  it  was  sued  out,  but  against  per- 
sons to  whom  it  was  not  addressed,  and  having  jio  knowledge  of  it.  Nest,if  the 
representatives  arc  to  file  their  Bill  of  Bevivor,  and  that  is  only  as  to  the  interest 
of  the  deceased,  though  that  Bill  states  the  original  cause  u  the  cause  of  both, 
must  not  the  two  causes  be  joined,  so  that  the  Court  can  know  in  which  jou  are 
gtHog  on  V  It  would  be  novel,  and  against  the  principle  of  pleading  in  Eqnilj, 
Aat  where  the  interest  is  entire,  as  to  the  subject  of  the  suit,  though  divided  in 
enjojment,  and  the  defendant  might  object  for  want  of  parties,  that  the  Bill  of 
the  representatives  should  revive  as  to  that  suit,  the  intereat  of  the  oQier  plaintiff 
not  being  abated ;  and,  therefore,  the  two  causes  are  joined,  though  the  survivor 
my  have  do  incHnation  to  go  on.  What  is  revived  ?  The  suit  as  to  the  inter- 
est of  the  deceased.  But  then  it  must,  in  the  contemplatioD  of  tbe  Court,  be  a 
proceeding  at  the  suit  of  the  survivor,  as  bis  interest  is  not  abated ;  and  at  the 
suit  of  the  representative,  standing  in  the  place  of  the  deceased.  The  conse- 
quence is,  all  subsequent  procen  must  be  at  tbe  suit  of  both,  and  in  a  caoM, 
eotitled  in  the  names  of  both." 

t  <Mb.  For.  Rom.  176 ;  Wjatt,  Pr.  Reg.  90,  84. 

*  Cooper,  £q.  FL  67,  78,  SlOj  JackKm  v.  Bawliiu,  3  Tern.  B,  lU,  aoA 
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§  S61.  If,  upon  the  death  of  the  hushand  of  a  female  plain- 
tiff, suing  in  her  right,  the  widow  does  not  choose  to  proceed 
in  the  cause,  the  Bill  is  considered  as  abated,  and  she  is  not 
liable  to  the  costs.'     If  she  thinks  proper  to  proceed  in  the 

BaitlibT'f  note  (9);  B«chelor  v.  Bean,  3  Tern.  B.  61 ;  Sudeiton  v.  Crondi, 
1  Tern.  R.  pt  S,  IIB.  It  would  Kem,  from  these  ctaei,  that  Ihe  batband  was  not 
liable,  except  for  tbe  asaeta,  of  which  he  was  poaseeeed,  or  irbicb  came  to  bis  or 
the  wife's  hands,  after  the  intenn&rriage.  See  also  Norton  r.  Bprigg,  1  Vern. 
B.309. 

1  Mitf.  Eq.  Fl.  by  Jeremy,  S9,  GO,  and  cases  there  cited ;  Gnb.  For.  Bom.  1 7G, 
176  ;  Wyatt,  Pr.  Reg.  91,  9S  ;  Ante,  g  61.  Upon  this  subject,  Mr.  Cooper  has 
commented  as  follows :  "  In  the  case  of  husband  and  wife  Kung  tat  a  demand  in 
right  of  tbe  wife,  though  if  tbe  bnsband  dies,  it  is  no  abatement,  as  herein  befon 
mentioned,  jet  if  they  have  examined  witnesses,  and  afterwards  the  husband 
dies,  the  wife  is  not  bound,  unless  she  chooses ;  and  she  maj  file  a  new  Bill  and 
examine  tbe  same  witnesses  over  again,  as  if  no  examination  had  ever  taken 
place.  But  if  the  Bill  is  brought  against  the  bnsband  and  wife,  where  tbe  wife's 
property  is  concerned,  as  if  she  is  an  execntriz,  and  the  defendant's  answer  and 
witnesses  are  examined,  and  publication  passes,  and.  tbe  husband  afterwards 
dies,  it  has  been  decided,  that  the  wife  thali  be  bound  by  tbe  answer  and  depo- 
ntiont.  Upon  this,  I  cannot  help  observing,  that  there  seems  an  inconsistency 
in  the  ptiodple,  that  tbe  wife  surviving  should  be  bound  by  the  answer  and  de- 
positions, when  she  was  defendant  with  her  husband,  but  not  by  their  Gill  and 
depositions,  when  they  stood  in  the  cbaiacl«r  of  plaintiffs.  In  the  lost-mentioned 
case,  the  Court  takes  a  distinction,  that,  although  the  wifb  shall  be  bound  by  the 
answer  and  depoailions  In  a  matter  of  personal^,  yet  in  case  of  the  wife's  inher- 
itance, it  might  be  otherwise.  Bnt,  in  another  case,  tbe  Master  of  the  Bolls 
seems  to  have  allowed  a  husband's  answer,  whereby  he  had  confessed  a  settlo- 
ment,  to  be  read  as  evidence  against  tbe  vrife,  though  it  was  insisted,  that,  it 
being  the  ease  of  the  wife's  inheritance,  ^e  was  not  bound  by  such  evidence. 
And  there  seems  an  anomaly  in  another  rule  of  pleading  relative  to  the  above- 
mentioned  case  of  husband  and  wife,  which  is,  that  although  where  tbey  exhibit 
flteir  Bill  for  a  demand  in  ber  ^ht,  and  the  husband  dies,  the  wife,  if  she  tbinki 
proper,  may  proceed  in  the  cause  without  a  Bill  of  Revivor,  she  alone  having 
the  ^ole  interest,  and  the  whole  advantage  of  the  proceedings  surviving  to 
her;  so  much  so,  that  if  any  judgment  has  been  oblmned,  even  fbr  coats,  she 
will  be  entitled  to  the  benefit  of  it;  jet,  if  she  does  not  choose  to  proceed  in  the 
cause,  the  Bill  is  considered  as  abated,  and  she  is  not  liable  to  &e  costs.  And 
the  case  is  the  same,  if  a  female  plaintiff  marries^  pending  a  snit,  and  afterwards, 
before  revivor,  her  bnsband  dies ;  for  ber  incapacity  to  proeecnte  the  snit  is  re- 
moved ;  bnt  the  subsequent  proceedings  are  in  tbe  name  and  description,  which 
she  has  acqubed  by  the  nuuriage."  Cooper,  Eq.  FL  66,  67,  and  caws  there 
cited.  See  Gnnt  v.  Tan  Schoonboven,  9  Faige,  B.  2Sft ;  Alston  i^  Jones,  3  Barb. 
Cb.  B.  Ml. 
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cause,  she  may  do  so  vitbout  a  BiQ  of  Reriror ;  for  ^e  alone 
has  the  whole  iDtereat,  and  the  husband  was  a  party  in  her 
right,  and  dierefore  the  whole  advantage  of  the  proceedings 
Burvives  to  her ;  so  that  if  any  jodgment  has  been  obtained, 
even  for  costs,  she  will  be  entitled  to  the  benefit  of  it.^  But  if 
^e  takes  any  step  in  the  sab  after  her  husband's  death,  she 
makes*  herself  liable  to  the  costs  from  the  beginning.'  If  a 
female  plaintiff  marries,  pending  a  suit,  and  afterwards,  before 
revivor,  her  husband  dies,  a  Bill  of  Revivor  becomes  nnneces* 
sary,  her  incapacity  to  prosecute  the  suit  being  removed."  But 
the  subsequent  proceedings  ought  to  be  in  the  name  and  with 
the  de8cnpti<Hi,  whidi  she  has  acquired  by  the  marriage.* 
[And  if  the  wife  dies,  pending  a  suit  by  h^'self  and  husband 
for  an  account  of  the  rents  of  her  estate,  her  personal  repre- 
■sentativea  are  not  necessary  parties  to  a  Bill  of  Revivor.*] 

§  S62.  For  the  like  reason,  if  ihe  pWntiff,  in  a  Bill  of  In- 
terpleader, should  die  after  a  decree  that  the  defendants  should 
interplead,  there  will  he  no  abatement  of  the  snit ;  for  by  such 
a  decree  the  suit  is  terminated  aa  to  the  plaintiff,  although  the 
litigation  may  still  continue  between  the  defendants  under  the 
-deo-ee  of  interpleader  ;  and  in  that  event  the  cause  may  still 
proceed,  witliout  any  revivor  against  the  representatiws  of  ths 
plaintiff." 

§  363.  Wlienever  Aere  is  an  Original  Bill  and  a  Cross  Bill 
thereto,  if  an  abatement  takes  place,  there  must  generally  be  a 
Bill  of  Revivor  in  each  cause.  But  if  the  Bills  regard  an 
account,  and  there  is  a  decree  for  an  account,  the  two  causes 
become  thereby  so  consolidated,  that  one  Bill  of  Revivor, 
praying  for  a  revivor  of  the  whole,  will  revive  both  causes.^ 


1  Mtf.  Eq.  H.  by  Jwemy,  89,  60.  S  Ibid. 

a  Ibid.  «  Ibid. 

>  Jones  V.  ^pwinth,  8  Bcavan,  287. 

•  Mitf  Eq.  Fl.  by  Jeremy,  60  ;  Ante,  g  SBT  a. 

»  Cooper,  Eq.  PI.  64;  Wyatt,  Pr.  Reg.  88;  ffinde,  Cb.  Pract  61  ;  CHIb.  For. 
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S  364).  Having  stated  the  cases,  where  a  BOI  of  Revivor  is 
not  necessary,  notwithstanding  an  intervening  death  of  one  of 
the  parties,  let  as  now  proceed  to  consider  the  cases  in  which 
a  Bill  of  Revivor  is  necessary  and  proper.  Wherever  a  suit 
abates  by  death,  and  the  interest  of  the  person,  whose  death 
has  caused  the  abatement,  is  transmitted  to  thai  representative, 
n^ch  die  law  gives  or  ascertains,  as  an  heir  at  law,  or  an  ex- 
ecutor or  administrator,  so  that  the  title  cannot  be  disputed,  at 
least  in  die  Court  of  Chancery,  but  the  person,  in  whom  the 
title  is  Tested,  is  alone  to  be  ascertained,  the  suit  may  be  con- 
tinued by  a  Bill  of  Revivor  merely.^  If  a  suit  abates  by  llie 
marriage  of  a  female  plaintiff,  and  no  act  is  done  to  affect  the 
rights  of  the  party,  but  the  marriage,  no  title  can  be  disputed. 
The  person  of  the  husband  is  the  sole  fact  to  be  ascertained  ; 
and,  therefore,  the  suit  may  be  continued  in  this  case,  likewise, 
by  Bill  of  Revivor  merely.* 

§  36^.  In  the  case  of  a  Bill  brought  by  a  creditor  tm  be- 
half of  himself  and  all  other  creditors,  if  he  dies,  the  suit  may 
be  revived  by  his  personal  representative.  If  the  latter  does 
not  choose  to  revive  it,  then  any  other  creditor,  at  least  any 
one  who  has  proved  his  debt  under  a  decree  before  the  Master, 
may,  by  a  supplemental  Bill,  continue  the  cause,  and  proceed 
therein  for  the  benefit  of  all  the  creditors.'  [And  this  is  on 
die  ground  that  the  creditor,  so  reviving,  was  really  one  of  the 
original  plunti&  ;  but  where  an  administration  suit  abates  by 
the  marriage  of  a  female  plaintiff,  a  pecuniary  legatee,  not  a 


1  Hitf.  Eq.  PL  hj  Jeramy,  G9  ;  Cooper,  Eq.  PL  63,  64. 

>Mit££q.  Fl.  by  Jaremy,  69,ftndcMai  then  cited;  GUb.  For.  Bom.  ITS, 
177, 189 ;  YfyMt,  Pr.  it^.  BO ;  Doaglu  e.  Sherman,  3  Paige,  B.  SS8 ;  Phdi* 
e.Sproiile,  4  Sim.  318. 

3  Mit£  Eq.  PI.  b;  Jeremy,  79,  and  note  (0  ;  IHion  t.  Wyatt,  4  Uadd.  B. 
899;  Bomef  «.  Moigan,  1  Siia.  &  Stn.  3S8  ;  Houldilch  v.  Doune^l,  1  Sim.  ft 
8ta.B.479;  Davea  n.  Wiiltum,  1  Km.B.  S.  It  ia  often  said,  that  the  creditor  in 
Rich  a  case  hu  a  right  to  reviue.  But  qiuare,  whether  the  suit  in  luoh  a  eaae  ia 
tochnically  abated  ?    See  1  £q.  Ahridg.  2,  S ;  Cooper,  Eq.  PI.  SO. 

as* 
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party  to  the  originsl  suit,  bat  to  whom  the  Muter  had  com- 
mitted the  further  prosecution  of  the  auit  before  sa<^  abate- 
ment, cannot  afterwards  revive  it  by  a  Bill  in  her  own  name, 
although  the  original  plaintiff  refiue  to  revive ;  for  no  peiBona, 
except  tiie  partieB  to  the  origitud  suit,  or  their  bars  or  n^H^ 
aentattves,  can  revive.^] 

§  366.  Whm  a  suit  became  abated  after  a  decree  sagned  and 
enrolled,  it  was  anciently  the  practice  to  revive  the  decree  by  a 
snbpcBna  in  the  nature  of  a  sein  facias,  upon  the  return  of 
which,  the  party,  to  iM^iom  it  was  directed,  might  show  caose 
i^funst  the  reviving  of  the  decree,  by  insisting  that  he  was  not 
bound  by  the  decree ;  or  that  for  some  odier  reason  it  oo^it 
not  to  be  enforced  agwnst  him ;  or  that  the  person  suing  the 
sabpcena,  was  not  entitled  to  the  benefit  of  the  decree.'  If  Ae 
(pinion  of  the  Goort  was  in  his  favor,  he  was  dismissed  with 
costs.  If  it  was  against  him,  or  if  he  did  not  oj^Kise  the  re- 
viving of  the  decree,  interrogatories  were  exhibited  for  his  ex- 
amination, touching  any  matter  necessary  to  the  proceedings.' 
If  he  opposed  the  reviving  of  the  decree  on  die  ground  of 
&cts,  which  were  disputed,  he  was  tdso  to  be  examined  upon 
interrogatories,  to  vdiich  he  might  answer  or  plead  ;  and,  iasoe 
being  joined,  and  witnesses  examined,  the  matter  was  finaUy 
heard  and  determined  by  the  Court.*  But  if  there  had  been 
any  proceedings,  subsequent  to  the  decree,  this  process  was  in- 
eSectual,  as  it  revived  the  decree  only,  and  tlie  subsequent  pn^ 
eeedings  could  not  be  revived  except  by  Bill.  The  enrolment 
of  decrees  being  now  much  disused,  it  is  become  die  practice 
to  revive  in  all  cases,  indiscriminately,  by  BiU.*^ 

§  367.  A.  suit,  which  has  become  entirely  abated,  may  be 
revived  as  to  part  only  of  the  matter  in  litigaticm,  or  as  to  a 
part  by  one  Bill,  and  as  to  the  other  part  by  another.     Thus, 

1  WiUiami  tr.  Gbord,  7  Eng.  Law  &  Eq.  B.  389. 

■  Uit£  Eq.  PI.  tr^  Jeramj,  69,  70,  and  cases  then  cited ;  GilK  For.Bom.  177. 

*Itnd.  4Ilnd. 

s  Hit£  Eq.  Fl.  1^  JeTem^,  69, 70,  and  casee  there  dted ;  GHIb. Ft^.Bom.  ITT- 
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if  dm  rights  of  a  plundff  in  a  sait  i^khi  his  death  become 
Tested,  a  part  in  his  real,  and  a  part  in  his  personal  representsp 
tives,  Ae  real  rqiresentative  may  revire  the  suit,  so  far  as  con- 
cerns his  title,  and  the  personal  representatire,  so  iar  as  his  A^ 
jnand  exteads.^ 

§  368.  Therefore,  where  the  plaintiff's  intestate  had  obtained 
a  decree  against  Ae  defeodant  for  payment  of  a  sum  of  money, 
and  also  for  a  conv^ance  of  land  and  a  delivery  of  deeds ; 
but  before  any  thing  was  done  upon  it,  he  died  intestate  ;  and 
the  pluntiff,  aa  his  persmal  representative,  having  revived  the 
decree,  the  defendant  objected,  because  the  heir  was  not  made 
a  party,  and  a  decree  could  not  be  revived  in  parts.  But  the 
Court  held,  ^t  it  was  like  a  judgment  at  law  in  waste,  where 
there  may  be  two  revivors,  and  they  ordered  the  decree  to  be 
revived  as  to  the  personalty.' 

§  369.  When  there  are  several  plunti&,  or  several  defend- 
ants, alt  having  an  interest,  which  survives,  the  death  of  any 
one  of  them  makes  an  abatement  only  as  to  himself,  and  the 
suit  is  continued  as  to  the  rest  who  are  Uving.'  But  if  any 
tiling  is  required  to  be  done  by  or  against  die  interest  of  the 
parly,  who  is  dead,  his  proper  representative  must  be  brought 
before  the  Court  by  a  Bill  of  Revivor.*  If  some  of  die  plain- 
tifi&,  entitled  to  a  Bill  of  Revivor,  refuse  to  job  b  it,  they  may 
be  made  parties  defendant.' 

§  970.  If  a  decree  is  obtained  against  an  executor  for  the 
payment  of  a  debt  of  his  testator,  and  of  costs  out  of  the  assets, 
and  the  executor  dies,  and  his  representative  does  not  become 
the  representative  of  the  testator,  the  suit  may  be  revived 
against  the  representative  of  the  testator,  and  the  assets  may 


I  Uhf.  Eq.  FL  bj  Jeremj',  79,  80 ;  Gilb.  For.  Ttom.  174. 

*  Cooper,  £q.  Fl.  71,  &nd  CBBM  tliere  cit«d ;  Ferren  e.  CSierrr,  1  Eq.  Abridg. 
4  pL  11. 

'  Anta,  I  SM. 

<Ibid. 

t  finch  V.  fTiDohdMa,  1  Eq.  Abridg.  S  pL  7 ;  Nicoll  p.  Booserelt,  8  Jobtu- 
OI1.&.6O;  Aat«,S669. 


-obvGoo»^lc 


880  EQUITY   PLEADINGB.  [cH.   Tin. 

be  pursued  in  his  hands,  widiout  reviTing  against  the  repr^ 
sentative  of  the  original  defendant.^ 

§  370  a.  Where  a  Bill  is  filed  by  a  plaintiff  to  revive  a  suit 
after  a  decree,  and  to  prosecute  the  decree,  it  is  not  compet^t 
for  the  defendant  in  bis  answer  to  resist  the  revival  by  stating 
matter  which  existed  before  the  decree,  or  which  has  arisen 
Eonce ;  and  such  matter,  if  stated,  will  be  treated  as  imperti- 
nent.' The  reason  is,  that  if  the  &cta  existed  before  die  d^ 
eree,  and  the  proper  time  for  making  them  a  part  of  the  defence 
has  been  permitted  to  pass  by,  the  omission  cannot  be  supplied 
in  this  manner  ;  and  if  new  matter  has  arisen  since  the  decree, 
varying  the  situation  of  the  parties,  other  means  exist  for  bring- 
ing it  forward.  The  rig^t  of  a  party  to  prosecute  a  decree, 
and  to  do  what  is  necessary  for  that  purpose,  cannot  depend 
upon  the  merits  of  the  decree.' 

§  371.  It  is  a  general  rule,  that  no  suit  shall  be  revived  for 
costs  merely,  unless  such  costs  are  taxed,  and  report  thereto 
made  in  the  lifetime  of  the  party.*  But  i£  costs  are  to  be  paid 
out  of  an  estate,  the  suit  may  be  revived  for  them.  And  the 
case  is  still  stronger,  if  a  Bill  of  Revivor  is  brought  for  a  duty 
and  costs,  although  the  costs  are  not  taxed  in  the  defendant's 
lifetime.' 

§  371  a.  A  Bill  of  Revivor  cannot  properly  be  bronght 
upon  a  Bill  of  Discovery  merely,  after  die  answer  is  put  in  and 
the  discovery  is  naade ;  for  in  such  a  case  the  entire  object  of 
the  Bill  has  been  obtained ;  and  the  plaintiff  can  have  no  motive 
for  reviving  it ;  and  the  other  party  has  no  interest  in  reviv- 
ing it.« 

>  Uitf.  £q.  Fl.  hj  Jeremjr,  78  ;  Johnson  r.  Peck,  2  Tet.  i66. 

>  Deraynea  v.  Monu,  1  Mylne  &  Crug,  21S,  !29 ;  Foat,  §  876. 
3  Ibid. ;  Ante,  §  3S3,  SS3,  &iid  noUi ;  Port,  S  ^76.  423. 

*  Cooper,  Eq.  PI.  6S  ;  Gilb.  For.  Bom.  181 ;  Tyatt,  Pr.  Beg.  93  ;  Jenonr  «. 
Jeoonr,  10  Yta.  672.  Bat  see  Hoi^d  v.  ScndAinore,  S  Vei.  jr.  816,  S18  ;  S.  C. 
8  Tes.  195 ;  Glentiam  v.  Stutirell,  1  Dick.  14 ;  Dodran  t>.  OUtbt,  Bunb.  B.  160; 
Bbwer  v.  Morreti,  3-Atk.  172 ;  Kemp  v.  Mackrell,  8  Atk.  812 ;  Jotuuoii  t>.  Peck, 
2  Yer.  466.    But  see  Trari*  tr.  Waten,  1  Johni.  Cb.  B.  88. 

»Ibid. 

'  Honbnrg  «.  Baker,  I  Feten,  B.  292,  23G.    After  a  discoray  ia  obtuned 
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§  S72.  Hitherto  we  bare  been  considering  cases  where  the 
plaintiff  may  revive.  In  sonte  cases  a  defendant,  after  a  decree, 
is  permitted  to  file  a  Bill  of  Revivor,  if  the  plaintiff,  or  those 
standiDg  in  his  right,  ne^^ect  to  do  it ;  for  then  the  rights  (^ 
tiie  parties  are  ascertained ;  and  the  plaintiff  and  the  defeodant 
are  equally  entitled  to  the  benefit  of  the  decree,  and  equally 
have  a  right  to  prosecute  it'  Bat  this  rule  nrnst  be  taken 
with  some  qualification.  Lord  Hardwicke  has  ei^ressly  laid 
it  down,  thai  a  defandant  can  revive  only  in  one  instance,  and 
ibat  is,  afiter  a  decree  to  account ;  for  ia  that  case  both  parties 
are  actors.'  But  the  princifde  has  been,  by  subsequent  deci- 
taooa,  extended  to  every  case,  in  which  the  defendant  can  derive 
a  benefit  from  the  furrier  proceedings.'  Thus,  where  the  as* 
flignees  of  a  baokrupt  filed  a  Bill  against  a  person  claiming  as 
s  mortgagee,  and  the  title  of  the  bankrupt  was  under  a  fine  1^ 
a  tenant  in  tail,  as  to  whose  legitimacy  a  question  was  made, 
and  a  decree  was  made,  directing  an  issue,  in  which  issue  the 
verdict  was  against  the  legitimacy ;  and  then  the  mortgagee 
died,  and  his  representatives  filed  a  Bill  of  Revivor ;  although 
it  was  objected,  on  the  behalf  of  the  assignees,  that  a  defendant 
cannot  revive,  exc^  after  a  decree  for  an  account ;  yet  the 
revivor  was  permitted.* 

§  87s.  Upon  the  same  principle,  there  would  seem  to  be  no 
objection  to  a  defendant's  reviving  the  suit  after  a  decree  in  the 
case  of  a  Bill  for  the  specific  performance  of  an  agreement,  or 
for  a  partition,  or  for  a  trustee  to  convey  the  legal  estate.  But 
ibe  defendant  must,  in  all  such  cases,  hare  an  interest  in  the 
further  prosecution  of  the  suit.  And,  therefore,  where  his 
only  object  is  to  dissolve  an  injunction  and  proceed  at  law,  the 

upon  Rich  a  Bill,  it  ii  not  proper  to  dunuu  the  Bill ;  but  the  Court  should  pan 
an  order,  that  no  Airther  procee^ngs  be  had  in  the  canoe.    Ilnd. 

I  Cooper,  Eq.  PL  68. 

3  Cooper,  £q.  B.  68 ;  Anon.  3  Atk.  69S ;  DevaTnes  v.  Morria,  1  Mylne  Jfc 
Craig,  E.  318 ;  Mhf.  Eq.  PI.  by  Jeremy,  4tb  edit  p.  79. 

3  Cooper,  E<i.  PI.  68;  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit  p.  79  and  note  (g). 

*  C<K^,  Eq.  PI.  68 ;  WilUaiu  v.  Cooke,  10  Vea.  406. 


-obvGoo»^lc 


882  EQUITY  PLEADmoB.  [CB.  Tin. 

Court  will  not  permit  bim  to  revive.^  However,  in  a  case 
where  the  plaintiff,  after  a  decree  to  retieem  certain  mortgaged 
premises,  filed  his  Bill  of  Revivor,  but  neglected  to  revive,  «i 
the  time  for  the  defendant's  answering  being  out,  the  defendant 
was  allowed  to  revive,  and  to  carry  on  the  decree  under  the 
plaintirs  Bill.' 

§  S^4i.  In  r^ard  to  tbe  frame  of  a  Bill  of  Revivor,  a  brief 
statement  may  suffice.  A  Bill  of  Revivor,  then,  must  state 
the  original  Bill,  or  rather  who  were  the  plaintifib  and  defend- 
ants to  it,  and  what  its  prayer  or  object  was,  and  the  several 
proceedings  thereon,  and  the  abatement.'  It  ought  also  to 
show  the  title  of  the  pluntiff  to  revive  the  suit.*  It  is,  also, 
necessary  to  state  so  much  new  matter,  and  no  more,  as  is  re- 
finisite  to  show,  how  the  plaintiff  becomes  entitled  to  revive, 
and  to  charge,  that  the  cause  ought  to  he  revived,  and  to  stand 
in  the  same  condition,  with  respect  to  the  parties  to  tbe  migiiial 
as  it  was  at  the  time  when  the  abatement  happened  ;  and  it 
must  pray,  that  the  suit  may  be  revived  ac^rdingly.'  It  may 
likewise  be  necessary  in  many  cases,  to  pray,  that  the  defends 
ant  may  answer  the  Bill  of  Revivor  ;  as  in  die  case  of  an  ad- 
mission of  assets,  or  an  account  of  the  perscmal  estate  being 


I  Cooper,  £q.  PL  69. 

9  Cooper,  Eq.  PI.  68,  69,  uid  the  dwes  there  cited ;  NH£.  Eq.  PL  hy  Uenntj, 
79 ;  1  Eq.  Abridg.  2,  S ;  Wy»tt,  Pr.  Reg.  92. 

3  The  49th  Order  of  the  Engliih  Orden  of  1S41,  prorides,  ■■  That  it  ihall  not 
he  Deceturf  in  an;  Bill  of  Bevivor,  or  rapplemeotal  Bill,  to  set  forth  auf  of 
the  statements  in  the  pleadings  in  the  original  anit,  nnlesB  the  special  circum- 
■tances  of  the  case  maj  require  it"  The  Supreme  Court  of  the  United  Stales 
have  adopted  the  same  Rule.  See  Equity  Roles  of  Jannarj  Term,  1S43,  Knle 
47,  1  Howard,  R.  lotrod.  p.  66 ;  17  Peten,  Appendix,  p.  69.  But  tlus  Rule 
does  not  dispense  with  the  necessity  of  stating,  in  a  Bill  of  Revivor,  bo  much  of 
Ae  pleading!  in  the  original  suit  as  is  sufficient  to  show  the  title  of  (he  plaintiS^ 
as  against  the  defendant,  to  revive  the  soit.  Griffith  v.  Kcketts,  3  Hara,  R. 
476. 

4  Phelps  V.  Sproole,  4  Sim.  R.  818;  Tlgersv.Lord  Andlej,  9  Sim.  R.  72,75; 
Hilf.  Eq.  PI.  bj  Jeremy,  76  ;  Cooper,  Eq.  H.  70. 

*  Cooper,  Eq.  PI.  70;  Comfiu,  Rep.  670;  Mit£  Eq.  PL  bj  Jeremj,  76. 
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requisite  from  the  representatiTe  of  a  deceased  party.^  In  this 
latter  case,  if  the  defendant  does  admit  assets,  the  cause  may 
proceed  agwnst  him  upon  an  order  of  revivor  merely.'  But  if 
he  does  not  make  that  admission,  the  cause  must  be  beard  tot 
the  purpose  of  obtaining  the  necessary  accounts  of  the  estate  of 
die  deceased  party,  to  answer  the  demands  made  agtunst  it  by 
die  suit.'  And  the  prayer  of  the  Bill,  therefore,  in  such  a  case 
nsuaUy  is^  not  only,  that  the  suit  may  be  revived,  hut  also,  that 
in  case  the  defendant  shall  not  admit  assets  to  answer  the  pur- 
poses of  the  suit,  such  accounts  may  be  taken.  And  so  far,  the 
Bill  is  in  the  nature  of  an  original  Bill.*  Upon  a  Bill  of  Re- 
vivor, the  sole  questions  before  die  Court  are,  the  competency 


I  Cooper,  Eq.  n.  TO ;  Wyatt,  Pr.  Reg.  91 ;  Hitf.  Eq.  PL  bj-  JereDi7,  76. 

aitnd. 

3  Cooper,  £q.  Fl.  TO ;  Mitf.  Eq.  PL  by  Jentay,  TS. 

<CoopeT,£q.  FLTO,  andcuestlieTecilcdiGilb.For.  Bom.lT3,174;  Wf&tt, 
Pr.  Reg.  91-S4.  Xbis  pMMga  ii  taken  hj  Mr.  Cooper  almost  literally  from 
Lotd  Bedeadale'a  TreatiM,  (Mit£  Eq.  Fl.  by  Jeremy,  76,  77.)  Bnt  the 
few  wordi  added  by  Mr.  Cooper,  make  the  kdh  more  clear  and  definite,  and  I 
have  tlierefore  followed  the  latter,  l^e  following  paraage  from  Lord  Rede»- 
dale'a  £q.  PI.  77,  78,  maj  be  nselol  to  thaw  the  practice  ai  to  Billi  of  Bevivor. 
"  Upon  a  Bill  of  BevfTOr,"  nj»  he,  "  the  defendants  mmt  answer  in  eight  dajs 
after  appeannce,  and  rabnut,  that  the  lait  shall  be  revived,  or  show  cause  to  the 
contrarj;  and  in  de&nlt,  unleas  the  defendant  has  obtained  an  order  for  further 
time  to  answer,  the  soit  may  be  reviTed  without  answer,  by  an  order  made  upon 
motion,  as  a  matter  of  coane.  The  gronod  for  Out  ia  an  allegation,  that  the 
time  allowed  the  defendant  to  answer  bj  the  course  of  the  Court  is  expired,  and 
that  no  answer  is  put  in.  It  is  therefore  presumed,  that  the  defendant  can  show 
BO  canse  against  reriving  the  snit  in  the  manner  prajed  in  the  Bill.  An  order 
to  revive  may  also  be  obtained  in  like  manner,  if  the  defendant  puts  in  an  an- 
■wer,  anbmitting  to  the  revivor,  or  even  without  that  ■abmisuon,  if  he  shows  no 
cause  against  the  revivor.  Thongh  the  snit  u  revived  of  course,  in  de&olt  of 
the  defendant's  answer  within  eight  days,  he  must  jet  put  in  an  answer,  if  the 
Bill  requires  it.  As,  if  the  Bill  seeks  an  admission  of  assets,  or  calls  for  an  an- 
swer to  the  original  Bill,  the  end  of  the  order  of  revivor  being  only  to  pnt  the 
snit  and  proceedings  in  the  ritnation  in  which  thej  stood  at  the  time  of  &«  abate* 
nent,  and  to  enable  the  plaintiff  to  proceed  accordingl j.  And  notwithstanding 
an  order  fbr  revivor  has  been  thus  obtained,  jet  if  Uie  defendant  conceives,  that 
the  phunliff  is  not  entitled  to  revive  the  suit  agMnst  him,  he  may  take  Ihooe 
stepa,  which  are  necessary  to  prevent  the  further  proceeding  on  the  Bill,  and 
which  will  be  noticed  in  treating  of  the  cUfferent  modes  of  defence  to  Billa  of 
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of  the  parties  to  revive,  or  the  correctnesi  of  the  frame  of  tbt 

§  8^5.  If  a  defendant  to  an  original  Bill  dies  before  putting 
in  an  answer ;  or  after  an  answer^  to  which  exceptions  have 
Iteen  taken ;  or  after  an  aaiendment  of  the  Bill,  to  which  no 
answer  has  been  given ;  the  Bill  of  Revivor,  although  re* 
qniriog  in  itself  no  answer,  most  pray,  that  the  person,  against 
whom  it  seeks  to  revive  the  suit,  may  answer  the  original  Bill, 
or  BO  much  of  it,  aa  the  exceptions,  taken  to  the  answer  of  the 
former  defendant,  extend  to,  or  as  the  amendment,  remaining 
unanswered,  requires.' 

§  376.  Where  a  Bill  of  Revivor  is  brought  by  a  defendant 
after  a  decree,  it  merely  substantiates  the  suit,  and  brings  be* 
fore  the  Court  the  parties  necessary  to  see  to  the  execution  of 
the  decree,  and  to  be  the  ot^ects  of  its  operations,  rather  than 

ReTiTor.  Aad  though  theM  rtepE  should  not  be  taken,  jet  if  the  plaintiff  doei 
not  show  a  tide  to  rcTive,  he  cannot  finally  have  the  benefit  of  tLe  suit,  when 
the  detenninatio;!  of  the  Conrt  ii  called  for  on  the  subjects"  He  adds :  "  Afier 
a  cause  is  rsTived,  if  the  person  reTiviug,  finds  the  original  Bill  to  require 
amendment,  and  the  pleadings  arc  in  such  a  state,  that  an  amendment  of  tbe 
Bill  would  be  penuitted,  if  the  deceased  party  were  liring,  the  Bill  may  be 
amended  notwithstanding  the  death  of  that  party ;  and  maiten  may  be  inserted 
which  existed  before  the  original  Bill  was  filed,  and  statad,  as  if  tbe  deceased 
party  had  been  living."  In  Tan  Heythnsen's  Equity  Drafhsnao,  840-M6,will 
be  found  the  common  forma  o(  Bills  of  Revivor.  Tbe  common  pn^er  in  the 
caseofa  BtU  trf  Revivor  on  Ibc  deaths  the  plaintiff,  is;  "  To  the  end,  therdbn, 
that  the  sud  defendant  may  answer  the  premises,  and  that  the  said  snit  and 
proceedings,  which  so  became  abated  as  aforesaid,  *may  stand  revived,  and  be 
in  the  same  pli^t  and  condition,  as  the  same  were  in  at  the  time  of  the  death 
of  the  said  J.  A.,  or  that  the  sud  defendant  may  show  good  cause  to  the  con- 
trary; May  it  please,  &c."  In  tbe  case  of  the  death  of  lite  defendant,  it  is  as 
follows :  "  Therefore,  that  tbe  said  snit  and  proceedings,  which  became  so  abated 
by  tbe  deatb  of  the  said  S.  N.,  may  stand  and  be  revived  agunst  the  siud  T.  B. 
and  be  in  tbe  same  plight,  state,  and  condition,  as  the  same  were  in  at  the  time  of 
the  abatement  thereof.  And  that  plaintiff  may  have  the  benefit  thereof;  or  that 
tbe  said  defendant  T.  It.  may  show  caose,  why  the  said  suit  and  proceedings 
sboold  not  be  so  revived,  and  that  the  same  may  be  revived  accordingly."  Van 
Heyth.  £q.  DraAs.  841,  S42. 

i  Bettea  o.  Dana,  2  Somner,  B.  S88. 

3  Mitf.  £q.  PI.  by  Jeremy,  76,  77,  and  cases  there  oiled ;  Cooper,  £q.  n 
TO,  71. 
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to  litigate  the  claims  made  by  the  several  partieB  in  the  original 
pleadings,  except  so  far  as  they  remain  andecided.' 

§  377.  Fourthly ;  a  Bill  in  the  nature  of  a  Bill  of  Revivor. 
We  have  seen,  that  a  Bill  of  Revivor,  properly  bo  called,  liee 
only  in  cases,  where  a  death  intervenes,  and  it  is  necessfu-y  to 
bring  the  proper  representatives  of  the  deceased  party  in  the 
realty  or  in  the  personalty  before  the  Court;  or,  where,  by 
reason  of  the  marriage  of  a  female  plaintiff,  her  rights  are  ao 
modified,  ^t  the  suit  cannot  be  carried  on  by  heraelf  alone, 
but  her  bnsband  becomes  a  necessary  party.'  In  each  of  these 
cases,  there  is  no  other  fact  to  be  ascertained,  than  whether  the 
new  party  brought  before  the  Court  has  the  character  imputed 
to  him.  If  he  has,  the  revivor  is  of  course."  But  there  are 
many  cases,  in  which  there  are  other  fects,  which  may  be 
brought  into  litigation,  besides  the  mere  question  of  the  char- 
acter of  the  new  party ;  and  to  such  cases,  therefore,  the 
simple  Bill  of  Revivor  does  not  technically  apply.  Under 
such  circumstances,  an  original  Bill,  in  the  natui:e  of  a  Bill  of 
Revivor,  is  the  appropriate  process  to  bring  those  facts  before 
the  Court,  and  to  put  the  original  proceedings  again  in  modoo, 
and  to  enaUe  the  new  party  to  have  the  ben^t  of  the  formw 
proceedings.* 

§  Sr^S.  Thus,  if  the  death  of  a  party,  whose  interest  is  not 
determined  by  his  death,  is  attended  with  such  a  transmissioB 
of  his  interest,  that  the  title  to  it,  as  well  as  the  person  entitled, 
may  be  litigated  in  the  Court  of  Chancery,  as  in  the  case  of  a 
devise  of  a  real  estate,  the  suit  is  not  permitted  to  be  continued 
by  a  Bill  of  Revivor.  An  original  Bill  upon  which  the  title 
may  be  litigated,  must  be  filed.     And  this  Bill  will  have  so  fai* 


t  Hit£  Eq.  FLbf  Jeremy,  79,  Midcaiei  there  cited;  Coopa',  Eq.  Fl.  Tl ;  D«- 
njnv  V.  Monia,  1  Mjlne  &  Cnig,  319,  995 ;  Ante,  j  870  a. 

9  Ante,  t  S64 ;  Cooper,  Eq.  FL  G4. 

aiUd. 

4  HttC  £q.  FL  hj  Jtxemj,  Tl,  B7 ;  Wjatt,  Pr.  B^.  90, 91 ;  Attontj-QwntA 
«F(Mtar,3Har«,B.81,9S,  U;  Aiite,SHO;  Poit,|  B7». 
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the  effect  of  a  Bill  of  Revivor,  that  if  the  title  of  the  repr&* 
sentative  substituted  by  the  act  of  the  deceased  party  is  e«- 
ti^liabed,  the  same  benefit  may  be  had  of  the  proceedings 
opon  the  former  Bill,  as  if  the  suit  had  been  cootinued  by  a 
Bill  of  Revivor.^ 

§  379-  The  ground  of  this  distinction  between  Bills  of  Re- 
vivor, and  Bills  in  the  nature  of  Bills  of  Revivor,  seems  to  be, 
that  the  former,  in  case  of  death,  are  fonoded  upon  mere 
privity  of  blood  or  representation  by  operation  of  law ;  the 
latter  upon  privity  of  estate  or  title  by  the  act  of  the  party.' 
In  the  former  case,  nothing  can  be  io  contest,  except  whether 
the  party  be  the  heir  or  personal  representative ;  in  the  latter, 
the  nature  and  operation  of  the  whole  act,  by  which  the  privity 
of  estate  or  title  is  created,  is  open  to  controversy.'     Hius,  for 


iHitT.  Eq.  PI.  ^  Jeremy,  71;  Id.  97,  and  cum  then  cited ;  1  Eq.  Abridg. 
3,  8 ;  Clare  t>.  Wordell,  2  Vern.  648 ;  8.  C.  I  Eq.  Abridg.  8,  pi  8 ;  Wyatt,  Pr. 
Beg.  80  ;  Jonea  v.  Jonea,  3  Atk.  !17 ;  Dou^aaa  v.  Sherman,  2  lUge,  K.  SB8. 
Lord  Bedmdale  repeals  the  same  prapoaition,  with  some  alight  alt«raUoni,  in 
p.  97  of  his  Treatise.  Ilii  language  there ii :  "It  boa  been  already  men dooed, 
that  when  the  inloreit  of  a  party  dying  is  transmitted  to  another  in  such  a  man- 
■ar  that  the  tnuuauaaon  may  be  litigated  in  thia  Court,  as  in  the  case  of  a 
de^se,  the  anit  cannot  be  revived  by  or  against  the  person,  to  whom  the  interest 
ii  ao  tTaoamitted;  but  that  auch  peraon,  if  he  aucceeda  to  tbe  interest  of  a  plain- 
tiff,  is  entitled  to  the  benefit  of  the  former  suit ;  and  if  he  anccceda  to  tbs 
interest  of  a  defendant,  the  pluntiff  is  entitled  to  the  benefit  of  the  farmer  suit 
against  him ;  and  that  this  benefit  is  to  be  obldued  by  an  original  Bill  in  natim 
oi  a  Bill  of  Heviror." 

B  Wyatt,  Pt.  Beg.  90. 

>  Thia  subject  ia  diacnaKd  at  large  in  Slack  v.  Wetoott,  8  Hason,  B.  S08.  to 
which  the  learned  reader  i«  referred.  GHbert,  in  Us  Forum  Bomannni,  17>, 
atatei  the  reaaons  thns  :  "  This  snbpcena  is  only  fi>r  the  heir,  execator,  or  ad- 
ministrator, who  cams  in  in  privity  as  they  call  it,  that  ia  in  immediate  repre- 
aentatioD  to  the  party  litigant  deceased;  for  a  devisee  or  aangnee  of  any  plaintiff 
cannot  have  sabptena  ad  renvtndum  aflor  the  deceaae  of  such  plaintiff.  And 
Ois  u  Ibr  two  reasons,  flnt,  becanse  they  looked  npon  a  snit  to  be  a  ekote  in 
action,  which  was  not  assignable  orer  for  fear  of  maintenance.  Bat  tUs  reason 
baa  been  long  since  obsolete  in  the  Conrt  of  Chancei7,  when  they  allow  the 
assignment  of  mch  interest.  But  the  second  and  better  reason  is,  beoaiMe, 
where  the  parly  devises,  or  asaigna  his  intereat,  andiBea;  if  the  deraee  or  a>- 
signee  were  to  bring  Ua  Bill  of  BeriTtw  against  the  deftadaat,  dia  Mr  «r 
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example,  the  heir  may  be  made  a  party  by  a  Bill  of  Revivor  ; 
for  his  title  is  by  mere  operation  of  law.  Bat  the  devisee 
must  come  in  by  a  Bill  in  the  nature  of  a  Bill  of  Revivor ;  ftH* 
he  comes  in  as  a  purchaser  under  the  testator,  in  privi^  of 
estate  or  title,  which  may  be  disputed.'  So,  where  new  tni»- 
teea  to  a  diarity  are  appointed  upon  the  death  or  resignadon  of 
the  old  trustees,  a  Bill  in  the  nature  of  a  Bill  of  Revivor  most 
be  brought,  to  make  them  parties ;  for  otherwise,  .if  not  made 
parties,  they  will  not  be  bound  by  the  decree.' 

§  S80.  The  Bill  is  sud  to  be  original,  merely  on  account  c^ 
the  want  of  that  privity  of  tide  between  the  party  to  the  former 
Bill  and  the  party  to  the  latter  Bill,  although  claiming  the  same 
interest,  which  would  have  permitted  the  continnance  of  the 
suit  by  a  Bill  of  Revivor.'  Therefore  when  the  validity  of 
the  alleged  transmission  of  interest  is  established,  the  party  to 
the  new  Bill  will  be  equally  bound  by,  or  have  advantage  of, 
the  proceedings  on  the  original  Bill,  as  if  there  had  been  such 
a  privity  between  him  and  the  party  to  the  original  Bill,  claim- 
ing the  same  interest.*  And  the  suit  is  considered  as  pending 
from  the  filing  of  the  original  Bill,  so  as  to  save  the  statute  of 
limitations,  to  have  the  advantage  of  compelling  the  defendant 
to  answer,  before  an  answer  can  be  compelled  to  a  cross  Bill, 
and  to  have  every  other  advantage,  which  would  have  attended 
the  institution  of  the  suit  by  the  original  Bill,  if  it  could  hare 
been  continued  by  a  Bill  of  Revivor  merely.' 


ex«cutor  would  be  pretennittod,  wlio  might  hvn  »  rigbt  to  content  nch  dia- 
pwtioD,  and  tberefitra  he  mnat  bring  lus  original  Bill,  and  make  the  heir  or 
execDtor  a  party." 

iCooper,  Eq.  PI.  63,  69,  77;  Gilb.  For.  Bom.  ch.  9,p.  172  ;  Wyatt,  Pr.  Reg. 
BO;  1  Eq.  Abridg.  2  B.  PI.  1 ;  HarnKin  ft  Kdlej,  2  Eq.  Abridg.  3  |  S.  C. 
Com]m(,B.6S9;  Dooglanr.  Sherman,  2  Paige,  SGS. 

■  Attorner-General  v.  Foster,  2  Hare,  81,  93  ;  Ante,  $  350  ;  Mitf.  Eq.  PL  bj' 
Jeremy,  71,  97,  4th  edlL  ;  Pott,  §  38J,  note. 

1  MitT. Eq.  PL  bf  Jeremj,  97,  9S. 

«IlHd. 

'  Mitf.  Eq.  PL  b;  Jtnmj,  97,  98,  and  etae§  there  cited. 
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§  S81.  Id  the  case  of  the  marriage  of  a  female  plaintiff,  dw 
hnsbaad  cornea  in  by  what  may  properly  be  called  a  privity  of 
r^resentation,  by  operation  of  law,  upon  the  marriage.^  If, 
•D  the  marriage,  her  property  becomes  vested  by  a  settlement 
in  trustees,  or  if  any  third  person,  such  as  tni^eea,  or  issue, 
•re  made  intravated  in  it,  a  mere  Bill  of  Revivor  will  not  do ; 
hut  the  interest  of  such  third  persons  must  be  brought  forward 
by  an  original  Bill,  in  tbe  nature  of  a  supplemental  Bill  and  a 
Bill  of  Revivor.* 

§  88S.  So,  if  ao  administrator  obtains  a  decree  io  a  soit ; 
«ttd  before  there  is  a  eomplete  execution  of  it,  he  dies ;  tbe 
administrator  de  ionia  non  cannot  revive  the  suit,  so  as  to  have 
the  benefit  thereof  by  a  Bill  of  Revivor ;  because  he  ctunea 
IWt  in  privity  under  the  administrator  who  obtained  the  decree, 
hvt  paramount  to  him.  He  represents  the  intestate,  and  not 
Vkerely  tbe  former  administrator,'  The  true  mode  of  obtwn- 
iag  the  benefit  of  the  decree  in  such  a  case  would  seem  to  be 
by  an  original  Bill  in  tbe  nature  of  a  Bill  of  Revivor,' 

§  383.  So,  in  tbe  case  of  a  Bill  agwost  executors  for  an 
account,  if  after  the  usual  decree  for  an  account,  one  of  tbe 
wneutors  beeomea  bankrupt,  the  suit  is  in  the  same  state  as  if 

>  Ante,  S  854. 

■  Sea  Cooper,  Eq.  PI  64,  77 ;  Post,  §  387  ;^itf.  Eq.  PL  by  Jeremy,  70,  71  j 
Uurywedier  r.  Melliih,  13  Tm.  161, 168. 

■Cooper.Eq.  Pl.67,76,  no.  SeePhelpB  t.  SpnKila,!  Sim.  K.  318;  Stout 
n  Barrawes,  1  Drufj,  (IrUi,)  265.  The  com  of  Owen  v.  Cnrxou,  i  Vera,  237, 
M  reported,  wem*  tbe  other  way.  Bat  Hr.  Cooper  nye  be  baa  ezanned  tbe 
rec(Rd, and  tbe  demarrer  wM  allowed.  (Cooper,  Eq.  PI.  67,  76,  !10,  and  tiotea, 
ibid.)  Hr.  Baitbby,  in  hii  note  (1)  to  tbe  case  in  3  Vem.  237,  mnfirmi  Mr. 
Cooper's  autement  See  S.  C.  1  £q.  Abridg.  S,  pi.  6.  Tbe  statute  i^  30  Cb. 
n.  c.  6,  proTided,  tbat  an  admioictrator  de  bonit  non  may  sne  a  leire  faeiat,  and 
take  exe<nition  apon  a  jadgment  had  in  the  name  of  an  executor  or  fonner 
admiiuttnXor.  By  analogy,  an  original  Bill  in  the  nature  of  a  Bill  of  Revifor, 
wonld  seem  to  lie  in  Equity.  See  HuKini  v.  York  Btdldings  Co.  2  Eq.  Abridg. 
»,  pL  14,  where  it  is  said,  a  Bill  of  RaTivor  would  He  in  gnch  a  case.  But 
quKre,  if  it  it  not  an  inaccurate  ezpnMnon,  and  intended  fbr  a  Bill  in  tbe 
nature  of  a  BUI  of  ReTiror,  upon  the  analt^cs  stated  in  the  text  ? 

*  Huggini  p.  Toii  Buildings  Co.  2  Eq.  Abridg.  3,  pi.  14 ;  Cooper,  Eq.  PI.  76 ; 
Hit£  Eq.  PL  by  Jeremy,  64,  note  (r),  and  Phelp*  v.  Sproule,  4  Sim.  R.  818. 
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abated ;  and  his  assignees  cannot  proceed  in  the  account,  until 
tbey  have  revived  the  suit  by  a  supplemental  Bill  in  the  nature 
of  a  Bill  of  Revivor.! 

§  384.  It  has  been  remarked  by  Lord  Redesdale,  that  there 
seems  to  be  a  di^reoce  between  an  original  Bill  in  the  nature 
of  a  Bill  of  Revivor,  and  an  original  Bill  in  the  nature  of  a 
supplemental  BUI.  Upon  the  first,  the  benefit  of  the  former 
proceedings  is  absolutely  obtained ;  so  that  the  pleadings  in 
the  first  cause,  and  the  depositions  of  witnesses,  if  any  have 
been  taken,  may  be  used  in  the  same  fhanner,  as  if  filed  or 
taken  in  the  sectmd  cause ;  and  if  any  decree  has  been  made 
in  the  first  cause,  the  same  decree  shall  be  made  in  the  second. 
But  in  the  other  case,  a  new  defence  may  be  made ;  the  plead- 
ings and  depositions  cannot  be  used  in  the  same  manner,  as  if 
filed  or  taken  iu  the  same  cause ;  and  the  decree,  if  any  has 
been  obt^ned,  is  no  otherwise  of  advantage,  than  as  it  may  be 
an  indocemeat  to  the  Court  to  make  a  similar  decree.' 


I  Rnnell «.  Slurp,  I  Yea.  A  Beam.  SOO.  See  JUndaU  v.  Uoialbrd,  IS  Vta. 
iU.  Iq  the  statemoDt  of  this  propoution,  I  liave  followed  the  language  of  tike 
regular  and  coansel  in  the  case  of  Rassell  v.  Sharp,  1  Tes.  &  Beam.  GOO.  See, 
alM,  Porter  v.  Cox,  G  Madd.  R.  80.  Lord  Eldoa,  in  RaadaU  v.  Mnmfbrd,  18 
Yea.  4!7,  Beemed  to  doubt  whether  the  anit  wai  abated  or  not;  and  he  heai- 
tated,  at  to  what  name  ihould  be  giTen  to  the  Bill.  His  language  was ;  "  Thii 
Coart,  however,  without  lajing,  whether  bankruptcy  ia,  or  is  not,  strictl]'  an 
abatement,  haa  said,  that  according  to  the  course  of  the  Court,  the  rait  ii  be- 
come aa  defective,  aa  if  it  waa  abated.  And,  as  the  aaugneea  will  have  the 
benefit  of  the  suit,  and  asauming  in  practice,  that  he  who  ia  a  bankrnpt,  will 
continue  ao,  the  course,  which  the  Court  has  taken,  ia  to  require  him  to  bring 
hia  aidgneea  before  it  b^  Bill  of  Bovivor,  or  supplemental  Bill  in  the  nature  of  ft 
Bill  of  Bevivor,  or  by  whatever  name  it  is  called.*  At  present,  it  leems  under- 
stood, that  by  the,  bankruptcy  of  a  party  the  suit  is  not  abated,  and  therefore, 
technically,  a  revivor  is  not  necessary;  but  an  original  Bill,  in  the  nature  oft 
tnpplemental  Bill.  See  Cooper,  Eq.  PL  76,  77 ;  Mitf.  Eq.  FL  by  Jeremy,  65 
and  note  (I),  98 ;  Sellas  v.  Dawson,  2  Anat  458,  note ;  Davidson  o.  Butler, 
S  AnsL  460,  note ;  Harrison  c.  Ridley,  Com.  R.  989. 

•  Mitf.  Eq.  PL  by  Jeremy,  73,  73,  and  cases  there  cited.  See  alao  Lloyd  e. 
Johnea,  9  Yes.  87,  fte. ;  Attomey-Oeneral  v.  Foster,  8  Hare,  B.  81,  93,  94. 
Hr.  Yice- Chancellor  Wigram,  in  this  last  case,  adverted  to  the  distinction  be- 
tween a  Bill  in  the  nature  of  a  Bill  of  Snpplement,  and  a  Bill  in  tka  natiu«  of » 
KU  of  Bevivor  and  Bupplflment    See  Ante,  j  UO. 
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§  383.  A  Bill  ID  the  nature  of  a  Bill  (^  Revivor  or  Svfqil^ 
ment  cannot  be  brought  except  by  BOBoe  peraon,  who  claims  ia 
privity  with  the  plaintiff  in  the  original  Kll.  Thus,  for  ex* 
ample,  if  a  Bill  ia  filed  by  a  devisee  under  a  will,  and  after* 
wds  a  subsequent  will  is  proved,  by  whidi  the  same  ipsaptaity 
ia  devised  to  another  devisee ;  in  suck  a  case,  the  latter  devisee 
<»iraot,  by  a  Bill  in  the  nature  of  a  supplemental  Bill,  avail 
Umself  of  the  proceedings  in  the  original  suit ;  for  there  ia  no 
privity  between  the  plaintiff  in  the  (»igiiial  suit,  and  the  plain- 
tiff in  the  sup{4«neiAal  Bill.  But  if  the  Bill  had  been  filed 
1^  the  devisor  himself  fw  some  matter  touehuig  the  estate 
devised,  then  tbe  second  devisee  might  file  a  sii|qtl«nental  BiU 
in  the  nature  of  a  Bill  of  Revivor,  aotwithstandipg  the  first 
devisee  has  already  filed  such  a  BiU ;  for  he  derives  his  title 
solely  from  the  devisOT,  independently  of  the  &8t  devisee.^ 

§  386.  An  original  Bill  in  the  nature  of  a  Bill  of  Revivcv 
should  generally  state  the  same  &cts,  as  a  Bill  of  Revivor. 
It  should  state  the  original  Bill,  the  proceedings  upon  it,  the 
abatement,  and  the  manner,  in  which  the  interest  of  the  iptrtj 
dead  has  been  transmitted.  It  should  also  charge  the  validi^ 
ef  the  transmission,  and  state  the  rights,  which  have  accrued 
if  it.*  The  Bill  should  also  pray,  that  the  suit  may  be  re- 
vived, and  the  plaintiff  have  the  benefit  of  all  the  former  pro- 
ceediti^  thereon.' 


I  Oldhan  0.  EbortJ,  1  Coop.  Sel.  Caa.  27 ;  Rylaoda  v.  Latconche,  2  Bli|^, 
K.  686 ;  Tonkiii  tr.  Lethbridge,  Coop.  Eq.  B.  13. 

)  Mitf.  Eq.  Fl.  hy  Jeremy,  97 ;  Phelpa  v.  Sproule,  4  Bim.  R.  918. 

sHiefoUowingutlie  tbrmof  tbepnyerofsnorigiiialBiUiii  thenatareafa 
Kll  of  B«viTDr,  wkre  a  Bill  to  fbreclooe  a  mortgage  was  brought,  and  the  de- 
ftodant  died,  after  a  decree  referriag  it  to  a  Muter,  &c.,  laaviag  a  vill,  under 
vhich  tlie  equity  of  redemption  iras  luppoied  to  be  devised)  and  the  preeent 
Bill  wai  brought  against  the  heir  and  the  deviMei.  "  And  that  in  caw  it  ahall 
tj/fou;  HuA  the  equity  of  Tedomption  of  the  said  mortgaged  prenisea  dMoended 
«pon  the  death  r^  the  «ud  T.  H.  to  the  a^d  W.  H.,  thea  that  the  nid  mit  and 
proceedingB  therein  may  stand,  and  be  revived  agunat  the  aaid  W.  H.,  aad  be 
in  the  «uue  plight  and  condition,  m  the  nune  were  la  at  the  time  of  the  afaats- 
nent  thereot    But  in  caea  it  ihaU  appear,  that  th«  Mid  equity  of  rotaaptkia 
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§  387.  Fifthly,  a  Bill  of  Revivor  and  Sa^^lement.  Tbis 
Bill  is  a  mere  compoand  of  the  two  preceding  species  of  Bilk, 
and  ID  its  separate  parts  it  must  be  framed  and  proceeded  upon 
in  the  same  manner.^  It  becomes  prt^r,  where  not  only  as 
abatement  has  taken  place  in  a  suit,  but  d^ects  are  to  be  sup> 
jl&ed,  or  new  events  are  to  be  stated,  which  have  arisen  since 
Ae  commencement  of  the  suiL^  Thus,  if  a  suit  becomes 
abated,  and  by  any  act  besides  the  event,  by  which  the  abatement 
haf^Dfl,  the  rights  of  the  parties  are  a&cted,  as  by  a  settl»* 
ment  or  a  devise,  under  certain  circumstances,  although  a  ^KU 
of  Revives-  merely  may  continue  the  suit,  so  as  to  enable  the 
parties  to  prosecute  it ;  yet  to  bring  before  the  Court  the  whi^ 
matter  necessary  for  its  ctnuideratioi),  the  parties  must  by  sup- 
^meotal  Bill,  added  to  and  made  part  of  the  Bill  of  Revivor, 
show  the  settlement,  or  devise,  or  other  act,  by  which  tbdr 
rights  are  affected.  And,  in  the  same  manner,  if  any  other 
event,  which  occasions  an  abatement,  is  accompanied  or  followed 
by  any  matter  necessary  to  be  stated  to  the  Court,  either  to  show 
the  rights  of  the  parties,  or  to  obtain  the  full  benefit  of  the  suit, 
beyond  what  is  merely  necessary  to  show,  by  or  against  whom 
the  cause  is  to  be  revived,  that  matter  must  be  set  forth  by 
way  of  snpplemental  Bill,  added  to  the  Bill  of  Revivor.^ 


WM  devised  to  the  said  R.  L.  txti  B.  J^  then  that  tfaa  nid  decree,  mode  on  the 
hearing  of  tbia  cause,  maj  be  proeecnted  and  carried  into  fnll  60*601  i^untt 
them,  the  uid  R.  L.  and  B,  J.,  in  the  same  manner  at  the  lame  might  have 
been  praaacuted  a^ust  the  said  bta  defendant,  T.  H. ;  and  that  all  neceoaarj 
directiouB  maj  be  given  lor  eSectoating  the  several  matten  atonaii ;  May  it 
pteasa,  Ice."    Tan  Beyth.  Eq.  Dntti.  U9. 

1  MitC  fiq.  PL  hj  Jeremy,  SO  ;  Cooper,  £q.  Fl.  64. 

SCm^mt,  Eq.  PLSli  Feudletonv-Pajr,  B?a)ga,B.3M;  Westcott  t>.  Ca^j, 
b  Johns.  Ch.  B.  Sia. 

»  Mitf.  Eq.  PL  by  Jeremy,  TO,  71 ;  Cooper,  Eq.  PI.  G4;  Merrywether  v. 
Utiiiit,  IS  V«s.  161,  1S3,  485;  BauqibHi  t>.  BiichaU,  1  FhUlipa,  R.  fiSS.  See 
Uancfanter  v.  Matthewson,  3  Rhode  Island  R.  416.  Lord  Sedeadale  baa  put  thii 
iUosMlioa  nnd«r  the  bead  of  a  Bill  of  Revivor  aad  Sapplement.  Is  It  not 
latber  an  original  Bill  in  the  vaUre  of  a  BiU  of  Revivor  and  Svpplemant,  since 
UhciHrfixirardiieiriBtMettB?    Ste  Anta,  §  S49,  Sit. 
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§  388.  We  come,  in  the  next  place,  to  the  consideratioD  of 
the  renaaioing  class  of  Bills  not  original,  viz..  Bills,  which 
although  occasioned  by,  or  seeking  the  benefit  of,  a  former  Bill, 
or  of  a  decision  made  npon  it,  or  attemp^g  to  obtain  a  reversal 
of  a  decision,  are  yet  ^ot  considered  as  a  continuance  of  the 
former  Bill,  but  are  in  the  nature  of  original  Bills.^  They  are, 
in  truth,  of  a  mixed  character,  partaking  partly  of  the  character 
of  original  Bills,  and  partly  of  that  of  Bills  not  original.'  This 
cbss  includes  six  kinds.  (1.)  Cross  Bills.  (S.)  BUIs  of  Re- 
view. (S.)  Bills  in  the  nature  of  Bills  of  Review.  (4.)  BUta 
to  impeach  decrees  for  fraud.  (5.)  Bills  to  suspend  or  avoid 
the  operation  of  decrees.  (6.)  Bills  to  carry  decrees  into  execu> 
tion.'     Of  these  we  shall  treat  in  their  order. 

§  389.  And  first  of  Cross  Bills.  A  Cross  Bill,  ex  vi 
terminorum^  implies  a  Bill  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit,  or  against  other  defend- 
ants in  the  same  suit,  or  against  both,  touching  the  matters  in 
question  in  the  original  Bill.*  A  Bill  of  this  kind  is  usually 
brought,  either  (1.)  to  obtain  a  necessary  discovery  of  facts  in 
aid  of  the  defence  to  the  original  Bill,  or  Qi.)  to  obtain  full 
relief  to  all  parties,  touching  the  matters  of  the  original  Bill.' 
[And  a  Cross  Bill,  which  seeks  no  discovery,  and  makes  no 
defence,  which  was  not  equally  available  by  way  of  answer  to 
the  original  Bill,  will  be  dismissed."] 


I  Mitf.  Eq.  PL  by  Jeremy,  38 ;  Ante,  §  16,  20,  3i«. 

3  Ante,  §  16,  30 ;  Cooper,  £q.  F1.  63.  I^ord  Redesdale  baa  arntuged  in  'Hat 
class,  (1.)  Bills  in  the  nature  of  Bills  erf'  Revifor,  and  (S.)  Bills  in  the  nature 
rf  mpplemental  Bills.  (Mitf,  Eq.  PL  by  Jeremy,  80.)  1  have  preferred  the 
arrangemeDt  of  Mr.  Cooper,  (Eq.  Fl.  68,)  which  inclndes  them  in  the  former 
class  as  more  convenient  in  a  practical  view,  though  that  of  Lord  Bedesdale  tnajr 
be  more  exact  and  accuntte  in  a  acientific  view.    Ante,  S  20,  !l. 

s  Mitf.  Eq.  PI.  by  Jeremy,  80 ;  Cooper,  Eq.  PL  62. 

*  Mitf.  Eq.  PL  by  Jeremy,  80,  81 ;  Cooper,  Eq.  PI,  86;  1  Mont.  Eq.  PL  827, 
M8 ;  Post,  g  393,  896. 

<  Uitf.  Eq.  PL  by  Jeremy,  SI ;  Piggott  tr.  Williams,  6  Madd.  R.  9fi ;  Cooper, 
Eq.  PL  89 ;  and  see  Rutland  c.  Paige,  S4  Verm.  188. 

«  Weed  V.  SmaU,  8  Sui£  Cb.  B.  878.  And  (ee  Andrem  V.  HobWD,  iS  Ala.  aiS. 
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§  S90.  Thfl  former  case  (a  Gross  Bill  for  discovery)  arises 
from  B  settled  rule  in  Equity,  that  the  plaiotiff  in  a  suit  cannot 
be  examined  as  a  witness  in  that  suit^  and  if  hia  testimony  is 
wanted  by  the  defendant  as  to  any  material  facts,  it  must  be  by 
a  Cross  Bill.^  It  has  been  well  remarked,  that  in  the  trBn»> 
actions  of  human  life,  it  frequently  happens,  that  the  leading 
fytcta  of  the  case  are  known  only  to  the  actings  parties ;  and  it 
ia,  therefore,  of  essential  service  to  the  canse  of  tmth  and 
justice  that  the  defendant  in  a  suit  should  be  enabled  to  intcff«> 
rogate  the  plaintiff  on  his  oath,  as  to  the  subject-matter  in  d)»> 
pute  between  them.'  The  Cross  Bill,  therefore,  gives  a  per- 
fect reciprocity  of  proof  to  each  party,  derivable  from  the 
answer  (mT  each  other.  And  on  this  aoconnt  the  right  to  file  m 
Cross  Bill  is  not  confined  to  cases  between  private  persons ;  for 
if  a  foreign  sovereign  brings  a  Bill,  the  defendant  may  file  a 
C^oss  Bill  against  him  for  a  discovery  of  matters  material 
to  his  defence.'  The  importance  of  a  Cross  Bill,  for  the 
purpose  of  discovery,  may  be  illustrated  by  a  familiar  example. 
It  is  a  general  rule,  that  if  a  defoidant  wants  a  discovery 
of  any  deed  in  the  hands  of  the  plaintiff,  be  must  file  a  Crosa 
Bill  for  the  purpose,  although  the  plaintiff  should  state  in 
Us  Bill,  that  the  deed  is  in  his  custody,  and  ready  to  be 
|voduced  as  the  Court  shall  direct.*  Now,  that  very  deed 
may  furnish  the  mun  grounds  of  establishiQg  the  defence  to 
the  original  Bill. 

§  8&1.  The  ktter  case  (a  Cross  Bill  for  relief)  may  occur, 
wheo  the  original  Bill  Is  brought  lor  the  q)eeiSe  performance 
of  a  written  coiitract,  which  the  defendant  at  the  same  time 
insists  ought  to  be  delivered  up  or  cancelled.  Under  the  orig- 
inal Bill  no  «ich  relief  oonid  be  had ;  and,  even  if  the  plaintiff 
should  foil  in  obtaining  a  decree  noder  his  original  BHl  for  a 


»  MayM  rf  Cdcbetter,  v. ,  1  P.  Will.  68S. 

■  1  Smith,  Ch.  Pr.  ch.  2,  p.  67 ;  Gordon  »,  GerdoD,  8  Smut.  iTi. 

*  BotlMcbUd  V.  Qi«en  of  PortDgal,  t  Toange  &  ColL  M4. 

*  Spntgi  V.  Conor,  3  Cox,  B.  199. 


-obvGoo»^lc 


394)  EQUITY  PLGADINOS.  [cH.  Tin. 

specific  performance  of  the  contract,  he  might,  notwithstanding, 
afterwards  bring  his  action  at  law  for  damage  sustained  by  bim 
by  the  non-performance.  It  may,  therefcH^,  be  necessary  for 
the  defendant,  in  order  to  bis  protecdon  against  any  sucb  harass- 
ing suits,  to  file  a  Cross  Bill  for  the  purpose  of  having  the 
contract  delivered  up  or  cancelled.* 

§  S91  a.  So,  if  a  Bill  should  be  brought  by  one  tenant  in 
common  of  the  legal  estate  against  another  for  a  partition ;  it 
would  be  a  good  defence  by  the  latter,  that  he  had  acquired  a 
good  equitable  title  to  the  whole  premises.  But,  if  he  should 
further  wish  to  have  afBrmative  relief  on  his  part,  and  a  decree, 
that  the  plaintiff  shall  convey  his  legal  title  to  him  (the  defend- 
ant) in  conformity  to  his  equitable  title,  he  must  file  a  Cross 
Bill  for  the  relief;  for  under  the  Bill  for  a  partition  no  sadi 
relief  could  be  had.' 

§  892.  It  also  frequently  happens,  and  particularly,  if  any 
question  arises  between  two  defendants  to  a  Bill,  that  the  Court 
cannot  make  a  complete  decree  without  a  Cross  Bill,  or  Cross 
Bills,  to  bring  every  matter  in  dispute  completely  before  tbe 
Court,  to  be  litigated  by  the  proper  parties,  and  upon  the  proper 
proofs.  In  such  a  case,  it  becomes  necessary  for  some  one  or 
more  of  the  defendants  to  the  original  Bill  to  file  a  Cross  Bill 
against  the  plaintiff  and  some  or  all  of  the  other  defendants  in 
that  Bill,  and  thus  to  bring  the  litigated  points  fully  before  the 
Court.' 

§  993.  As  this  species  of  Bill  is  a  mode  of  defence,  a  de- 
fendant is  sometimes  of  necessity  obliged  to  resort  to  it  in 
cases,  where,  by  the  rules  of  pleading  in  Equity,  he  would  not 

1  Cooper,  £q.  Fl.  8S,  SG.  Bnt  we  Hilton  v.  Bureo,  1  Ves.  jr.  S84,  ufaen 
Iiord  Rosslj'D  sud  nich  a  Bill  wu  not  a  pare  CroM  Bill.  See  1  Daniell,  Ch. 
Pnck  G13,  514,  citing  Liadaay  v.  Ljnch,  2  Scli.  tt  Lefr.  9 ;  WcoUam  v.  Heun, 
7  Ve*.  i$3 ;  DenoigtOQ  r.  Uttle,  2  Sch.  &.  Lefr.  11,  not«,  144,  note  (i)  ;  S  Starj 
<m  Eq.  Juriap.  §  771. 

a  German  «.  Uackin,  6  Paige,  388. 

3  Uiif.  £q.  PI.  bj  Jeremy,  81  i  Cooper,  Eq.  Fl.  83  ;  FattiMn  v.  HnU,  9  Cowen, 
B.  747  i  1  Uont  £q.  FL  9S7,  338 ;  Wright  v.  Uiller,  1  SuuUbnl,  Ch.  B.  108. 
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be  able  to  avail  himself  of  the  matter  of  hia  defence  in  any 
other  wajr.  Thus,  if  the  matter  of  defence  arises  after  the 
cause  is  at  issue,  aa  if  the  plaintiff  has  given  the  defendant  a 
release,  or  if  there  has  been  an  award  made  on  a  reference 
after  issue  joined,  or  perhaps  in  case  of  the  defendant's  bank- 
ruptcy, if  he  has  obtained  his  certificate  after  issue  joined,  (all 
of  which  at  law  may  be  made  the  subjects  of  a  plea  puts  dar- 
rein eoniinuance,)  a  defendant  in  Equity  cannot  avail  himself 
of  cither  of  these  defences  by  plea  or  answer,  and  therefore  he 
must  make  them  the  subject  of  a  Gross  Bill.^  Thus,  where, 
pendiof^  a  suit,  and  after  replication  and  issue,  the  defendant, 
having  obtained  a  release,  attempted  to  prove  il  vivd  voce  at 
the  bearing',  it  was  determined,  that  the  release  not  being  in 
issue  in  the  cause,  the  Court  could  not  try  the  fact,  or  direct  a 
trial  at  law  for  that  purpose,  and  that  a  new  Bill  most  be  filed 
to  pot  the  release  in  issue.'  In  the  case  before  the  Court,  in* 
deed,  the  Bill,  directed  to  be  filed,  seems  to  have  been  intended 
to  impeach  the  release  upon  the  ground  of  fraud  or  surprise, 
and  therefore  to.  have  been  a  proceeding  on  the  part  of  the 
plaintiff  in  the  original  Bill.  But  it  was  clearly  determined, 
that  without  being  put  in  issue  in  the  cause  by  a  new  Bill,  it 
could  not  be  used  in  proof.'  And  where  a  suit  is  instituted  to 
obtain  the  benefit  of  an  executed  contract,  a  defence  founded 
on  the  conduct  of  the  parties,  must  be  by  Cross  Bill.* 

§  SQ4!.  A  Cross  Bill  is  now  unnecessary  in  some  cases,  in 
which  it  was  formerly  required.  As,  for  example,  if  a  Bill 
was  filed  for  the  spedfic  performance  of  an  agreement,  and  the 
defendant  ^ould  insist  upon  a  different  agreement  from  that 
stated  by  the  plaintiff  in  the  Bill,  and  should  offer  to  perform 


1  Cooper,  Eq.  PL  88,  87,  and  cam  there  cited ;  Mitf.  £q.  PL  hy  Jeremy,  83 ; 
&7)M  V.  Hajne,  1  Ch.  R.  19.  8«e  Ante,  §  387, in  what  cases  uev  matter,  or 
■Mwlf-diMOTered  evidence,  occurring  after  the  Bill,  can  be  brought  forward  by 
a  npplamental  Bia    Barrington  v.  O'Brien,  2  BaU  Sc  Beat  140. 

>  Cooper,  Eq.  FL  Se,  8T.  3  Ibid. 

*  Nash  0.  FljD,  1  Joaea  &  La  Tonche,  B.  1G2;  Bicharda  c.  Bajly,  Ibid. 
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the  specific  agreement,  which  he  representa  to  have  been  made ; 
the  old  course  would  have  required,  that  the  defeadaot  should 
file  a  Gross  Bill,  to  entitle  himself  to  a  decree  for  the  perform- 
ance of  the  agreement  as  set  up  and  proved  hj  the  defendant 
But  this  would  now  be  unnecessary ;  became  the  Conrt  will, 
under  such  circumstances,  at  bis  request,  decree  a  specific  per- 
formance  of  the  agreement,  actually  set  up  and  established  m 
the  defence.' 

§  3Q5.  It  18  a  general  rule,  that  a  Cross  Bill  moat  be 
brought  before  publicatioa  has  passed  in  the  original  cause,  un- 
less the  plaintiff  in  the  Cross  Bill  will  go  to  the  bearing  upon 
the  depositiooB  and  proofs  already  published.'     This  rule  is  es> 

1  Cooper,  Eq.  PL  85,  86 ;  2  Stoiy  on  Eq.  JuriBp.  §  770 ;  Fife  v.  Clayton,  13 
Yea.  64S.  In  this  case  of  Fife  and  Clayton,  13  Vea.  046,  the  pkintiff  wisbed 
to  diunin  the  Bill,  and  the  defendant  iniuted  npon  the  specific  perfbnnance  of 
the  agreement,  itated  in  hit  answer  And  proved  bj  himaelf ;  and  tJierefbre  Out 
averment  of  his  willingness  to  peribrm  it  was  relied  on  by  his  couneel,  who  cited 
Scott  V.  Stapylton,  13  Vee.  425,  m  in  point,  where  the  Uaster  of  the  Rolls  dia* 
missed  the  Cross  BUI  of  the  defendant  with  coals,  coondering  it  as  unneeeBsary, 
M  the  Conrt  wonid,  upon  the  answer,  have  decreed  a  specific  perfonnance  of 
what  was  the  real  agreement,  the  defendant  submitting  to  perform  the  agree* 
ment.  On  this  occaaon,  Lord  Chancellor  Eldon  aaid  :  "  The  old  coune 
required  a  Cross  Bill ;  but  I  am  willing  to  follow  a  precedent,  that  will  save 
expense,  and  is  right  npiw  principle,  the  pluntiffby  his  Bill  ofiering  to  per- 
form the  specific  agreement,  which  he  represents."  And  a  specific  per- 
fbrmance  was  decreed  with  costs.  Hic  case,  therefore,  was  one  where  the 
defendant  submitted  to  perform  the  agreement  set  np  and  proved  by  bimielC 
But  if  the  plaiutiff  bad  wished  the  agreement,  as  admitted  by  the  defendant,  to 
be  specifically  performed,  it  seems  that  he  would  not  have  been  permitted  to 
have  a  decree  for  it,  as  it  was  not  the  case  stated  in  his  Bill.  See  Sugden  on 
Tendon,  7th  edit  217  ;  Sugden  on  Vendors,  cb.  4,  DOte  (5),  lOthedit.;  Higgin- 
Bontr.  Clowes,  15  Tes.  625;  Clowes  p.  Higgin«>n,  1  Vet.  tt  Beam.  S24;  Lind- 
say V.  Linch,  9  Scb.  &  Lefr.  1  ;  Legal  «.  MiUer,  2  Vet.  299 ;  Legbtr.  Baverficld, 
S  Ves.  4S2;  Woolam  v.  Heam,  7  Ves.  211.  The  proper  course  in  snch  a  case 
Tould  seem  to  be  for  the  plaintiff  to  amend  his  Bill  npon  the  coming  in  of  the 
defendant's  answer ;  or  to  have  his  Bill  dismisKd  without  prejudice  at  the  hear- 
ing; See  Dnd.  and  Deniuaton  v.  Little,  <uted  in  the  note  to  S  Sob.  &  Lefr.  11. 
Where  a  pUintJfT  brings  a  Bill  tor  an  occonnt  and  allowances  in  that  acooontt 
the  defendant  has  a  right  to  make  objections  to  it  in  the  same  way  as  if  he  had 
brought  a  Cross  Bill.  Joseyc.  Rogers  18  Geo.  4TS;  Roberts  v.  Peavey, 9  Foe- 
ter,  894 ;  Tartar  v.  Crosby,  7  Foster,  89 ;  Ayliffe  v.  Unrray,  3  Atk.  69. 

>  Cooper,  Eq.  PL  87 ;  1  Eq.  Abridg.  G.  8,  pL  1,  p.  60{  BasMH  v.  NetworOi^ 
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tabliahed  to  prevent  the  danger  of  perjurj,  and  the  Buboma* 
tion  of  perjury,  in  case  the  parties  should,  after  the  publicadoo 
of  the  former  d^waitioDa  and  prottfs,  be  permitted  to  examine 
witnesses  de  novo  to  the  same  matters,  to  whidi  they  or  others 
have  been  ah-eady  examined.'  However,  publication  will  be 
oilarged,  or  (perhaps  more  properly  speaking')  postponed,  fw 
the  purpose  of  enabling  the  defendant  to  file  a  Crosa  Bill,  upoo 
a  special  ^^lication,  showing  suffident  grounds  to  the  Court 
for  making  such  an  order.  And  when  aa  original  Bill  and 
Cross  Bill  are  both  filed,  both  causes  cmnmonly  proceed  to  be 
heard  t^igether,  which  could  not  be  done,  if  the  Cross  Bill  were 
filed  after  publication  in  the  original  cause,  unless  die  CroM 
Kll  were  heard  on  the  Bill  and  answer.^ 

§  896.  But  although  ^  general  rule  is,  that  a  Croaa  Bill 
must  be  filed  before  publication,  to  oititle  the  party  to  take  tes- 
timony in  support  of  the  facts  asserted  in  it,  independent  of  the 
answer ;  yet  this  rule  is  a  reatriction  upon  the  rights  of  the 
defendant  only,  and  not  upon  the  authority  of  the  Court ;  for, 
where  it  ia  necessary  for  the  purposes  of  justice  in  a  particular 
cause,  the  Court  may  afterwards  direct  a  Cross  Bill  to  be  filed.' 
Thus,  upon  hearing  a  cause,  it  sometimes  appears,  that  the  suit 
already  instituted  is  insufficient  to  bring  before  the  Court  all 
uiatters  necessary  to  enable  it  fully  to  decide  t^>on  the  rights 
of  all  the  parties.     This  most  commonly  happens,  where  per- 

Bep.  Temp.  Finch,  102, 103;  White  p.  Bnloid.a  Pwge,  E.  IS*;  Field  tp.  Schief- 
felin,  7  Jobtia.  CIi-K-  250;  Sterry  v.  Arden,  1  Johns.  Ch.  R.  62  ;  GouTerneur, 
V.  Elmendorf,  *  Johns.  Ch.  R.  S67 ;  Irring  v.  De  Kay,  10  Paige,  R.  319. 

>  Ibid.  Hence  it  ii  ft  role,  that  irhere  a  Crcu  BiU  ii  filed  aftur  publicatioa, 
and  1}efbre  a  decree  in  the  original  cause,  the  eridence,  taken  on  the  Cross  Bil^ 
to  any  Diatten  in  issue  in  the  original  cause,  cannot  be  read  Wthc  hearingof  the 
ktter.  And  on  the  hearing  of  the  croM  caose,  the  teatimon}'  of  new  witneaaaa 
to  the  matters  in  inue  in  the  origintd  cause,  will  not,  after  a  decree  in  the  origi- 
nal canse,  be  allowed  to  be  read  in  the  crosi  cause.  But  to  matters  not  so  in 
inoe  it  may  be  read.  Wiirord  ».  B«asley,  9  Atk.  SOI ;  tuyUx  p.  Obee,  S  Price, 
R.  !S,  8S ;  Field  v.  SchiefTelin,  7  Johns.  Ch.  R.  iS2,  353. 

B  Cooper,  Eq.  Tl.  67,  88. 

*  Mitf.  Eq.  PL  by  Jeremy,  83,  8S. 
cq.  PL.  St 
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sons  in  opposite  interests  are  co^efendauts,  bo  that  tlie  Court 
cannot  determine  their  opposite  interests  upon  the  Bill  already 
filed,  and  yet  the  determination  of  their  interests  is  necessary 
to  a  complete  decree  upon  the  sul^ect-matt«r  of  the  suit.  In 
such  a  case,  if,  upon  hearings  the  cause,  the  difficulty  appears, 
and  a  Cross  Bill  has  not  been  exhibited  to  remove  the  diffi- 
culty, the  Court  will  direct  a  Bill  to  be  filed  iu  order  to  bring 
all  the  rights  of  all  the  parties  fully  and  property  before  it  for 
its  decision ;  and  it  will  reserve  the  directions  or  declarations, 
which  it  may  be  necessary  to  give  or  make,  touching-  the  mat- 
ter not  fully  in  litigation  by  the  former  Bill,  until  this  new  Bill 
is  brought  to  a  hearing.^ 

S  d97>  And,  if  a  creditor,  who  has  come  in  under  a  decree 
in  favor  of  creditors  against  a  debtor,  should  require  relief  for 
the  purpose  of  assisting  the  investigation  of  demands,  affecting 
the  estate,  before  the  Master,  which  relief  cannot  be  obtained 
under  the  original  Bill,  or  by  a  rehearing,  he  may,  even  with- 
out the  direction  of  the  Court,  file  a  Gross  Bill  for  the  pur- 
pose ; '  for  he  might  not  have  had  any  opportunity,  at  'so  ear* 
tier  stage  of  the  proceedings,  of  presenting  his  case  and  his 
objections. 

§  398.  Where  the  Cross  Bill  seeks,  not  only  a  discovery, 
hut  relief,  care  should  be  taken,  that  the  rehef,  prayed  by  the 
Cross  Bill,  should  be  equitable  relief;  for,  to  this  extent,  it 
may  be  considered  as  not  purely  a  Cross  Bill,  but  in  the  natuie 
of  an  original  Bill,  seeking  further  aid  from  the  Court ;  and 
then  the  relief  ought  to  be  such  as,  in  pCHnt  of  jurisdiction,  it 
is  competent  for  the  Court  to  give.'  It  was  upon  this  ground 
that,  where  a  purchaser  of  an  estate,  under  articleg-of  agree- 
ment, filed  his  Bill  for  a  conveyance,  having  got  into  possession 


1  Mitf.  Eq.  Fl.  b7  Jeremjr,  BS,  S3 ;  H.  SOI,  and  csmb  thenj  cited ;  Field  v. 
Schiedelin,  7  Johns.  Ch.  R.  253,  2H  ;  AdU,  $392. 
>  Lktouche  D.  Dununy,  1  Scb.  tc  Left".  1ST. 
9  Cooper,  Eq.  Fl.  66. 
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of  a  part  of  the  estate,  and  the  vendor  filed  a  Cross  Bill  to  re- 
cover back  the  possession  from  the  purchaser,  the  Court, 
although  it  dismissed  the  original  Bill,  refused  to  give  the  re* 
lief  sought  upon  the  Cross  Bill';  for  it  was  the  proper  object 
of  an  action  of  gectment,  and  entirely  within  the  competence 
of  a  Court  of  Law.^ 

§  399'  But,  subject  to  this  qualification,  a  Cross  Bill,  being 
generally  considered  as  a  defence  to  the  original  Bill,  or  as  a 
proceeding  necessary  to  a  complete  determination  of  a  matter 
already  in  litigation,  the  plaintiff  is  not,  at  least,  as  against  the 
defendant  in  the  original  Bill,  obliged  to  show  any  ground  of 
Equity  to  support  the  jurisdiction  of  the  Court.'  It  is  treated, 
io  short,  as  a  mere  auxiliary  suit,  or  as  a  dependency  upon  the 
original  suit. 

§  400.  It  seems  that,  in  England,  it  is  not  indispensable 
that  a  Cross  Bill  should  be  filed  in  the  same  Court  in  which 
the  original  Bill  is  filed ;  as,  for  example,  if  the  original  Bill 
had  been  brought  in  the  Court  of  Exchequer,  whilst  that  Court 
had  Equity  jurisdiction,  the  Cross  Bill  might  be  brought  in  the 
Court  of  Chancery.'     Whether  the  like  doctrine  is  m^ntun- 


>  C«l»erly  p.  WiUiams,  1  Yes.  jr.  211,  213;  Cooper,  Eq.  H.  88,  87  ;  Mitf.  Eq. 
FL  bj  Jeremy,  81,  and  note  (2.) 

*tailf.  Eq.  Fl.  by  Jeremy,  81,  82,  803;  Cooper,  Eq.  FL  8S;  BurgeM  t>. 
Wbeate,  1  Eden,  R.  190 ;  Kemp  s.  Mockerell,  8  Atk.  812 ;  Doble  v.  Potman, 
Bardr.  R.  160;  Wyatt,  Ft.  Beg.  Si,  es. 

ICooper,  Eq.  Fl.  87;  Glegg  v.  L<^,  4  Uadd.  R.  192;  Parker  v.  Lei^ 
6  Uadd.  IIS.  Mr.  Cooper  so  lay*  doirn  tlie  doctrine  in  tbe  text,uid  cil«i  for  it 
tlie  case  of  Newbnrg  v.  Wren,  1  Tern.  220 ;  S.  C.  1  Eq.  Abridg.  80.  pi.  S ;  Id. 
184,  pL  8.  But  thifl  caae  vaa  not  strictly  a  Crou  Bill,  tboogti  it  was  is  the 
nature  of  a  Cross  Bill.  The  origiud  Bill  in  the  Exchequer  wai  a  Kll  to  re- 
deem, and  the  Bill  in  Chanceiy  naa  by  tbe  defendant  in  the  original  Buit  to 
fbrecloM.  So  that  it  wag  strictly  an  original  Bill  for  relief  The  objection  raised 
ms  by  a  plea  of  tbe  pendency  of  the  first  suit  for  the  same  cause.  The  plea 
VM  overruled.  But  in  Parker  v.  Leigh,  G  Madd.  R.  116,  the  doctrine  was 
affirmed  in  a  Crou  Bill  for  a  discovery.  There  seems  no  small  difficulty  in 
understanding  how  a  Cross  Bill,  strictly  so  called,  for  relief,  can  be  brought  in  4 
diflereni  Court  from  that  where  the  original  Bill  is  depending;  as  the  object i> 
to  enable  the  Court  to  hear  both  ctuisea  together ;  or,  at  all  event*,  to  enable  the 
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able  in  the  Courts  of  America  generally,  may  admit  of  ques- 
tion. But,  at  all  events,  there  cannot  be  a  Cross  Bill  in  s 
State  Conrt  to  an  original  Bill  pending  in  a  Circuit  Court  <^ 
the  United  States.  If  any  Cross  Bill  is  wanted  in  such  a  case, 
it  should  he  hrought  in  the  same  Circuit  Court  in  which  the 
original  Bill  is  depending,  as  it  is  not  an  original,  but  an  an* 
ciliary  soit,* 

§  401.  In  regard  to  the  frame  of  a  Cross  Bill,  a  brief  state- 
ueDt  may  suffice.  It  should  state  the  original  Bill,  or  rather 
the  parties,  and  prayer,  and  objects  of  it,  the  proceedings 
thereon,  and  the  rights  of  the  party  exhibiting  the  Bill,  which 
are  necessary  to  he  made  the  subject  of  cross  litigation,  or  the 
ground  on  which  he  resists  the  clum  of  the  plaintiff  iu  the 
original  Bill,  if  that  is  the  object  of,  the  new  Bill.'  A  Cross 
Bill  should  not  introduce  new  and  distinct  matters,  not  em- 
braced in  the  original  suit  ;*  for,  as  to  such  matters,  it  is  an 
original  BiU,  and  they  cannot  properly  be  examined  at  the 
hearing  of  the  first  suit.* 

§  40S.  The  Cross  Bill  of  Equity  Juriapradonce  is  man- 
ifestly derived  from  die  Canon  Law.  By  that  law,  when  the 
Eeu8,  or  defendant,  was  brought  in  to  answer,  he  was  sdd  to 
be  convened,  which  the  canonists  called  Conveniioj  because  the 
plaintiff  and  defendant  met  to  contest ;  and  since  the  defend- 
ant might  likewise  have  demands  against  the  plaintiff,  he  had 
liberty  to  exhibit  a  Bill  against  him  also,  which  they  called 


Coart  to  make  «  decree  upon  the  wliole  merita,  u  discIoMd  in  eacK  ewe.  See 
Field  r.  SchieffeliD,  7  Johns.  Ch.  R.  !A2;  GouverneUP o.  Elmendorf,  t  Johni. 
Ch.  B.  937;  Glegg  o.  L«gfa,  4  Mftdd.  B.  lat;  Beame*,  PI.  in  Eq.  U2. 

iMitf.Eq.Pl.byJaremy,8l,fl2,208.  SeeCaniochwi  t..  Chrirtie,  II  Wheat. 
446,  467. 

■  Mtf.  Eq.  PI.  by  Jeremy,  81 ;  Cooper,  Eq.  PI.  88. 

*  See  Josey  v.  Bogen,  IS  Geo.  478. 

*  Gftlatian  ■>.  Enrin,  Hopk.  R.  46 ;  S.  C.  8  Cowen,  R.  SSl.  A  Bill,  defective 
ia  its  fi«me,  m  b  BiU  rf  Rerjeir,  may  aometimes  be  Biutained  u  a  Cr«i 
BiU.  Cooper,  Eq.  PL  96;  Houghton  o.  West,  3  Bn>.  jparl.  Rep.  by  Tom. 
liiu,88. 
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ReconvenUo.  And  not  only  may  the  Cross  Bill  be  thna  traced 
back  in  ita  origin  to  the  Canon  Law,  but  the  ordinary  practice 
in  regard  to  it  is  derived  from  the  same  source.  Thus,  if  tbe 
ReeonvenHo  came  in  before  the  Litis  ConteataUo,  both  causes 
went  on  pari  passu,  and  the  same  probatory  term  was  assigned 
to  both,  and  the  same  time  given  for  publication.  But  the 
defendant  was  to  answer  on  the  Conventio,  before  the  plaintiff 
was  to  answer  on  the  Reeonventio ;  because  the  pluntiff  first 
brought  tbe  defendant  into  Court  to  answer  his  suit,  and  the 
defendant's  ReeonvenHo  was  only  a  superatructure  upon  it 
But,  if  the  Reeonventio  did  not  come  in  until  after  the  lAUa 
Conteatatio,  then  both  cauaes  did  not  proceed  pari  passu  ;  and 
therefore  it  did  not  stop  the  plaintiff  in  the  examination  of  his 
witnesses.  But,  if  the  plaintiff  were  in  contempt  for  not  an- 
swering on  the  Reeonventio,  then  he  would  be  stopped  from 
proceeding  on  his  own  ChnvenOo.  If  the  ReeonvenHo  came  in 
after  publication,  it  stopped  the  hearing,  till  the  plaintiff  had 
contested  it ;  because,  otherwise,  if  the  defendant  had  a  right, 
he  could  not  have  a  decree  upon  the  plaintiff's  libel.^  It  has 
been  sometimes  suggested,  that,  upon  filing  a  Cross  Bill,  the 
original  defendant  is  entitled  to  stay  proceedings,  and  excused 
from  putting  in  his  answer  to  the  original  Bill,  until  after  the 
defendant  in  the  Cross  Bill  has  put  in  his  answer  thereto.  But 
this,  although  apparently  founded  upon  some  authorities,  is  not 
mEuntainable  upon  principle;'  for  it  is  an  attempt  by  a  party 
to  relieve  himself  from  the  performance  of  his  duty  in  answei^ 


t  Gilb.  For.  Bom.  49-tl.  Lord  Chief  Baron  Gilbert  luu  remarked :  «  Oar 
law,  touchiiig  Croat  BilU,  wluch  ii  (he  Reeonventio  with  tu,  ^ree*  in  all  thtnga 
with  tlut ;  for  if  the  CroM  Bill  come*  in  before  iMue  JMued,  it  goei  pai  patn 
with  the  original  BilL  But  if  it  comei  in  after  iime  joined,  it  cannot  go  pari 
patm  with  it,  and  itopi  nothing,  till  the  plaintiff  haa  iocurred  a  contempt.  Bal 
if  it  comei  in  after  pablJcation,  it  ilopa  the  hearing  till  answered,  and  the  nther 
with  na,  because  the  defendant  hai  a  right  to  the  plaintiff*!  aniwer  upon  oatL 
Bat  if  nich  Bill  be  filed  after  publication,  nothing  can  be  pnt  in  inne  upon  it 
that  wai  in  iasne  in  the  original  cauae." 
r.  Baiker,  1  Atk.  IS. 
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ing  the  original  Bill  by  merely  requiring  an  saswer  to  a  Crosi 
Bill  from  his  adverBary.* 

§  408.  Secondly,  of  Bills  of  Review.  A  Bill  of  Review  is 
in  the  nature  of  a  writ  of  error,  and  its  object  is  to  procure  an 
examination,  and  alteration,  or  reversal  of  a  decree  made  npon 
a  former  Bill,  which  decree  has  been  signed  and  enrolled.' 
This  enrolment  of  Ae  decree  ia  essential  to  what  is  called,  by 
way  of  preeminence,  a  Bill  of  Review ;  for  if  the  decree  has 
not  been  enrolled,  then  a  Bill  in  the  nature  of  a  Bill  of  Review, 
or  a  supplemental  Bill  in  the  nature  of  a  Bill  of  Review,  is  (as 
we  shall  presently  see)  the  appropriate  remedy.'  The  enrol* 
ment  of  decrees  in  England  is  now  little  known  in  practice, 
and  therefore  Bills  of  Review  are  rarely  brought.*     But  as  the 

t  Wigley  p.  Whitaker,  1  Beann,  R.  349,  SSI. 

iMitT.  £q.  ¥L  by  Jeremjr,  88;  Gilb.  For.  Boiu.  1S4,  185;  Coapu,  Eq. 
H.  88. 

3  Cooper,  Eq.  PI.  88,  89 ;  Mitf.  E<j.  H.  by  Jaremy,  90 ;  Dexter  v.  Arnold, 
C  iSaeoa,  R.  803,  810 ;  The  Greenwich  Bwik  c  Locnoii,  8  Sandford,  B.  70. 
The  ibIlovriaK  reDurks  of  Chief  Baron  Gilbert,  in  his  Forum  Bomanuin,  ch.  10, 
p.  183,  188,  will  serve  to  explun  the  probftble  origin  of  the  Bill  of  Review,  and 
the  reason  why  it  requires  an  enrolment.  "  The  sentence,"  sap  he,  "  bj  the 
canon  and  civil  was  twofold,  inteHocntory  and  definitive.  The  interiocnlorT' 
was  any  order  prononnced  by  the  judge  in  the  canse  touching  the  proceeding^ 
before  they  came  to  a  de£aitive  tentence ;  and  the  interlocutory  order  ia  always 
alterable  before  the  definitive  sentence,  llie  definitive  sentence  most  alwayi 
be  in  writing,  and  cannot  be  altered  after  it  is  prononnced  and  ngned  by  tha 
judge.  But  «ftor  it  is  so  signed,  they  might  appeal  to  a  superior  jurisdiction. 
But  where  they  were  in  the  last  resort,  as  when  it  came  up  to  the  prince,  there 
they  might  appeal  from  the  prince  uninformed,  to  the  prince  better  infivmed, 
which  was  in  nature  of  a  review  of  the  same  sentence.  Thus  it  is  in  the  Court 
of  Chancery ;  for  all  orden  are  interlocntory,  till  they  come  to  the  definite  sen- 
tence, which  is  signed  by  the  Court ;  for  that  sentence,  signed  and  enrolled,  is 
the  definite  sentence  in  the  cause,  and  all  prepftntJons  before  that  are  but  inCep> 
locutoiy.  Tot  the  decree  pionoanoed  on  the  hearing,  which  is  taken  down  by 
the  registar,  is  bnt  an  intwiocntory  nntence,  till  it  comes  to  be  ngned  by  (ba 
ja^  of  the  Conrt  and  enrolled." 

i  The  defendant  may  enroll  a  decree,  in  order  to  enable  him  to  bring  a  Bill 
of  Se^ew.  Bat  this  seems  unnecessary,  a*  he  may  (as  we  shall  preeenlly  see) 
bring  a  Bill  in  the  nature  of  a  BQI  of  Beriew,  or  move  for  a  Tebearing,  (as  &» 
case  may  reqmre,)  when  the  plaintiff  has  not  eondled  the  decree.  Cooper, 
Eq.  PL  ai. 
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some  principles  are  generally  applicable  to  all  the  varieties  of 
this  species  of  Bills,  we  shall  state  them  under  the  leading  of 
Bills  of  Review,  Indeed,  there  is  the  more  reason  for  so 
doing*,  because  in  moat  of  the  State  Courts  of  Equity  in 
America,  and  certainty  in  the  Courts  of  dia  United  States,  all 
decrees  in  Equity,  as  wdl  as  judgments  at  law,  are  matters  of 
rec<H-d,  and  are  deemed  to  be  enroDed,  as  of  the  term  of  the 
Court  at  which  they  are  passed,  whedier  actually  enrolled  or 
not ;  so  that  in  those  Courts  a  Bill  of  Review  is  the  ordinary 
sod  appropriate  proceeding.^ 

§  404.  There  are  but  two  cases  in  wtieh  a  Bill  of  Review 
is  permitted  to  be  brought,  and  these  two  cases  are  settled  and 
declared  by  the  first  of  the  Ordinances  in  Chancery  <^  IaktA 
Chancellor  Bacon,  respecting  Bills  of  Review,  which  Ordi- 
nances have  never  since  been  departed  from.  It  is  as  follows  : 
"  No  decree  shall  be  reversed,  altered,  or  explwned,  being  once 
under  the  great  seal,  but  upon  Bill  of  Review.  And  no  Bill 
of  Review  shall  be  admitted,  except  it  contain  either  error  in 
law,  appearing  in  the  body  of  the  decree,  without  further  ez- 

t  Deztar  d.  Arnold,  0  Mason,  B.  SOS,  SIO,  Sll.  Hie  verj  prant  cama  beftn 
the  Supreme  Court  of  the  United  States,  id  Whidng  v.  Bank  of  UDited  Stately 
13  Peten,  R.  6,  13.  On  that  occasion,  the  CoDrt  said:  "  Some  suggeBtions  have 
been  made  ai  to  the  nature  and  character  of  the  preaent  Bill,  whether  it  is  to 
be  treated  h  a  Bill  of  Beriew,  or  what  other  is  iti  af^iopiiate  deaomioatioB. 
Ae  the  original  deoree,  which  it  eeeks  to  roTiew,  was  properly,  according  to  oar 
course  of  practice,  to  be  deemed  recorded  and  enrolled  as  of  the  term,  in  which 
the  final  decree  was  passed,  it  is  certainly  a  Bill  of  Beview  in  contrsdistinctioil 
to  a  Bill  in  the  natare  of  a  Bill  of  Beview ;  which  latter  Bill  lies  onlj  when 
Aere  has  been  no  enrolment  of  the  decree.  Bring  a  Bill  broogbt  by  the  orig- 
inal parliea  and  their  privies  in  reprawnUtioi],  it  is  also  properly  a  Bill  of  R»- 
Tiew,  in  contradistinction  to  an  original  Bill  b  the  nature  of  a  Bill  of  Benev; 
whioh  latter  Bill  brings  forward  the  interests  affected  by  the  decree,  other  than 
those  which  are  founded  in  privity  of  represeatation.  The  present  Bill  seeks  to 
MTife  the  soit  by  introducing  the  heirs  of  Whidng  before  the  Court ;  and  m 
&r  it  has  the  character  of  a  Bill  of  BeTivor.  It  seeks  i^  to  state  a  new  ftct, 
namely,  the  death  of  Whiting,  before  the  sale ;  and  so  &r  it  is  supplementary. 
It  is,  thBttdiire,  a  compound  Bill  of  Baview,  cC  Sapplemant,  and  of  BeviTor; 
■ad  it  is  entirely  mainlainaUe  as  loch,  if  it  presents  facts  which  go  to  Iba  merili 
of  the  original  decree  of  forecloaore  and  sale." 
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aminatiiHi  of  matters  in  fact,  or  some  new  matter,  which  hadi 
arisen  in  time  after  the  decree,  and  not  wiy  new  proof,  whidi 
might  have  been  uaed,  when  the  decree  was  made.  Neverthe* 
less,  upon  new  proof,  that  is  come  to  light  after  the  decree  was  , 
made,  which  could  not  possibly  have  been  used  at  die  time 
when  the  decree  passed,  a  Bill  of  Keview  may  be  grounded  by 
the  special  hcense  of  the  Court,  and  not  otherwise."^  So  that, 
firom  this  Ordinance,  a  Bill  of  Beview  may  be  brought,  first, 
for  error  of  law,  secondly,  upon  discovery  of  new  matter. 

§  405,  And,  first,  it  may  be  brought  for  error  of  law,  ap> 
pearing  upon  the  face  of  the  decree ;  as  if  a  decree  should  be 
against  the  statute  law,  which  case  hi^pened,  where  a  decree 
directed  the  legacy  belonging  to  a  diild,  who  had  died  an  infant 
intestate  without  wife  or  children,  to  be  distributed  amongst 
his  mother,  brothers,  and  sisters  equally,  whereas  by  the  statute 
of  distributions  it  vested  entirely  in  the  father,  who  had  sur> 
vived'the  child.'  So,  if  an  absolute  decree  should  be  made 
against  a  person,  who,  upon  the  face  of  it,  appears  to  have 
been  an  iniant  at  the  time.'  [So  it  is  ground  for  a  Bill  of 
Review,  that  the  decree  was  not  warranted  by  the  allegations 
in  the  Bill.*  So,  if  a  solicitor  enter  an  appearance  for  a  de- 
fendant without  authority,  and  a  decree  is  rendered  against 
him,  without  any  service,  such  decree  may  be  reversed.*^  But, 
by  the  Ordinance  of  the  Lord-Chancellor  above  mentioned,  any 
error  in  figures,  as  in  miscasting,  shall  be  expluned  and  recon* 
ciled  by  an  order,  without  a  Bill  of  Review,'     By  the  term 

1  Cooper,  Eq.  PL  89,  Md  CMea  tliera  cited;  Dexter  v.  Arnold,  i  Mwon,  EL 
810 ;  Beam.  Ord  in  Ch.  1 ;  Davia  *.  Block,  «  B«avu,  K.  898.  [Ihew  Ordi- 
tuutees  atill  gorent  Bllla  of  Beview.    Mane  D.  Graham,  9  ileLeaa,  41.] 

9  Cooper,  Gq.  PL  89,  SO;  Gilb.  For.  Bom.  184-187;  Beam.  Ord.  ta  Chas.S, 
4;  Gregor  v.  Moleswortli,  2  Vea.  109. 

(Ibid. 

*  Goodhue  t>.  Churclunaii,  1  Barb.  Ch.  B.  B9S. 

*  Grigp  V.  Gear,  8  Gilman,  2. 

■  [SncbaD  error  maj  be  corrected  b;  entering  a  credit  for  tlie  amount  of  tha 
enor,  upon  the  ntuatiafied  dect«e,  and  the  ground  of  renew  viU  be  thui  ob- 
nated.    Idanie  e.  Graham,  9  McLean,  41.] 
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miscasting,  is  not  to  be  understood  any  pretended  misrating  or 
misvaluiog,  but  only  error  in  the  auditing  or  numbering.  It 
is  not  necessary  to  obtain  leave  of  the  Court,  before  a  Bill  of 
this  kind  for  error  of  law,  apparent  an  the  face  of  the  decree, 
can  be  filed.' 

S  406.  But,  by  another  <^  the  Ordinances  above  mentioned, 
the  decree  must  be  first  obeyed  and  performed,  before  a  Bill  of 
Review  can  be  brought ;  as  if  it  be  for  land,  the  possession 
must  be  given  op;  if  it  be  for  money,  the  money  must  be 
paid  ;  if  for  evidences,  the  evidences  must  be  brought  in  ;  and 
so  in  other  cases.^  But  if  any  act  be  decreed  to  be  done, 
which  extinguishes  the  parties'  right  at  the  Common  Law,  as 
making  of  assurance  or  release,  acknowledging  satisfaction, 
cancelling  of  bonds,  or  evidences,  and  the  like,  it  is  declared, 
that  those  parts  of  the  decree  are  to  be  spared  until  the  Bill 
of  Review  be  determined.'  But  such  sparing  is  to  be  war- 
ranted by  pubUc  order  made  in  Court.  And  even  the  role,  as 
to  obedience  and  performance  of  the  decree,  has  been  dis- 
pensed with  by  the  Court  in  some  cases  ;  as  where  a  sum 
of  money  has  been  ordered  to  be  paid,  and  it  appeared,  that  the 
party  was  unable  to  pay  it,* 

§  407>  In  regard  to  errors  of  law,  apparent  npon  the  face 
of  the  decree,  the  established  doctrine  is,  that  you  cannot  look 
into  the  evidence  in  the  case,  in  <H'der  to  show  the  decree  to  be 


)  Cooper,  Eq.  Fl.  89,  90;  Gilb.  For.  Bom.  184-187;  Beam.  Ord.  id  Cban. 
I,  4 ;  th«)^r  V.  Molesirorth,  2  Yet.  109. 

*  Cooper,  Eq.  PI.  09. 

■  Cooper,  Bq.  PI.  69 ;  Mune  p.  Qnhna,  9  HcLesn,  41. 

^Cooper,  £q.  PI.  90;  Gilb.  For.  Bom.  185-187;  Wyatt,  Fr.  Beg.  98  ;  Par> 
triage  V.  Usbone,  5  Rms.  B.  195,  344-393 ;  Wiwr  v.  BlMhlf,  2  Jolmt.  Cb.  B. 
48B;  Wtf  Eq.  PI.  hy  Jeremj,  88.  Tbere  are  other  ezcepdoDs  to  the  rale,  oi 
to  the  perfiwioanee  of  tbe  decree,  than  tbose  stated  in  the  text ;  aa,  for  example, 
the  part7  is  not  boand  to  perAinn  any  more  of  the  decree  than  hb  adveraary 
can  show,  that  he  is  bonnd  to  perform  at  tbe  time,  when  he  seeks  to  bring  a  Bill 
of  Review,  and  in  regard  to  whiuh  he  is  in  debalt.  See  Partridge  tj,  Usborne, 
S  Buss.  B.  199,  S44-258,  where  the  subject  was  most  elaborately  considered  bj 
Lord  Lyndhmit.    See  also  Griggs  v.  Gear,  8  Gilman,  9. 
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erroneous  in  its  statement  of  the  facts.^  That  is  the  proper 
office  of  the  Court  upon  an  appeal.  But,  taking  the  facts  to 
be,  as  they  are  stated  to  be  on  tbe  face  of  the  decree,  you  must 
show  that  the  Court  have  erred  in  point  of  law.  If,  therefore^ 
the  decree  do  not  contain  a  statement  of  the  material  beta,  on 
which  the  decree  proceeds,  it  is  plain,  that  there  can  be  no  re* 
lief  by  a  Bill  of  Review,  but  only  by  an  appeal  to  some  superior 
tribunal.^  It  is  on  this  account,  that  in  England  decrees  are 
usually  drawn  up  with  a  special  statement  of,  or  reference  to,  thd 
material  grounds  of  fact,  which  support  the  decree.  In  the  Courts 
of  the  United  States,  the  decrees  are  usually  general,  without 
any  such  statement  of  facts.  In  England,  the  decree  embodies 
thesubstance  of  the  Bill,  pleadings,  and  answers.  [And  the  plead- 
inga  cannot  be  referred  to,  in  support  of  the  Bill.  Nothing  can 
there  be  looked  at,  but  tbe  decree  itself.*]  In  the  Courts  of  the 
United  States,  the  decree  usually  contains  a  mere  reference  to 
the  antecedent  proceedings  without  embodying  them.  But  for 
the  purpose  of  examining  all  errors  of  law,  the  Bill,  answers, 
and  other  proceedings,  are,  in  our  practice,  as  much  a  part  of 
the  record  before  the  Court,  as  the  decree  itself;  for  it  is  only 
by  a  comparison  with  the  former,  that  the  correctness  of  the 
latter  can  be  ascert^ned.*     [And   in   the  American  Courts, 

>  See  Evane  v.  Clement,  14  IlliDois,  206. 

s  Dexter  r.  Aniold,  G  Mmou,  S.  Bll;  MellUb  n.  WiUiuu,  1  Veni.B.  leC) 
O'BrieQ  o.  Conaor,  2  Ball  &  BeatL  R.  146, 1S4. 

»  Trolock  V.  Hobey,  IS  Simons,  277. 

*  Dexter  V.  Arnold,  fi  Haaon,  K.  ill,  312 ;  Wytit,  Fr.  Beg.  98  ;  Coombi  n. 
ProDd,  1  Ch.  Cai.  S4;  S.  C.  2  Freenx.  R.  183;  HolUngBfrorth  d.  McDonald, 
2  Harr.  &  John.  R.  230 ;  Webb  r.  Pell,  3  Paige,  R.  868.  The  same  pdnt  aroaa 
in  tbe  Supreme  Court  of  the  United  States  in  Whiting  v.  Bank  of  United 
States,  13  I>eterB,  B.  6,  13,  14.  Oo  that  occanon,  the  CoQrt  isid :  '>  It  has  alio 
beet)  Buggeated,  at  the  bar,  that  no  Bill  of  ReTiew  lies  for  errors  of  law,  except 
where  such  errors  are  app&rent  on  the  bee  of  the  decree  of  the  CoarU  That 
is  true  in  the  sense  in  which  the  language  ie  osed  La  the  English  practice.  In 
England,  the  decree  always  recites  the  substance  of  the  Bill,  and  Answer,  and 
pleadings,  and  also  the  facts  on  which  the  Court  founds  ita  decree.  But  in 
America,  tbe  decree  does  not  ordinarily  recite  either  the  Bill,  or  antwer,  or 
pleadings;  and  genenilly  not  the  &cts  on  which  the  decree  is  founded.  But 
with  ns  the  Bill,  answer,  and  other  pleadings,  together  with  the  decree,  cod- 
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wliere  the  Eoglish  practice  of  reciting'  die  proceedings  in  the 
decree  does  not  prevail,  the  proceedings  themselves  are  the 
sut^t-matter  of  revision  in  a  Bill  of  Review,  to  the  same  ex- 
tent, and  in  the  sanie  manner,  as  if  they  were  stated  on  the 
face  of  the  decree,  in  conformity  with  the  English  practice.^ 

§  408.  Where  a  decree  has  heen  affirmed  in  Parliament,  it 
may  well  be  doubted,  whether  a  Bilt  of  Review  for  errors  ap> 
parent  upon  the  face  of  the  decree  can  be  brought ;  for  the 
highest  appellate  Court  has  pronounced  in  effect,  that  it  ia  not 
erroneous.'  The  same  objection  does  not  apply,  (as  we  shall 
presently  see,)  where  the  Bill  of  Review  ia  for  matter  of  new- 
discovered  evidence.' 

§  408  a.  A  Bill  of  Review  also  lies  only  after  a  final  de- 
cree ;  for  the  Court  may,  if  the  decree  be  only  interlocutory, 
■fiterwards  and  before  a  final  decree  vary  or  rescind  it.  But  a 
decree  is  final  in  the  sense  of  the  rule,  which  finally  adjudicates 
apoD  all  the  merits  of  the  controversy,  and  leaves  nothing 
fiirther  to  be  done,  but  the  execution  of  it.  Thus,  for  ex- 
ample, a  decree  of  foreclosure  and  tale,  upon  a  Bill  brought  by 

ititate  whftt  is  properly  coDiidercd  tb«  reconl.  And,  therefore,  in  truth,  th« 
nle  in  each  connti;  ii  precisely'  the  nme  in  legal  effect;  although  expresMd  . 
In  different  langoage ;  viz.,  that  the  Bill  of  Review  must  be  founded  on  Nine 
error  apparent  in  the  Bill,  answer,  and  other  pleadings,  and  decree ;  and  that 
yon  arc  not  at  libert]r  to  go  into  the  evidence  at  large,  in  order  to  establiih  an 
objection  to  the  decree,  founded  on  the  iupposed  mistake  of  tlie  Conrt  in  'Ot 
owa  deductions  from  the  eTidence."  In  Peirj  n.  PhetipB,  IT  YeR.  178,  Lord 
Eldon,  ipeaking  on  this  nibject,  laid :  "  With  regard  to  the  other  p<nnt,  there  is 
a  great  dittinction  between  error  in  the  decree  and  error  apparent.  The  latter 
deicription  does  not  applj  to  a  merely  erroneons  judgment.  And  this  is  a  point 
of  ewential  importance  ;  as,  if  I  am  to  hear  tlus  canse  npon  the  ground,  that  tlie 
jndgment  is  wrong,  thongh  there  is  no  error  apparent,  the  consequence  is,  that 
in  eTery  instance  a  Bill  of  Reriew  may  be  filed ;  and  the  qaeation,  whether  the 
canae  is  welt  decided,  will  be  argued  in  that  Aipe  \  not  whether  the  decree  is 
light  or  wrong  on  the  face  of  it  Hie  cases  of  error  apparent,  fimnd  in  the 
books,  are  of  this  sort ;  an  infant  not  haiing  a  day  to  show  cause,  &c.,  not 
merely  an  erroneons  Jadgment"    S.  P.  Haig  o.  Homan,  8  Clark  &  Sin.  IL  920. 

1  Tomlinson  v.  HcKaig,  C  GUI,  268. 

■  Mitf.  Eq.  Fl.  by  Jeremy,  88 ;  Co^»er,  Eq.  PL  91,  »». 

*  PtMt,  S  il9. 
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a  mortgagee  for  a  foreclosore  and  sale,  (according'  to  the  prac- 
tice in  many  States  in  America,)  is  final,  and  the  sale  is  but  in 
the  nature  of  an  execution.* 

§  409.  No  persons,  except  the  parties  and  their  privies  in 
representation,  such  as  heirs,  executors,  and  administrators,  can 
have  a  Bill  of  Review,  strictly  so  c^ed.'  But  other  persons 
in  interest,  and  in  privity  of  title  or  estate,  who  are  aggrieved 
by  the  decree,  such  as  devisees,  and  remainder-men,  are,  as  we 
shall  presently  see,  entitled  to  maintain  an  original  Bill  in  the 
nature  of  a  Bill  of  Review,  so  far  as  their  own  interests  are 
concerned.'  Of  course,  no  persons,  but  persons  having  ao 
interest,  are  entitled  to  maintain  a  Bill  of  Review.*  And  even 
persons,  having  an  interest  in  the  cause,  if  not  aggrieved  by 
the  particular  errors  asMgned  in  the  decree,  cannot  maintain  a 
Bill  of  Review,  however  injuriously  the  decree  may  affect  the 
rights  of  third  persons.''  But  with  this  exception,  it  may  be 
generally  stated,  that  all  the  parties  to  the  original  Bill  oog^ 
to  join  in  a  Bill  of  Review." 

§  410.  A  Bill  or  Review  for  errors,  apparent  upon  the  face 
of  the  record,  will  not  lie  after  the  time,  when  a  writ  of  ernH* 
could  be  brought ;  for  Courts  of  Equity  govern  themselves  im 
this  particular  by  the  analogy  of  the  Common  Law  in  regard 
to  writs  of  error.''     Hence,  in  England,  where  writs  of  error 

1  Whidng  V.  Bank  of  United  Slatea,  18  Peten,  B.  6,  IB ;  Baj  v.  Loir, 
8  Cnnch,  179 ;  Jenkins  «.  Eldndge,  3  Storj,  B.  299. 

■GiIb.For.  &Mn.l84;  Wjstt,  Pr.  Beg.  95;  Slinggby  d. HiJe,  1  Ch.Cu.ISt. 
The  language  of  Gilbert,  in  For.  Rom.  166,  ii  rei?  broad,  and  requires  qnaltfic*- 
boD.  It  is,  "  None  but  partiea  and  pririea,  aa  heirs,  execatora,  or  adzuoiitratoTB, 
oan  bare  Un»  B31  of  Beviev,  since  nobody  else  can  be  aggrieTsd  bj  nich  a 
decrao,  because  it  can  onlj  be  reTived  by  aoch  privies."  Why  may  not  a 
devisee  be  aggrieTed,  or  a  remaindeMoan  V 

3  UitC  Eq.  PL  by  Jeremj,  98 ;  Wjatt,  Pr.  B^.  98, 100 ;  PMt,  %  «3S ;  Tamer 
V.  Berry,  8  Gilman,  641 ;  Sin^eton  v.  Singleton,  8  B.  Uonroe,  UO. 

*  Webb  t>.  Pell,  8  Paigq,  R.  S6S. 

I  Thomas  v.  Harriet  Heirs,  ID  Wheat  B.  146 :  Hitf.  Eq.  FL  by  Jer«tny,  SOft. 

>  Bank  of  United  Slatea  n.  White,  8  Peters,  B.  2S2. 

">  Smith  IT.  CUy,  AmU.  B.  645  ;  8.  C.  8  Bro.  Ch.  B.  by  Belt,  639,  note  ;  Mit£ 
Eq.  PL  by  Jeremy,  88;  Cooper,  Eq.  FL  91-98  j  Wyatt,  Pr.  Beg.97,  98]  I^tton 
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must  be  brought  withia  twenty  years  after  a  judgment,  nulesa 
in  certain  cases  of  disabilities,  the  like  limitation  is  adopted  in 
Courts  of  Equity  as  to  Bills  of  Review  for  errors,  apparent  on 
die  htee  of  decrees.  For  the  same  reason,  in  the  Courts  of 
the  United  States,  Bills  of  Review  for  errors,  apparent  upon 
the  face  of  decrees,  are  limited  to  five  years,  that  being  the 
limitation  of  writs  of  error  upon  judgments  at  law.'  So,  for 
the  like  reason,  a  fine  and  non-claim  for  five  years,  if  there  haa 
been  no  impediment  to  the  remedy,  will  be  a  bar  to  a  Bill  of 
Review  respecting  the  same  lands.' 

§  411.  Error  in  matter  of  form  only,  although  apparent  on 
die  face  of  a  decree,  seems  not  to  have  been  considered  as  a 
sufficient  ground  for  reversing  the  decree.  And  matter  of 
abatement  has  been  also  treated  as  not  capable  of  being  shown 
for  error  to  reverse  a  decree.* 

§  41S.  Secondly.  A  Bill  of  Review  may  be  brought  upon 
the  discovery  of  new  matter ;  such,  for  example,  as  the  dis- 
covery of  a  release,  or  areceipt,  which  would  change  the  merits 
of  the  claim,  upon  which  the  decree  was  founded.*  But  leave 
of  the  Court  must  be  obtained,  before  a  Bill  of  Review  can 
be  filed  on  this  ground;  which  leave  to  file  it  wiU  not  be 


».  Lytton,  i  Bro.  Ch.  R.  441 ;  Kelly  v.  Lennon,  1  Jonea  *  La  Touche,  R,  305. 
[In  Nevr  York  it  u  held,  ibkt  &  BUI  of  Bevi«w  cannot  be  brought  after  the 
time  allowed  by  law,  for  appealiog  from  the  decree.  Boyd  v.  Vaaderkeoqi, 
1  B«Tb.  Ch.  R.  a73.] 

■  Thomas  tt.  Harrie's  Hein,  10  Wheat.  146.  [And  see  Ma^e  v.  Graham, 
8  McLean,  41 ;  GnlleU  v.  Motuh,  7  Blackf.  62  ;  Eay  d.  Walson,  17  Ohio,  37. 
Where  a  Bill  of  ReTicw  wa*  filed  within  five  years  Trom  the  day  on  which  the 
decree  sought  to  be  reversed,  was  rendered,  connting  the  time  from  the  day  of 
the  rendition  of  the  decree,  and  not  from  the  first  day  of  the  term,  and  prooMi 
was  isaoed  and  returned  to  the  next  term  of  the  Court,  it  was  held,  in  Ohio,  that 
the  Bill  was  filed  in  season.     Noland  v.  Urmaton,  17  Ohio,  170.] 

■  Cooper,  Eq.  PI.  91 ;  Mitf.  Eq.  PI.  by  Jeremy,  260,  251. 

3  Hitf.  Eq.  Fl.  by  Jeremy,  85  ;  Cooper,  Eq.  PI.  95  ;  HartwoU  n.  Townseod, 
«  Bra  Pari.  R.  289 ;  S.  C.  2  Bro.  Pari.  R.  107,  Tomlins's  edit ;  Slingsby  v.  Hale, 
I  Ch.  Gas.  122  ;  S.  C.  1  Eq.  Abridg.  169. 

*  Cooper,  Eq.  Fl.  91 ;  Btandiah  c.  Badley,  2  Alk.  17S ;  Wyatt,  Pr.  Beg.  98 ; 
GSb.  For.  Rom.  186,  187. 

KQ.FI.  SS 
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granted  withoat  bd  HfBdaTit,  that  the  new  matter  could  not  ba 
produced  or  used  b^  the  party  clmming  the  ben^t  of  it  in  tbs 
original  cause.  The  affidavit  must  also  state  the  nature  of  the 
new  matter,  in  order  that  the  Court  may  exercise  its  judgment 
upon  its  relevancy  and  materiali^.^ 

§  4il8.  Both  of  these  considerations,  to  which  the  affidavit 
^plies,  are  indispensable.  In  the  first  place,  the  new  matter 
must  be  relevant  and  material,  and  sudi  as,  if  known,  might 
probably  have  produced  a  different  determination.'  In  other 
words,  it  must  generally  be  new  matter,  to  prove  what  was 
before  in  issue,  and  not  to  prove  a  title  not  before  in  issue ; 
not  to  make  a  new  case,  but  to  establish  the  old  one.*  In  the 
next  place,  the  new  matter  must  have  first  come  to  the  knowl- 
edge of  the  party,  afler  the  time  when  it  could  have  been  used 
in  the  cause  at  the  ori^nal  hearing.  Lord  Bacon  s  Ordinance 
says,  in  one  part,  it  must  be  "after  the  decree."  But  that 
seems  corrected  by  the  subsequent  words,  "and  could  not 
pos^bly  have  been  used  at  the  time  when  the  decree  passed," 
which  words  point  to  the  period  of  the  publication  of  tbe  tesd- 
mony.  And,  accordingly,  it  is  now  tbe  established  exposition 
of  the  Ordinance,  that  the  new  matter  shall  not  have  been  di^ 
covered  until  after  publication  has  passed.* 


>  Cooper,  Eq.  Fl.  92  ;  MitC  Eq.  Ft.  b^  Jeremy,  $t ;  GUb.  For.  Rom.  ISS-ISS ; 
Wyatt,  Pr.  Reg.95. 

a  Mitf.  Eq.  Fl.  bj  Jeremj,  84,  85 ;  Wyatt,  Fr.  Beg.  95 ;  Ord  b.  Nod,  6  M»dd- 
R.  137  ;  Blake  v.  Foster,  3  UoUof,  R.  !J>T ;  Wiser  v.  BUchlj,  2  John.  Ck  R. 
488 ;  Liringtton  v.  Hubbs,  S  John.  Ch.  R.  124. 

3  Dexter  t>.  Arnold,  G  Mason,  R.  303;  Young  v.  Keighlej,  IG  Ves.  S18,  354. 
Bnt  see  Fartndge  o.  TJabome,  G  Rum.  R.  195. 

«  Dexter  v.  ArnoU,  S  Moion,  R.  903 ;  Mitf.  Eq.  PI.  hy  Jentaj,  84,  8G ;  Ord 
cNoel,  6Madd.  R.127;  Wiser  e.  Blachly,  2  John.  Cb.  R.  488;  Livingston  d. 
Hubbs,  3  John.  Ch.  R.  124.  Lord  Hardwicke  is  reported  to  have  said,  that  the 
words  of  Lord  Bacon  are  dark,  fiat  that  the  construction  bus  been,  that  tke 
new  matter  mnst  have  come  to  the  knowledge  of  the  par^  after  publication 
passed.  Patterson  u.  Slaughter,  Ambl.  R.  293 ;  Nonis  ■>.  Le  Neve,  B  Atk.  26, 
S4.  [If  the  newlj'-discoTered  eridence  was  known  to  the  solicitor  of  the  plain- 
tiff in  searan  to  be  used,  bnt  wu  not  known  to  the  plaiDliff  himself,  a  Btll  c£ 
Renew  will  not  be  granted.    Greenlee  r.  McDowell,  4  lied.  Eq.  481.] 
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§  4<14<.  Id  the  next  place,  another  qualificatioD  of  the  nile^ 
quite  as  important  and  instructive,  19,  that  the  matter  must  not 
only  be  new,  but  it  must  be  such,  as  the  party,  by  the  use  of 
reasonable  diligence,  could  not  have  known ;  for  if  there  be 
any  laches  or  n^ligence  in  this  respect,  that  destroy^  the  title 
to  the  relief.* 

§  415.  It  has  been  remarked  by  Lord  Redesdale,  that  '*It 
has  been  questioned,  whether  the  discovery  of  new  matter,  not 
m  issoe  in  the  cause,  in  which  a  decree  has  been  made,  could 
be  the  ground  of  a  Bill  of  Review ;  and  whether  the  new  mat- 
ter, on  which  Bills  of  Review  have  been  founded,  has  not 
always  been  new  matter  to  be  used  as  evidence  to  prove  matter 
in  issue,  in  some  manner,  in  the  original  Bill.  A  case,  indeed, 
can  rarely  happen,  in  whidi  new  matter  discovered  would  not 
be,  in  some  d^ree,  evidence  of  matter  in  issue  in  the  original 
cause,  if  the  pleadings  were  properly  framed.  Thus,  if  after  a 
decree,  founded  on  a  revocable  deed,  a  deed  of  revocation  nod 
new  limitations  were  discovered ;  as  it  woald  be  a  necessary 
allegation  of  title  under  the  revocable  deed,  that  it  had  not 
been  revoked,  the  question  of  revocation  would  have  been  to 
issue  in  the  original  cause,  if  the  pleadings  had  been  properly 
framed.  So,  if,  after  a  decree,  founded  on  a  supposed  title  of 
a  person,  claiming  as  heir,  a  settlement  or  will  were  discovered, 
which  destroyed  or  qualified  that  title,  it  would  be  a  necessary 

■  Dexter  «.  Arntdd,  5  Umod,  R.  Sis,  3S0,  SSI ;  Mawe  t>.  Graham,  S  McLean, 
41 ;  Jenkini  *.  Frewiu,  7  BlackT.  329 ;  Stevens  v-  Hej,  15  Ohio,  818  ;  Uughae 
V.  Jones,  2  Md.  Ch.  Dec.  298  ;  Robinson  v.  Sampsoo,  38  Mune,  11 ;  Bingham 
p.  Damon,  Jacob,  B.  843 ;  Livingston  t>.  BdUib,  3  Johns.  Ch.  R.  124  ;  Pendlo- 
bm  t.  Fa;,  8  Fuge,  R.  204 ;  Ord  «.  Noel,  6  Madd.  B.  137.  That  doctrine  was 
expounded  and  adhered  to  by  Loni  Eldon  in  Yonng  v.  Eeighlj,  16  Ves.  H9, 
and  was  acted  apon  by  Ixird  Manners,  in  Barrington  v.  O'Brien,  3  B.  &  Beatt 
140,  and  Blake  o.  Foster,  2  B.  &  Beatt  4ST,  4G1.  It  was  fully  recognized  by  Mr. 
Chancellor  Kent,  and  received  the  sanction  of  his  high  anthority  in  Wiser  «. 
Bkchly,  S  Johns.  Ch.  R.  488,  and  Barrow  v.  Rhinelander,  S  Johns.  Cb.  R.  120. 
And  in  the  very  recent  case  of  Bingham  o.  Dawson,  1  Jac  248,  Lord  Eldon 
iornaed  into  it  addittonal  vigor.  See,  also,  Hodson  v.  Ball,  II  Km.  R-  468, 
468 ;  S.  C.  1  FhilL  Ch.  E.  IBS ;  Ante,  {  MS. 
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allegation  of  the  title  of  the  person  ckuming  aa  heir,  that  the 
tmcestor  died  seised  in  fee  simple,  and  intestate.  But  if  a  case 
were  to  arise,  in  which  the  new  matter  discovered  could  not  be 
evidence  of  any  matter  in  issue  in  the  original  cause ;  and  yet 
dearly  demonstrated  error  in  the  decree ;  it  should  seem,  that 
it  might  be  used,  as  ground  for  a  Bill  of  Review,  if  relief 
could  not  otherwise  be  obtained.  It  is  scarcely  possible,  how- 
ever, that  such  a  case  should  arise,  which  might  not  be  deemed' 
in  Bome  degree  a  case  of  fraud,  and  the  decree  impeachable  <m 
that  ground.  In  the  case,  where  the  doubt  before  mentioned 
^)pears  to  have  been  stated,  the  new  matter  discovered  and 
all^;ed  aa  ground  for  a  Bill  of  Review,  was  a  purchase  for 
valuable  consideration,  without  notice  of  the  plaindfiTs  title. 
This  could  only  be  used  aa  a  defence.  And  it  seems  to  have 
been  thought,  that,  although  it  might  have  been  proper,  under 
the  drcumstances,  if  the  new  matter  had  been  discovered  hb- 
fore  the  decree,  to  have  allowed  the  defendant  to  amend  his 
answer,  and  put  it  in  issue  ;  yet  it  could  not  be  made  the  suV 
ject  of  a  BiD  of  Review ;  because  it  created  no  title  paramount 
to  the  title  of  the  plaintiff,  bat  merely  a  ground  to  induce  a 
Court  of  Equity  not  to  interfere.^  And  where  a  settlement 
had  been  made  on  a  marriage  in  pursuance  of  articles,  and  the 
settlement  following  the  words  of  the  articles  had  made  the 
husband  tenant  for  life,  with  remainder  to  the  heirs  male  of 
his  body ;  and  the  husband,  claiming  as  tenant  in  tail  under 
the  settlement,  had  levied  a  fine  and  devised  to  trustees,  princi- 
pally for  the  benefit  of  his  son  ;  and  the  trustees  had  obtained 
a  decree  to  carry  the  trusts  of  the  will  into  execution  ag^nst 
the  son ;  the  son  afterwards,  on  discovery  of  the  articles, 
brought  a  Bill  to  have  the  settlement  rectified  according  to  the 
articles,  and  a  decree  was  made  accordingly.'  In  this  case, 
the  new  matter  does  not  appear  to  have  been  evidence  of  mat- 


1  Young  V.  EtugU;,  16  Ves.  318  to  SSS. 
*  Boberb  v.  Kingric^,  1  Yes.  S3S. 
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ter  ID  issue  in  the  first  cause,  but  created  a  title  adverse  to 
that  on  which  ihe  first  decree  was  made."  ^ 


iHitCEq.  I1.l7Jtnin7,8fi-8T, and  caMi  there  cited;  GilliL  For.  Bom.  IM. 
Tliii  rabjeet,  which  Men*  intolved  in  tcnie  difficnll^,  wm  a  good  deal  iQTeatt- 
gated  ia  the  mm  of  Dexter  v.  Arnold,  5  Mston,  B.  318,  where  the  Conrt  aid : 
"Upon  another  pwnt,  there  a  not,  perhapa,  a  uniformity  of  opinion  in  tha 
antboritieB.  I  allude  to  tha  diitinctiou  taken  in  an  anonjrmotiB  caae  in  9  Freun. 
Bep.  31,  where  the  Chancellor  said, '  that  where  a  matter  of  bet  wai  partico- 
larlj  in  issue  before  the  former  hearing,  though  jon  have  Reu>  proof  of  that 
muter,  upon  that  foa  shall  never  have  a  Bill  of  Review.  Bat  where  a  new 
fact  is  alleged,  that  wma  not  at  the  fonMr  hearing,  there  it  may  be  a  ground  fiir 
a  Bill  of  Renew.'  Now,  anuming  that  under  certvn  eircumatances,  new  mat- 
ter, not  in  evidence,  that  it,  not  in  issue  in  the  original  cause,  bnt  clearly  de- 
monstrating eiror  in  the  decree,  ma;  support  a  Bill  of  Review,  if  it  is  the  onlj 
mode  of  obtaining  relief;  still  it  most  be  admitted,  that  the  general  rule  is,  that 
the  new  niatter  must  be  inch  as  is  relevant  to  the  ori^nal  case  in  issue.  I<ord 
Hardwicke,  in  Norris  b.  Le  Neve,  S  Atk.  SS,  S6,  is  reported  to  have  admitted, 
that  a  Bill  of  Review  mi^t  be  founded  upon  new  matter,  not  at  all  in  issue  in 
the  former  cause,  which  seems  contrary  to  bis  opinion  in  Patterson  v.  Slanghter, 
Ambler,  293,  or  upon  matter,  which  was  in  iaae  but  discovered  nnce  the  heai^ 
ing.  Bat  the  very  point  in  !  Freeman,  SI,  (if  I  rightly  understand  it,)  is,  that 
a  newly-discovered  foct  is  groand  for  a  Bill ;  bnt  not  newly-discovered  endenca 
in  pnM>f  of  any  fact  already  in  issue.  Iliit  teems  to  me  at  variance  inth  Lord 
Bacon's  Ordinance ;  for  it  is  there  said,  that  there  may  be  a  review  upon  '  new 
matter,  which  bath  arisen  in  time  afler  the  decree,'  and  also  ■  npon  dmb  proof, 
that  has  coma  to  light  after  tbe  decree  made,  and  could  not  posuUy  have  beei 
used  at  the  time,  when  the  decree  passed.'  It  is  also  contrary  to  what  Lonl 
Haidwicke  held  in  the  cases  cited  from  S  Atk.  33,  and  Ambler,  293.  Lord 
Eldon  in  Toang  e.  Keighly,  16  Yes.  348,  Sdd,  said :  ■  The  ground  [of  a  Bill  of 
Review]  Is  error,  apparent  on  the  fiu:e  of  the  decree,  or  neu  tvidmet  of  a  tUt 
materially  pressing  npon  the  decree,  and  discovered  at  least  afler  publication  in 
the  cause.  If  the  fact  bad  been  known  before  pnblicalion,  though  lome  contra- 
dietion  appears  in  the  cases,  Uiere  is  no  authority,  that  nea  evidence  would  not 
be  safficient  ground.'  That  was  also  tbe  opinion  of  Lord  Manners,  in  Blake  o. 
Foster,  2  B.  &  Beatt.  457.  Mr.  Chancellor  Kent,  in  Livingston  v.  Hubbs, 
S  Johns.  Ch.  B.  124,  adopted  the  like  conclouon,  and  be  seemed  to  think,  that 
such  new  evidence  must  not  be  a  mere  accumnlatioa  of  witneesea  to  the  same 
fact ;  but  some  stringent  written  evidence  or  newly -discovered  papers.  Gilbert^ 
in  his  Forum  Romaonm,  eh.  10,  p.  186,  leans  to  tbe  same  limitation ;  for  he 
■ays,  that  ia  Bills  of  Review,  'they  can  examine  to  nothing,  that  was  in  tha 
original  causa,  uulea  it  be  niatter  happening  subsequent,  which  was  not  before 
in  issue,  or  iqMa  matter  of  record  or  writing  not  known  before ;  for  if  the  Court 
should  give  them  leave  to  enter  into  proof*  upon  the  same  points,  that  were  in 
iwne,  that  wonM  be  under  the  same  mischief  as  tha  examination  of  witneves 
after  publication,  and  an  inlet  into  nuwifiast  paijary.'  Ibere  is  mncb  good 
SB* 
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§  4rl6.  The  doctrine  here  asserted  by  Lord  Redesdale  seemft 
now  to  be  fully  confirmed ;  and  it  has  been  established,  that 
matter  discovered  after  a  decree  has  been  made,  although  not 
capable  of  bemg  used  as  evidence  of  any  thing,  which  was  pre- 
viously in  issue  io  the  cause,  but  constituting  an  entirely  new 
issue,  may  yet  be  the  subject  of  a  Bill  of  Review,  or  of  a  sup- 
plemental Bill  in  the  nature  of  a  Bill  of  Review.^ 

§  417-  In  the  next  place,  there  is  another  important  qualifi- 
cation, which  is  indeed  deduciUe  from  the  very  language  of 
Lord  Bacon's  Ordinance  ;  and  that  ia,  that  the  granting  of  such 
a  Bill  of  Review  for  a  new-discovered  evidence,  is  not  a  matter 
of  right ;  hut  it  rests  in  the  sound  discretion  of  the  Court.  It 
may,  therefore,  be  refused,  although  the  facts,  if  admitted, 
would  change  the  decree,  where  the  Court,  looking  to  all  the 

feiue  iD  anch  ft  distinctioD,  operating  upoa  Uie  diicretioD  of  the  Coart  in  refn*- 
ing  ft  Bill  of  Review,  and  I  should  be  glad  to  Vnavr,  that  it  bw  alwaji  been 
adbered  to.  It  ia  ceHun,  that  camnlatiTe  written  evidence  faai  been  admitted ; 
and  even  written  evidence  to  contradict  the  testimony  of  a  witneM.  That  waa 
the  Cftse  of  Attorney- General  v.  Turner,  Ambler,  S87.  Willan  v.  Willan,  16 
Vea.  73,  SS,  aappoees,  that  new  testimonj  of  witnenet  may  be  admii^e.  If  it 
be  admieiible,  (npon  which  I  am  not  called  to  decide,)  it  ought  to  be  receired 
with  extreme  caution,  aod  onlj  when  it  is  of  such  a  nature  aa  onght  to  ba 
decisive  proof.  There  is  so  much  of  just  reasoning  in  the  opinion  of  the  Court 
of  Appeals  of  Kentucky  on  this  subject,  that  I  dionld  hentate  long  before  I 
should  act  against  it."  See  also Respais  D.HcClanahan,  Haidin's  (Kf.)  R.  34S; 
GUb.  For.  Rom.  IBS ;  and  the  doctrine  of  Lord  Eldon  in  Tonng  v.  Keighlf, 
16  Tes.  S5f ;  Livingston  v.  Hubbs,  9  Johna  Ch.  R.  1 M.  The  Court  has  re- 
filled its  leave  to  file  a  Bill  of  Beview,  where  it  would  have  been  the  means  of 
introducing  an  entirel/  new  case,  of  the  matter  of  which  the  plaintiff  was  aaf- 
ficientl}>  well  apprised  of  to  have  been  able,  irith  the  exertion  of  reasonable 
diligence,  to  have  brought  the  same  at  first  completely  before  the  Court. 
Tonng  t>.  Keighl}-,  18  Tea.  94B.  And  see  Ord  t>.  Noel,  S  Hadd.  137,  and 
Bingham  o.  Dawson,  1  Jac.  R.  243,  which,  although  cases  rclatii^  to  supple- 
mental Bills  in  the  nature  of  Bills  of  Review,  illustrate  this  principle,  See  abo 
Ludlow  o.  Lord  Uacartney,  2  Bro.  P.  C.  67,  Toml.  ediL ;  Le  Neve  c.  Norris, 
S  Bro.  P.  C.  73,  Toml.  edit ;  M^eill  v.  CahiU,  S  Bligh,  P.  C.  218 ;  Roberts  n. 
Kingslej,  1  Ves.  S3S.  If  this  last  case  is  accurately  reported,  the  Bill  seems 
to  have  been  filed  without  the  previous  leave  of  the  Court ;  and  on  the  hearing, 
an  inquirj  was  directed  as  to  the  &ct  of  the  discover]'  ot  the  artkUs.  Sea 
Toung  V.  Keighlj,  16  Ves.  S48. 

1  Ptirtridge  V.  Usbome,  5  Rom.  R.  1S5 ;  HUsde  v.  Graham,  *  McLean,  it. 
Bntsee  Tonng  ti.  Keighlj,  16  Tea.  804. 
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drcumstances,  shall  deem  it  productive  of  mischief  to  innoeeDt 
parties,  or  for  aoj  other  cause  unsdvisable.* 

§  4>18,  A  Bill  of  Review  apon  new-discovered  matter  has 
been  permitted  even  after  an  aflinnance  of  die  decree  in  Par- 
liament. As  where,  after  a  decree  dismissing  a  Bill,  and  which 
dismissal  was  affirmed  in  the  House  of  Lords,  a  Bill  of  Re- 
view was  brought  for  discovery  of  a  deed,  said  to  be  burnt 
pending  ibe  appeal,  which  made  out  the  plaintiff's  tide ;  and 
the  Bill  was  in  order  that  after  such  discovery,  the  plaintiff 
might  apply  to  the  Lords  for  relief ;  the  defendant  demorred 
to  die  Bill ;  but  the  demurrer  was  overruled,  and  the  defend* 
■  ant  ordered  to  answer.  And  a  Bill  of  Review  may  be  brought 
after  one  Bill  of  Review  already  filed ;  as  if  upon  a  Bill  of 
Review  a  decree  has  been  reversed,  another  Bill  of  Review 
may  be  brought  upon  the  decree  of  reversal.'  But,  if  a  de> 
murrer  has  been  allowed  to  a  Bill  of  Review,  a  new  Bill  of  Re- 
view  upon  the  same  ground  will  not  be  allowed.' 

§  419.  We  have  already  seen  that  a  Bill  of  Review  for  error 
^iparent  on  the  face  of  the  decree,  must  be  brought  within  the 
tame  period,  which  limits  writs  of  error  at  law.^  The  queB> 
tion  may  arise,  whether  the  like  limitation  applies  to  Bills  of 
Review  upon  new-discovered  facts  and  evidence.  There  can 
be  no  doubt,  that  it  will  be  a  good  bar,  that  the  Bill  of  Review 
is  not  brought  within  the  period  limited  for  writs  of  error,  after 
the  discovery  of  the  new  facts  or  evidence.     But  the  point,  in> 

'Bennetti..  Lee.aAtk.  528;  WiUono.  Webb,  a  Cox,  H.  8;  Tonngf.Keigh- 
ly,  18  Tea.  3*8;  Perry  ».  Phelips,  IT  Ve».  176-178;  Ord  d.  Noel,  8  Uadd.  R. 
127;  Fartridge  c.  TJsbome,  5  Run.  R.246;  Dezter  e.  Araold.S  Uaaon.E.  SIC; 
Thonaw  o.  Harrie's  Bern,  10  Wheat.  B.  146  ;  Wood  v.  Mann,  8  Somner,  R. 
SIS  ;  Ante,  S  *li-  See  Hodxin  v.  Ball,  11  Km.  £.  466,  469  ;  S.  C  I  FhiO.  Cli. 
B.  117, 1B2 ;  Ante,  S  338 ;  Poet,  %  421 ;  Matsie  v.  Gnmt,  3  McLean,  41 ;  P.  &  H. 
Banktp.  Dtindaa,10  Ala-eei;  Taylor  u.  Taylor,  1  MacSi  Gotd.405. 

■  Cooper,  £q.  PL  02,  and  caraa  there  cited ;  Hitf.  Eq.  FL  by  Jeremy,  88.  But 
■ee  Stafford  v.  Bryan,  3  P^ge,  R.  4fi. 

»  Mit£  Eq.  PL  by  Jeremy,  88 ;  Cooper,  Eq.  H.  98 ;  Dunay  v.  nimoie,  1  Vein. 
B.13fi. 

*  Ante,  j  410. 
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tended  to  be  stated,  ia,  whether  any  Bill  of  Review  will  lie 
after  the  lapse  of  that  period,  froni  the  time  of  making  the  de- 
cree, although  the  Bill  of  Review  ia  brought  within  the  pre- 
scribed period  after  the  discovery  of  the  new  iacte  or  evidence. 
There  does  not  seem  to  be  any  dedsion  settling  the  point;  and, 
as  the  allowance  of  a  Bill  of  Review  for  new-discovered  evi- 
dence is  discretionary  with  the  Court,  it  is  scarcely  probable, 
that  it  will  arise  in  judgment,  as  the  lapse  of  time  will  always 
have  great  weight  with  the  Court  in  refusbg  the  ^pUcation, 
in  connection  with  the  other  circumstances.^ 

§  4>S0.  Let  us  now  consider  the  frame  of  a  Bill  of  Review. 
In  a  Bill  of  this  nature,  it  is  necessary  to  state  the  former  BiU,. 
and  the  proceedings  thereon ;  the  decree,  and  the  pmot,  in 
which  the  part^  exhibiting  the  Bill  of  Review  conceives  him- 
self ag^eved  by  it;  and  the  ground  of  law,  or  matter  di^ 
covered,  upon  which  he  seeks  to  impeach  it.'  And  if  the  de- 
cree is  impeached  on  the  latter  ground,  it  seems  necessary  to 
state  in  the  Bill  the  leave  obtained  to  file  it,  and  the  fact  of  the 
discovery.^  It  has  been  doubted,  whether,  after  leave  given  te 
file  the  Bill,  the  fact  of  discovery  is  traversable.  But  this 
doubt  may  be  questioned,  if  the  defendant  to  the  Bill  of  Review 
can  o&r  evidence,  that  the  matter  all^^  in  the  Bill  of  Re- 
view was  within  the  knowledge  of  Ute  party,  who  might  have 
taken  the  benefit  of  it  in  the  original  cause.*  He  Bill  may 
simply  pray,  that  the  decree  may  be  reviewed,  and  reversed  in 
the  point  complained  of,  if  it  baa  not  been  carried  into  execu- 
tion.* If  it  has  been  carried  into  execution,  the  Bill  may  also 
pray  the  further  decree  of  the  Court  to  put  the  party  com- 
plaining of  the  former  decree  into  the  situation,  in  which  be 
would  have  been,  if  that  decree  bad  not  been  executed.*     If  the 


1  Th«  p<»nt  was  before  the  Snpreme  Court  in  Thomw  v.  Hanie't  Hdn,  10 
Wheat.  R.  US,  161 ;  but  the  Court  left  it  andecided.  See  alao  Uitf.  £q.  PL  bf 
Jeremy,  88 ;  Cooper,  Eq.  Fl.  9S,  S3. 

s  Micf.  Eq.  Fl.  hy  Jeremy,  88, 89 ;  Cooper,  Eq.  PL  9fi. 

3  Ibid.  « Ibid.  a  lUd.  •  lUd. 
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Bill  is  brought  to  review  the  rerersal  of  a  former  decree,  it 
may  pray  that  the  origiaal  decree  may  stand.^  The  Bill  niay 
also,  if  the  original  suit  has  become  abated,  be  at  the  same 
time  a  Bill  of  Revivor.'  A  supplemental  Bill  may  likewise  be 
added,  if  any  event  has  happened,  which  requires  it ;  and,  par- 
ticalarly,  if  any  person,  not  a  party  to  the  original  suit,  becomes 
niterested  in  the  subject,  he  must  be  made  a  party  to  the  Bill 
of  Review  by  way  of  supplement.'  It  may  be  added,  that  all 
the  parties  to  the  original  Bill  ought  to  be  made  parties  to  the 
Bill  of  Review  ;  for  it  is  a  principle  of  natural  justice,  that  no 
one  ought  to  be  affected  by  any  decree  without  his  first  being 
heard.* 

§  *21.  TTiirdly;  Bills  in  the  nature  of  Bills  of  Review.  It 

<  Mitf.  Eq.  PI.  by  Jeremy,  88-SO,  and  ciwes  there  cited ;  Cooper,  Eq.  PI,  9ft; 
Dexter  v.  Arnold,  5  Mason,  R.  308,  309.  Id  Dexl«r  v.  Arnold,  5  Uason,  R.  808, 
309,  the  Court,  opon  the  hearing  of  the  petition  for  leave  to  file  a  Bill  of  Be- 
TieiT,  allowed  the  ad  vers«  party  to  file  coanter  affidavita.  On  that  occanon,  the 
Court  said :  "  This  coorsc,  though  not  very  common,  is,  a*  I  conceive,  perfectly 
within  the  range  of  the  authority  of  the  Court ;  and  may  be  indiipensable  for  a 
jnat  exercise  of  its  functions,  in  grantiog  or  withholding  the  review.  If,  indeed, 
it  were  doubtful,  in  case  the  BUI  of  Beview  should  be  allowed,  whether  the  de- 
fendants coold  by  plea  or  answer  traverse  the  allegation  in  such  Bill,  that  the 
matter  of  fact  is  new,  I  should  not  hesitate  to  inquire  in  the  moat  ample  manoer, 
into  the  truth  of  such  alle;ration,  before  the  Bill  was  granted,  in  order  to  prevent 
gross  injustice.  But  as  every  sach  Bill  of  Review  must  contain  an  allegation, 
that  tbe  matter  of  fact  is  new,  it  seems  to  me  clear,  upon  principle,  that,  as  it  is 
vital  to  the  relief,  it  is  traveiaable  by  plea  or  answer,  and  must  be  proved,  if  not 
admitted  at  the  hearing.  In  Hanbury  v.  Stevens,  (NM,)  cited  by  Lord  Redes- 
dale,  (Redes.  Eq.  PI.  80,  8d  ed.  70  ;  Id.  4th  ed.  by  Jeremy,  89,)  tbe  Court  is  re- 
ported to  have  held  that  doctrine.  The  case  of  Lewellen  v.  Mackworth,  S  Atk. 
B.  40,  and  Barnard,  Qh.  R.  449,  though  very  imperfectly,  and,  as  I  should  think, 
inaccnrately  reported,  teems  to  me  to  eupport  the  same  conclusion.  It  has  been 
l«lied  on  by  the  best  text-writers  ftr  that  purpose.  Lord  Rcdesdale,  in 
Ida  original  work  on  Eqnity  Pleadings,  (Redes.  £q.  PL  80,  Sd  edition,) 
stated  the  point  as  one  which  may  be  doubted.  But  upon  principle  I  cannot 
fee  bow  that  can  well  b«.  And  in  the  last  edition  (the  third)  revised  by  bis 
Lordship,  I  find  that  he  has  questioned  the  proprie^  of  such  a  doubt."  See  aba 
Banbary  v.  Stereos,  cited  in  note  (it)  to  Hitf.  Eq.  PL  by  Jeremy,  89. 

«Ibid. 

iHitf.  Eq.  PI.  by  Jeremy,  88-90;  Bodson  t>.  Ball,  11  Sim.  R.  496,  4SS; 
B.  C.  1  Phill.  Ch.  R.  183 ;  Ante,  §  S3C  ;  Post,  S  4!0. 

•  Cooper,  Eq.  PL  99. 
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has  been  ab-eady  stated,  that  the  only  distinction  between  Bills 
of  Review,  and  Bills  in  the  nature  of  Bills  of  Review,  con- 
sists in  the  enrolment  or  non-enrolment  of  the  decree.  In 
the  former  case,  a  Bill  of  Review  is  proper ;  in  the  latter 
case,  a  Bill  in  the  nature  of  a  Bill  of  Review.^     As,  how- 


I  Ante,  5  403 ;  Cooper,  Eq.  PL  SB ;  Mitf.  £q.  PL  by  Jeram^,  00 ;  SMnduk 
V.  Radley,  2  Atk.  1 78 ;  Wyatt,  Pr.  Reg.  96 ;  Wwer  v.  Blachly,  S  Johns.  Ch.  E. 
488;  Smith  r.  Clay,  8  Bra.  Ch.  E.  by  Belt,  6S9,  note ;  S.  C.  Ambler,  B.  64fi; 
Greenwich  Bank  o.  Loomta,  2  Sandf.  Ch.  R.  70.  Tbii  ii  not  merely  a  fbmwl 
distinction ;  but  la  many  cases  it  is  connected  iritfa  the  rights  of  the  part}'.  Thos, 
although  a  Bill  of  Review  lies  for  errars  of  law  appareot  on  the  lace  of  a  decree, 
jet  it  has  never  been  decided,  that  a  Bill  in  the  nature  of  a  Bill  of  Review  liea 
in  such  a  case ;  for  the  proper  remedy  may  be  had  by  a  rehearing.  In  Petty 
thPhelips,  17  Yes.  178,  Lord  Eldou  used  the  following  langnage:  "I  fnrtbra 
doubt,  upon  this  case,  whether  a  Bill  in  nature  of  a  Bill  of  Review  can  be  filed 
upon  matter  of  law.  Where  Ibe  decree  has  been  enrolled,  there  are  twogroondt 
of  review  ;  error  apparent;  and  new  facts,  or  facts  newly  discovered.  In  the 
first  case,  the  plaintiff  has  a  right  to  file  a  Bill  of  Review;  in  the  two  latter 
cases,  he  must  have  the  leave  of  the  Court  Where  the  objection  is  upon  matter 
of  law  apparent,  or  a  mistake  in  law,  to  be  collected  from  all  the  pleadings  and 
evidence,  the  decree  not  being  signed  and  enrolled,  it  is  the  subject  of  a  rehear- 
ing; and  there  is  no  occasion  for  a  Bill  in  nature  of  a  BUI  of  Beriew,  nnlesa  a 
snpplemontal  Bill  is  also  necessary  to  introduce  new  &cts;  in  which  case  the 
cause  will  come  on  to  be  heard  upon  tiie  matter  of  that  supplemental  Bill, 
together  with  a  rehearing  of  Che  original  cause.  And  the  Court  will  vary  ths 
decree  upon  the  rehearing;  taking  into  consideration  the  new,  or  lately  dis- 
covered facts.  But  I  apprehend,  there  is  no  instance  of  a  Bill  in  nature  of  a 
Bill  of  Review  upon  error  apparent."  Hodsou  v.  Ball,  1  Phill.  Ch.  R.  177,  ISl. 
In  this  last  case,  Lord  Lyndhurst  s^d  ;  "  The  original  Bill  was,  as  far  as  related 
to  three  of  the  defendants,  a  Bill  calling  on  them,  as  executors  and  trustees,  to 
account;  and  an  account  was  decreed  against  them  in  the  common  form.  The 
Bttpplemental  Bill  stated,  that  after  the  decree  had  been  carried  into  the  Master^ 
office,  it  was  discovered,  for  the  first  time,  that  the  trustees  had  greatly  miscoa- 
ducted  themselves  in  the  management  of  the  affairs  of  the  trust,  and  it  accord- 
iagly  pmyed,  that  they  might  account  for  what,  except  ibr  their  wilful  ne^ect 
and  default,  might  have  come  to  their  hands.  So  that  the  decree  prayed  for  by 
the  supplemental  Bill,  was  essentially  different  from  the  decree  pronounced  by 
the  Vice- Chancellor  upon  the  original  Bill.  On  this  ground  it  was  insisted  that 
the  Bill  ought  to  be  taken  off  the  file,  it  having  been  filed  irithout  the  permisnon 
of  the  Court.  In  answer  to  that  it  was  s^d,  that  the  Bill  was  not  a  sapplemental 
Bill  in  the  nature  of  a  Bill  of  Review,  but  a  supplemental  Bill  in  aid  c^a  decree; 
and  a  passage  from  Uitfonl's  Treatise  on  Pleading  was  referred  to,  in  i* hich  it  it 
stated,  that  a  supplemental  Bill  may  be  filed  in  aid  of  a  decree,  in  order  that  it 
may  be  carried  fully  into  execntioo.    Now  there  is  no  doubt  of  the  corractaea 
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gver,  a  decree,  not  signed  and  enrdled,  may  be  altered  rar 
rerersed  upon  a  rehearing,  without  the  assistance  of  a  BUI  in 

of  that  pantioa,  bat  tbe  qnutkni  ii,  whtt  b  the  proTinra  of  &  aappleineutel  KU 
in  &id  of  a  decree?  I  ^prehend  UwtainppIenieaUdBiltinaid  of  a  decree  can* 
not  vary  tbe  prieciplfl  of  tbe  decree.  Its  province  ii,  to  carry  out  tbe  principle  of 
the  decree;  logivefallaDdcomplcte  effect  to  tbe  decree,  a«  it  exUti.  Tbeiuslaoce 
dwt  MgeoeralljgiTeDof  amppletneiital  Bill  in  aid  of  a  decree,  is  of  thiB  descrip- 
tion',  where  there  hu  been  a  decree  toaccoant,  bat  directions  have  not  been  snf- 
ficienllj  giTen  as  to  tbe  manner  of  accounting,  and  a  further  decree  ia  therefore 
requred  fbr  the  purpose  of  supplying  this  defect,  that  is,  of  carrying  into  fnll 
effect  the  original  decree.  In  the  case  that  was  cited,  of  Dormer  r.  Forteacne, 
t  Atk.  1!4,  Lord  Hardwicke  states,  what  seems  to  be  the  fonndation  of  tbe  paa- 
Mge  in  Uilford, '  that  snpi^enieDtal  BQls  are  often  brought  even  in  ud  of  a 
decree  of  tbia  Court;'  and  be  illastrates  that  by  the  case  to  which  I  have  re- 
ferred, fbr  be  says,  'as  in  a  decree  to  aceoant  for  want  of  full  directions  before  ;' 
and  the  Teij  case  of  Dormer  r.  Fortescna,  seems  to  be  a  easeof  that  descripdon, 
becaose,  there,  the  original  decree  bad  established  tbe  title,  but  (here  was  a 
doabt,  whether  the  Coort  would  be  justified  in  founding  on  that  decree  and  on 
the  existing  record,  an  order  that  tbe  party  should  account  for  the  rents  and 
profits  from  the  time  when  the  title  of  the  plaintiff  bad  accrued ;  and,  for  the 
parpoae  of  supplying  that  sapposed  omission,  the  gnpplcmental  Bill  was  filed. 
Lord  Hardwicke  was  of  opinion,  that  the  proceedings  were  sufficient,  but  sup- 
ponng,  he  «ud,  that  tbey  were  not,  tbe  anpplemental  Bill  bad  rendered  them 
•nffieient.  Now  that  was  strictly  a  supplemental  Bill  for  tbe  purpose  of  carrying 
out  and  accomplishing  the  original  decree,  and  the  object  of  it,  not  for  the  pur- 
pow  of  varying  the  principle  of  tbe  decree ;  and,  therefore,  I  apprehend,  tbo 
^idnetion  it  that  which  I  have  stated, — that  a  supplemental  Bill  in  aid  of  a 
decree  is  not  a  snpplcmental  Bill  that  seeks  to  vary  tbe  principle  of  the  decree, 
bat  one  which  takes  the  principle  of  the  decree  as  the  baus,  and  seeks  merely 
to  supply  any  omission  which  there  may  be  in  tbe  decree,  or  in  the  proceed- 
ings, ao  as  to  enable  the  Court  to  give  full  effect  to  its  decision.  Now  the  decree 
pmjed  for  in  this  case  is  quite  contrary  to  the  principle  of  the  original  decree, 
ne  original  decree  was  merely  for  a  common  account  Tbe  snpptementid  Bill 
prays  fbr  an  account  of  quite  a  different  nature  and  character,  founded  on  tbe 
WTOngfhl  conduct  of  tbe  parties;  for  it  calls  upon  tbem  to  account,  not  fbr  what 
they  have  received  or  what  has  come  to  their  bands,  or  to  the  hands  of  others 
(br  their  use,  bat  fbr  what  they  might  have  received,  had  it  not  been  for  their 
wfliul  defaalt.  This,  dierefore,  cannot  be  conndered  as  a  supplemental  KH  in 
mH  of  a  decree,  because  it  proceeds  npon  a  principle  quite  different  from  that 
of  tbe  original  decree.  It  does  not  seek  to  carry  out  that  decree ;  it  is  not  in 
furtherance  of  that  decree,  but  for  the  accomplishment  of  quite  a  different  ob- 
ject; and  I  think  tbo  plaintiff  himself  baa  pronounced  bis  own  opinion  of  tbe 
■Atnre  of  tbe  Bill  npon  the  very  &ce  of  tbe  Bill  itself,  for  be  has  introduced  an 
arermeiit,  that  the  supplemental  matter  has  been  discovered  since  the  original 
daoMcwaa  prononnced, — an  averment  which  is  necessary  for  the  patpose  of 


-obvGoo»^lc 


4S0  EQUITY    PLBADINOS.  [cH.    Till. 

the  nature  of  a  BUI  of  Review,  if  there  is  goffident  matter  to 
alter  or  reverse  it,  appeu'ing  upon  tbe  former  proceediogs,  the 
new  investigation  of  the  decree  must  be,  or  at  least  nsually  is, 
brought  on  by  a  petiticm  for  a  rehearing,  when  there  is  no  de> 
feet  to  be  supplied.^     (~But  an  application  for  a  rehearing,  most 

sapporling  a  Bupplemental  BUI  id  the  n&tDre  <^  a  BQl  of  Beview,  bat  which  ii 
not  requirad  in  a  Bni^lemeDlal  BUI  in  ud  of  a  decree."  Ante,  338,  351  a; 
Port,  §  422. 

1  Mitf.  Eq.  Fl.  hy  Jeremj',  90,  91 ;  Cooper,  Eq.  PI.  89,  93 ;  Gilb.  For.  Bun. 
183;  Wyatt,  Pr.  Eteg.  96,  99^  Staadish  v.  fiadley,  i  Atk.  ITS;  Uoore  s. 
Moore,  2  Ve8.i98;  Perry  r.  Phelips,  17  Ves.  173,  178,  178;  Pendleton  o.  Fay, 
8  Paige,  £.  204;  Wiser  v.  Blachly,  2  Johas.  Ch.  B.  488.  The  following  note 
from  MItf.  £q.  PI.  by  Jeremy,  90,  may  be  here  usefully  deed :  "  The  rehewiDg, 
which  ia  thus  far  alluded  lo,  not  being  aonght  in  reepeet  to  any  new  matter,  ii 
obtained  upon  certificate  of  couqkI,  (18  Yea.  325,)  by  a  petition  merely,  which 
states  the  caseai  brought  before  the  Court,  when  the  decree  was  made,  (Wood 
V.  Uriffith,  1  Meriv.  3S) ;  and  the  grounds,  on  which  the  rehearing  is  prayed. 
(1  Sch.  h  Let  398.)  And  here  it  may  not  be  improper  to  notice,  that  the  Cooit 
will  not,  without  consent,  (3  Swanst  234,)  vary  a  decree  after  it  has  been  paaed 
and  entered,  except  as  to  mere  cleri(.-al  errors,  (Lane  v.  Hobbs,  12  Ves.  458; 
Weston  p.  Uaf^eraCon,  Coop.  B.  134 ;  Hawker  v.  Duncombe,  2  Madd.  R.  391 ;  9 
Swanst  234 ;  Tomlios  i>.  Palk,  1  Kubb.  B.  475) ;  or  matters  of  course,  (Fickard  e. 
Mattheson,  7  Ves.  2SS ;  Newhouse  p.Mitfbrd,  12  Ves.4S6)  ;unlesBuponapBtitiin 
of  rehearing  or  upon  «BiU  of  Beview,  or  Bill  in  the  nature  of  aBillof  Beviev, 
(4  Madd.  82 ;  Grey  v.  DickeusoD,  4  Madd.  464  ;  Brackenbuiy  v.  BntckenbuTj,  S 
Jac.  ii  Walk.  891 ;  Willis  v.  FarkinsoD,  3  Swanst  238  ;  BrookCeld  v.  BnHlley, 
S  Sm.  k  Stu.  64 ;)  according  as  the  decree  has,  or  has  not,  been  signed  and  en- 
rolled ;  and  as  it  is  songbt  to  have  the  case  reheard  as  originally  brought  before 
the  Court,  or  accompanied  with  new  matter."  Thongh  the  Court  generally 
leaves  the  question  ci  rehearing  to  the  (certificate  of  counsel,  it  reserves  never- 
theless its  power  and  jurisdiction,  and  wUI,  under  certain  circumstances,  sustain 
an  application  lo  take  the  petition  off  the  file.  Gwynne  r.  Edwards,  9  Beavan, 
B.  22.  But  where  a  person  not  a  par^  to  the  soit,  is  deinrons  of  obtaining  n 
rehearing,  he  mutt  apply  ibr  leave  to  present  a  petition  lo  rehear.  Biid.  Li 
tome  cases  a  rehearing  will  be  allowed  by  the  Court,  notwithstanding  the  appli- 
cation lor  the  rehearing  is  made  after  the  ordinary  time  allowed  for  tbe  par- 
poae ;  as,  for  example,  where  a  decree  not  final  in  its  nature,  or  which  has  been 
only  partially  acted  on,  is  radically  erroneous,  so  that  upon  an  appeal  it  would 
be  reversed.  Ackland  n.  Biaddick,  3  Yonnge  &■  ColL  237.  The  En^sh  pno- 
tice  irith  regard  to  rehearinga  has  not  found  favor  in  the  United  States.  In 
Jenkins  v.  Eldredge,  8  Story,  299,  the  Court  said  as  follows :  "  But  I  desire  to 
say  a  few  words  on  this  occasion,  as  to  rehearings  of  Sqnity  causes,  in  this  Oo«^ 
upon  the  original  evidence.  They  have  been  exceedin^y  rare  in  this  Coort,  I 
admit,  as,  in  my  judgment,  they  ought  to  be,  unless  Ksne  plain,  and  obvions,  and 
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Bsually  state  some  reasons,  wfaidi  would  ocmstitnte  good  groand 
br  a  new  trial  at  ooramon  Uw,^] 

[§  4S1  a.  Id  order  to  d^ermine  wbedwr  a  Bill  is  a  Bill  <^ 
Review,  or  a  supploueidal  Bill  in  the  nature  c^  a  Bill  of  R^ 
view,  and  therefore  requiring  the  leave  of  the  Court  before  it 


palpable  error,  er  omiuion,  or  mistake,  in  sometliiiig  material  to  the  decree,  it 
brought  to  tbe  notice  of  the  Court,  which  had  before  eeeaped  ita  attention.  But 
if  a  rehearing  were  to  be  granted  npon  Uie  mere  oertifioate  t^coiuuel,  who  had 
argued  the  cause,  that,  in  their  juigment,  the  decree  wu  erroneooa,  (a  certificatei 
which,  with  great  sincerity  and  readiness,  would  almort  always  be  given  by  the 
MQUsel,)  it  is  obrionB,  that  in  the  great  mass  of  Equity  caoses  of  a  difScnlt  and 
important  natiue,  in  thia  Court,  depemUng  npon  conflictiug  views  rf  law,  and 
also  npon  conflicting,  and  often,  irreconcilable  evidence,  a  rehearing  would  be 
almost  a  matter  of  course ;  and  conudering  the  vast  time  occupied  in  hearing 
tnch  canses,  there  would  be  little  time  left  for  the  Court  to  devote  itself  to  anjr 
other  bntineiB,  and  tbe  other  iuttori  in  the  Court  would  suffer  the  most  oppre*- 
aive  delsya,  and  often,  the  most  irremediable  injustice.  Beddes ;  it  is  no  small 
recommendation  of  onr  practice,  that  it  thereby  requires,  in  the  first  instance,  oa 
the  part  of  counsel,  a  thorough  ezanuuation  and  preparation  for  tbe  hearing ; 
and  on  the  part  of  the  Coart,  a  moM  aoUototu  and  exact  rtndy  of  the  whole 
eanae,  before  the  judgment  ii  pnmomioed.  The  other  conm  wonld  encounge 
inattention  or  indifference,  and  induce  the  eonnsel,  as  well  as  the  parUes,  to 
qteculate  upon  contingentaes,  and  to  ai^e  the  cause  at  lai^,  only,  when  the 
Coort  bad  delivered  the  resultof  ita  opinion.  On  all  tbeae  aooounts,  it  has  been 
tbe  constant  habit  of  the  Supreme  Conrt  of  the  United  Slates,  to  refuse  rehear- 
ings  of  any  cause,  aft«  it  has  onee  pronounced  its  own  judgment,  whsle*«p 
aught  be  Ae  couflicia  in  the  evidence,  or  the  differencea  among  the  Judges  them- 
aelvea,  as  to  the  merit*  of  the  cootroveny.  I  am  aware  of  the  En^ish  praotiea 
on  tlus  subject.  It  haa  guards,  wUch  do  not,  and  cannot,  exist  here,  where  the 
oounsel  and  the  cUent  are  broa^t  into  immediate  and  constant  contact  with  each 
othar.  But  soeh  aa  is  tbe  practice  in  En^and,  it  is  a  source  of  almost  infinite 
delays  and  inoonTenieneea ;  and  voder  a  Chancellor,  like  Lord  Eldon,  whose 
mental  constitntion  led  him  to  cherish  interminable  doabts,  and  to  court  rehea*' 
ings,  it  must  be  a  soarce  of  irreparable  mischiefs,  and  eome^es  of  unmit^ated 
min.  I  have  no  desire  to  introdwe  such  a  pnetioe  into  this  Court.  When  k 
cause  haa  been  onee  fully  argned  in  this  Conrt,  and  an  iq>peal  lies  from  its  de- 
cree, there  is,  ordiunily,  no  reason  far  a  rehearing  here  npon  the  original 
endence ;  and  if  such  a  praclioe  is  to  be  inbodnced,  it  most  be  by  the  will  and 
judgment  of  some  one,  who  shall  socceed  me.  If  rehearing!  %io  to  be  had, 
turtit  tbe  coimael  on  both  rides  are  entirely  satisfied,  I  fear,  that  sniti  wonld  b»- 
Mme  immortnl,  and  the  decision  be  poatponed  tnde&niteJy."  See,  alee,  Emoieon 
V.  Daviee,  1  Woodb.  A  Min.  SI. 
1  Honter  v.  IfariborOj  2  Woodb.  &  Ifin.  168. 

EQ.  FL.  SB 
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can  be  filed,  the  first  queation  is  whether  it  is  inconsisteDt  with 
or  impeaches  the  decree  to  which  it  refers,  and  one  teat  of  this 
is,  whether  if  the  decree  had  not  been  referred  to  in  the  Bill,  it 
could  have  been  pleaded  in  bar  to  the  relief  prayed.^] 

§  4SS.  The  true  office  of  this  sort  of  Bill,  as  now  used,  is 
to  bring  before  the  Ckturt  new  matter,  discovered  since  publi- 
catioQ  in  the  orij^nal  cause,  when  the  decree  has  not  been 
signed  and  enrolled.'  In  such  a  case  the  new  matter  is  brou^t 
forward  by  a  supplemental  Bill,  or  a  new  Bill  in  the  nature  of 
a  Bill  of  Review;  and  it  ought  to  he  accompanied  hy  a  peti- 
tion to  rehear  the  original  cause  at  the  same  time,  that  it  is 
heard  upon  the  supplemental  Bill.'  Such  a  supplemental  Bill 
cannot  be  filed  without  the  leave  of  the  Court,  nor  without  an 
affidavit  similar  to  that  required  in  the  like  case  of  a  Bill  of 
Review.*     If  necessary,  a  Bill  of  Review  may  also  be  incorpo- 


[>  Tmjlat  V.  Taylor,  1  Mac.  U  Gord.  S97.  Hiii  was  a  Eoit  on  behalf  of  in- 
&mti  againit  the  tenant  for  life  and  three  trtuteei,  id  reipect  of  a  broach  of 
tnuL  The  Bill  being  taken  pro  confetto,  a  decree  iraa  made  against  the  trna- 
teeafor  the  pajment  of  a  large  Buminretpectof  thebroachoftnut.  Oneofthe 
trusteea  who  was  abroad  and  ia  contempt  for  die  non-perfbrmance  of  the  decree, 
filed  a  MCMid  Bill  agaiiut  the  plaintiflw  and  the  other  defbndanta  in  the  firtt 
•nit,  reeogniiing  the  decree  in  that  amt,  bat  (bendea  other  thinga  which  were 
clearlj  not  iocfMiaiiteiit  ^>ith  the  decrae),  leeking,  on  the  ground  at  traad  and 
edluvon  between  the  tenant  for  Uib  and  his  co-tmateea,  to  make  the  interest  of 
tlte  tenant  for  life  aTulable  for  the  parpoae  of  rufflboning  him,  the  plaintiff,  the 
liability  with  which  he  bad  been  fixed,  aa  he  alleged,  through  the  active  agency 
of  tbe  tenant  for  life.  It  was  hdd,  bj  Lord  Chancellor  Cotteoham,  that  *ach  a 
Bill  eould  not  be  regarded  ai  a  Bill  of  BoTiew,  or  aa  a  mpplemental  Bill  in  the 
natare  of  a  Bill  of  Beview.    See  alao  BaiDbrigge  v.  Baddelej,  S  Fhillipa,  T05.} 

3  Mooi«  p.  Moore,  3  Tea.  096,  698 ;  S.  C.  1  Dick.  66 ;  Beam.  Ord.  in  Chan. 
866-SB8 and  note;  Wyatt,  Pr.  Beg.  96,  9S,  99;  Ferry  e.  Fhelipa,  17  Ves.  ITS- 
ITS  ;  Fendleton  e.  Fay,  1  Faige,  B.  iOfi ;  Mitf.  £q.  FL  by  Jeremy,  91,  92 ;  Poat, 
|43&;  HodK>n  e.  Ball,  1  FhilL  Ch.  B.  177,181;  Ante,  SSS8,S0t  6. 

>lbid.;  Hodfonu.  Ball,  11  Simona,  B.  456  ;  S.  a  1  Fhil].Ch.B.  188;  Ante, 
{  888,  8S1  0,  iSO,  note. 

*  Cooper,  Eq.  Fl.  S8,  94 ;  Pendleton  t>.  Fay,  3  Faige,  B.  300 ;  Wyatt,  Pr. 
Bef.  99;  IGtf:  Eq.  FL  by  Jeremy,  91 ;  Hodion  e.  Ball,  1  PhilL  Ch.  R.  177, 
181.  Aa  to  when  thii  objection  may  be  iniiated  on.  Tonlnnn  v,  Cajdand, 
4  Hare,  B.  41. 


-obvGoo»^lc 


fM.  Tin.]  BILLS   OP   RBTIBW.  4£S 

rated  into  such  a  supplemental  Bill.^  And  where  a  different 
kiDd  of  relief  is  sought,  or  a  different  prindple  from  that,  on 
which  the  original  decree  is  given,  there  it  must  be  sought  by 
a  supplemental  Bill,  in  the  nature  of  a  Bill  of  Review.' 

§  4^.  It  seems  to  me  to  he  a  general  rule,  that  a  supple- 
mental Bill  for  new-discovered  matter,  should  be  filed  as  soon 
after  the  new  matter  ia  discovered,  as  it  reasonably  may  be.* 
If,  therefore,  the  party  proceeds  to  a  decree  after  the  discovray 
of  the  facts,  upon  which  the  new  clum  is  founded,  he  wiU  noC 
be  permitted  afterwards. to  file  a  supplemental  Bill  in  the  natnre 
of  a  BiU  of  Review,  founded  on  those  facts ;  for  it  was  his 
own  laches  not  to  have  brought  them  forward  at  an  earlier 
stage  of  the  cause.^ 

§  iiSS  a.  But  the  ladies  of  the  defendant  may  alter  the  case. 
After  a  Bill  for  the  specific  performance  of  an  agreement 
against  a  railroEid  company  had  been  dismissed  for  want  of  ev- 
idence, the  plunti&  on  an  affidavit  of  having  recently  discov- 
ered that  the  agreement  had  been  recognized  by  a  resolu- 
tion passed  at  a  meeting  of  the  company,  iq)plied  for  leave  to 
file  a  supplemental  Bill,  in  die  nature  of  a  Bill  of  Review,  for 
the  purpose  of  making  the  resolution  a  part  of  their  case.  The 
Court,  although  of  opinion  that  the  plaintiffs  might  with  due 
diligence  have  made  the  dbcovery  soon  enough-  to  have  availed 
themselves  of  it  in  the  original  suit,  nevertheless  granted  the 
motion  on  the  ground  that  if  the  defendants  had  entered  the 
resolution  in  their  books,  which  had  been  produced  in  court,  as 
they  ou^t  to  have  done,  according  to  the  terms  of  their  act  of 
incorporation,  die  consequence  of  any  want  of  care  and  atten- 


1  Wjratt  Fr.  B«e.  99  ;  Fvrry  r.  ^elipa,  IT  Tea.  ITS,  178;  Feadletonv.  F&7, 
a  Ptigfi,  B.  !08. 

■  Hadarai  d.  Ball,  11  Sim.  B.  456 ;  S.  C.  1  VtuO.  Cb.  R.  177,  183 ;  Ante, 
{  S8S,  861 0,  410,  note. 

>  Ante,  j  337  a,  370  a. 

*  Pendleton  v.  Fa;,  S  Paige,  R.  SOS ;  Bingham  v.  DawMD,  Jac.  B-  243 ;  Ord 
«.Noel,8&hdd.R.  197;  DiaiF.  M«ile,  4  Paige,  B.  SS9  ;  Ante,  {887,870  0. 
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tion  on  tbe  part  of  the  f^aintifb,  or  tbeir  agents,  vould  hare 
been  obviated,^ 

§  434.  If  a  decree  has  been  made  against  a  persra,  who  had 
no  interest  at  all  in  the  matter  in  dispute^  or  who  had  not  nich 
an  interest  as  was  sufficient  to  render  the  decree  against  him 
binding  upon  some  person,  claiming  the  same  or  similar  inter- 
est, relief  may  be  obtained  against  the  error  in  the  decree  by  a 
sapplemental  Bill  in  the  nature  of  a  Bill  of  Reriew,  as  has  been 
idready  mentioned  in  treating  of  snpplemental  Bills,*  Thus, 
where  a  Bill  was  filed  by  a  vicar  for  tithe  of  lead  agmnst  a  par- 
i^,  and  four  parishioners  were  named  defendants,  and  a  decree 
was  made  against  tbem ;  and  one  who  dumed  under  none  of 
them,  contested  the  decree ;  the  Court  allowed  him  to  hare  a 
Bill  of  Review."  If  a  decree  is  made  against  a  tenant  for  life 
imly,  a  remunder-man  in  tail,  or  in  fee,  cannot  defeat  the  pro- 
oeedingB  against  the  tenant  for  life,  but  by  a  Bill,  showing  the 
error  in  the  decree,  the  incompetency  of  the  tenant  for  life  to 
austun  the  soit,  and  the  accruer  of  his  own  interest ;  and  there- 
upon praying,  that  the  proceedings  in  the  original  cause  may 
be  reviewed,  and  that,  (or  that  pnrpose,  the  other  party  may 
appear  to  and  answer  this  new  Bill,  and  that  the  rights  of  the 
parties  may  he  properly  ascertained.*  A  Bill  of  this  nature,  as 
it  does  not  seek  to  alter  a  decree  made  against  the  plaintiff  him* 
self,  or  against  any  person,  under  whom  he  claims,  may  be 
filed  without  leave  of  the  Court  being  first  obtained  for  that 
purpose.' 

§  405.  A  supplemental  Bill  in  the  nature  of  a  Bill  of  Re- 
view, nearly  resembles  in  its  frame  a  Bill  of  Review,  except 


1  Sheffield  Cooal  Co.  v.  Sheffield  Hulmj  Co.  1  nullipa,  R.  48i. 

>  Ante,  {  938. 

3  Brown  v.  Vennaden,  1  Oh.  Caa.  272. 

*  Cooper,  £q.  PI.  94,  and  caaea  there  cited ;  Mt(.  £q.  Fl.  bj  Jeremy,  92 ; 
Broirn  v.  YermudeD,  1  Ch.  Cm.  272 ;  Oebome  v.  Uther,  G  Bro.  Pari.  K.  by 
Tomlioi,  20;  S.  C.  2  Bro,  FarL  R.  314. 

>  Ibid. ;  we  Ante,  g  431. 
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that,  instead  of  {HByiog,  that  the  former  decree  may  be  re- 
viewed or  reversed,  it  prays,  that  the  cause  may  be  heard  with 
respect  to  the  new  matt^  made  the  sut^ect  of  the  eupplemen- 
tal  Bill,  at  the  same  time  that  it  is  reheard  upon  the  original 
Bill ;  and  that  the  plaintiff  may  have  sudi  relief  as  the  nature 
of  the  case,  made  by  the  supplemeotal  Bill,  requires.^  It 
should,  also,  state  the  circumstances  positively,  which  entitle 
the  party  to  file  it,  viz.,  that  the  decree  has  not  been  enrolled, 
and  not  merely  state  them  in  the  alternative,  praying  one  sort 
of  relief,  as  upon  a  Bill  of  Review,  if  the  decree  has  been  en- 
rolled, and  if  not  enrolled,  then  to  have  the  benefit  of  it,  as 
upon  a  supplemental  Bill  in  the  nature  of  a  Bill  of  Review.' 

1  Hit£  Eq.  PL  hj  Jeremy,  91,  92 ;  Cooper,  £q.  PL  96. 

S  He  remarlu  of  Lord  Eldon  in  Feny  v.  Fhelips,  17  Yes.  176-178,  on  tbu 
whole  subject,  are  so  very  Importuit,  that,  though  long,  I  cannot  omit  to  bring 
them  before  the  reader,  as  they  explain  the  text,  and  also  iUnEtrate  the  princi- 
ple* of  pleading  in  tlu*  caw.  "  There  i*  no  otjection,"  mid  be,  "  to  thii  Bill,  u 
being  on  tbo  face  of  it  a  Bill  of  Rariew  and  a  Bill  of  Revivor  and  Snpplel&ent ; 
as,  in  some  cases,  Ibe  Bill  must  of  necessity  be  both  a  BiL  of  Reviefr  and  a  Bill 
oTReriTor;  and  in  some,  a  Bill  tiS  Supplement  also,  in  addition  to  those  tiro 
descriptions.  Admitting  that  there  is  not  much  difference  between  a  Bill  of  Jte- 
visir  and  a  Bill  in  nature  of  a  Bill  of  Bevieiv,  I  have  considerable  doubt  upon 
this  Bill;  whether  the  plaintifi*  must  not,  as  fkr  as  he  seeks  relief,  determine, 
th«t  his  Bill  shall  be  either  a  Bill  of  Review,  or  a  Bill  in  nature  of  a  BiU  ofKe- 
fiew ;  and,  I  apprehend,  I  should  let  in  a  mitcbieroDS  pracdce,  by  not  requiring 
him  to  make  that  detenuination,  whether  his  cause  should  be  treated  as  intn>- 
duced  bj  a  BiU  of  tbe  one  or  the  other  description.  If  it  is  competent  to  a 
plaintiff,  not  filing  a  Bill  of  Review,  together  with  a  Bill  of  Revivor  and  Supple- 
ment, in  order  to  have  the  relief,  which  may  be  obtained  bj  luch  a  Bill,  bat 
stating,  that  he  will  not  determine,  whether  there  is  error  apparent  in  the  de- 
cree, contending  that  there  is ;  but,  in  case  it  shall  not  prove  so,  electing  in  lui 
prajer  to  make  it  a  mere  Bill  of  Revivor,  or  Supplement,  or  both,  the  conse- 
quence is,  that  all  tbe  protection  against  a  BiU  of  Review,  founded  on  error  ap- 
parent in  tbe  decree,  is  gone  by  the  effect  of  that  allematlTe  prayer.  In  the 
case  of  newly-discovered  facts,  the  leave  of  tbe  Court  must  be  obtained,  whicli 
^ves  protection.  But  this  difficulty  occurs  from  putting  the  case  in  the  alterna- 
tive, that  tbe  defendant  can  neither  plead  nor  demur.  He  must  be  brouj{ht  to  a 
hearing,  and  may  incur  all  the  vexation  of  a  suit,  whether  it  shall  turn  out  to  be 
a  Bill  of  Review  or  not  Upon  these  grounds,  I  have  conuderabledoubt  whether 
the  plaintiff  can  pat  in  bis  case  in  the  alternative,  as  a  Bill  of  Review ;  or  if  tbe 
Court  shall  think  it  not  so,  then  as  a  Bill  of  Revivor  and  SupplemenL    niereis 
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§  436.  Foorthly ;  Bills  impeaching  decrees  for  fraud.  A 
Bill  of  this  sort  is  an  ori^nal  Bill  in  the  nature  of  a  Bill  o( 
Review.-^  There  ia  no  doubt  of  the  jurisdictioQ  of  Conrts  of 
Equity  to  grant  relief  against  a  former  decree,  where  the  same 
has  been  obtained  by  fraud  and  imposition  ;  for  these  will  in- 
fect judgments  at  law  and  decrees  of  all  Courts;  but  they 
annul  the  whole  in  the  consideration  of  Courts  of  Equity. 
This  must  be  done  by  an  original  Bill ;  and  there  is  no  instance 
of  its  being  done  by  petition ;  although  it  seems  once  to  have 
been  thought,  that  a  decree,  as  well  as  any  interlocutory  order, 
could  be  set  aside  for  fraud  by  petition  only.  Where  a  decree 
has  been  so  obtained,  the  Court  will  restore  the  parties  to  thdr 
former  situation,  whatever  their  rights  may  be.  This  kind  of  BUI 
may  be  filed  without  leave  of  the  Court  being  first  obtained  for 
the  purpose,  the  fraud  used  in  obtaining  the  decree  being  the 
principal  point  in  issue,  and  being  necessary  to  be  established 
by  proof,  before  the  propriety  of  the  decree  can  be  inves- 
tigated.' 


this  difTerence  between  a  Bill  of  Revlefr  and  a  Supplemental  Bill  in  natnreof  a 
Bill  of  Review :  in  the  rormer,  if  introdacing  alio  matter  of  aupplement  or  re- 
vivor, the  prajier,  aa  far  u  it  is  a  Bill  of  Review,  is,  that  the  decree  may  be 
reviewed  and  reversed ;  in  the  other,  adopting  also  the  proper  prayer  for  reviv- 
or, as  to  the  sapplemental  matter,  jou  pray  that  the  nanse  may  be  reheard.  In 
that  respect,  also,  I  doubt  whether  tbisia  an  accurate  record  in  not  sUliog  po«- 
itivelj  the  fact,  whether  the  decree  is  enrolled  or  not.  If  it  is  enrolled,  the  Bill 
is  a  Bill  of  Revivor,  stiictiy  speaking ;  if  not,  it  is  a  Bill  in  nature  of  a  Bill  oT 
Review;  and  then,  according  to  Lord  Redcsdale,  the  plaintiff,  stating  that  there 
is  error  in  the  decree,  prays  that  the  cause  may  be  reheard." 

1  MuBsell  n.  Morgan,  3  Bro.  Ch.  H.  79. 

3  Cooper,  Eq.  Fl.  96-98,  and  cases  there  cited  ;  Mitf  Eq.  Fl.  by  Jervmy, 
92-94 ;  Kennedy  n.  Daly,  1  Scb.  &  Lefr.  3SS,  374,  375 ;  Bameslcy  v.  Powell, 
I  Ves.  120 ;  Richmond  v.  Taylear,  1  P.  Will.  73S,  737.  In  Sheldon  v.  Fortcscua 
Aland,  3  P.  Will.  Ill,  (he  Lord  Chancellor  (King)  said:  "I  admit  even  a 
decree,  much  more  an  interlocutory  order,  if  gained  by  coUu^on,  may  be  set 
aside  on  a  petition;  a  fortiori  may  the  same  l>e  set  aside  by  a  Bill."  This  doc- 
trine was  probably  intended  to  apply  to  a  case,  where  the  decree  had  not  been 
enrolled,  and  where  the  act  of  frand  conld  not  be  controverted.  Mitf.  Eq.  PL 
by  Jeremy,  92,  note  (o.)  In  MosscII  v.  Morgan,  3  Bro.  Ch.  B.  74,  79,  Lord 
Thnrlow  expressly  overruled  the  doctrine  in  S  P.  Will.  Ill,  saying:  "There 
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§  4^.  A  decree  obtained  without  making  those  pereons 
partiee  to  the  suit,  in  which  it  is  had,  whose  rights  are  affected 
thereby,  is  frandnlent  and  void  as  to  tboee  parties.^  And  even 
a  purchaser  tatisx  it,  having  notioe  of  the  defect,  is  not  pro- 
tected by  such  a  decree ;  for  otherwise  the  decree  of  a  Court 
of  Equity  might  be  used  as  an  engine  for  the  purpose  of  effect- 
ing  the  grossest  fraud.'  And,  therefore,  where  a  decree  has 
been  made  against  a  trustee,  the  cestui  que  tru»t  not  being  be- 
fore the  Court,  and  the  trust  not  discovered ;  or  where  a  decree 
has  been  made  aguost  a  person,  who  has  made  some  con- 
veyance or  incumbrance  not  discovered ;  or  where  a  de- 
cree has  been  made  in  favor  of  or  against  an  heir,  when 
the  an<%stor  has  in  fact  disposed  by  will  of  the  subject- 
matter  of  the  suit ;  the  concealment  of  the  trust,  or  subsequent 
conveyance,  or  incumbrance,  or  will,  in  these  several  cases, 
ought  to  be  treated  as  a  fraud.^  It  has  been  also  said,  that 
where  an  improper  decree  has  been  made  against  ui  infant, 
although  the  same  were  not  gained  by  fraud  or  coUosion,  or 


wu  no  insC&nce  hitfaerto  of  its  being  done ;  and  that  he  could  not  eee  a  reason 
why  it  ghonld  not  be  hj  an  origiDal  BUI  in  the  natuie  of  a  Bill  of  BeTiew. 
lUther  there  ia  enough  before  the  Court  already  to  act  upon,  or  uot.  If  there 
is,  it  may  bo  done  by  a  rehearing;  if  not,  the  new  matter  must  be  brought  be- 
fore rhe  Court;'  that  ig,  by  an  original  Bill  in  the  nature  of  a  Bill  of  Review. 
See  tiao  Cooper,  Eq.  PI.  80,  note  (o)  ;  Bennett  t.  Hamill,  S  Sch.  &  Lefr.  &7S. 
Where  a  decree  has  been  enrolled  by  surprise,  the  plaintiff  intending  to  move 
for  a  rehearing,  and  notice  thereof  having  been  given  to  the  advene  party,  the 
Court  will  set  aiido  the  enrolment.    Steveni  o.  Quppy,  1  Turn.  &  Ruea.  1 78. 

1  Cooper,  Eq.  PI.  9e~9S,  and  iMK»  before  cited.  Mr.  Cooper  (Cooper  Eq. 
n.  96)  has  placed  the  cue  of  Coker  v.  Bevis,  1  Ch.  Gas.  61,  nnder  this  head,  as 
a  case  of  fnud  in  obtaining  a  decree.  The  decree  does  not  seem  to  have  pnt 
die  relief  granted  upon  the  ground  of  fraud ;  but  npon  the  ground  that  the 
ori^nal  decree  for  a  foreclosure,  unleBi  the  money  was  paid  at  a  certain  time, 
had  not  been  complied  with,  from  circunutaoces  of  inevitable  necessity,  and 
without  wilful  default;  and  that,  therefore,  the  defendant  ought  to  havttthe 
time  for  payment  of  the  moi^age-money  enlarged,  ootwiihslanding  the  deciee 
had  by  lapse  ■rf'  tune  become  absolute.  Lord  Bedeslale  has  treated  this  case, 
as  not  so  much  fi>anded  in  fraud,  as  on  its  own  special  circnmrtances.  See 
llit£  Eq.  PI.  by  Jeremy,  94,  and  note  (t) ;  Alexander  v.  Shivens,  7  B.  Monroe, 
Ul.  ■  find.  )  Rnd 
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surprise,  it  ought  to  be  impeBched  by  original  Bill ;  and  the 
infant,  a^^ieved  by  it,  need  not  stay  till  he  ia  of  age ;  but  he 
may  apply  to  Tererse  it,  as  8o<m  as  he  thinks  fit. 

§  4i@8.  A  Bill  to  set  aside  a  decree  for  fraud,  or  upon  any 
of  the  above  grounds,  must  state  the  decree,  and  the  proceedings 
which  led  to  it,  with  the  circumstances  of  fraud,  or  whatever 
the  ground  may  be,  on  which  it  is  impeached.  The  prayer 
must  necessarily  be  varied  according  to  the  nature  of  the  fraud, 
or  the  other  improper  means  used,  and  the  extent  of  their 
operation  in  obtaining  an  improper  decision  of  the  Court.^ 

§  4<S8  a.  Fifthly  ;  Bills  to  suspend  or  avoid  the  operation  of 
decrees.  In  the  enumeration  of  the  varieties  of  Bills,  this 
class  has  been  already  mentioned.'  It  is  pr(^>er,  therefore,  to 
refer  to  them  in  this  place,  though  they  are  of  rare  occurrence, 
and  depend  on  special  circumstances  of  a  peculiar  nature. 
The  following  instance  is  given  by  Lord  Redesdale:  "During 
tJie  troubles  after  the  death  of  Charles  the  First,  upon  a  decree 
for  a  foreclosure  in  case  of  Don*payment  of  principal,  interest, 
and  costs,  due  on  a  mortgage,  the  mortgagor  at  the  time  of 
payment  being  forced  to  leave  the  kingdom  to  avoid  the  con- 
sequences of  his  engagements  with  the  royal  party,  and  having 
requested  the  mortgagee  to  sell  the  estate  to  the  best  advantage 
and  pay  himself,  which  the  mortgagee  appeared  to  have  ao> 
quiesced  in ;  the  Court,  upon  a  new  Bill,  enlarged  the  time  for 
performance  of  the  decree,  upon  the  ground  of  the  inevitable 
necessity  which  prevented  the  mortgagor  from  complying  with 
the  strict  terms  of  it,  and  also  made  a  new  decree  on  the 
ground  of  the  matter  subsequent  to  the  former  decree."' 


1  Cooper,  £q.  Fl.  SS.ud  catea  th«ro  cited  ;  Hitf.  Eq.  H.  bj  Jeremy,  94 ;  Gi&rd 
r.  Hort,  1  Sch.  k  Lefr.  S8S  ;  Kennedy  v.  Daly,  1  Sch.  &  Lefr.  99S,  374,  87fi. 

X  Ante,  g  388. 

3  Hitf.  Eq.  Fl.  by  Jeremy,  94;  Cocker  v.  Berii,  1  Ch.  Cu.  61.  8«e  abo 
Tenables  r.  Foyle,  1  Ch.  Cm.  3.  Whorewood  r.  Whonwood,  1  Cfa.  Caa.  260; 
WakeUn  v.  Walthal,  9  Ch.  Cm.  8.  Lord  Redeidale,  after  citing  theae  casM, 
■a^S :  "  Tbe  embamaamontB  occaiioned  by  the  civil  war  in  the  teiga  of  Charioa 
L,  and  the  state  of  aSaira  after  bu  death,  before  the  lestomtioii  of  Chariea  II, 
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f  4S9.  Sixthly ;  Bills  to  carry  decrees  into  execution.  Some- 
times, from  the  neglect  of  parties,  or  some  other  cause,  it  b»* 
eomes  impossible  to  carry  a  decree  into  execution  without  the 
fiortber  decree  of  the  Court.  This  happens,  generally,  in  cases 
where  parties  having  Delected  to  proceed  upon  the  decree, 
dieir  rights  under  it  become  so  embarrassed  by  a  variety  of 
subsequent  events,  that  it  is  necessary  to  have  the  decree  of  the 
Coort  to  settle  and  ascertain  them.  Sometimes,  such  a  Bill  is 
exhibited  by  a  person  who  was  not  a  party ;  or  who  does  not 
claim  under  any  party  to  the  original  de<3*ee ;  but  who  claims 
in  a  umilar  -interest ;  or  who  is  unable  to  obtain  the  determine^ 
titm  of  his  .own  rights,  till  the  decree  is  carried  into  execution. 
Or,  it  may  be  brought  by  or  against  any  person,  claiming  as 
assignee  of  a  party  to  the  decree.^ 

§  4i80.  The  G)urt  in  these  cases,  in  general,  only  enforces, 
and  does  not  vary  the  decree.  But  upon  circumetsnces  it  has 
sometimes  conBidered  the  original  directions,  and  varied  them 
in  case  of  mistake.'  And  it  has  even,  on  circnmstances,  re- 
fused to  enforce  the  decree ;  although,  in  other  cases,  the  Court, 
and  the  House  of  Lords,  upon  an  appeal,  seem  to  have  con- 
sidered that  the  law  of  the  decree  ought  not  to  be  examined  on 
a  Bill  to  carry  it  into  execution.' 

|431.  Such  a  Bill  may  also  be  brou^t  to  carry  into  execu- 
tion tile  judgment  of  an  inferior  Court  of  Equity,  if  the  juris* 
diction  of  that  Court  is  not  equal  to  the  purpose ;  as  in  the 
case  of  a  decree  in  Wales,  which  the  defendant  has  avoided  l^ 
flying  into  England.     In  such  a  case,  the  Court  has  thought 


occsnoced  many  extraordinsTj  applicatioDS  to  tbs  Court  of  Chancery  for  relief, 
uid  perhapi  iodnced  the  Coart  to  go  &r  in  extending  relief;  bnt  there  were 
mtiOj  caaeB  of  extreme  budsMp  in  vbicb  it  wu  deemed  impossible,  conaiitently 
witli  established  principIeE,  to  give  relief  i  and  all  caiea  determined  soon  after 
the  restoration,  upon  circnmstances  connected  with  the  prior  disturbed  state  of 
the  conntrr,  ODgbt  to  be  conudered  with  mnch  caution." 

1  Wtr.  £q.  Fl.  bf  Jeremy,  95,  and  cases  there  cited;  Cooper,  Eq.  Fl.  8S,  99. 

B  Hitf  Eq.  Fl.  by  Jeremy,  9fi,  96,  and  cases  there  cited ;  Cooper,  Eq.  Fl.  99. 

*  Cooper,  Eq.  Fl.  99. 


-obvGoo»^lc 


480  EQUITY   PLEADINGS.  [cH.   Tm. 

itself  entitled  to  ezamiae  the  justice  of  the  dedsion,  althoogb 
it  has  been  affirmed  in  the  House  of  Lords.*  But  it  has  been 
justly  remarked,  that  on  that  occasion  the  Court  suffered  its 
anxiety  to  do  justice  to  carry  it  far  beyond  the  limits  of  its 
jurisdiction.' 

§  4<S@.  A  Bill  for  lllis  purpose  is,  generally,  partly  an 
original  Bill,  and  partly  a  Bill  in  tlie  nature  of  an  original  B31, 
although  not  strictly  original ;  and  sometimes  it  is  likewise  a 
Bill  of  Revivor,  or  a  supplemental  Bill,  or  both.  The  frame 
of  the  Bill  is  vwied  accordingly.' 

lUitf.  Eq.  Fl.  I^'JeremT',  98,  97,)uid  cues  there  cited;  Cooper,  £q.  FL  •>, 
100. 
>Cooper,£q.  Fl.  100;  Galbreith  p.  KeTiUe,  S  Eait,  B.  47G,  n. 
3  iSitt  £<}.  PL  by  Jeremj,  97.    See  Fott  0.  GaUini,  1  Km.  &  Stn.  30«. 
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CHAPTER  IX. 


MODES   OF   DEFENCE. 


S  433.  Having  disposed  of  the  general  considerations  ^pli- 
cable  to  the  frame  and  structure  of  Bills,  we  shall  now  proceed 
to  the  consideration  of  the  general  nature  of  the  matters  of 
defence  to  Bills,  which  may  he  insisted  on  in  Courts  of  Equity, 
and  of  the  various  modes  in  which  those  matters  may  or  should 
be  asserted. 

§  434.  Hie  matters  of  defence,  which  may  be  relied  on  in 
Courts  of  Equi^,  are  in  their  nature,  susceptible  of  two  divi- 
MODS,  namely :  ( 1  •)  Into  those  which  are  dilatory,  which  merely 
dismiss,  or  suspend,  or  obstruct  the  suit,  without  touching  the 
merits,  until  the  impediment  or  obstacle  insisted  on  is  removed ; 
and,  (2.)  Into  ^ose  which  are  peremptory,  and  permanent,  and 
go  to  the  entire  merits  of  the  suit  Dilatory  defences  may 
again  be  divided  into  four  sorts ;  first,  to  the  jurisdiction  of  the 
Court,  insistdng  that  the  Bill  is  not  preferred  to  the  proper 
tribonal,  which  is  authorized  to  entertain  the  case  upon  its 
merits ;  secondly,  to  the  person,  that  the  Bill  is  preferred  by  or 
against  an  improper  person,  not  competent  to  maintain  or  de- 
fend it;  thirdly,  to  the  form  of  proceedings,  that  the  suit  b 
irregularly  brought,  or  defective  in  its  appropriate  allegations 
or  parties  ;  and,  fourthly,  to  the  propriety  of  maintaining  the 
snit  itself,  becanse  of  the  pendency  of  another  suit  for  the 
Bsme  controversy.^ 

§  435.  Peremptory,  or  permanent  defences,  may  be  divided 
into  two  sorts ;  first,  those  which  insist,  that  the  plaintiff  nevo- 
had  any  right  to  institute  the  suit-;  and,  secondly,  those  which 

■  IUoittEq.PI.ee,69. 


-obvGoo»^lc 


480  BQVtTY  PLBABINOS.  [CH.   IX. 

insist,  that  the  original  right,  if  an^,  is  extinguished  or  deter* 
mined.  Under  the  former  head  may  be  included  the  following 
defences;  (1.)  That  the  plaintiff  has  not  a  superior  right  to  the 
defendant;  {2.)  That  the  defendant  has  no  interest;  and,  (3.) 
That  there  ia  no  privity  between  the  plaintiff  and  defendant,  or 
any  other  ri|i^t  to  sustain  the  suit.  Under  the  latter  head  may 
be  included  the  following  defences;  (1.)  That  the  right  is  de- 
termined by  the  act  of  the  parties ;  or,  (2.)  That  it  iB  deter* 
mined  by  operation  of  law.^ 

§  436.  In  regard  to  the  modes  of  defence,  they  are  of  foor 
sorts.  (1.)  By  demurra*,  by  which  the  defendant  demands  the 
judgment  of  the  Court,  whether  he  shall  be  compelled  to 
answer  the  Bill  or  not.  (2.)  By  plea,  whereby  he  shows  sonoe 
cause,  why  the  suit  should  be  dismissed,  or  barred.  (3.J  By 
answer,  which,  controverting  the  case  stated  by  the  BiU,  ooor 
fesaea  and  avoids  it ;  or  traverses  and  denies  the  material  all^^ 
tions  in  the  Bill ;  or,  admitting  the  case  made  by  the  Bill,  suIk 
mits  to  the  judgment  of  the  Court  upon  it ;  or  relies  upon  a 
aew  case,  or  upon  new  matter  stated  in  the  answer,  or  upoa 
both.  (4.)  By  disclaimer,  which  seeks  at  once  a  terminati<ai 
of  the  suit,  by  the  defendant's  disclwniog  all  right  and  inter' 
est  in  the  matter  sought  by  the  Bill.' 

§  4>d7>  It  has  been  well  remarked,  in  further  iUustratiati  of 
these  different  modes  of  defence,  that  the  form  of  making  de- 
fence varies  according  to  the  foundation  on  which  it  is  made, 
and  the  extent,  in  which  it  submits  to  the  judgment  of  the 
Court.^  If  it  rests  on  the  BUI,  and  on  the  foundation  of  matter 
there  apparent,  demands  the  judgment  of  the  Court,  whether 
the  suit  shall  proceed  at  all,  it  is  termed  a  Demurrer.*     If  it 


1 1  UonL  Eq.  PL  8». 

'  Mitf.  Eq.  Fl.  by  Jenay,  IS,  li,  106 ;  Cooper,  Eq.  FL  108, 110,  3U,  109, 
112;  Wyatt,  Pr.  Beg.  11,162,  175,824;  Ocean  las.  Co.  v.  Fidds,  2  8toi7,  B. 
59. 

S  2Ctr.  Eq.  B.  b;  Jeremf,  13,  14,  lOS,  and  authoritiea  just  cited. 

*  Mitf.  £q.  PI.  1^  Jeremy,  13,  it ;  Ocean  Lu.  Co.  t>.  Fields,  2  Stoiy,  B.  69. 
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Testa  CD  the  foundatioii  of  new  matter  offered,  it  demands  the 
judgment  of  the  Court,  whether  the  defendant  shall  be  com- 
peUed  to  answer  further,  it  assumes  a  different  form,  and  is 
termed  a  Plea.'  If  it  submits  to  answer  generally  the  charges 
in  the  Bill,  demanding  the  judgment  of  the  Court  on  the  whole 
case  made  on  both  sides,  it  is  offered  in  a  shape  still  different, 
and  is  simply  called  an  Answer.'  If  the  defendant  disclaims 
all  interest  in  the  matters  in  question  by  the  Bill,  his  answer  to 
the  complaint  made  is  again  varied  in  form,  and  is  termed  a 
Disclaimer."  All,  or  any  of  these  modes  of  defence  may  be  joined, 
provided  each  relates  to  a  separate  and  distinct  part  of  the  Bill.* 

§  4>38.  The  grounds,  on  which  defence  may  be  made  to  a 
Bill,  either  by  answer  or  by  disputing  the  right  of  the  plaintiff 
to  compel  the  answer,  which  the  Bill  requires,  are  various,  both 
in  their  nature  and  in  their  efiect.  Some  of  them,  although  a 
complete  defence  as  to  any  relief,  are  not  so  as  to  a  discovery ; 
and,  when  there  is  no  ground  for  disputing  the  right  of  the 
plaintiff  to  the  relief  prayed ;  or  if  the  Bill  seeks  only  a  dt^ 
covery,  yet  if  there  is  any  impropriety  in  requiring  the  discov- 
ery ;  or  if  it  can  answer  no  purpose  for  which  a  Court  of 
Equity  ought  to  compel  it ;  tiie  impropriety  of  compelling  thfr 
discovery,  or  the  immateriality  of  the  discovery,  if  made,  may 
be  used  as  a  ground  to  protect  the  defendant  from  making  Ic*^ 
Different  grounds  of  defence,  therefore,  may  be  applicable  to 
difierent  parts  of  a  Bill.  And  every  species  of  Bill  requiring 
its  own  peculiar  ground  to  support  it,  and  its  own  peculiar  form 
to  give  it  efiect,  a  deficiency  in  either  of  these  points  is  a  ground 
of  defence  to  it.' 

§  439.  In  many  cases,  the  same  matter  may  be  insisted 
upon  as  a  defence,  either  by  demurrer,  or  by  plea,  or  by  an- 
swer.    In  some  cases,  the  defence  can  be  made  only  by  demur- 


1  Mitf.  Eq.  PL  bj  Jeremj,  IS,  14  ;  Ocean  Ina.  Co.  v.  Field*,  S  8I017,  B.  69. 
a  lUd.  3  Ibid. 

*  Hitf.  Eq.  VL  hy  Jeremjr,  14,  lOS ;  Li*iagiton  tr.  Stoij,  9  F«l«n,  B.  69%. 
«  UitT.  Eq.  n  bf  J««iD7, 107.  *  Mitf.  £q.  PL  hj  Jtnmy,  106,  lOT. 
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rer ;  in  some  only  by  plea ;  and  in  others  again  only  by  an- 
Bwer.  The  defendant  may  also  demur  to  one  part  of  a  Bill, 
plead  to  another,  answer  to  another,  and  disclaim  as  to  aootber.^ 
The  same  objections  do  not  (as  we  have  just  seen)  always  lie 
to  a  Bill  of  Discovery  only,  as  do  lie  to  a  Bill  of  Discovery  and 
Relief.  And  matters  of  defence  may  be  made  against  Bilb 
not  original,  which  are  inapplicable  to  original  Bills,  or  to  Bills 
m  the  natare  of  original  Bills.  But,  as  the  defoices,  which  may 
be  made  to  original  Bills,  in  their  variety  comprehend  the  de> 
fences  which  may  be  made  to  every  other  kind  of  Bill,  except 
such  as  arise  from  the  peculiar  form  and  object  of  each  kind,'  it 
will  be  convenient  for  us,  in  our  future  inquiries,  first,  to  treat 
of  defences  to  original  Bills ;  and  then,  secondly,  to  treat  of 
defences  to  Bills  not  original ;  and,  thirdly  and  lastly,  to  treat 
of  defences  to  Bills  in  the  nature  of  original  Bills. 

§  440.  Original  Bills  have  been  already  divided  into  two  . 
kinds,  namely  :  ( 1 . )  Original  Bills  praying  relief ;  and  (2. )  Orig- 
inal Bills,  not  praying  relief.  We  shall  first  consider  the  sev- 
eral defences  belonging  to  original  Bills  for  rehef,  which,  of 
course,  include  a  prayer  for  discovery,  as  well  aa  for  relief ; 
and  afterwards,  we  shall  consider  the  defences  peculiar  to  th* 
other  kinds  of  Bills.' 

§  44'1.  In  treating  of  defences  to  original  Bills  for  relief, 
we  shall,  in  the  first  place,  consider  those  which  may  be  taken 
by  demurrer.*  We  have  already  had  occasion  to  remark,  that 
demurrers  to  rehef  frequently  indude  a  demurrer  to  discovery, 
Htd  demurrers  to  discovery  only  sometimes  consequentially  af- 
fect the  relief ;  and  that  if  a  demurrer  to  relief  is  good,  it  is 


1  Milf.  Eq.  PI.  bj-  Jeremf ,  S19.  >  mtl  Eq.  PL  by  Jeremy,  109. 

3  See  Uitf.  Eq.  FL  by  Jeremj',  109. 

*  The  Slat  Rule  of  the  Eqnily  Rales  of  (he  Supreme  Conrt  of  the  United 
SUtes,  Janouy  Teno,  1842,  declare* :  "  No  demurrer  or  plea  aball  be  allowed 
to  be  filed  to  anj  BUI,  unlen  upon  a  certificate  of  coaosel  that  in  his  opinion  it 
it  well  founded  in  point  of  law,  and  lopported  by  the  affidavit  of  the  defenda&t, 
Siat  it  ii  not  interpoeed  ftw  delay  ;  and  if  a  plea,  that  it  waa  true  in  pcunt  of 
bet"    1  Hointd,B.Introd.&li  17  Petena,  Append,  68. 
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of  course  ID  England,  although  not  in  America,^  a  good  bar  to 
the  diBcovery."  The  word  demurrer  comes  (aa  Lord  Coke  has 
8ud)  from  the  Latin  word  demorari,  to  abide ;  and,  therefore, 
he  that  demurreth  ia  law,  is  said  to  abide  in  law ;  Moratur,  or 
demoraUtr  m  Uge.  He  will  go  no  further,  until  the  Court  has 
decided  whether  the  other  party  has  shown  sufficient  matter  in 
point  of  law  to  maintain  his  suit.'  A  demurrer  is  then  in  the 
nature  of  a  declinatory  ezceptitai  iu  the  Civil  Law,  which  was 
always  put  in  before  the  Prsetor,  ante  litem  eonteatatam.* 

§  4ti!&,  A  demurrer  may  he  to  the  whole  Bill,  or  to  a  part 
only  of  the  Bill ;  and  the  defendant  may  therefore  demur  as  te 
a  part,  plead  as  to  another  part,  and  answer  as  to  the  rest  of  the 
Bill.  But  care  must  be  taken,  that  each  of  these  modes  of  de- 
fence is  actually  ^plied  to  different  and  distinct  parts  of  die 
Bill,  and  that,  as  applied,  each  is  consistent  with  the  oth» ; 
so  that  one  does  not  overrule  the  other.^  Thus,  for  example^ 
if  there  is  a  demurrer  to  the  whole  Bill,  an  answer  to  a  part 
thereof  is  inconsistent ;  and  the  demurrer  will  be  overruled." 
For  the  same  reason,  if  there  is  a  demurrer  to  a  part  of  a  Bill, 
there  cannot  be  a  plea  or  answer  to  the  same  part,  without 
overruling  the  demnrrer.' 

1  Ante,  $  312;  Po*t.  046,  704, 751,  note. 

■  Anta,gS12;  Poat,  §B46;  Mitf.  £q.  PI.  bj  Jsremy,  109,110. 

■  CaLiti.  716;  Coc^r,  Eq.  PI.  110;  8  fiUck.  Comm.  S14. 

4  Gilb.  For.  Rom.  50.  The  S2d  Rale  of  the  Equity  Rulei  of  the  Saprema 
CoDrt  of  the  TTnited  SUtei,  Jennary  Term,  1842,  declares:  "The  defendant 
msf ,  At  anj  lime  before  the  Bill  is  taken  for  confessed,  or  afterwards,  with  tha 
leave  of  the  Court,  demor  or  plead  to  the  whole  Bill,  or  to  part  of  it,  and  ha 
may  demnr  to  part,  plead  to  part,  and  answer  as  to  the  rendue ;  but  in  everj 
case,  in  which  the  Bill  specially  charges  fraud  or  combination,  a  plea  to  suck 
part  must  be  accompanied  with  an  answer  fortifying  the  ploa,  and  explicitly  de- 
nying the  fraud  and  combination,  and  the  Acts  on  which  the  charge  ii  founded." 
Poet,  §461;  1  Howard,  R.  lotrod.  CI ;  17Peten,  B.  Appendix,  16. 

BCooper,Eq.  PI.  112,113. 

■  Cooper,  Bq.Pl.  112;  TtAA  rr.  Clare,  2  Kck.  712;  Mitf.  Eq.  PI.  by  Jeremy, 
209,  210;  Potarlingtonii.  Soulby,  6  Sim. 396;  Davies t'.Davies,2Eeen,R.  MS. 

I  Cooper,  Eq.  PI.  118 ;  Jones  v.  Strafford,  3  P.  Will.  80 ;  Dormer  o.  Fot- 
teiciie,  2  Atk.  282;  Clark  v.  Phelps,  6  idkta.  Ch.  R.  214.  The  3lth  of  the 
English  Obancery  Orders  of  1S41  abolishes  this  doctrine.  It  declarea,  "  That 
no  demurrer  or  |dea  shall  be  held  bad  and  orenuled  upon  argamant,  only  b^ 
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§  4>4iS.  If  a  demarrer  is  too  f^eneral,  that  is,  if  it  covers,  or 
is  applied  to  the  whole  Bill,  when  it  is  good  to  a  part  only ;  or 
if  it  is  a  demarrer  to  a  part  of  a  Bill  only,  but  yet  is  not  good 
to  the  full  extent,  which  it  covers,  but  is  so  to  a  part  only,  it 
will  be  overruled ;  for  it  is  a  general  rule,  that  a  demurrer  (it 
is  otherwise  as  to  a  plea)  cannot  be  good  as  to  a  part,  which 
it  covers,  and  bad  as  to  die  rest ;  and  therefore  it  must  stand 
or  fall  altogether.^  So,  if  a  demurrer  does  not  cover  so  moch 
of  the  Bill,  as  it  might  by  law  have  extended  to,  it  has  been 
held  to  he  bad.'  But  a  demarrer  may  be  put  in,  and  several 
causes  assigned ;  and  if  one  cause  is  good  to  the  whole  extent 
of  the  demurrer,  and  another  is  bad,  the  demarrer  will  be  sus* 
tuned ;  for,  if  both  were  bad,  the  defendant  may,  ore  tetaa. 


oaaie  the  amwer  of  tlie  defendant  may  extend  to  wnne  part  of  tlie  nme  mattsr 
•s  xtaj  be  covered  b/  auch  demnrrer  or  plea."  1  Crug.  &  FbilL  R.  379.  TUm 
lame  rule  hu  been  adopted  bj  the  Supreme  Court  of  the  United  States.  Enl« 
>7  of  the  Equity  Rnlea,  Janoary  Term,  1842. 

»  Cooper,  Eq.  PI.  112,  113;  Metealf  tj.  Herrey,  1  Ves.  248;  Verplancfc  b. 
Caines,  1  Johoa.  Ch.  B.  07;  Higginbotham  o.  Burnet,  S  John*.  CL  R.  ISG; 
Todd  B.  Gee,  1 7  Yes.  273 ;  Knight  v.  Moseley,  Ambl.  S.  1 76  ;  Jones  r.  Frort, 
Jac.  R.  466 ;  Wynne  v.  Jackson,  1  McCleil.  &  Tounge,  35  ;  Jont^s  c.  Frost, 
S  Madd.  R.  S ;  Attorney-General  v.  Broun,  1  SnansL  R.  304 ;  Kuypera  t>.  Dnteb 
Beformed  Church,  6  Paige,  R.  670;  I  Hont.  Eq.  PI.  99,  100,  110.  Lord 
Redesdalc,  after  gtatiog,  that  where  a  demurrer  ia  pnt  in,  which  is  too  extensive, 
it  is  generally  considered  that  the  demurrer  most  be  overrnled,  has  added,  "  but 
there  are  instances  of  allowing  demurrerv  in  part."  And  he  cites  2  Eq.  Abridg. 
7fiB ;  2  Bro.  Pari.  Gas.  514,  Toml.  edit.  The  doctrine  of  the  text  is  now,  how- 
ever, firmly  established.  Mayor  of  London  n.  Levy,  S  Ves.  403;  Baker  v. 
Hellish,  II  Ves.  TO;  Todd  v.  Goo,  17  Ves.  280.  See  also  Mitf.  F^.  PI.  bjr 
Jeremy,  SI4,  note  (t).  Whore  a  demurrer  is  too  ostenuve,  the  Court  will,  if  a 
ttir  case  is  made,  in  its  disetetion,  give  leave,  upon  proper  terms,  to  the  defend- 
ant to  amend  his  demurrer  by  narrowing  ila  terms.  Cooper,  £q.  Fl.  1 1 2,  1 13, 
116;  MitF.  Eq.  Pi.  by  Jeremy,  214,  216,  and  cases  there  cited;  Baker  p.  MetUsb, 
11  Vea  70.     Soe  Dell  ».  Hale,  2  Yonnge  &  CoU.  Now  R.  1,  3  ;  Post,  §  692. 

s  Dawson  u.  Sadler,  1  Sim.  &  Stu.R.  637,642.  This  doctrine  is  now  changed 
by  the  3Sth  of  the  Orders  of  the  English  Court  of  Chancery,  1841,  which  pro- 
vides, "  That  no  demurrer  or  plea  shatt  be  held  bad  and  overruled  upon  argu~ 
ment,  only  because  such  demarrer  or  plea  shall  not  cover  so  much  of  the  Bill 
ai  it  might  by  law  have  ostcnded  to."  1  Craig.  U  Fhitl.  S.  379.  The  same 
role  has  been  adopted  by  the  Supreme  Court  of  the  United  States.  Rule  S6  of 
the  Equity  Rules,  Januaty  Teim,  1842.  Seo  also  Dell  v.  Hale,  3  Youoge  & 
CoaNewR.l. 
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assign  new  causes  of  demurrer  at  the  argument  to  matters 
of  substance,  although  not  to  matters  of  form ;  so  that  any 
one  good  cause,  existing  of  record,  or  otherwise  assigned,  wiS 
do.' 

8  444<.  And  a  defendant  may  put  in  separate  demurrers 
to  separate  and  distinct  parts  of  a  Bill  for  separate  and  dis- 
tinct causes ;  for  the  same  grounds  of  demurrer  frequently 
will  not  apply  to  different  parts  of  a  Bill.  And  if  separate 
demurrers  are  put  in  to  different  and  distinct  parts  of  a  Bill, 
one  demurrer  may  be  overruled  upon  ai^ument,  and  another 
be  allowed.*  So  that,  in  this  way,  the  hazard  of  one  general 
demurrer  to  all  the  objectionable  parts  of  a  Bill  may  be 
avoided. 

§  445.  Where  there  are  several  defendants,  if  they  all  jmn 
in  one  demurrer  to  a  Bill,  the  demurrer  may  be  good,  and  be 
allowed,  as  to  one  of  the  defendants,  and  be  bad,  and  disallowed 
as  to  the  other  defendants ;  for  the  defence  may  be  good  as  to 
one  person,  and  be  wholly  inapplicable  to  another.'  And  there 
is  a  clear,  although  a  nice,  distinction  between  a  demurrer, 
^ich  is  too  large  in  regard  to  all  the  defendants,  and  one, 
which  is  too  large  or  inapplicable  to  some  of  the  defendants. 
In  this  respect,  there  is  a  difference  between  pleadings  in  law 
and  in  Equity ;  for  a  joint  demurrer,  or  a  joint  plea,  bad  as  to 
<Mie  defendant,  is  at  law  bad  as  to  all. 

§  446.  Whenever  any  ground  of  defence  is  apparent  on  the 
Bill  itself,  either  from  the  matter  contained  in  it,  or  from  the 
defect  in  its  frame,  or  in  the  case  made  by  it,  the  proper  mode 
of  defence  is  by  demurrer.*  A  demurrer  is  an  allegation  of  a 
defendant,  which,  admitting  the  matters  of  fact  alleged  t^  the 
Bill  to  be  true,  shows,  that  as  they  are  therein  set  forth,  they 


■  Cooper,  Eq.  PL  112,  119;  Jonea  v.  FrcMt,  Joe.  R.  468;  Beamea,  Ord.  in 
Chan.  174. 
>Cooper,  Eq.  PL119;  HitT.  Eq.  PI.  bj  Jerenij,  214,  !19. 
»Coapor,'Bq.FLn3;  Mayor  of  London  ■>.  LeTjr,  8  Tea.  408,  404. 
« lflt£  £q.  PL  b7  Jeramf,  107. 
8T« 
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are  insufficieDt  for  the  plaintiff  to  proceed  upon,  or  to  oblige 
die  defendant  to  answer ;  or  that  for  some  reason  apparent  oa 
the  face  of  the  Bil],  or  because  of  the  omission  of  some  matter, 
which  ought  to  be  contained  therein,  or  for  want  of  some  cir- 
cumstance, which  ought  to  be  attendant  thereon,  the  defendant 
ought  not  to  be  compelled  to  answer.^  It  dierefore  demands 
the  judgment  of  the  Court,  whether  the  defendant  shall  be 
compelled  to  make  answer  to  the  plaintiff's  Bill,  or  to  some 
certain  part  thereof.^ 

§  447-  The  causes  of  demurrer  must  be  upon  some  matter 
in  the  Bill,  or  upon  tlie  omission  of  some  matter,  which  ought 
to  be  therein,  or  attendant  thereon  ;  and  not  upon  any  foreign 
matter  alleged  by  the  defendant.'  The  principal  ends  of  a 
demurrer  are,  to  avoid  n  discovery,  which  may  be  prejudicial 
to  the  defendant,  or  to  cover  a  defective  title,  or  to  prevent  an 
unnecessary  expense.  If  no  one  of  these  ends  is  obtained, 
there  is  little  use  in  a  demurrer.*  For,  in  general,  if  a  de- 
murrer would  bold  to  a  Bill,  the  Court,  although  the  defendant 
answers,  will  not  grant  relief  upon  hearing  the  cause.  There 
have  been,  however,  cases,  in  which  the  Court  has  given  relief 
upon  the  hearing,  although  a  demuiTer  to  the  relief  would  prob- 
ably have  been  allowed.     But  such  cases  are  rare.' 

§  4<4<8.  From  what  has  been  said,  as  to  the  nature  and  ofGce 
of  a  demurrer,  it  is  clear,  that  it  can  be  only  for  objections  iq»- 
parent  upon  the  face  of  the  Bill  itself,  either  from  the  matter 
inserted,  or  omitted  therein,  or  from  defects  in  the  frame  or 
form  thereof.^  It  cannot,  therefore,  state,  what  does  not  ap- 
pear upon  the  face  of  the  Bill,  otherwise  it  would  be,  what  has 
been  emphatically  called,  a  speaking  demurrer,  that  is,  a  de- 
murrer, where  a  new  fact  is  introduced  to  support  it.^     Thus, 

I  Mitr.  Kq.  PI.  by  Jeremy,  107.  '  Ibid. 

3  Mitf.  Eq.  PL  by  Jeremy,  107, 108,  and  cues  there  cited ;  Wyatt,  Pr.  H^. 
16!. 

*  Ihiii.  » Ibid. 

•  Bnamei,  Ord.  in  Cban.  S6. 

^  Cooper,  £q.  PI.  Ill ;  Danes  e.  WUliautt,  I  Sim.  R.  5 ;  Brooki  c.  Gibboiu, 
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for  example,  where  a  Bill  waa  brought  to  redeem  a  mortgage, 
and  it  did  not  allege  possession  in  the  mortgagor  within  twenty 
years,  otherwise  than  by  saying,  that  in  or  about  the  year  177^) 
the  plaindff  9  ancestor  (the  mortgagor)  died,  and  soon  after  the 
defendant  took  possession ;  and  a  demurrer  was  put  in,  and 
alleged  for  cause,  that  it  appeared  upon  the  face  of  the  Bill, 
diat  from  the  year  177^,  "  which  is  upwards  of  twen^  years 
before  the  filing  of  the  Bill,"  the  defendant  had  been  in  pos- 
session, and  the  plaintiff  was  under  no  disabih^,  &c.,  and  had 
shown  no  right  to  redeem  ;  the  Court  overruled  the  demurrer, 
saying  it  was  a  speaking  demurrer,  containing  an  averment  of 
a  matter  of  £u:t,  the  possession  for  twenty  years  by  defendant, 
which  did  not  appear  in  cert^nty  on  the  face  of  the  Bill.^ 
We  shall  presently  have  occasion  to  consider  more  fuUy  the 
proper  frame  of  a  demurrer.^ 

§  449'  A  demurrer  being  (as  we  have  seen)  always  upon 
matter  apparent  on  the  face  of  the  Bill,  and  not  upon  any 
matter  alleged  by  the  defendant,  it  sometimes  happens,  that  a 
Bill,  which,  if  all  the  parts  of  the  case  were  fully  disclosed, 
would  be  open  to  a  demurrer,  is  so  artfully  drawu,  as  to  avoid 
showing  upon  the  face  of  it  any  cause  of  demurrer.  In  this 
case,  the  defendant  is  compelled  to  resort  to  a  plea,  by  which 
he  may  allege  matter,  which,  if  it  appeared  upon  the  face  of 
the  Bill,  would  be  a  good  cause  of  demurrer.  For,  in  many 
cases,  what  is  a  good  defence  by  way  of  plea,  is  also  good  by 


1  Paige,  B.  874  ;  Brownsword  o.  Eidmrdi,  2  Tes.  24S;  Edsell  v.  Buchanan, 
3ye9.jr.8a;  a  C.4  Bro.  Ch.  R.  S54;  Cawthomeir.CliaIte,2  Sin.  &  Stu.129; 
Kuypcn  v.  Dutch  Reformed  Church,  6  Paige,  R.  570. 

1  Bdsell  V.  BuchHDSn,  i  Bra.  Ch.  ;R.  2fi4  ;  S.  C.  2  Yea.  jr.  8S  ;  Brooks  v. 
Gibbons,  4  Paige,  R.  S74.  But  if  the  lapse  of  more  than  twentj  years  had 
appeared  with  certaintj  upon  the  fiw;e  of  the  Bill,  the  objecUon  might  have 
been  taken  by  demDirer.  Hadlef  ».  Healey,  1  Vea.  &  B.  5SG;  Foster  o.  Hodg- 
•OD,  19  Ves.  180;  Barron  u.  Martin,  19  Ves.  827;  a  &  Cooper,  R.  189  ;  Mr. 
Belt's  note  to  Deloisine  t>.  Brown,  8  Bro.  Ch.  R.  6S3 ;  Hoare  c.  Peck,  6  Sim. 
B.  51 ;  HoTenden  t>.  Annesley,  8  Sch.  8t  Lefr.  637  ;  Hitf.  Eq.  PI.  hy  Jeremjr, 
313  and  note. 

■  Port,  ^  467. 
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way  of  demurrer,  if  the  facts  ^pear  sufficiently  by  the  Bill.* 
But  of  this  subject,  more  will  be  swd  hereafter." 

§  430,  Where  the  &cts  relied  on  as  a  matter  of  defence  by 
the  defendant,  are  stated  in  the  Bill  only  by  way  of  pretence, 
and  not  expressly  charged,  it  is  not  generally  safe  to  demur  to 
the  Bill,  unless  the  whole  ri^t  against  the  defendant  is  founded 
on  that  charge.'  Thus,  for  example,  where  a  Bill  relied  on  a 
decree,  directing  a  conveyance,  and  the  decree  was  stated  only 
by  way  of  pretence,  and  not  expressly  charged,  the  Court  at 
first  doubted  whether  the  defence  could  be  taken  by  demurrer, 
and  ought  not  to  have  been  taken  by  plea,  as  the  decree  was 
not  averred  in  a  direct  statement.  But  the  demurrer  was  at 
last  held  good,  upon  the  ground,  that  without  conveyance  the 
plaintiff  had  no  title ;  and  the  relief  prayed  tamed  upon  the 
due  execution  of  the  conveyance.* 

§  4t5i .  So,  where  a  Bill  stated  the  sale  of  an  office,  and 
prayed  an  account  of  the  profits,  a  demurrer  was  held  not  to 
lie,  upon  the  ground  of  ^e  sale  of  the  office  being  illegal ;  be- 
cause there  was  no  sufficient  averment  in  the  Bill,  that  the 
office  was  one  within  the  reach  of  the  prohibition  of  die  statute 
of  3th  and  SA  of  Edward  VI.'  So,  where  a  Bill  quia  timet 
was  brought,  founded  upon  an  equitable  lien  for  the  purchase- 
money  of  an  estate,  and  the  Bill  stated  that  a  bond  was  taken, 
as  a  further  and  additional  security,  a  demurrer  to  the  Bill, 
upon  the  ground,  that  the  taking  of  the  bond  was  a  waiver  of 
the  lien,  was  overruled ;  for  the  allegation  of  the  Bill  was,  that 
it  was  taken  as  additional  security  ;  and  if  it  was  not,  the  ob- 
jection should  be  in  another  form." 

§  4)52.  A  demurrer  nec^sarily  admits  the  truth  of  the  &cts 


1  Uitf.  Eq.  PI.  hj  Jerem)r,  S16. 
■Post,  §647,  G5!. 

*  Fletcher  o.  ToUet,  S  Te*.  jr.  3  ;  1  Mont  £q.  PL  94. 

4  Ibid. 

5  Bickg  D.  Btuncock,  1  Cox,  R.  iO. 

•  Bnbuid  t>.  Hoskiu,  3  Price,  B.  31. 
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stated  in  the  BUI,  so  far  as  thej''  are  relevant  and  are  well 
pleaded ;  bat  it  does  not  admit  the  conclusions  of  law  drawn 
therefrom,  although  they  are  also  alleged  in  the  Bill.'  Thus, 
if  a  demurrer  extends  to  any  particular  discovery,  the  matter 
sought  to  be  discovered,  and  to  which  the  demurrer  extends,  is 
taken  to  be  as  stated  in  the  Bill.  And  if  the  defendant  de- 
murs to  the  relief  only,  the  whole  case  made  by  the  Bill,  to 
ground  the  relief  prayed  for,  is  considered  as  true.  A  de- 
mnrrer  is,  therefore,  always  preceded  by  a  protestation  against 
the  truth  of  the  matters  contuned  in  the  Bill,  a  practice  bor- 
rowed from  the  Common  Law,  and  probably  intended  to  avoid 
any  conclusion  in  another  suit ;  for  in  the  present  suit  it  is 
wholly  without  effect.' 

§  453.  In  regard  to  the  appropriate  use  of  a  demurrer,  it 
may  be  stated  as  a  general  rule,  that  whenever  the  ground  of 
objection  or  defence  is  apparent  on  the  face  of  the  Bill  itself, 
either  from  matter  contained  in  it,  or  from  defect  in  its  ^me, 
the  proper  mode  of  taking  it  is  by  demurrer,  and  not  by  way 
of  plea."  Hence,  if  the  case  of  the  plaintiff,  as  stated  in  his 
Bill,  will  not  entitle  him  to  a  decree,  the  proper  course  is  for 
the  defendant  to  insist  upon  it  by  way  of  demurrer,  although 
it  may  be  equally  fatal  at  the  hearing.*  When  the  Bill  is  de- 
fective in  substance,  it  is  in  general  advisable  to  demur,  because 
it  saves  unnecessary  expense  to  all  parties.     When  the  objec- 


1  Cooper,  Eq.  PL  111;  Mitf.  Eq.  PL  bj  Jereroj,  211,  213;  WUliama  p.  Stew- 
ard, 9  Merir.  R.  472,492;  Ford  v.  Peering,  1  Vet.  jr.  77;  East  lodia  Co.  tt. 
Henchman,  1  Ves.  jr.  291 ;  Wyatt,  Pr.  Reg.  163  ;  Penfold  v.  Nunn,  6  Sim.  E. 
405;  Earle  c.  Holt,  6  Hare,  B.  ISO.  In  Beker  t>.  Booker,  6  Price,  381, 
Baron  Wood  said :  "  A  demurrer  oaly  admits  maiteia  positively  alleged  in  the 
Bill;  not  every  lancif^l  pretence  suggested."  But  this  proposition  must  be 
taken  lub  moUo  ;  for  if  a  fact  bo  not  positively  asserted,  and  yet  it  is  material, 
and  is  slated  in  terau,  which  may  be  deemed  reasonably  certain  in  their  import, 
the  demurrer  will  admit  Ibem. 

»Mitf  Eq.  PI.  by  Jeremy,  107,  211,212;  Cooper,  Eq.  PL  III  ;  Post,  §  457. 

>  Cooper,  Eq.  PL  1 18 ;  Billings  e.  Flight,  1  Madd.  B.  230 ;  Uindo,  Ch.  Pr. 
1C4  ;  2  Madd.  Ch.  Pr.  224. 

*  Uovenden  v.  Annestey,  3  Sch.  &  Lefr.  638 ;  Barker  v.  Sacie,  6  Ve>.  68S. 
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tion  is  to  a  defect  in  matter  of  fonn,  the  objection  may,  and  in- 
deed ordinarily  must  be  taken  by  demurrer.^ 

§  4<54'.  The  want  of  due  form  constitutes  a  just  objection  to 
the  proceedings  in  every  Court  of  Justice ;  for  to  reject  aU 
form  would  be  destructive  of  the  law  aa  a  science,  and  would 
introduce  great  uncertainty  and  perplexity  in  the  administration 
of  justice.^  Every  irregularity  of  this  sort  is  fraught  with 
inconvenience,  and  generally  tends  to  delays  and  doubts.  And 
it  has  been  well  remarked,  that  iuBnite  mischief  has  been  prtn 
duced  by  the  facility  of  Courts  of  Justice  in  overlooking  errors 
in  form.  It  encourages  carelessness ;  and  places  ignorance  too 
much  on  a  footing  with  knowledge  amongst  those  who  prac- 
tise the  drawing  of  pleadings.'  To  which-  it  may  be  added, 
that  it  ofiten  exposes  the  parties  themselves  to  no  small  hard- 
ship, by  embarrassing  them  at  every  step  in  the  progress  of  the 
cause ;  and  involving  the  merits  of  the  cause  in  superflnons  de- 
tails and  inartificial  allegations,  at  once  loose,  obscure,  and  mis- 
leading. In  practice,  however,  objections  to  slight  mistakes  of 
form  are  not  usually  insisted  on,  where  there  are  merits  in  the 
cause,  nor  unless  the  Bill  seeks  to  enforce  some  harsh  and 
rigorous  claim.* 


1  Post,  s  an. 

»  Cooper,  Eq.  PL  :18. 

s  Tjord  Chief  Jaetice  Eyre,  in  Moi^an  v.  Sargent,  I  Bob.  &  Pul.  S9  ;  Co<^ier, 
Eq.P1.  118. 

*  Mr.  Rarton,  in  a  note  (2)  to  fais  work  on  Salts  in  Eqaify,  p.  113,  remarks, 
tliat  "  Courts  of  Equity  are  apt,  and  wilb  reason,  to  look  with  a  aiupicioua  eye 
Upon  defendanta,  who,  by  availing  themaelves  of  avery  cause  of  demurrer  or 
plea,  Bhow  an  unwillingness  fairly  to  meet  the  plainttfTs  caao.  It  is  seldom, 
therefore,  advisable  to  have  recoorse  to  these  modes  of  defence,  nnleas  to  pre- 
Teat  the  expense  of  an  examination  of  witnenes,  or  to  avoid  a  discovery,  which 
might  be  detrimental  to  the  defendant's  just  and  rightful  interests.  And,  npoD 
this  principle  of  discountenancing  these  dilatory  pleaa,  and  encouraging  an  open 
and  manly  defence,  have  proceeded  many  of  those  cases,  which  we  bave  had 
occasion  to  refer  to.  But,  independent  of  these  considerations,  it  is  somelimei 
prudent  to  forego  the  benefit  of  those  dufencea,  and  submit  to  answer  the  com- 
pl^nanl's  Bill;  by  which  means  the  defendant  has  frequently  an  opportunity  c£ 
pressing  upon  the  Court,  by  hia  answer,  facta  and  circumstances  in  rebuttal  of 
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§  455.  Demurrers  are  either  general  or  special.  They  are 
general,  when  no  particular  cause  is  assigned,  except  the  usual 
formulary,  (to  comply  with  the  rules  of  the  Court,)  that  there 
is  no  equity  in  tlie  Bill,'  They  are  special,  when  the  partic- 
ular defects  or  objections  are  pointed  out.  The  former  will  be 
suiGcieut  (although  special  causes  are  usually  stated)  when  the 
Bill  is  defective  in  substance.  The  latter  is  indispensable, 
where  the  objection  is  to  the  defects  of  the  Bill  in  point  of 
form.*  By  the  rules  of  Courts  of  Ex]uity,  every  demurrer  is 
required  to  contain  the  causes  thereof;*  and  they  must  be  set 
down  with  reasonable  certainty  and  directness.* 

dw  pifttntiff '■  cUima,  irhich  could  not,  conustenllj  yiith  the  established  mode  c^ 
pleading,  be  offered  together  nith  Boch  defences."  See  Mowshaw  v.  Meirshaw, 
3  Bid.  Ch.  Decis.  15. 

'  Tbe  nnial  fonnularj  ia :  "  And  for  canses  of  dcmnrrer  say,  that  the  com- 
pUunant's  mid  Bill  of  compluDt,  in  case  the  same  were  trae,  irhiuh  these  de- 
feodanti  do  in  nowise  admit,  contains  not  any  matter  of  £quity,  whereon  this 
Court  can  ground  any  decree,  or  give  the  complainant  anjr  relief  or  assistance, 
as  ^aiDst  tbem,  these  defendants."    Barton's  Suit  in  Equitj-,  107, 103. 

3  Cooper,  £q.  FL  118.  The  conunon  fonn  of  a  general  demarrer,  is  as  fill- 
lows:  "These  defendants,  by  protestation,  not  confessing  all  or  any  of  ths 
matters  and  things,  in  the  said  complainant's  Bill  contained,  to  be  true  in  sacb 
manner  and  form,  as  the  same  are  therein  set  forth  and  all^d,  do  demur  to  the 
mid  Bill,  and  for  eanse  of  demarrer  show,  that  the  said  complainant  has  not,  b^ 
his  nid  Bill,  made  soch  a  case  as  entitles  htm,  in  a  Court  of  Equity,  to  any  dis- 
covery from  these  defendants  respectiTely,  or  any  of  them,  or  any  relief  agBinrt 
dwm,  as  to  the  matters  contained  in  the  said  Bill,  or  any  of  such  matters ;  and 
that  any  diacorery,  which  can  be  made  by  these  defendants,  or  any  of  them, 
touching  the  matters  complained  of  in  the  eud  Bill,  or  any  of  them,  cannot  b« 
of  any  avail  to  tbe  smd  complunant  for  any  of  the  purposes  for  which  a  dis- 
oovei7  is  sought  against  these  defendants  by  the  said  Bill,  nor  entitle  the  said 
oomplainant  to  any  relief  in  this  Court,  touching  any  of  the  matters  therein 
complained  of.  Wherefiire,  and  for  divers  other  good  canses  of  demurrer  ap- 
pearing in  the  said  Bill,  these  defendants  do  demur  thereto ;  and  they  pray  the 
judgment  of  diis  hononU^  Court,  whether  they  shall  be  compelled  to  make  any 
further  and  other  answer  to  the  said  Bill ;  and  they  humbly  pray  to  be  dismisMd 
fiom  hence,  with  their  reasonable  costs  in  this  behalf  sustained."  (Van.  Hayth. 
£q.  Dmfts,  41S.)  2  Harrison,  Ch.  Pr.  by  Newl.  p  607.  The  form  in  Barttm's 
Suit  in  Equity,  p.  107, 108,  is  more  concise  and  succinct.  See  same  form.  Pott, 
S^as,  note. 

s  Beamaa,  Otd.  in  Cbaa.  7T,  1 TS. 

*  Barton's  Suit  in  £q.  108,  note  (1) ;  Hitf.  £q.  FU  by  Jeremy,  !13,  814. 
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S  456.  Demurrers,  though  sometimes  for  dilatory  causes,  in 
the  nature  of  a  ptea  in  abatement,  are  always  in  legal  effect  in 
bar  of  the  suit,  praying  for  a  dismissal  of  it.^  But  there  is 
this  difference,  that  where  the  suit  is  dismissed  upon  a  hearing 
upon  the  merits,  it  is  ordinarily,  unless  the  dismissal  is  without 
prejudice,  a  bar  to  another  Bill ;  whereas,  if  the  Bill  is  dis> 
missed  for  defect  of  form  or  structure  of  it,  not  going  to  the 
merits,  it  is  no  bar  to  a  future  suit  for  the  same  subject-matter.' 
It  may  also  be  remarked,  iu  this  connection,  that  demurrers  are 
inapplicable  to  pleas,  or  to  answers.  If  a  plea  be  bad  in  sub- 
stance, the  course  is  not  to  demur  to  it,  but  to  set  it  down  for 
an  argument ;  and  if  then  found  bad,  it  is  at  once  overruled.* 
If  an  imswer  is  insufficient  in  its  responses  to  the  charges  and 
statements  in  the  Bill,  the  objections  are  to  be  taken  to  it  by 
exceptions  filed.*  If  it  be  in  substance  bad  as  a  defence,  and 
no  further  proofs  are  required  by  the  plaintiff,  the  case  can  be 


1  Itoberdeau  i>.  Rous,  1  Atk.  644 ;  2  Msdd.  Ch.  Pr.  225 ;  Jones  tt.  Strafford, 
8  P.  Will.  80.  Lord  Loaghborough,  io  Brooke  v.  Heirilt,  S  Ves.  26S,  aud : 
"  A  demurrer  mtut  be  foanded  upon  tbis,  that  it  ii  an  absolute,  cerlain,  clear 
proposition,  tbat  tbe  Bill  irould  be  diamUged,  with  coUt,  at  the  hearing."  This 
is  true  as  to  demnrrerg  for  defect!  in  the  substance  of  the  Bill.  Bat  it  doe* 
not  apply  to  matters  of  form,  Lord  UardirickB,  in  Boberdeau  v.  Rous,  1  AtL 
R.  644,  ii  made  to  say ;  "  The  defendant  ibould  not  have  demarred  for  tiant  of 
juTiBdiction  ;  for  a  demurrer  ii  always  in  bar,  and  goes  to  the  merits  of  the  ease ; 
and,  therefore,  it  is  informal  and  improper  in  this  respect ,'  for  he  should  have 
pleaded  to  the  Jurisdiction."  This  language  is  loose  and  inaccurate.  If  the 
Court  has  no  jurisdiclion,  the  objection  may  be  taken  by  demurrer,  if  it  is  appar- 
ent on  the  fdce  of  the  Bill.  Mitf.  Flq.  PI.  by  Jeremy,  110,  216;  Hill  «.  Beaiv 
don,  i  Sim.  &.  Stu.  431.  And  a  demurrer  may  be  for  causes  not  going  to  tlM 
merits.  Lord  Redeedale  bas  remarked,  that,  "  a  demurrer  being  frequently  a 
matter  of  form,  is  not  generally  a  bar  to  a  new  Bill.  But  if  the  Court,  upon  > 
demurrer,  has  clearly  decided  upon  tbe  merits  of  the  question  between  tbe  par- 
ties, the  decision  may  bo  pleaded  in  bar  of  another  suiL"  Mitf.  Eq.  PI.  by 
Jeremy,  216;  Cooper,  £q.  PI.  116. 

>  S  Madd.  Ch.  Pr.  248;  Hdmes  v.  Kemsen,  7  Johns.  Ch.  B.  286  ;  Mil£  Eq. 
PI.  by  Jeremy,  216. 

3  Mitf.  Eq.  PI.  by  Jeremy,  SDl ;  Cooper,  Eq.  PI.  281 ;  HarriaOD,  Ch.  Pr.  by 
Newl.  2S2,  238  ;  Wyatt,  Pr.  Beg.  168  ;  Dnrant  tr.  Redman,  1  Vem.  B.  7& 

*  Post,  g  864. 
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set  down  for  a  hearing  opon  the  Bill  and  answer,  and  will  be 
a^ndged  accordingly. 

§  4i67-  In  regard  to  the  frame  of  a  demarrer,  it  remaina  to 
add  a  few  words.  We  have  already  seen,  that  it  begins  by  a 
protestation,  and  that  it  moat  always  express  the  several  causes, 
on  which  it  is  founded.^  If  the  demurrer  does  not  go  to  the 
whole  Bill,  it  must  dearly  express  the  particular  parts  of  the 
Bill,  which  it  is  designed  to  cover ;  for  if  the  particulars  are 
not  distinguished,  the  Court  mil  be  compelled  to  look  over  the 
whole  BiU,  in  order  to  pick  them  out.'  And  this  must  be 
done,  not  by  way  of  exception,  as  by  demurring  to  all,  except 
certain  parts  of  the  Bill ;  but  by  a  positive  definition  of  the 
parts,  to  which  ^  defendant  seeks  to  avoid  making  any 
answer.' 

§  458,  Thus,  for  example,  where  a  defendant  put  in  an 
answer  and  demurrer,  the  demurrer  extending  to  the  whole  oi 
the  Bill,  except  only  as  to  such  part,  and  so  much  thereof,  as 
requires  this  defendant  to  set  forth,  whether,  &e.  &c. ;  it  was 
held,  that  the  demurrer  ought  to  be  overruled ;  for  it  imposed 
upon  the  Court  the  duty  of  comparing  the  demurrer  and  the 
answer  with  the  whole  BUI.*  So,  where  a  defendant  put  in 
an  answer  to  so  much  of  the  Bill,  as  he  was  advised  he  was 
bound  to  answer,  making  an  answer  to  certain  charges  in  the 
Bill,  and  then  pat  iu  a  demurrer  "  to  alt  and  every  die  other 
allegations,  and  charges,  and  matters,  and  things  in  the  plain- 
tiff's Bin  contained ;  "  the  demurrer  was  overruled ;  for  it  im- 
posed on  the  Court  the  necessity  of  finding  out  what  was 
demurred  to,  by  examining  every  part  of  the  Bill.^     So,  where 


1  Ante,  f  45!,  456,  note. 

aUitf.  Hq.  PL  bf  Jeremy,  S13,  214;  Chetwynd  v.  Lindan,  S  Vea.  4W ; 
Sdlkeld  0.  Science,  2  Vet.  107 ;  Barton,  Suit  in  Equity,  106, 110,  notet. 

>  RobintMi  «.  Thompwu,  a  Tm.  b  B.  116;  S^old  v.  Science,  2  Vea.  10) ; 
Uitf.  £q.  PI.  bjr  Jflremj*,  214,  note  (A). 

4  Wetherheod  v  Blackbnm,  2  Yes.  &  B.  121,  12S. 

■  Deroniher  t>.  Newenliani,  8  8cb.  k  Lefr.  309.  Lord  Bedeadale,  on  tUa  a». 
canon,  Hud :  "  I  bare  looked  into  the  cases,  and  hare  no  doubt  that  thU  imuh 

W|.  PL.  88 
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a  demurrer  was  put  in  to  all  the  relief  and  to  all  the  discovery 
prayed  by  the  Bill,  except  so  far  as  the  Bit]  seeks  a  discovery 
touching  the  several  title  deeds,  &c.,  in  die  Bill  mentioned, 
&c.  &c. ;  and  as  to  the  residue  of  the  Bill,  not  demurred  to, 
proceeded  to  answer  the  facts  specified  and  excepted ;  the  d^ 
murrer  was  held  bad,  and  overruled  for  the  like  reason.^ 


rer  is  inforiDaL  The  aniwer  It,  'to  so  much  of  the  Bill  as  thii  defeoilaiit  is 
adviced  he  is  bound  to  ansirer  unto.'  In  the  first  place,  this  cannot  be  an 
answer ;  for,  if  the  demurrer  coven  the  rest  of  the  Bill,  no  exceptions  can  be 
taken  to  the  answer,  because  it  does  not  describe,  what  it  is,  that  has  been  so 
answered.  But  the  cases  on  the  subject  have  clearlj  detennined,  that  the  de- 
murrer must  expren,  in  the  clearest  manner,  what  it  is  that  you  demur  to.  It 
has  been  repeatedlj  said,  that  where  a  defendant  demurs  to  part,  and  answen 
to  part  of  a  Bill,  the  Court  is  not  to  be  put  to  the  trouble  of  looking  into  the 
Bill  or  answer  to  see  what  is  covered  bj  the  demurrer ;  but  that  it  ought  to  be 
expressed  in  clear  and  precise  terms,  what  it  b,  that  the  part;  refuses  to  answer ; 
so  that  the  Master,  upon  a  reference  of  tbe  anawer  to  him  upon  exceptions, 
should  be  able  to  ascertain  precisely,  bow  far  the  demurrer  goes,  and  what  is  to 
be  answered.  And  I  cannot  agree,  that  it  is  a  proper  way  of  demurring  to  saj, 
that  the  defendant  answers  to  such  and  such  particular  facts,  and  demurs  to  all 
the  rest  of  a  Bill ;  for  this  would  put  the  Master  to  great  difficulty  in  saying 
what  was  demurred  to,  and  whether  the  answer  was  sufficient,  or  otherwise. 
The  defendant  ought  to  demur  to  a  particular  part  of  the  Bill,  specifying  it  pre- 
cisely, and  answer  to  all  the  rest.  Chetwj-nd  v.  Lindon,  2  Ves.  450,  is  an  indi& 
ferent  report.  Bnt  one  may  collect  fam  the  case,  what  was  the  opinion  of  Loid 
Hardwicke  on  the  subject  There  he  held,  that  a  demurrer  'to  such  part  of 
the  Bill,  as  ought  to  compel  defendants  to  discover  a  conspiracy,'  did  not  su^ 
fieiently  diatinguuh,  what  part  it  was,  that  was  covered,  by  the  demurrer.  I 
C0Dfess(indepeQdentof  the  authority  of  Lord  Hardwicke,)!  might  have  thought 
that  sufficiently  precise.  But  Lord  Hardiricka  thought  otherwise.  lie  said, 
'  The  Court  must  look  through  the  whole  Bill  to  see,  what  the  particulars  are, 
which  are  demurred  to.  It  is  like  the  case  of  a  plea  which  begins  with  ■  as  to 
ao  mach  of  the  Bill,  as  ta  not  after  answered  to,  the  party  pleads,'  which  has 
been  often  overruled ;  fiir  it  cannot  be  known,  what  would  be  pleaded  to,  and 
what  answered.'  I  apprehend  Lord  Hardwicke's  idaa  was  this :  that  when  a 
par^  refuses  to  answer  a  particular  part  of  the  Bill,  he  must  precisely  state, 
what  part  of  the  Bill  it  is,  which  he  refuses  to  answer,  and  upon  which  he  de- 
mands the  judgment  of  the  Court,  whether  ho  shall  answer  or  not ;  and  tliat  he 
haa  no  right  to  compel  the  Court  to  go  through  the  whole  Bill,  to  eae,  what  it  is 
that  be  refiises,  and  what  he  sobmita  to  answer."  See  alao  Jarvis  v.  F^mer, 
U  Paige,  6S0. 
■  Robinaon  v.  ThcMnpeon,  S  Tea.  ti  B.  118.    Bnt  see  Hicki  v.  Baincock, 

1  Cox,  a  4IX 
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§  4>5S  a.  Care  should  also  be  taken  to  frame  the  demurrer 
correctly,  with  reference  to  the  nature  of  the  Bill ;  for  if  the 
Bill  ia  for  discovery  only,  and  the  demurrer,  without  mention- 
ing discovery,  is  to  relief,  namely,  that  the  plaindff  is  not 
entitled  to  any  such  relief  agwnst  the  defendant,  as  is  prayed 
by  the  Bill,  the  demurrer  will  be  bad,  and  overruled.' 

§  4'SQ.  If  the  plaintiff  conceives  that  there  is  not  sufficient 
cause  apparent  on  his  Bill  to  support  a  demurrer  put  in  to  it, 
or  that  the  demurrer  is  too  extensive,  or  is  otherwise  improper, 
he  may  take  the  judgment  of  the  Court  upon  it,  and  if  he  con- 
ceives, that  by  amending  his  Bill  he  can  remove  the  ground  of 
demurrer,  he  may  do  so  before  the  demurrer  is  argued,  on 
payment  of  costs,  which  vary  according  to  the  state  of  the  pro- 
ceedings.' But  after  a  demurrer  to  the  whole  of  a  Bill  has 
been  argued  and  allowed,  the  Bill  is  out  of  Court,  and  there- 
fore cannot  be  regularly  amended.^  -To  avoid  this  consequence, 
the  Court  has,  sometimes,  instead  of  deciding  upon  the  demur- 
rer, given  the  plaintiff  liberty  to  amend  his  Bill,  payiog  the 
costs  incurred  by  the  defendant.  And  this  has  been  frequently 
done  in  the  case  of  a  demurrer  for  want  of  parties.*  Where  a 
demurrer  leaves  any  part  of  a  Bill  untouched,  the  whole  may 
be  amended,  notwithstanding  the  allowance  of  the  demurrer ; 
for  the  suit  in  that  case  continues  in  Court,  the  want  of  which 
circumstance  seems  to  be  the  reason  of  tlie  contrary  practice, 
where  a  demurrer  to  the  whole  of  a  Bill  has  been  allowed.^ 

§  4>60.  If  a  demurrer  should  he  overruled  on  argument,  be- 
cause the  facts  do  not  sufficiently  appear  on  the  face  of  the  Bill, 
defence  may  be  made  by  plea,  stating  the  facts  necessary  to 
bring  the  case  truly  before  the  Court,  although  it  has  been 


■  Mills  p.  Campbdl,  S  Younge  &  Coa  889. 

)  Milf.  Eq.  Fl.  by  Jereraf ,  Sid,  216,  uid  caaw  there  cited ;  Cooper,  Eq.  Fl. 
116;  WjnU,  Pr.  Beg.  164,  165;  Baker  v.  Hellish,  11  Yes.  72.  Properlf 
•peaking,  the  caiiH  ii  not  out  of  Court,  niitil,  upon  the  allowance  of  the  demtir- 
rer,  the  Bill  ii  diamiMed  bj  the  order  of  the  Court. 

■  Ibid.  <nnd.  sitnd. 
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said,  that  the  Court  will  not  pennit  two  dilatoriee.^  And  after 
a  plea  overruled,  it  is  Baid,  that  a  demurrer  haa  been  allowed, 
bringing  before  the  Court  the  same  question  in  substance  a* 
was  agitated  in  arguing  the  plea.^  Bat,  after  a  demurrer  has 
been  overruled,  a  second  demurrer  will  not  be  allowed  ;  for  it 
would  be  in  efiect  to  rehear  the  case  on  the  first  demurrer,  as, 
on  the  argument  of  a  demurrer,  any  cause  of  demurrer,  al- 
though  not  shown  in  the  demurrer  as  filed,  may  he  alleged  at 
die  bar ;  and,  if  good,  it  will  support  the  demurrer.' 

§461.  In  order  to  prevent  delays  by  putting  in  frivo- 
loua  demurrers,  it  is  required  by  the  rules  of  Court,  that 
the  demurrer  should  be  signed  by  counsel.*  But  it  is  not  re- 
quired to  be  put  in  on  oath,  as  it  asserts  no  fact,  and  relies 
merely  upon  matter  npoa  the  face  of  the  Bill.*  It  is,  therefore, 
considered,  that  the  defendant  may,  by  advice  of  counsel,  apcu 
die  sight  of  the  Bill  only,  be  enabled  to  demur  thereto.*  And 
for  this  reason  it  is  always  made  the  spedal  condition  of  an 
order  giving  the  defendant  time  to  demur,  plead,  or  answer  to 
the  plaintiff 's  Bill,  that  he  shall  not  d^mur  alone/  Whenever, 
dierefore,  the  defendant  has  obtained  an  order  for  time,  and  is 
afterwards  advised  to  demur,  he  must  also  plead  to,  or  answer 
Bome  part  of  the  Bill,*  It  baa  been  held,  thatanswering  to  some 
&ct  immaterial  to  the  cause,  and  denying  combination,  do  not 
amount  to  a  compliance  with  the  terms  of  such  an  order  ;  and, 
therefore,  upon  motion,  a  demurrer  accompanied  by  such  aa 
answer  has  been  discharged." 

1  Mitfl  Bq.  PL  b^  Jeremj,  216,  816,  and  antboiiliea  befbre  cit«d. 

•  Ibid. 

3  Mitr.  Eq.  PI.  bj  Jeremy,  21G,  217,  and  casea  tLere  cited;  Cooper,  £q.  n. 
lis,  116;  Booth  v.  Stamper,  10  Geoi^  113;  Mont  Eq.  I^.  IIS,  IIS;  Bakw 
v.MellMb,  11  Vcs.  70. 

•  Beames,  Otd  in  Chan.  1 72 ;  Hinde,  Ch.  Pr.  148 ;  Ujtf.  Eq.  PI.  hy  Jerwaj, 
toe;  Cooper,  Eq.FI.  114;  Wyatt,  Pr.  Reg.  165;  Ante,  §  441,  note. 

>  Ibid.  •  Ibid. 

'  Beames,  Ord.  in  Ch.  173,  and  antliorities  before  cited. 

Blbld. 

•  Mitf.  Eq.  PI.  by  Jeremr,  308,  209,  and  cases  there  cited ;  Cooper,  Eq.  PL 
1U,11S. 
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g  462.  This  rule  has  probably  been  established  under  the 
notion,  that  time  is  not  necessary  to  determine,  whether  a  de- 
fendant may  demur  to  a  Bill  or  not,  and  the  supposition  that  a 
demurrer  may  be  filed  merely  for  delay.'  But,  whether  a  Bill 
may  be  demurred  to,  is  sometimes  a  subject  of  serious  and  anx- 
ious consideration  ;  and  the  preparation  of  a  demurrer  may 
require  great  attention,  as,  if  it  extends  in  any  point  too  far,  it 
must  be  overruled.  Great  inconvenience,  therefore,  may  arise 
irom  a  strict  adherence  to  this  rule.'  For  it  often  happens, 
that  a  defendant  cannot  answer  any  material  part  of  the  Bill 
without  overruling  his  demurrer ;  it  being  held  that  if  a  defend- 
ant answers  to  any  part  of  a  Bill,  to  which  he  has  demurred, 
he  waives  the  benefit  of  the  demurrer  ;  or,  if  he  pleads  to  any 
part  of  a  Bill  before  demurred  to,  the  plea  will  overrule  the 
dem  urrer.'  For  the  plaintiff  may  reply  to  a  plea,  or  an  answer, 
and  thereupon  examine  witnesses,  and  bear  the  cause ;  but  the 
proper  conclusion  of  a  demurrer  is  to  demand  the  judgment  of 
the  Court,  whether  the  defendant  ought  to  answer  to  so  much 
of  the  Bill,  as  the  demurrer  extends  to,  or  not.*  The  condi- 
tion, that  the  defendant  shall  not  demur  alone,  ought,  therefore, 
perht^,  to  be  considered  liberally ;  and  it  has  been  formerly 
said  that  the  Court  will  not  incline  to  discharge  a  demurrer,  if 
the  defendant  denies  combination  only,  where  he  cannot  answer 
further  without  overruling  his  demurrer.' 

§  463.  However,  the  modem  practice  is  according  to  the 
original  strictness  of  the  rule  ;  and  it  may  be  better,  where  the 
case  requires  it,  to  relax  the  rule  upon  spedal  application  to  the 
Court,  than  to  permit  it  to  be  evaded.  Indeed,  in  some  cases, 
an  answer  to  any  part  of  the  Bill  may  overrule  the  demurrer  ; 


1  Hitf.  Eq.  PL  bj  Joremj,  209, 110,  and  eaaea  there  cited  ;  Tompkin  v.  LetliT 
bridge,  9  Ves.  176 ;  Baker  t>.  UeUish,  11  Ve*.  It. 

■  Ibid.  3  Ibid. 

*Mitf.  Eq.  PI.  b^  Jeremj,  209,  2tO,andcu(»  there  cited-,  Tompkin *.  Left, 
bridge.  9  Yea.  178;  Baker  ».  HelUdi,  11  Yea.  T8. 

BJbid. 
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for,  if  the  ground  of  demurrer  applies  to  the  whole  Bill,  the 
anawering-  to  any  part  is  inconsistent  with  that.'  And,  tltere- 
fore,  when  the  ground  of  demurrer  was  the  general  impropri- 
ety of  the  Bill,  and  diat  the  defendant  ought  notj  therefore,  to 
be  compelled  to  answer  it,  his  answer  to  an  immaterial  part,  in 
compliuice  with  the  order  for  lime,  which  he  had  obtained,  was 
held  to  overrule  his  demurrer.' 

§  4^4.  Where  a  demurrer  is  put  into  the  whole  Bill,  for 
causes  assigned  on  the  record,  if  those  causes  are  overruled,  the 
defendant  will  be  allowed  to  assign  other  causes  of  demurrer, 
ore  ientis,  at  the  argument.'  .  But,  in  such  a  case,  if  the  de- 
murrer, •ore  tenus,  is  allowed,  the  defendant  is  not  entitled  to 
his  costs,  even  though  he  may  not  be  obliged  to  pay  the  costs  on 
the  demurrer  on  record,  which  has  been  overruled.*  But  a 
demurrer,  ore  tenus,  will  never  be  allowed,  unless  there  is  a 
demurrer  on  record ;  for  if  there  is  a  plea  on  record,  and  that 
is  disallowed,  a  demurrer,  ore  tenus,  will  also  be  disallowed.' 
Whenever  a  demurrer,  ore  tenm,  is  permitted,  it  must  be  for 
some  cause,  which  covers  the  whole  extent  of  the  demurrer.* 
And  it  has  been  held,  that  the  right  to  put  in  such  a  demurrer, 
ore  tenus,  applies  only  to  cases  where  Sie  demurrer  is  to  the 
whole  Bill,  and  not  to  cases  where  it  is  to  a  part  only,  notwith- 
standing it  is  coextensive  with  the  demurrer  to  that  part^ 

§  465.  In  framing  a  demurrer  to  one  part  of  the  Bill,  and 
answering  to  another  part,  care  must  be  taken,  not  only  not  to 
include  in  form  any  part,  in  the  one,  which  is  covered  by  the 

1  Uitf.  Eq.  PL  by  Jeremy,  210,  Sll,  bdiI  cases  tlkcrc  cited. 

1  Cooper,  £q.  PI.  112 ;  Cartwright  P.  Gr«en,  8  Tea.  409 ;  Beamei,  Ord.  in 
Chtii.  174;  BriDckerhoffii.  Brairn,  G  Johns.  CL  K.  146. 

1  Ibid. 

■Cooper,  Eq.  PI.  112;  Durdant  c.  Kedmsn,  1  Vera.  78,  and  Mr.  Raithby'i 
note ;  Beamea,  Ord.  in  Chan.  1 7i ;  Attorney-Genenl  ti.  Brown,  1  Swanrt.  288 ; 
Bx4  V.  Dorman,  1  Sim.  &  8tu.  227 ;  Ante,  §  44S. 

•  Baker  r-Melliah,  11  Vei.  70-76. 

'  Shepherd  v.  Lloyd,  2  Y.  &  Jerr.  490. 
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Other ;  but  also  not  to  include  in  the  answer  any  matter  to 
which  the  demurrer,  although  not  in  form,  yet  in  substance 
properly  applies  ;  for  in  such  a  case,  it  seems  that  the  demur- 
rer  is  overruled  by  the  answer.^  Thus,  for  example,  where  a 
Bill  was  broaght  to  stay  proceedings  on  an  award  under  a  sub- 
mission, whereby  it  was  agreed  to  be  made  a  rule  of  Court, 
upon  an  allegation  of  fraud  and  corruption  in  the  arbitrators,  and 
the  arbitrators  demurred  to  the  whole  Bill,  except  the  charges 
of  fraud  and  corruption,  which  they  answered ;  it  was  held, 
that  as  the  award  was  to  be  made  a  rule  of  Court,  the  Court, 
where  the  rule  was  to  be  entered,  had  sole  jurisdiction  of  it ; 
and  that  the  demorrer,  ought,  therefore,  to  have  extended  to 
the  whole  Bill ;  and  that  the  answers,  as  to  the  charges  of 
fraud  and  corruption,  overruled  the  demurrer."  [But  where 
the  plaintiff  amended  his  Bill  after  answer,  and  thus  changed 
the  nature  of  the  case,  the  defendant  was  allowed  to  demur  to 
the  amended  Bill,  although  he  had  answered  that  which  was 
part  of  the  formal  groundwork  both  of  the  new  and  of  the  orig- 
inal case."J 


>  Ellke  0.  GoodaOD,  8  Mflne  &  Cnig.  653 ;  Croacb  v.  Hickin,  1  Keen,  S89. 

S  DawBon  V.  Sadler,  1  Sim.  &  Stu.  S3T.  The  grouud  of  this  decision  does  not 
•eem  to  be  very  iatelligiblo  ;  for  it  is  not  easy  to  say,  why,  upon  priociple, 
though  a  demurrer  might  have  been  more  broad,  it  is  not  maiataiuable  as  to  the 
■natter,  to  which  it  iiappUed,  if  it  completely  aDBwere  that.  In  Crouch  i>.  Hickin, 
1  Keen,  U-  8S9,  I^rd  Uagdale  seenu  to  have  admitted,  that  the  dialincliou  wai 
too  refined.  On  that  occasion,  he  aid. :  "  A  defendant,  taking  care  lo  distin- 
guish the  different  parts  of  a  Bill,  may  plead  to  one  part,  and  demur  to  the  rest ; 
or,  if  necesaaiy,  put  in  several  demurrers  to  distioct  parts  of  the  fiilL  But  1 
Cfwceiva,  that,  according  la  the  rules,  perhaps  too  refined,  on  which  the  Court 
has  acted,  the  distinct  defences  must  be  excluuvely  applicable  to  the  distinct 
parts  of  the  Bill,  to  wluch  they  are  applied ;  and  that  a  defence,  though  in  words 
applied  to  only  one  part  of  the  Bill,  if  it  should  on  the  face  of  it  be  applicable  to 
the  whole  Bill,  is  not  good,  and  cannot  stand  in  conjunction  with  another  distinct 
defence,  which  is  applicable  and  applied  to  another  distinct  part  of  the  BilL" 

■  Cresy  v.  B«aTan,  19  Simons,  >B4. 
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CHAPTER  X. 

DEMURRERS   TO   RELIEF. 

§  4f66.  Having  disposed  of  these  prelimiaary  matters  in 
regard  to  the  nature,  office,  and  form  of  demurrers  in  general, 
we  shall  now  proceed  to  the  more  particular  consideration  of 
the  causey,  or  reasons,  which  may  be  assigned  as  grounds  of 
demurrer  to  original  Bills  for  rehef.  These  may  properly  be 
divided  into  three  classes.  (1.)  To  the  jurisdiction;  (!2.)  To 
the  person  of  the  plaintiff;  and,  (S.)  to  the  matter  of  the  Bill, 
either  as  to  its  substance,  or  as  to  its  form  and  frame.' 

§  467.  Id  regard  to  demurrers  to  the  jurisdiction,  the  sab- 
ject  admits  of  a  further  subordinate  division  into  four  heads. 
(1.)  That  the  subject  is  not  cognizable  by  any  municipal  Court 
of  Justice.  (@.)  That  the  subject  is  not  within  the  jurisdiction 
of  a  Court  of  Equity.  (3.)  That  some  other  Court  of  Equi^ 
is  invested  with  the  proper  jurisdiction.  (4.)  That  some  other 
Court  possesses  the  proper  jurisdiction.^ 

§  468.  And,  first,  that  the  subject  is  not  properly  cognizable 
by  any  municipal  Court  of  Justice.  This  may  arise  from  the 
subject-matter  being  entirely  of  a  political  nature,  and  there* 
fore  constituting  a  fit  subject  for  negotiation  or  treaty,  by  the 
executive  department  of  the  Government.  Thus,  for  example, 
where  political  treaties  were  entered  into,  by  a  foreign  sover- 


1  Cm^ier,  Eq.  Fl.  IIS.  Id  this  diri«oii  I  have  implicitlj  followed  Hr.  Cooper. 
The  whole  cnlyect  of  demarrers  bM  been  very  amply  treated  by  Lord  Redet- 
dale  «nd  Kir.  Cooper,  and  I  have  drown  nearly  all  my  materiali  from  thete 
•onrcea,  foUowiDg  their  language,  unleca  where  some  qualificatioiu  Kemed  iudia- 
penmble. 

>  Cooper,  £q.Fl.  118,  119. 
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eign  ia  India,  with  the  East  India  Company,  acting  as  an  inde> 
pendent  State  under  an  act  of  Parliament,  and  the  foreign 
sovereign  sought  by  a  Bill  to  enforce  certain  atiputations  under 
those  treaties,  it  was  he)d,  that  the  subject-matter  was  not  prop* 
eriy  cogqizable  by  any  municipal  Court  of  Justice.'  Upon  the 
■ame  ground,  a  treaty  between  two  sovereigns  would  be  held 
not  to  be,  generally,  the  subject  of  any  private  municipal  juris- 
diction of  the  Courts  of  either,  as  it  involves  the  political  rela- 
ti<m8  between  the  two  countries,  and  is,  therefore,  properly  a 
matter  of  state.'  But  this  proposition  must  be  received  with 
some  limitations ;  for  where  a  treaty  provides  for  die  assertion 
of  private  rights,  or  for  objects  properly  redressible  in  Courts 
of  Justice,  and  having  no  connection  with,  and  involving  no 
rights  or  duties  of  sovereignty,  there  is  nodiing  to  prevent  mu- 
nicipfd  Courts  of  Justice  from  enforcing  such  treaty  stipula- 
tions. Thus,  for  example,  Courts  of  Prize  will  restore  cap- 
tured property,  where  the  case  has  been  provided  for  by  treaty, 
at  the  suit  of  the  party  in  interest,  although  the  capture  may 
have  been  originally  lawful.' 

§  4<69.  In  the  United  States,  the  ground  is  perfectly  clear, 
upon  the  express  terms  of  the  Constitution,  which  declares, 
that  the  judicial  power  of  the  United  States  "  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority."*  And  rights  derived  from, 
and  protected  by  treaty  stipulations,  have  been  often  enforced 
in  our  Courts  of  Justice.     Still,  however,  there   can  be  no 

>  K&bob  of  the  Cuiiatic  v.  East  IdiIm  Companj',  1  Vm.  jr.  S71 ;  S.  C.  2  Veg.  jr. 
66MBro.  Ch.B.199!  Cooper,  Eq.  PL  119,120. 
■  Ibid. ;  Forter  v.  NeiUon,  2  Petera,  R.  253. 
3  See  Nabob  of  the  Carnatic  v.  East  InUis  Company,  3  Yes.  59,  60;  S.  C. 

4  Bro.  Ch.  R.  199  ;  Unitod  Statei  r.  The  Peggy,  1  Crancfa,  R.  103,  108 ;  United 
Slates  V.  Percheman,  7  Peters,  B.  61 ;  The  Diana,  5  Rob.  R.  60 1  The  Charlotte, 

5  Bob.  R.  305 ;  The  Elenora  Wilhelmina,  S  Rob.  R.  331. 

*  Slorj  on  Ibe  ConstiL  xxTii. ;  Constllulion,  Art  8,  §  2 ;  3  Story  on  Constit. 
{1631,1637. 
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doubt  that  cases  arising  under  foreign  treaties,  which  involve 
controversies  or  considerations  purely  of  a  political  or  sovereign 
character,  or  purely  executory  by  the  Governments  themselves, 
vould  be  held  to  be,  from  their  very  nature  and  character,  in- 
capable of  being  enforced  in  any  of  the  Courts  of  the  United 
States.^  Thus,  for  example,  the  treaty,  by  which  Louisiana  was 
purchased,  in  1803,  contained  a  stipulation  for  ihe  admission 
of  the  territory  and  its  inhabitants  into  the  Union  as  an  indepen- 
dent State.'  But  it  can  scarcely  be  doubted,  that  the  stipula- 
tion was  incapable  of  being  enforced  by  France  in  any  of  onr 
Courts  of  Justice.  On  the  other  hand,  where,  as  in  the  Flor- 
ida treaty,  in  1 8 19,^  the  titles  to  lands  in  that  territory  were  ex- 
pressly confirmed  and  held  valid,  there  is  as  tittle  doubt,  that 
those  Udes,  and  the  treaty  stipulations  respecting  the  same, 
ought  to  be  enforced  in  our  Courts  of  Justice.  Indeed,  froin 
their  very  nature  and  objects,  many  treaty  stipulations  can  be 
properly  carried  into  efiect  by  Courts  of  Justice  ;  and,  accord- 
ingly, there  are  numerous  instances,  in  which  they  have  been 
recognized  and  enforced  accordingly.* 

■  Foster  v.  Neilson,  S  Totem,  H.  256 ;  Sonlud  v.  United  States,  i  Feten,  R. 
411  ;  United  States  >.  Perdismaii,  7  Peten,  R.  61.  QueitiODi  maj  sriie  under 
□ur  treaties  with  tlie  Indian  tribes,  which  are  properly  cognizable  bj  our  Conrte 
of  Justice,  alliiough  thcj  niaj  iniolre  political  considerations  applicable  to  tlie 
dne  cicercise  of  State  sovereignty'.  Such  were  the  questions  involved  in  the 
cases  of  The  Cherokee  Nation  v.  The  State  of  Georgia,  5  Feten,  R.  1 ,  and  Vfoc- 
cestcr  V.  The  Slate  of  Georgia,  6  Felera,  R.  51S.  His  .difference  arises  from 
the  prorisions  of  the  Constitution  of  the  United  States,  which  make  the  treaties 
of  the  United  States  the  supreme  law  of  the  land. 

■Treaty  with  France  of  1803,  Art.  3. 

9  Treaty  with  Spain,  1S19.  See  Carueal  o.  Banks,  10  Wheat.  R.  181 ;  Fo»- 
ter  V.  NeiUoD,  2  Peters,  R.  253  ;  Soulard  t>.  United  States,  i  Feten,  B.  511; 
United  States  v.  Percheman,  T  Peters,  R.  SI. 

*  Fair&i'B  Devisee  v.  Hunter,  7  Cranch,  R.  803,  610 ;  S.  C.  1  Wheat  R.  304; 
Orr  n.  Hodgson,  4  Wheat.  R.  453,  4S0;  State  of  Georgia  o.  BraiWorth,  8  DalL 
R.1,4,  5;  Waref.  Hylton,  3  Dall.  R.  199,  320;  Mcllvaine  i>.  Cox's  Lessee,  4 
Cranch,  209,  212 ;  Chirac  v.  Chirac,  3  Wheat.  R.  259,  269 ;  Hughes  v.  Edwards, 
9  Wheat.  4S9,  496 ;  Carneal  v.  Banks,  10  Wheat.  R.  ISI  ;  Blight's  Lessee  r. 
Rochester,  7  Wheat  R  635 ;  Gordon  ».  Kerr,  1  Wash.  Cir.  R  322 ;  Society  for 
Propag.  Gospel  f.  Now  Haven,  8  Wheat  B.  464 ;  Foster  v.  Neibon,  S  Peten, 
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§  470.  Another  illustration  of  the  genera]  doctrioe  may  he 
seen  in  the  case  of  the  confiscation  of  certain  hank  stock,  held 
ID  England  hy  the  Province  of  Maryland  hefore  the  American 
War,  and  invested  in  truatees  for  certain  ohjects,  which  stock 
had  been  confiscated  by  the  State  during  the  Revolutionary 
War,  and  after  the  peace  was  claimed  by  the  Proprietaries 
under  the  old  govemnnent,  and  by  the  new  State  of  Maryland. 
It  was  held  that  the  claim  was  such  as  could  not  properly  be 
cognizable  in  any  municipal  Court  of  Justice ;  for  the  nature 
and  extent  of  the  right  of  confiscation  were  fit  subjects  fra- 
political  discussion,  and  not  for  discnssion  in  Courts  of  Justice ; 
and  the  Grovemment  alone  had  the  power  to  eay,  what  ought 
to  be  done  with  the  property  in  that  case,  it  being,  under  the 
drcumstances,  properly  to  be  deemed  as  h<ma  vacantia,  belong- 
ing to  the  Crown.^ 

§  471-  Another  illustration  may  be  found  in  cases  in  Eng- 
land, where  the  question  involved  was,  as  to  the  nature  and  ex- 
tent of  a  subordinate  sovereignty  derived  from  the  Crown, 
which  was  held  to  be  properly  cognizable  by  the  King  in  Coun- 
cil, and  not  elsewhere.  Thus,  for  example,  where  an  individual 
claimed  a  province,  or  an  island,  in  the  nature  of  a  feudal  princi- 
pality, as  was  the  case  of  the  cltum  of  the  Earl  of  Derby,  with 
regard  to  the  Isle  of  Man,  in  the  reign  of  Queen  Elizabeth ; 
and  as  was  the  case  of  the  claim  of  the  representatives  of  the 
Duke  of  Montague  with  regard  to  the  island  of  St.  Vincents, 
in  the  year  1764;'the  exclusive  jurisdiction  was  held  to  belong 
to  the  King  in  Council.'     So,  the  original  jurisdiction  in  cases 

R.  3S3  ;  Soulard  v.  Uolted  Stale*,  i  Feten,  R.  fill ;  United  States  t.  Percbs- 
mBii,  7  Pclen,  B.  fil ;  Uoited  States  v.  Arredondo,  6  Peters,  R.  691  ;  United 
StUei  p.  Clarke,  8  Petert,  R.  436 ;  Worcester  v.  State  of  Georgu.  «  Peters,  R. 
015 ;  Cherokee  Nation  e.  State  of  Georgia,  B  Peten.  R- 1. 

■  Barclay  v.  RiuieU,  3  Vea.  4!4  ;  Uolber  v.  Bank  of  Englaod,  10  Ves.  354  ; 
Cooper,  Eq.  PI.  laO,  121.  This  doctrine  has  not  been  thought  applicable  to 
cases  of  confiscationB  of  delitd  made  in  the  Aiuerican  Revoludon  by  the  States, 
wber«  th«  right  10  recover  the  iBiue  vbi  provided  for  by  subsequent  treaties. 
See  Wan:  0.  Hylton,  3  Dall.  R.  199.  !20. 

>  Cooper,  Eq.  PI.  I32{  1  Blackf.  Comm.  SSI. 
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relative  to  tbe  boundaries  between  the  adjoining  provinces  be- 
longing to  the  British  empire,  involving,  as  it  does,  the  rigbt 
of  dominion  and  proprietary  government  under  tbe  grant  of  tbe 
Crown,  has  been  held  to  belong  exclusively  to  the  King  in 
Council.^  It  was  not  nnfrequently  exercised  antecedently  to 
the  American  Revolution,  in  cases  of  disputes  as  to  boundaries 
between  the  then  colonies  and  provinces  belonging  to  the  Bri^ 
ish  empire.  Such,  for  example,  were  the  cases  of  controverted 
boundaries  between  tbe  Province  of  New  Hampshire  aod 
that  of  Massachusetts,  and  between  die  Proprietary  Goven^ 
m«it  of  Pennsylvania  and  that  of  Maryland.^  Under  the  Cm- 
Btitution  of  tbe  United  States,  the  same  authority,  as  to  disputed 
boundaries  between  the  States,  seems  delegated  to  the  Supreme 
Court  of  the  United  States.^ 

§  4<7S.  Secondly ;  That  the  subject  of  the  suit  is  not  witbJD 
the  jurisdiction  of  a  Court  of  Equity.  And  here  it  may  be 
stated,  as  a  settled  doctrine,  that  whenever  there  is  no  suffident 
ground  shown  in  the  Bill  for  tbe  interference  of  a  Court  of 
Equity,  the  defendant  may  demur  to  tbe  Bill  for  wwit  of  equi^ 
to  sustwn  the  jurisdiction.*  The  general  nature  and  die  true 
extent  of  tbe  jurisdiction  of  Courts  of  Equity,  whether  con- 
current, or  exclusive,  or  auxiliary,  have  been  already  ccmndered 
at  large  in  a  former  work,  the  Commentaries  on  Equity  Juris- 
prudence ;  and,  therefore,  it  would  be  wholly  a  misplaced  in- 
qniry,  to  go  into  a  reexamination  of  that  subject  in  this  place. 
The  general  olyects  of  that  jurisdiction  has  been  well  summed 
up  in  a  passage  in  Lord  Redesdale's  work,  which  may,  without 
impropriety,  be  repeated  in  this  connection.    "  The  jurisdiction," 

I  Cooper,  Eq.  PL  laa,  123;  Pcnn  r.  Lord  Baltimore,  I  Ve«.M«,  447;  Mu- 
rie  t>.  Watts,  6  Cranch,  R.  15S. 

3  Peon  V.  Lord  Baltiinore,  1  Vet.  446,  447  ;  1  Blackf.  Comm.  238;  8  Storj 
on  Conslit.  g  1615. 

8  S  Story,  Coram.  S  IS78-I875;  New  York  o.  Connecticnt,  4  D»a  R.  8;  N«w 
Jersey  v.  New  Tork,  S  Peten,  R.  S84 ;  Rhode  Islsiid  tt.  Blanachniette,  18  Pe- 
ten,  R.  S3 ;  S.  C.  14  Fetcn,  R.  UO. 

*  S  Madd.  Clu  Pr.  339,  380. 
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Bays  he,  "  when  it  (a  Court  of  Equity)  assumes  tbe  power  of 
decision,  is  to  be  exercised  ;  (1.)  Where  the  principles  of  law, 
by  which  the  ordinary  Courts  are  glided,  give  a  right ;  but 
the  powers  of  those  Courts  are  not  sufficient  to  afibrd  a  com* 
plete  remedy,  or  their  modes  of  proceeding  are  inadequate  to 
tho  purpose ;  (@.)  Where  the  Courts  o!  ordinary  jurisdictioB 
are  made  iuBtnunents  of  injustice ;  (3.)  Where  the  priociplev 
of  law,  by  which  the  ordinary  Courts  are  guided,  give  iw 
right;  but  upon  the  principles  of  oniversal  justice,  the  inter- 
ference of  the  judicial  power  is  necessary  to  prevent  a  wrong, 
.  and  the  positive  law  is  silent.  And  it  may  also  be  ctdlected, 
that  Courts  of  Equity,  without  deciding  upon  the  rights  of  the 
parties,  administer  to  the  ends  of  justice  by  assuming  a  juria> 
diction ;  (4.)  To  remove  impediments  to  the  fair  decision  oi  a 
questitH)  in  other  Courts ;  (5.)  To  provide  for  the  safety  o{ 
property  in  dispute  pending  a  litigation,  and  to  preserve  prop* 
«ty  in  danger  of  being  dissipated  or  destroyed  by  thoee,  to 
whose  care  it  is  by  law  intrusted,  or  by  persons  having  im* 
uiediate,  but  partial  interests ;  (6.)  To  restrain  the  assertioB  <tf 
doubtful  rights  in  a  manner  productive  of  irreparable  damage ; 
(7.)  To  prevent  injury  to  a  third  perstm  by  tbe  doubtful  titles  fd 
others;  and,  (8.)  To  pat  a  bound  to  vexations  and  oppresure 
litigation,  and  to  prevent  multiplicity  of  suits.  And  furtber, 
that  Courts  of  Equity,  without  pronouDcing  any  judgqaeoi, 
which  may  affect  the  rights  of  parties,  extend  their  jurisdictioB ; 
(9-)  To  compel  a  discovery,  or  obtain  evidence,  which  may 
BBsist  the  decision  of  other  Courts  ;  and,  (10.)  To  preserve  tea- 
tunony,  when  in  danger  of  being  U>8t,  before  the  matter  t» 
which  it  relates  can  be  made  the  sut^ect  of  judicial  investi^ 
tion."* 


1  Mitf.  Eq.  Fl.  hj  Jeremj,  111,  112.  Lord  Redesdale  hu,  in  Ae  nitweqnent 
pages  of  bia  Treatise,  gone  into  a  fiilt  «xpontion  of  encfa  of  tbe«e  beads,  to 
which  the  leader  maj  be  nfbrred  for  man  ftill  ifioatratwiis.  See  Hfitf.  Eq.  Fl. 
by  Jeremy,  112-lSl. 
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§  ^S,  In  general,  Courts  of  Equity  will  not  assume  juris- 
diction, where  the  powers  of  the  ordinaty  Courts  are  sufficient 
for  the  purposes  of  justice.  And,  therefore,  it  may  he  stated 
as  a  general  rule,  subject  to  few  exceptions,  that  where  the 
plaintiff  can  have  as  effectual  and  complete  a  remedy  in  a 
Court  of  Law  as  in  a  Court  of  Equity,  and  that  remedy  is 
direct,  certain,  and  adequate,  a  demurrer,  which  is  in  truth  a 
demurrer  to  the  jurisdiction  of  the  Court,  will  hold.^  But, 
where  there  is  a  clear  right,  and  yet  there  is  no  remedy  in  a 
Court  of  Law,  or  the  remedy  is  not  plain,  adequate,  and  com- 
plete, and  adapted  to  the  particular  exigency,  then,  and  in  such 
cases,  Courts  of  Equity  will  maintain  jurisdiction. 

§  474<.  The  fuQ  application  of  these  tests,  with  the  accom- 
panying exceptions  and  limitations,  belonging  to  the  general 
rule,  constitute,  as  has  been  already  intimated,  the  appropriate 
functions  of  a  Treatise  on  Equity  Jurisprudence.  But  we 
may  here  glance  at  a  few  cases,  which  may  serve  to  illustrate 
tho  rule,  and  its  exceptions  and  limitations.  Thus,  for  ex- 
ample, if  the  sole  object  of  a  Bill  is  to  decide  upon  the  validity 
of  a  will  of  real  estate,  or  of  personal  estate,  and  no  other  Equity 
is  shown  on  the  face  of  the  Bill  to  sustiun  it,  a  general  de- 
murrer will  lie ;  for  the  proper  jurisdiction  to  try  the  validity  of 
a  will  of  real  estate  is  a  Court  of  Law ;  and  of  a  will  of  per- 
sonal estate,  the  Ecdesiastical  Court,  or  other  Court  having 
jurisdiction  in  matters  of  the  probate  of  wills.* 

§  475.  So,  if  a  Bill  should  be  brought  by  the  executrix  of 
an  attorney  for  money  due  from  the  defendant,  for  business 
done  as  an  attorney,  the  Court  would  allow  a  demurrer  to  the 


'  MitC  Eq.  PI.  by  Jeremy,  123 ;  Cooper,  Eq.  PI.  124 ;  Thayer  e.  Smitli, 
S  Metcalf,  469  ;  WinDipiniogee  Lake  Co.  v.  Wortter,  9  Foater,  446 ;  Cbalmen 
v.  Hack,  ISUaiDe,  1S4. 

■Jone*  V.  Jonei,  g  Merir.  B.  161;  Jones  v.  Frort,  Jacob,  B.  466;  8.  C. 
a  Madd.R  1;  3  Story  on  Eq.  Jurtep.  $  1446-1448;  Cooper,  Eq.  PL  185; 
Gaiaei  ud  Wife  v.  Chew,  I  How.  Sup.  Ct  B.  619. 
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relief  j  because  there  is  an  adequate  remedy  at  law,  and  an  act 
of  Parliament  has  also  pointed  out  a  summary  mode  of  re- 
dress.^ 

§  476.  So,  if  a  Bill  should  be  brought  for  the  possession  of 
land,  which  is  commonly  called  an  Ejectment  Bill,  it  would  be 
demurrable ;  for  the  proper  redress  is  at  law,  Aud  even  if 
such  a  Bill  should  charge,  that  the  defendant  had  gotten  the 
title  deeds,  and  mixed  the  boundaries ;  aad  should,  upon 
that  ground,  pray  for  a  discovery,  possession,  and  account,  « 
demurrer  (at  least  upon  the  doctrine  maintained  in  England) 
would  lie.  For,  although  the  pliuotiff  would  be  entitled  to  the 
discovery  of  the  title  deeds ;  yet  he  would  not  have  any  title 
to  the  relief;  that  relief,  after  the  <^oyery,  being  pr9perly  to. 
be  given  at  law  ;  and  by  praying  relief,  as  well  as  discovery, 
his  whole  Bill  would  be  demurrable.' 

§  477-  So,  (as  we  have  already  seen,)  where  a  Bill,  seeking 
a  discovery  of  deeds  or  writings,  prays  relief,  founded  on  the 
deeds  or  writings,  of  which  the  discovery  is  sought ;  if  the 
relief  so  prayed  be  such,  as  might  be  obtained  at  law,  if  the 
deeds  or  writings  were  in  the  custody  of  the  plaintiff,  he  must 
annex  to  his  Bill  an  affidavit,  that  they  are  not  in  his  custody 
or  power,  and  that  he  knows  not  where  tbey  are,  unless  tbey 
are  in  the  hands  of  the  defendant ;  otherwise,  the  Bill  will  be 
demurrable." 

§  478.  So,  if  a  Bill  should  be  brought  for  the  discovery  and 
payment  of  a  lost  or  suppressed  instrument,  upon  which,  but 
for  the  loss  or  suppression,  there  would  be  a  complete  remedy 
at  law,  tbe  Bill  (as  we  have  seen  *)  will  be  demurrable,  unless 
there  is  annexed  to  it  an  affidavit  of  the  loss,  and  unless,  also. 


.    >  Farrj  V.  Owen,  Ambl.  R.  109  ;  S.  C.  S  Atk.  740 ;  Cooper,  Eq.  PL  134. 

■  Cooper,  Eq.  PL  1 35 ;  I.oker  v.  Rolie,  S  Tei.  4  ;  Ryres  r.  R;ves,  S  Ves.  S4S ; 
Ante,  g  S8B,  311.  And  tee  Rnssell  v.  CUtk«'i  Executon,  7  Cnncb,  69,  89; 
1  Story  on  Eq.  Jump.  §  71. 

3  Ante,  §  288,  SIS ;  Mitf.  Eq.  PL  t?  JeremjTT  ^*>  ^^*>  ^^^ !  Cooper,  Eq.  PL 
61,  208. 

•  Ante,  j  288,  313. 
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ia  proper  cases,  it  contains  an  oflfer  of  iademnity,  and  dm  a 
raggestion,  that  the  evidence  of  the  plaintiff's  demand  is  not 
without  such  discovery  in  his  power,  and  is  essential  to  bia 
rights.^  A  fortiori,  if  the  Bill  should  seek  payment  of  a  bond, 
or  other  instrument,  where  the  remedy  is  complete  at  law, 
without  suggesting  any  loss  or  suppression,  it  would  be  de* 
murrable.'    ■ 

fi  479.  So,  if  a  Bill  should  be  broughtfor  an  account  and  share 
af  prize  money,  where  it  was  apparent,  from  the  face  of  the 
Bill,  that  it  was  for  a  sum  certain  in  the  bands  of  the  defendant, 
ft  demurrer  would  lie ;  for  the  remedy  would  be  airoplete  at  law.' 

§  480.  So,  if  a  policy  of  insurance  should  be  made  in  the 
name  of  an  i^ent  or  trustee,  and  a  loss  should  occnr,  and  the 
agent  or  trustee  should  refuse  to  sue  thereon,  a  Bill  for  relief) 
suggesting  these  facts,  and  making  the  agent  or  trustee  and 
tbe  underwriters  parties,  would  be  demurrable  ;  because  the 
proper  remedy  is  at  law ;  for  on  every  such  policy,  if  made  ia 
die  name  of  an  agent  for  Ae  benefit  of  his  principal,  the  prin- 
«ipal,  as  well  as  the  i^ent,  may  sue  in  his  own  name.*  Nor 
<irill  it  help  the  matter,  that  there  is  allegation  in  the  Bill,  thai 
tfae  witnesses  are  abroad,  or  dead,  for  that  fact  will  not  alonfl 
Abange  the  forum.' 

§  481.  On  the  other  hand,  matters  of  defence,  which  are 
good  at  law,  will  not  ordinarily  be  redressed  in  Equity.  Hius, 
if  a  Bill  is  to  be  relieved  against  a  writ  of  inquiry,  executed 
without  due  notice,  it  will  be  bad  on  demurrer,  because  it  ia 

1  Utf.  £q.  I^.  by  Jenmy,  U,  12S-13fi ;  BooUum  v.  Sairaon,  B  Anit  SS> ) 
Whilchurch  v.  Golding,  8  P.  Will  6H  ;  Cooper,  Eq.  PI.  126 ;  Walmedey  9, 
ChUif,  1  Yea.  841,  345;  Whitfield  0.  Faus»et,  1  Ves.  383;  Humphrey*  c 
Humphreys,  3  P.  Will.  395 ;  Ante,  §  288,  313. 

■  Humphreyg  ti.  flamphreyt,  S  P.  Will.  895;  SoA  b.  Donun,  1  Sim,  &  Stu.- 
2*7. 

>  O^e  B.  Haddock's  Admin iatrator,  1  Vea.  169. 

*  Dhegelcfl  v.  London  Asaar.  Comp.,  Mosel.  R.  83 ;  Fall  v.  Chambers,  Hosel. 
R  193;  Motteaux  v.  London  Awur.  Comp.  1  Atk.  617;  Mitf.  Eq.  PL  by 
Jeremy,  125. 

BIbid. 
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properly  remediable  at  law,'  So,  if  a  Bill  is  founded  on  an 
allegatioD,  tbat  a  judgment  has  been  obtained  against  the  plain- 
tiflf  for  goods  sold,  for  which  he  is  not  personally  liable,  but 
for  which  he  had  cootracted  as  an  agent  for  the  Governm^t, 
it  will  he  bad  on  demurrer :  for,  if  true,  it  will  constitute  a  per- 
fect defence  at  law.' 

§  4)82.  Upon  the  same  ground,  if  a  Bill  is  filed  for  aa  ao> 
count  and  payment,  the  subject  being  matter  of  set-off,  and 
capable,  upon  the  allegations  in  the  Bill,  of  complete  proof  at 
law,  a  demurrer  to  the  Bill  will  be  sustained ;  for,  under  such 
drcumstances,  the  relief  at  law  will  be  perfect,  and  the  intei^ 
position  of  a  Court  of  Equity  will  be  unaecessary."  Nor,  if 
the  plaintiff  fails  to  support  his  Equity  on  the  particular  items 
alleged,  can  the  Bill  be  sustained  against  a  demurrer,  upon  the 
vague  charge  of  voluminous  accounts  between  the  parties.* 
It  will  be  different,  if  a  discovery  is  indispensable  to  establish 
the  plaintiff's  right. 

§  483.  Hitherto  we  have  been  considering  cases,  where  there 
is  a  complete  remedy  at  law.  But  the  like  principle  will  apply 
to  cases,  where,  upon  the  face  of  the  BiU,  there  is  no  remedy,- 
either  at  law  or  in  Equity.'     Thus,  if  a  Bill  should  seek  to  re- 


1  Bofd  V.  Lonux,  Kep.  Temp.  FJncli,  330. 

3  S«e  Macbeath  v.  Haldimaad,  1  Term  E.  1 T2 ;  Debigge  d.  Howe,  8  Bra  Ch. 
R.  155;  Cooper,  Eq.  PI.  li»4,Milf.Eq.P).  by  Jeremy,  187.  But  see  Graham  t^ 
Stamper,  3  Vern.  R.  146,  cantra. 

^DiowidiJie  t>.  Bayley,  G  Vea.  ISfl;  Cooper,  Eq.  PI.  133;  UaaeacLeTO, 
12  Price,  R.  562. 

*  Darttiez  c.  Clemens,  6  Beavan,  R.  1G5. 

*  The  common  form  of  a  demurrer  for  want  of  Equity,  a  at  follows :  "  Theae 
dcfeodaDla,  by  proteatalion,  not  confessing  all  or  any  of  the  matten  and  thinga 
in  the  taid  complwnant's  Bill  uontaiocd,  to  be  true  in  such  manner  and  fonn  ai 
the  Kune  are  therein  set  forth  and  alleged,  do  demur  to  the  said  Bill,  and  for 
cause  of  demurrer  ihow,  that  the  said  compUinant  has  not,  by  his  laid  Bill,  made 
such  a  case  aa  entitles  him,  In  a  Court  of  li^uity,  to  any  discovery  from  theie 
defendaota  respectively,  or  any  of  them,  or  any  relief  against  them,  as  to  the 
matters  contained  in  the  said  Bill,  or  any  of  euch  matters,  and  that  any  dia- 
covery  which  can  be  made  by  these  defendants,  or  any  of  them,  tonuhing 
the  matten  compUioed  of  in  the  said  Bill,  or  any  of  them,  cannot  be  of  any 
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cover  back  money,  which  has  been  Tolnntarity  paid  hy  a  partf, 
npon  a  auit  being  threatened  or  brought,  imd  his  defence  ia, 
that  there  waa  fraad  in  the  ti'ansacdon,  on  whidi  the  sait  was 
brought,  or  to  be  brought,  the  Bill  would  be  demurrable,  no^ 
withstanding  be  Bfaould  state  in  his  Bill,  that,  at  die  time  when 
he  made  the  payment,  it  was  under  a  protest,  that  he  would 
teek  redress  in  Equity ;  for,  non  eonatat,  that  his  drfeuce  m^ht 
not  have  been  dffectuaity  snataiaed  at  law ;  and,  if  so,  it  would 
have  been  his  duty  to  make  it  in  the  auit  at  law.-^ 

§  484,  The  same  principle  will  apply  to  a  Bill,  which  states 
8  case  within  the  Statute  of  Limitations  at  law,  and  upon  which 
Conrts  of  Equity  follow  the  analogy  of  the  law ;  for,  under 
aach  circumstances.  Courts  of  Equity  hold,  that  the  olijectifHi 
may  be  taken  as  a  defence  by  demurrer ;  and  that,  if  the  plain- 
tiff be  within  any  exception  of  the  statute,  it  is  incombent  on 
him  to  state  it  in  his  Bill.  Thus,  for  examine,  if  it  should  ap- 
pear on  the  face  of  a  Bill,  that  the  cause  of  action  (arissng 
upon  a  simple  contract)  accrued  more  than  six  years  before  the 
filing  of  the  Bill,  a  demurrer  would  lie.' 

§  4f85.  The  same  principle  will  apply,  where  there  is  not, 
iceording  to  the  practice  of  Courts  of  Equity,  any  right,  or 
any  remedy  in  £qui^,  even  although  there  might  be  at  law. 

t,jtSl  to  the  said  compUmBnt  for  aoj  the  purpose!  for  iriiich  a  discoTery  ia 
(ought  against  these  dereadants  bj  the  sud  Bill,  nor  entitle  the  swd  compIaioaDt 
to  anj  relief  in  this  Court,  touching  anj  of  the  matters  therein  complained  at. 
Whererore,  and  for  diver*  other  good  causes  of  demurrer  appearing  in  the  said 
B3I,  tbeae  defendanla  do  demur  thereto,  aad  they  pnj  the  judgment  of  this 
bonorabte  Court,  whether  they  shall  be  compelled  to  make  any  Turlher  and  other 
answer  to  tho  said  Bill ;  and  thej  humbly  pray  to  be  dismissed  from  hence  with 
tbeir  reasonable  costs  in  this  behalf  sustained."  Tan  Heylh.  Eq.  Drafts.  419. 
Bee  similar  form,  Ante,  g  4SS,  note. 

>  Kemp  K.  Pryor,  7  Ves.  2S7,  250,  S51;  Cooper,  Eq.  PI.  124,  125. 

■  Hoare  v.  Peek,  6  Sim.  R.  51 ;  Wisner  v.  Banset,  4  Wash.  Cir.  R.  631 ;  Mit£ 
Eq.  PI.  by  Jeremy,  272,  273;  FoatertJ.  Hodgson,  13  Ves.  180;  Cooper,  Eq.  PI 
104, 255  ;  Caldwell  t>.  Montgomery,  8  Geo.  10S.  Lord  Redesdale  seems  to  haTe 
held,  that  the  defence  could  only  be  taken  by  plea  or  answer ;  but  this  is  cer- 
tainly not  the  present  doctrine.  Mitf.  Eq.  PI.  by  Jeremy,  373,  37S.  Bat  bm 
Ibid.  212,  213,  and  notes;  Paet,S  503,9  'GO- 
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Thus,  if  a  bar  might  not  be  good  id  a  Court  of  Law  by  reasom 
of  the  lapse  of  time;  yet  a  Court  of  Equity  might  nerer- 
thdess  suatun  it ;  for  it  never  adminiBtera  to  stale  claims,  or 
encourages  gross  laches.  Hence,  iriiere  there  has  been  an  act 
verse  possession  by  a  party,  claiming  t^  title,  and  taking  the 
rents  of  an  estate  for  twenty  years,  if  a  Bill  is  brought  after 
that  time  by  a  plaintiff,  insisting  upon  his  right  to  the  same 
estate,  it  will  be  held  demurrable,  even  although  a  Court  of 
Law  might  sustain  an  ejectment  in  such  a  case ;  for  the  rule 
in  Eiquity  is,  that  after  there  has  been  an  adverse  possession  of 
twenty  years,  not  accounted  for  by  some  disability,  such  as 
coverture,  infancy,  or  the  like,  a  Court  of  Equity  ought  not  to 
interfere,  to  disturb  the  possession ;  but  it  will  leave  the  par- 
ties to  their  remedies  at  law.^ 

§  486.  Thirdly ;  That  some  otiier  Court  of  Equity  is  in- 
vested with  the  proper  jurisdiction.  This  is  a  case,  which  can 
rarely  occur  in  America,  fixptn  the  structure  of  our  local  Equity 
tribuBals.  Sull,  however,  if  a  case  should  occur  in  the  Courts 
of  the  United  States,  where  the  question,  although  of  equitaUe 
jurisdiction,  should  be  more  appropriate  for  a  decision  in  the 
State  tribunals ;  aaeh  as  the  case  of  a  charity,  to  be  executed 
by  the  State  Government,  as  pareiu  patrus,  it  would  probably 
be  thought,  that  it  ought  to  be  remitted  to  the  State  tri- 
bunals.* 

§  487.  In  regard  to  England,  the  cases,  in  which  such  a 
question  can  arise,  are  also  rare.  And,  upon  this  subject,  the 
language  of  Lord  Redesdale  may  be  dted  as  containing  every 
Boaterial  consideration.  "  It  has  been  before  noticed,"  says  be, 
''that  the  establishment  of  Courts  of  Equi^  has  obtained 
llirougfaout  the  whole  system  of  onr  judicial  polity ;  and  that 
most  of  the  inferior  brandies  of  that  system  have  their  peculiar 

1  CboltModeler  c  CUdIod,  1  Turn.  &  Bnv.  107,  11»;  Bardy  v.  BeeTeii,4 
Tw.  479. 

>  Sen  BaptJBt  Auoc.  v.  Hart's  Execatora,  4  'Wlkeat.  R.  t ;  S  Story  on  Eq. 
7tiris.ci>.  Sl,SllS<-lf94. 
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Courts  of  Equity,  the  Court  of  Chancery  assuming  a  general 
jurisdiction  in  cases  not  within  the  bounds,  or  beyond  the 
powers  of  inferior  jurisdictions.  The  principal  of  the  inferior 
jurisdictions  in  England  are  those  of  the  Counties  Palatine  of 
Chester,  Lancaster,  and  Durham ;  the  Courts  of  Great  Session 
in  Wales ;  the  Courts  of  the  two  Universities  of  Oxford  and 
Cambridge ;  the  Courts  of  the  City  of  London ;  and  of  the 
Cinque-ports.  These  are  necessarily  bounded  by  the  locality, 
either  of  the  subject  of  the  suit,  or  of  the  residence  of  the 
parties  litigant.  Where  those  circumstances  occur,  which 
give  them  jurisdiction,  they  have  exclusive  jurisdiction  in  mat- 
ters of  Equity,  -as  well  as  matters  of  law ;  and  they  have  their 
own  peculiar  Courts  of  appeal,  the  Court  of  Chancery  assum- 
ing no  jurisdiction  of  that  nature,  although  it  will  in  some  cases 
remove  a  suit  before  the  decision  into  the  Chancery  by  writ  of 
certiorari.  When,  therefore,  it  appears  on  the  face  of  a  Bill, 
that  another  Court  of  Equity  has  the  proper  jurisdiction,  eith^ 
immediately  or  by  way  of  appeal,  the  defendant  may  demur  to 
the  jurisdiction  of  the  Court  of  Chancery.  Thus,  to  a  Bill  of 
appeal  and  review  of  a  decree  in  the  Court  of  the  County 
Palatine  of  Lancaster,  the  defendant  demurred ;  because  on 
the  face  of  the  Bill  it  was  apparent,  that  the  Court  of  Chancery 
had  no  jurisdiction ;  and  the  demurrer  was  allowed.  But  de- 
murrers of  this  kind  are  very  rare ;  for  the  want  of  jurisdiction 
can  hardly  appear  upon  the  face  of  the  Bill,  at  least  so  con- 
clusively, as  is  necessary  to  deprive  the  Chancery,  a  Court  of 
general  jurisdiction,  of  cognizance  of  the  suit.  And  a  demurrer 
for  want  of  jurisdiction,  founded  on  locality  of  the  subject  of 
the  suit,  which  alone  can  exclude  the  jurisdiction  of  the  Chan- 
cery in  a  matter  cognizable  in  a  Court  of  Equity,  has  even 
been  treated  as  informal  and  improper.  This,  however,  can 
only  be  considered  as  referring  to  cases,  where  circumstances 
may  give  the  Chancery  jurisdiction,  and  not  to  cases,  where  no 
circumstances  can  have  that  effect.  Thus,  the  Counties  Pala- 
tine,  having  their  peculiar  and  exclusive  Courts  of  Equity  under 
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certain  circumstances,  vtuch  will  be  more  fully  considered  in 
iBother  place,  the  Court  of  Chancery  will  not  interfere,  when 
■II  those  circumstances  attend  the  case,  and  they  are  shown  to 
die  Court.  Though,  if  those  circumstancea  are  not  shown,  or 
if  they  are  not  shown  in  proper  time,  and  the  defendant  instead 
of  resting  upon  them,  and  declining  the  jurisdiction,  enters  into 
the  defence  at  large,  the  Court,  having  general  jurisdiction,  will 
exerdse  it.  But  where  no  circumstance  can  give  the  Chancery 
jurisdiction,  as  in  the  case  alluded  to  of  a  Bill  of  appeal  and 
review  of  a  decree  in  a  County  Palatine,  it  will  n(rt  entertain 
the  suit,  even  although  the  defendant  does  not  object  to  ita 
deciding  on  the  snbject.' 

§  4>88.  Where  the  defence  intended  to  be  made  is,  that 
Uiotber  Court  of  Equity  has  jurisdiction  of  the  case,  it  should 
be  taken  by  demurrer,  if  it  appears  on  the  face  of  the  Bill  ,* 
or,  if  it  does  not  appear  on  the  face  of  the  Bill,  by  plea;  for 
in  some  cases,  if  the  objection  is  not  thus  taken  in  limine,  it  will 
not  avail  the  party  to  insist  upon  it  at  the  hearing.' 

§  '489-  In  general,  the  fact,  that  the  property  ia  not  within 
the  jurisdiction,  constitutes  no  bar  to  a  proceeding  in  a  Court 
of  Equi^,  if  the  person  is  wiAin  the  jurisdiction ;  for  a  Court 
of  Equity  acts  upon  die  person ;  or,  to  sse  the  appropriate 
phrase,  .^SqiUtM  agit  in  personam.'  But  questions  may  arise 
under  a  Bill  respecting  funds,  or  other  things,  in  a  foreign 
country,  BO  purely  local,  tiiat  a  Court  of  Equity  in  another 
country  might  very  properly  decline  to  interfiere,  and  remit  it 
to  Uie  domestic  fmiim.' 


1  Bfitf.  Eq.  Fl.  hf  Jenmy,  ISl-lSS,  and  cftsea  thera  died ;  Cooper,  Eq.  PL 
110,141,160, 161,  K3;  LcM<d  Coniogsbj-'B  cma,  8  Uod.  95. 

>  Trelawnej  v.  WillJame,  3  Vera.  48-1 ;  Mtf.  Eq.  PI.  by  Jenmj,  153 ;  Cooper, 
Eq.  PI.  160-162;  Maji  v.  Taylor,  7  Gca  243. 

SBobenleaa  v.  Roas,  1  Atk.  543;  Massia  e.  Watta,  6  Cnuich,  148,  ISS; 
t  Story  on  Eqail;  Jarisp.  §  743,  T44. 

4  Masne  B.  Wattf,  6  Crancli,  158 ;  Boberdean  v.  Boas,  1  A&.  S44 ;  MicT.  Eq. 
PI.  by  Jeremy,  152,  183;  Earl  of  Derby  e.  Duke  of  Ath<ri,  1  Vet.  SOS-206; 
Head  v.  Herritt,  2  Paige,  R.  402. 
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§  490.  Fourthly ;  That  some  other  Court  possesses  the 
proper  jiirisdictiou.  This  objecdon  is  not  coofined  to  cases 
cognizable  in  Courts  of  Comnion  Law ;  but  it  may  arise  in 
cases,  where  another  Court  has  an  exclusive  jurisdiction ;  or  a 
competent,  although  not  an  exclusive  jurisdiction ;  or  a  mixed 
jurisdiction,  embracing  the  subject-matter.^  Where  the  juris- 
diction is  exclusive,  it  is  cletU',  (as  the  term  imports,)  that  no 
jurisdiction  can  attach  in  Equity.  Thus,  for  example,  (as  we 
have  seen,)  Courts  of  Equity  will  not  entertain  suits  respect- 
ing the  validity  of  wills  of  personal  estate,  as  ^e  exclusive 
cognizance  thereof  belongs  to  the  Ecclesiastical  Courts  in 
England,  and  in  America  to  the  Probate  aaA  other  Courts 
exercising  a  like  jurisdiction.'  But,  in  oUier  cases,  if  onj 
other  Court  of  ordinary  jurisdiction  is  competent  to  decide 
upon  the  same  subject-matter,  whether  its  jurisdiction  be  exclo* 
sive  or  not,  a  demurrer  to  a  Bill  in  Equity  will  generally  hold ; 
for,  under  such  circumstances,  there  being  a  full  remedy  else- 
where, the  interference  of  a  Court  of  Equity  is  wholly  unneces- 
sary. Thus,  if  the  subject-matter  is  within  the  jurisdiction  (^ 
a. Court  of  Admiralty,  or  of  a  Court  of  Prize,  or  of  a  Comrt 
of  Bankruptcy,  or  of  an  Ecclesiastical  Court,  it  cannot  ordi- 
nw^ly  be  entertained  in  a  Court  of  Equity.' 

§  491.  There  are,  indeed,  some  few  cases,  in  which  Courts 
of  Equity  maintain  a  concurrent  jurisdiction ;  such,  for  example, 
as  in  cases  of  tithes,  and  the  disposition  of  the  personal  efiects 
of  persons  dying  testate  or  intestate,  in  which  they  have  as-  - 
sumed  a  concurrent  jurisdiction  with  the  Ecclesiastical  Courts* 
as  far  as  the  jurisdiction  of  the  latter  extends.  But  in  these 
cases,  and  cases  of  a  like  nature,  the  jurisdiction  is  mainly 
founded  upon  the  consideratiim,  that  the  remedy  in  Equity  is 


t  Miif.  Eq.  PI.  b7  Jeremy,  ISS,  136 ;  Cooper,  Eq.  H.  ISG,  m. 
'Mitf.  Pii.H.  by  Jeremy,  125,  126;  Cooper,  E^.  PL  126,  137;  AntB,S474. 
1  MiU*.  Eq.  Pi.  by  Jeremy,  125,126;  Cooper,  £q.  PI.  126-128;  Id.  119;  Id. 
162;  The  Ship  NoyNmhed,  7  Yea-  593. 
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more  complete,  and  sometimes  the  only  effectual  remedy  for 
the  grievance.^ 

§  4-93.  There  is  a  peculiar  class  of  cases  in  America,  which 
may  give  rise  to  an  objection  to  the  jurisdiction,  founded  solely 
npOD  the  limited  powers  of  the  Court  of  Equity  over  ^e  par- 
ties, and  altogether  independent  of  the  subject-matter  of  the 
Bill.  Under  the  Constitution  and  laws  of  the  United  States, 
the  Circuit  Courts  have,  with  few  exceptions,  jurisdiction  only 
in  suits  between  citizens  of  diflerent  States.  And  this  has 
been  construed  to  require,  that  fJl  the  parties  on  each  side  of 
the  record  should  be  citizens  of  different  States ;  and  should 
be  expressly  averred  to  be  so  in  the  Bill.'  If  there  be  not 
such  an  averment,  the  objection  will  be  fatal  to  the  suit  in 
every  stage  of  the  proceedings ;  and  it  may  he  taken  advantage 
of  by  way  of  demurrer ;  as  the  Court  will  not  take  jurisdiction 
over  the  parties,  or  the  cause,  unless  it  is  apparent  upon  the 
face  of  the  proceedings." 

§  4Q3.  In  the  next  place,  as  to  demurrers  to  the  person. 
These  are  either,  (1.)  That  the  plaintiff  is  not  entitled  to 
sue,  by  reason  of  some  personal  disability;  or  (2.)  That  the 
phuntiff  has  no  title  to  the  character  in  which  he  sues.*  Each 
of  these  objections  is  somewhat,  although  not  altogether,  anal- 
ogous ^n  its  nature,  to  a  plea  in  abatement  at  the  Common 
Law ; '  and  whenever  it  is  apparent  upon  the  face  of  the  Bill, 
-  it  is  the  proper  subject  of  a  demurrer, 

§  494.  And,  first,  as  to  the  personal  dis^ility  of  the  plain- 
tiff.    If  an  infant,  or  a  married  woman,  or  an  idiot,  or  a  luna- 


iMitf.  Eq.  Fl.  b7  JeKiuj,  12S,  1!6, 136;  Cooper,  Eq.  PI.  1S7,  138;  1  Stoij 
on  Equitj  Jqrup.  §  6S9~60B. 

*  Ante,  g  23,  note,  and  cases  there  cited ;  Jackson  v.  Ashton,  8  Peten,  K.  148. 
See  9  Foster,  R.  444.  Bat  see  LouigvUle,  &c.,  Rtulroad  Company  v.  Letson, 
3  Hov.  Sup.  Ct  R.  497.    See  abo  Lord  Coningiby'i  cue,  9  Mod.  96. 

>  Ante,  %  36,  Dote,  and  cases  there  cited. 

1  Cooper,  Eq.  FL  119,  163,  164;  Mitf.  Eq.  PL  by  Jeremy,  ISS;  Hare  oo 
DisGor.  I21-18>. 

s  Cooper,  Eq.  Fl  163. 
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tic,  exhibiting  a  Bill,  appear  upon  the  (ace  of  it  to  be  dios 
incapable  of  instituting  a  suit  alone,  and  no  next  friend  or  com* 
mittee  is  named  in  the  Bill,  the*  defendant  may  demur .^  But 
if  the  incapacity  does  not  appear  upon  the  face  of  the  Bill,  the 
defendant  must  take  advantage  of  it  by  plea.  This  objection 
extends  to  the  whole  Bill ;  and  advantage  may  be  taken  of  it, 
as  well  in  the  case  of  a  Bill  for  discovery  merely,  as  in  the  case 
(^  a  Bill  for  relief,'  For  the  defendant,  in  a  Bill  for  a  dia> 
covery  merely,  being  always  entitled  to  costs  after  a  full  answer, 
as  a  matter  of  course,  would  be  materially  injured  by  bong 
compelled  to  answer  a  Bill,  exhibited  by  persons,  whose  pr*^ 
erty  is  not  at  their  own  disposal,  and  who  are,  therefore,  iap 
capaUe  of  paying  the  costs.^ 

§  4Q5.  Upon  similar  grounds,  if  an  uncertificated  bankrupt 
should  sue  in  Equity  for  property,  which  had  clearly  passed  to 
his  assignees,  and  that  fact  should  appear  upon  the  face  of  the 
Bill,  it  would  ordinarily  constitute  a  good  ground  for  a  de* 
piurrer.*  Circumstances,  indeed,  might  exist,  which  might 
sustain  the  Bill ;  such  as  an  aUegation  of  fraud  and  ooUuuoo 
between  the  assignees  and  the  defendant,  and  a  refusal  on  their 
part  to  allow  the  suit,  and  a  title  in  the  bankrupt  to  a  ckw 
surplus.^ 

§  496.  Seomdly.  The  defect  of  the  title  of  the  pl^ntiff  to 
the  character  in  which  he  sues.  It  has  been  sometimes  con- 
sidered, that  this  otgection  is  the  proper  subject  of  a  jJea,  and 
not  of  a  demurrer.     But  there  seems  no  ground  to  sustain  the 


1  Milf.  Eq.  PI.  by  Jeremy,  15S,  IB*. 

>IWd. 

3  Mitf.  Eq.  PL  by  Jeremy,  163,  154.  See  W&rtiwby  v.  Wartataby,  Jac  B. 
STT.  In  cues  of  this  sort,  Courts  of  Equity  will,  on  motion,  often  diract  the 
Bill  to  be  taken  off  the  file,  as  improperly  commenced. 

*  Benficld  V.  Solomons,  9  Ves.  77  ;  Cooper,  £q.  PI.  les,  164. 

fi  Benfield  r.  Solomons,  9  Ves.  77 ;  Barton  v.  Jayne,  7  Sim.  R.  S4 ;  SttstOB  s. 
Davis,  IS  Ves.  72 ;  I^atonr  c.  Holcombe,  8  Sim.  &  76,  81 ;  Eay«  v.  Fosbrooke, 
8  Sim.  R.  28 ;  Xorlton  v.  Honuby,  1  Tonnge  It  Coll.  1 72, 188, 18S ;  P<Mt,  $  BK, 
Tie. 
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liropositioii,  where  the  oljection  positirely  appears  (which  con 
rarely  be  the  case)  apoD  &e  face  of  the  Bill.^  Thus,  for  e^ 
ample,  if  it  should  E4>pear  upoo  die  face  of  the  Bill,  that  the 
plaintiff  sued  as  administrator  ia  virtae  of  the  grant  of  admin- 
istration in  a  foreign  country,  the  objection  mi^t  he  taken  by 
demurrer ;  for  it  is  dear,  that  the  plaintiff  has  no  right,  under 
that  administration,  to  sue  in  our  Conrts.^ 

§  4i97*  So,  if  a  voluntary  associatioo  of  persons,  not  incor- 
ponited,  should  aSect,  by  their  Bill,  to  sue  in  the  style  and 
«3uLnicter  of  a  corporate  body,  the  Bill  would  be  demnrr^ile  mi 
that  very  account,  if  the  objection  appeared  apon  the  face  of  it ; 
for  it  is  the  exclusive  prert^tive  of  the  Government  to  create 
corporations,  and  invest  them  with  the  powers  of  suing,  ai 
such,  by  their  corporate  name.^  Therefore,  where  some  of  the 
members  of  a  lodge  of  freemasons  brought  a  Bill  against  othras 
for  the  delivery  up  of  certain  specific  chattels,  in  which  Bill  there 
was  mention  made  of  their  laws  and  constitution,  and  the  orig^ 
inal  charter,  by  which  they  were  constituted,  and  a  great  affeo 
tation  of  a  corporate  character,  a  demurrer  was  allowed ;  be- 
cause the  Court  will  not  permit  persons,  who  can  only  sue  m 
partners,  to  sue  in  a  corporate  character ;  and  apon  piincipleg 
of  pubUc  policy,  the  Courts  o{  the  country  do  not  sit  to  deter> 
nnne  upon  diarters  granted  by  persons  who  have  not  the  pre- 
rogative to  grant  charters.* 

§  498.  Where  the  plaintiff  in  a  Court  of  Law  is  a  fictitiona 
pn'son,  the  defendant  may  plead  it  in  abatement.  But  in 
Equity  a  different  and  more  summary  course  is  adopted  ;  and, 


1  Cooper,  Eq.  PI.  16*. 

a  Stoiy  on  Conflict  of  Laws,  g  512-618 ;  Wtf,  Eq.  PI.  bj  Jeremy,  155  ;  Tour- 
ton  v.  Flower,  3  P.  WUL  889 ;  Cooper,  Eq.  PL  169,  170 ;  Wyatt,  Pr.  Beg.  165, 
166.  Lord  Redeidole  bat  Tally  expounded  tiua  doctrine  in  the  pamage  already 
dted  in  §  !60. 

s  Lloyd  D.  Loaring;  6  Ves.  773  ;  CuUen  o.  Duke  oT  Queenibiny,  cited  Ilnd. 
777;  Cooper,  Eq.  PL  164  ;  1  Bro.  Cb.  R.  101. 

*  Lloyd  V.  Loaring ,  8  Vea.  77S,  and  csmi  before  dtod.  Bee  alao  Linngaton 
s.  Lynch,  4  Jobna.  Cb.  B.  675,  S9S. 

sq.  PL.  40 
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upon  modon,  the  Court  will  direct  a  stay  of  the  proceedings, 
or  the  Bill  to  be  taken  off  the  file,  and  will  order  the  solidtor 
to  pay  the  costs,  for  his  contempt  in  instituting  the  suit.-'  So, 
if  the  name  of  a  pl^ntiff  should  be  used  without  his  auUiority, 
a  similar  course  would  be  pursued.' 

§  499.  We  come,  in  the  next  place,  to  the  consideration  of 
demurrers  to  the  matter  of  the  Bill,  either  aa  to  its  substance, 
or  as  to  its  form.  Some  of  the  objections  under  this  head 
have  been  already  discussed  in  our  examination  of  the  proper 
form  and  structure  of  Bills.  But  a  concise  review  of  the 
i^ole  subject  seems  indispensable  in  this  place  to  a  full  expo* 
sttion  of  the  nature  and  operation  of  demurrers,  as  to  the  sub- 
stance, and  as  to  the  form  of  the  Bills. 

§  500.  And  first,  as  to  demurrers  to  the  substance  of  Bills. 
One  of  the  ol^ections,  which  may  thus  be  taken,  is,  that  the 
value  of  the  subject  of  the  suit  is  too  trivial  to  justify  the  Court 
in  taking  cognizance  of  it ;  or,  as  the  phrase  usually  is,  that 
the  suit  is  unworthy  of  the  dignity  of  the  Court."  The  true 
ground  of  this  objection  is,  that  the  entertainment  of  suits  of 
small  value  has  a  tendency,  not  only  to  promote  expen^ve  and 
mischievous  Utigation,  but  also  to  consume  the  time  of  the 
Court  in  unimportant  and  frivolous  controversies,  to  the  mani- 
fest injury  of  other  suitors,  and  to  the  subversion  of  the  public 
pohcy  of  the  land.*  Courts  of  Equity  sit  to  administer  justice 
in  matters  of  grave  interest  to  the  parties,  and  not  to  gratify 
(heir  passionB,  or  their  curiosi^,  or  their  spirit  of  vexations 
litigation.  In  England,  the  rule  of  the  Courts  of  Equity  is,  not 
to  entertain  a  Bill  under  the  value  of  ten  pounds  sterling,  or 
forty  shillings  per  cmnum  in  land,  except  in  special  cases,  such 


I  Cooper,  £q.  FL  ISB. 

s  Cooper,  Eq.  FL  165 ;  Titterlou  r.  Oibome,  1  IKck.  850 ;  Dunda*  v.  Duteot, 
I  Ve».jr.  I9fl. 

3  Cooper,  Eq.  R  166. 

*  Moore  v.  LTttle,  1  Johns.  Ch.  R.  1S8 ;  Carr  n.  Iglehart,  3  Ohio,  St&te  B. 
467. 
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as  ID  cases  of  charity,  in  cases  of  fraud,  and  ia  cases  of  Bills 
to  establish  a  right  of  a  permanent  and  valuable  nature ;  sndi 
as  in  the  case  of  six  shillings,  claimed  to  be  due  as  an  Easter 
offering,  or  of  a  perpetual  rent  chai^  of  five  shillings.* 

§  i501.  The  rule  itself  seems  to  have  been  of  great  antiquity 
in  the  Court  of  Chancery.  It  may  be  distinctly  traced  hack 
to  our  earliest  Reports ;  and  it  is  promulgated  in  a  formal 
manDer  in  the  Ordinances  of  Lord  Bacon,  wherein  is  declared, 
that  "  all  suits  under  the  value  of  ten  pouuds  are  regularly  to 
be  dismissed."'  The  exceptions  to  the  rule  were  probably 
established  at  a  later  date,  from  the  manifest  propriety  of  re- 
taining suits  in  furtherance  of  rights  of  a  permanent  nature, 
in  aid  of  charities,  and  in  suppression  of  frauds.' 

§  502,  A  similar  rule  seems  to  prevail  in  the  Courts  of 
Equity  in  America ;  or  at  least  in  those  Courts,  which  have 
been  called  upon  to  express  any  opinion  upon  the  subject.  In 
New  York,  this  was  the  established  rule  at  ao  early  period  of 


1  Cooper,  Eq.  PI.  1 6S ;  Anon.  Bunb.  R.  1 7 ;  Fox  tr.  Frost,  Rep.  Temp.  Finch, 
IBS;  Owena  e.  Snath,  Com.  R.  716;  1  Harria,  Ch.  Pr.  b^Newl.  314;  Griffitb 
p.  Lewis,  4  Bro.  Pari.  Cis.  314  ;  Brace  c.  Taylor,  2  Atk.  S68  ;  Hitf.  Eq.  PI.  by 
Jeremf,  1 10,  note  (o) ;  Creagh  v.  Nugent,  Mosel.  R.  3SG ;  Anon.  Hotel.  R.  47 ; 
Cocks  v.  Foley,  I  Tem.  R  839  ;  S.  C.  1  Eq.  Abridg.  73,  and  note  ;  Moore  v. 
L;ltie,4  Johns.  Cb.B.  183;  Tradenberg  tr.  Johnson,  Hopk.  R  US;  Baamei, 
Ord.  in  Chan.  10,  and  note  (S3) ;  Cnn.  Cane  S,  13,  2!B ;  Townley  v.  Ouey, 
Gary,  R.  106,  lOfl  ;  East  Court  v.  Tanner,  Gary,  R.  lOS.  A  Bill  for  a  snm  be- 
neath the  dignity  of  the  Court,  may  also  be  dismissed  on  motion ;  and  this  Is  the 
iDoK  usual  way  of  proceeding  in  such  a  case.  MoseL  R.  47 ;  Id.  3SC.  If  the 
defendant  should  not  take  the  objection,  either  by  demnrrer,  or  by  motion  to 
dismips ;  but  the  cause  ihonld  come  on  to  a  hearing,  and  it  should  then  appear, 
that  the  inm  in  controversy  was  less  than  £10,  the  Court  itself  may  order  the 
Bill  to  be  dismi«ed  ;  for  a  Kll  may  be,  and  oflen  is,  dnwn  in  snch  a  manner  ai 
to  prerent  the  defendant  from  taking  the  objection  by  way  of  demurrer,  oi 
motion,  or  plea;  and,  therefore,  it  would  be  unreasonable  to  deprive  him  of  tba 
benefit  of  it  at  the  hearing.    2  Atk.  238 ;  Cooper,  Eq.  PL  lES. 

S  fieames,  Ord.  in  Chan.  10,  and  note  (S3)  ;  Curs.  Cane.  9,  16 ;  1  Pr.  Aim. 
Cur.  Cane.  334 ;  Townley  v.  Osney,  Gary,  R  106, 106 ;  East  Court  u.  Tanner, 
Gary,  R.  lOG  ;  TothUI,  Trans.  80. 

>  Cocks  V.  Foley,  1  Vem.  869 ;  BeamM,  Ord.  in  Cbau.  10,  note  (33) ;  Mocm 
».  Lyttle,  4  JiAni.  CL  B.  183. 
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ha  Equity  joraprudence ;  and  die  amount  has  been  recent^ 
increased  by  the  legislature  to  the  Bum  oS  one  hundred  dol- 
lars.^ 

S  508.  Another  objection  which  may  be  taken  by  demnner 
to  the  substance  of  the  Bill,  is,  that  the  plaintiff  has  no  interest 
in  the  subject-matter,  or  no  proper  title  to  institute  a  suit  co>- 
cerning  it,  whenever  the  objeciion  is  apparent  on  the  face  <tf 
the  Bill.'  If,  therefore,  a  plaintiff  should  found  his  right  to  an 
interest  in  lands  under  a  parol  agreement,  without  alleging  any 
circumstances  amounting  to  a  part  performance ;  or  if  he  should 
gtate  a  contract  without  coosideratiou,  which  would  be  a  mer« 
nude  pact,  (nut^tm  pactum,)  a  demurrer  would  undoubtedly  lie.' 
The  same  rule  would  lie  to  a  Bill  for  the  redemption  of  a 
mortgage,  afiter  a  great  length  of  time  had  elapsed,  if  the  Bill 
were  so  framed  sa  to  present  the  objection,  without  any  attend- 
ant circumstances  to  obviate  it ;  for  in  this  and  other  like  cases, 
Courts  of  Equity  act  upon  the  analogy  of  the  law  as  to  the 
Statutes  of  Limitations ;  and  will  not  entertain  a  suit  for  relief, 
if  it  would  be  barred  at  law.*     If  the  objection  does  not  Kp- 

1  Yredeobei^D.  JohitMQ,  Hopk.  R.  113;  Mtchall  n.  Tighe,  Hopk.  B.119; 
Moore  B.  Lyttle,  <  Johna.  Ch.  0. 188 ;  Smeti  t>.  WiUiams,  4  Paige,  B.  364. 

>Cooper,Eq.  PI.  166,169;  Mitf.  Eq.  PL  by  Jeremy,  164,  2S1;  Aote,  §  280, 
Ml  ;  Hare  on  Diacoveiy,  41,  42,  48. 

»  Cooper,  Eq.  PL  166,  167 ;  Corine  u.  Graham,  2  Paige,  R.  1 77. 

*  Cooper,  Eq.  Pfc  167;  MitF.  Eq,  PL  by  Jeremy,  212,  and  note  (e)  ;  Port, 
S7ei;  AggasD.  Pickerel],  3  Atk.  225;  Hardy  u.  Beevog,  4  Yes.  479;Deloniiw 
*.  BrofiDe,  3  Bro.  Ch.  B.  683 ;  and  Mr.  Belt's  note  (1) ;  Foster  tr.  Hodgson,  19 
Ves.  180 ;  Uovenden  o.  T^rd  Auneiley,  2  Sch.  &  Lofr.  837 ;  Hoara  v.  Peck,  8 
Sim.  B.  61 ;  Freake  v.  Cranafeldt,  3  Mylae  &  Craig,  R.  499 ;  Fyaoa  v.  Pole,  3 
TouDge  i  CoIL  266 ;  Humbert  v.  Reclor,  Sic.,  of  Trinity  Church,  7  Paige  B. 
196;  Van  Hook  v.  Whitlock,  7  Pwge,  B.  373  ;  Cosier  v.  Murray,  6  Johaa.  Ch. 
B.  522 ;  Denny  v.  Gilman,  26  Maine,  149 ;  Masvell  v.  Kennedy,  8  How.  U.  S. 
B.  22S.  Lord  Bedeadale,  in  bis  test,  has  aaid,  that  it  has  been  considered,  tlM 
a  defence,  founded  on  length  of  time,  though  apparent  od  the  face  of  the  Bill, 
whbout  any  circunutance  stated  to  avdd  it,  cannot  generally  be  made  by  de- 
murrer. In  so  doing,  he  seems  to  have  followed,  what  appeared  at  tha  time, 
when  he  wrote  bis  Treatise,  to  be  the  prevailing  conrea  of  aolhority.  And  be 
has  illustrated  Uie  position  by  an  accnrate  statement  of  what  was  decided  by 
Lord  Thnriow  in  Deloraine  o.  Browne,  S  Bro.  Ch.  R.  868.    But  tfao  coutnux 
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pear  on  the  face  of  the  Bill,  it  may  be  tak«i  by  way  of  plea, 
or  by  way  of  answer.' 

§  dOif.  Up<nt  a  similar  ground,  if  tbe  plaintiff  sbootd  file 
his  Bill  to  secure  the  fund  to  pay  a  legacy  given  to  a  legatee, 
iince  dead,  of  whom  the  plaintiff  asserts  himself  to  be  the  next 
of  kin,  a  demurrer  would  be  allowed;  for,  as  the  next  of 
kin,  he  has  no  title  to  such  relief;  and  he  ought  to  have  taken 
out  administration  upon  the  estate  of  the  legatee.' 

§  505.  To  the  same  head  may  be  referred  the  common  case, 
where  a  Bill  does  not  show  ady  Equity  in  the  phuntiff  to  the 
relief  which  he  seeks.  Thus,  for  example,  if  a  Bill  should  be 
brought  by  one  creditor  against  another,  to  deprive  him  of  a  pri- 
ority, which  he  had  lawfully  obtained  without  any  fraud,  a  de- 
murrer would  lie ;  for,  in  such  a  case,  there  is  no  ground  for 
a  Court  of  Equity  to  interfere ;  since  all  the  creditors,  under 
such  drcumstances,  stand  upon  an  equality  of  nght ;  and  then 
the  maxim  prevails.  Qui  prior  est  in  tempore,  potior  eat  in 
Jure,  as  well  as  the  maxim,  that  where  the  Equity  is  equal,  the 
law  shall  prevail.' 

§  506,  So,  where  the  plaintiff,  in  his  Bill,  stated  himself  to 
be  the  devisee  of  an  estate  purchased  by  the  testator,  and  then 
subject  to  a  mortgage ;  and  alleged,  that  the  mortgage  debt 
was  the  debt  of  the  testator,  he  having  purchased  it  subject  to 
the  mortgage,  and  having'  covenanted  to  indemnify  the  vendor 
ther^rom ;  and  the  Bill  prayed,  that  the  personal  estate  should 
exonerate  the  devised  estate  by  paying  the  mortgage,  a  demur- 
rer was  allowed  ;  for  it  was  apparent  upon  the  face  of  the  Bill, 
that  the  debt  was  not  the  personal  debt  of  the  testator ;  and 
there  was  no  allegation  that  he  had  ever  had  any  commuoica^ 

doctrine  is  now  {utty  established  by  the  authoriiiei  above  cited  ;  and  especially 
hy  Lord  Redesdale's  own  judfpnent  in  Hovenden  r.  Annealey,  2  Sch.  &  Left. 
6S6-633 ;  Caldwell  v.  Montgomery,  8  Geo.  109 ;  Ante,  §  484. 

»Po«t,S751,818. 

<  Brown  V.  DndbridgB,  !  Bro.  Cb.  R.3!2;  Cooper,  Eq.  FL  171. 

■  Cooper,  Eq.Fl.  167,168;  The  King  ■>.  Blacbford,  1  AniL  R.162;  Phillipc 
V.  Sbaw,  8  Tea.  341 ;  1  Story  on  Eq.  Jurisp.  $  57,  68. 
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tion  with  the  mortgagee,  or  had  done  any  act  to  traiisfer  the 
debt  from  the  estate  to  himself;  and,  dierefore,  there  was  no 
Equity  for  the  real  estate  to  be  relieved  of  the  incnmbrance  out 
of  the  personal  assets.-' 

§  507.  The  foregoing  cases  are  properly  iltnstrations  of  tiie 
defect,  either  of  the  original  tide,  or  of  a  present  title,  to  in- 
stitute the  suit,  although  the  party  had  (strictly  speaking)  an 
interest  in  the  subject-matter.  The  Uke  principle  will  apply  to 
all  cases  of  a  claim,  which  the  plaintiff  seeks  to  enforce,  and 
which  is  unlawful,  or  against  the  policy  of  the  law ;  for  in  such 
a  case,  there  is  a  defect  of  title  to  maintwi  the  suit.  Thus, 
for  example,  a  Bill  to  recover  money,  which  has  been  expended 
for  the  muntenance  of  a  suit  or  controversy  of  a  third  person ; 
or  to  recover  a  premium  for  using  influence  to  procure  for  the 
party  an  office  of  trust  under  Government;  or  to  enforce  a 
marriage  brokage  bond ;  or  to  enforce  a  contract  founded  in 
moral  turpitude  or  depravity;  would  be  demurrable  on  the 
ground  of  its  illegality  or  immorality.* 

§  SOS.  The  want  of  interest  of  the  plaintiff  in  the  subject- 
matter  of  the  suit  is  equally  iatal  upon  demurrer.  Of  this  point, 
some  examples  have  been  already  adduced  under  a  former 
head.''  But  other  illustrations  of  it  may  be  derived  from  the 
authorities.  Thus,  where  the  plaintiff  claimed  an  estate  under 
a  will,  and  it  was  apparent  upon  the  Bill,  as  set  forth  by  the 
plaintiff  himself,  that  he  had  no  title,  a  demurrer  was  allowed.* 
So,  where  the  Protestant  next  of  kin,  in  England,  cUimed  a 

1  Tweddeli  v.  Tweddell,  2  Bro.  Ch.  R.  101, 1S3 ;  Butler  t>.  Butler,  5  Vet.  539 ; 
EmI  of  Oxford  t..  Lord  Rodney,  H  Vea.  417;  1  Story  on  Eq.  Jorisp.  §  671, 
674,616;  Camberland  n.  Codrington,  3  Johns.  Ch.  R.  229;  Cooper,  £q.  PI. 
168,  168 ;  Wftriog  v.  Ward,  7  Vea.  332. 

a  Cooper,  Eq.PI,  171-173;  Mitf.  Eq.  PI.  by  Jeremy,  167;  1  Story  on  Eq. 
JorUrp.  §  234-298. 

3  Ante,  §  260,  261,  318 ;  Mitf.  Eq.  PI.  by  Jeremy,  165, 166  j  Cooper,  Eq.  PI. 
171, 178  ;  Hare  on  DiscoV.  79-8S.    And  oee  Haskclt  v.  HUton,  SO  Mune,  421. 

*  Brownaword  tr.  Edwarda,  2  Vea.  247 ;  MitT.  Eq.  PL  by  Jeremy,  154  ;  Cooper, 
Eq.  PI.  167,168;  Beech  k.  Crnll,  Prec.  Ch.  968.  See  alto  Parker  ■>.  Fearnley, 
9  Sim.  &  Stu.  693. 
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rent  charge  settled  on  a  Papist  on  her  marriage,  a  demarrer  was 
allowed ;  for  the  plaintiff  evidently  had  no  title  to  the  thing, 
which  he  demanded  by  the  Bill,  the  Papist  being,  by  the  then 
British  statutes,  incapable  of  taking  by  purchase,  and  the  rent 
cbai^  being,  therefore,  utterly  void.' 

§  509.  And  the  want  of  interest  is  not  only  a  good  cause 
of  denmrrer  in  the  case  of  a  sole  plaintiff ;  hot  if  the  suit  is 
jmot,  a  want  of  interest  in  either  of  the  plaintifl^  is  equally 
&tal.'  Thus,  for  example,  if  the  inventor  of  a  medicine  should 
sue  jointly  with  the  party,  who,  as  his  agent,  prepared  the  med- 
icine, but  who  had  no  interest' in  ^e  invention,  and  should  pray 
for  an  injunction  and  account  for  a  violation  of  his  right,  by 
imitating  the  labels  and  seals  affixed  to  the  medicines,  a  demur- 
rer would  hold ;  for  upon  such  a  Bill  the  plaindfi^,  praying 
joint  relief,  would  not  be  entitled  to  it.'  So,  if  a  bankrupt 
should  sue  with  others,  after  he  had  been  declared  a  bankrupt, 
in  regard  to  property  or  rights  vested  in  his  assignees,  the  Uke 
rule  would  apply.* 

§  510.  Upon  a  similar  ground,  if  two  plaintifis  should  sue, 
and  the  Bill  should  allege,  that  the  tide  was  in  one  or  the  other 
of  them,  in  the  altemadve,  it  would  be  demurrable ;  for  not 
only  is  such  an  legation  objectionable  on  account  of  uncer- 
tainty, but  also,  because  it  shows,  that  there  must  necessarily 
be  a  misjoinder  of  one  or  the  other  of  the  plaintifis.^  But  a 
mere  sdnMlla  juris  in  one  of  the  plaindfe,  as,  for  example,  a 


1  UttT.  Eq.  PI.  1^  Jeremy,  IH  ;  Uicfaanx  v.  Grore,  2  Atk.  110. 

*  Ante,  g  SSI,  232,  233,  237,  149;  Post,  g  541,  M4;  Clariuon  c.  De  Peyiter, 
a  P&igQ,  B.  836;  Dantono.  Dbtj;  1  Moore,  Fiivj  CoancilR.41,  42;  Foot  d. 
Betnnt,  S  YouDge  &  Coll.  S!0,  325;  Gnffith  r.  lUuketU.  3  Hare,  R.  476. 

SDeloQdrec.  Shaw,  2Siiii.B.SST;Pagei;.TowDBend,  5  Sim.  R.  39S  ;  King 
of  Spain  v.  Mschado,  4  Run.  R.  225 ;  Cnff  v.  Flalell,  4  Rom.  R,  242 ;  Ante, 
I  S3S  ;  CUrkeoti  v.  De  VejBter,  3  Paige,  336 ;  Makepeace  n.  Haj^orne,  4  RnM. 
B.  S41;  Cfaolmondelef  v.  Clinton,  1  Turn.  &  Riu&  116. 

*  Makepeace  v.  Haythorae,  4  Ruu.  R.  244 ;  Ante,  §  495 ;  Foct,  §  726.  At  to 
liow  and  when  a  miijoindeT  of  A  party  may  be  taken  advantage  of,  see  Ante, 
$  237,  288 ;  Poit,  §  041,  844. 

s  Cholmondeley  «.  Clinton,  1  Turn.  &Biim.  116;  §  24S,  249  a,  §  284. 
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Daked  title  in  a  trustee  to  serve  a  mere  power  of  appoiDtment, 
wilt  be  suiBcient  to  juadfy  making  him  a  plaiDtiff  for  the  pur- 
pose of  the  trust  with  the  other  persons  in  interest.' 

§  511.  But  if  the  plaintiff  shows  a  complete  title,  although 
a  litigated  one,  or  one  that  may  be  litigated,  it  will  be  sufficient 
to  sustain  the  Bill.'  Thus,  if  an  executor  has  obtained  a 
probate  of  the  will,  it  is  conclusive  as  to  his  title  to  sue,  even 
though  fraud  should  be  alleged  in  obtaining  it ;  for  the  fraud 
is  iuquirable  only  in  the  proper  Ecclesiastical  Court,  or  other 
probate  tribunal,  in  a  suit  there  instituted  to  repeal  the  probate.' 
The  principle  would  be  the  same,*  even  if  it  were  alleged  in  the 
Bill,  that  the  testator  was  a  lunatic  at  the  time  of  making  the 
will;  for  the  jurisdiction  belongs  to  another  forum  to  try  that 
question.*  So,  if  an  administrator  should  bring  a  Bill  for  dis- 
covery of  the  personal  estate,  it  would  be  no  defence  to  the 
suit,  that  the  administration  was  now  in  litigation  upon  a  suit 
in  the  proper  Court  to'  repeal  it ;  for  the  pluntiff  has  a  present 
title,  which  is  good,  at  least  until  the  litigation  is  determined.' 

§  512.  And  although  (as  we  have  seen)  the  want  of  a  title 
in  the  plaintiff  is  fatal ;  yet,  if  a  doubtful  title  only  is  shown, 
it  will  be  sufficient  to  support  a  Bill,  which  seeks  the  assistance 


1  Gething  V.  Tigan,  Y.  C.  (England),  November  8, 1836.  See  alto  Rhodes 
If.  Warburtan,  6  Sim.  E.  617,  wbere  tbe  legatees  of  t,  testator  vcre  joined  at 
plaintifik  with  the  executor,  in  suing  for  a  debt  due  to  his  estate ;  and  tbe  Bill 
was  held  not  demurrable.  On  that  occasion, the  Viue-Cbancellor  raid  :  "Lega- 
tees cannot  file  a  Bill  againjt  a  debtor  to  the  testator's  estate,  unless  there  is 
colluuon  between  the  execntor  and  tbe  debtor.  But  if  the  executor  chooses 
to  make  the  legatees  co-pluntifTs  with  him,  I  do  not  think,  that  superflnitj 
renders  tbe  record  not  sustainable.  Persona  are  brought  here,  who  are  not 
necessary  parties  to  the  suit.  But  it  is  not  so  injarious,  as  to  make  the  Bill  not 
suslunable.    It  is  not  an  objection,  that  a  defendant  cau  lake." 

9  Hitf.  £q.  PI.  by  Jeremy,  IfiT;  Ante,  g  816. 

S  Cooper,  Eq.  PI.  170;  Griffith  v.  Hamilton,  12  Yea.  298,807;  Gaines  and 
Wife  V.  Chew,  S  How.  Sup.  Cb  B.  619.  But  see  Baruesley  n.  Powel,  1  Yes. 
284,  28S ;  Jones  v.  Frost,  Jac.  B.  466. 

«  Cooper,  £q.  PL  110. 

«  Cooper,  Eq.  PI  170;  Wright  e.  Block,  I  Yem.106, 107;  Mitf.  Eq.  PI.  by 
Jeremy,  107, 
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of  the  Court  to  preserve  the  property  in  dispute,  pendiog  s 
litigation.^  Therefore,  where  a  suit  was  pending  in  an  Eo 
desiastica)  Court,  touching  the  right  of  representation  to  a 
person  deceased,  a  demurrer  by  one  of  the  parties  to  that  suit, 
'  who  had  possessed  himself  of  the  personal  estate  of  the  de> 
ceased,  to  a  Bill  for  an  account,  filed  by  the  other  party,  was 
overruled.'  The  ground  of  tbb  decision  seems  to  have  been, 
the  defi<»enC  power  of  the  Ecclesiastical  Court  for  securing  the 
property,  whilst  the  suit  was  there  depending ;  and  tbe  doubt, 
as  to  the  tide  of  the  parties,  was  the  very  ground  of  the  ap{^ 
catioo  to  a  Court  of  Equity. 

§  5\3.  Another  objection,  which  may  be  taken  by  demurrer 
to  the  substance  of  the  Bill,  is,  that,  although  the  plaintiff  has 
fu  interest  in  tbe  subject-matter  of  the  suit,  and  a  title  to  in^ 
Btitute  n  suit  concerning  it ;  yet  he  has  no  right  to  call  upon 
tbe  defendant  to  aoswer  his  demand."  This  objection  frequently 
arises  from  the  want  of  privity  between  the  parties.  But  it  is 
not  necessarily  confined  to  sucb  cases  ;  nor  indeed  does  it  B^ply 
to  all  cases,  wlnre  there  is  a  want  of  privity.* 

§  514t.  In  tbe  common  course  of  things,  (as  we  have  seen,'} 
a  creditor  or  l^;atee  is  compellable  to  sue  the  executor  for  8ati»- 
faction  of  his  debt  or  legacy.  But  in  such  a  suit  he  cannot 
ordinarily  make  a  debtor  of  As  estate  a  party ;  tor,  although 
the  plaintiff  in  such  suit  has  an  interest  in  the  testator's  estate, 
and  has  a  right  to  have  it  applied  to  answer  his  demands  ;  yet 
he  has  no  right  to  institute  a  suit  against  tbe  debtors  for  the 

iMitf.  Ei^.  PI.  by  Jeremy,  157;  Cooper,  Eq.  PI.  I7t. 

>Mitf.Eii.  PL  bj  Jeremy,  157, 158;  Cooper,  Eq.  PI.  171 ;  Pfaippa t^  Steward, 
1  Atk.  286.     See  alio  Moi^n  v.  Ilarrii,  S  Bro.  Cb.  R.  121. 

3  MitT.  Eq.  PI.  by  Jeremy,  1S8;  Ante,  §  227,  266. 

*  Cooper,  Eq.  PL  174  ;  Id.  142 ;  Tollett  v.  Tollett,  AmbL  B.  194 ;  Hawkins  o. 
.Kelley,  B  Vea.  308;  1  Mont  Bq.  Pi.  44,  4S,  115;  Hare  on  Dbcov.  105-109.  Id 
ctKB  of  coatribution,  tfaero  U  ofieo  a  vant  of  privity  ;  aad  yet  a  Bill  Kill  lie 
against  a  party,  who  is  bound  to  contribute ;  as,  for  example,  in  cases  of  con- 
tribution of  diflerent  ahippers  in  tbe  case  of  a  general  aTerage.  1  Story  on 
Equity  Jurisp.  §  400,  491 ;  Id.  S  483-190. 

'  Ante,  §  262 ;  1  Uont.  £q.  PL  45,  46. 
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purpose  of  compelling  them  to  pay  their  debts  in  satisfacdoo 
of  his  demands ;  for  there  is  no  privity  between  such  creditor 
and  the  debtors.^  But  a  special  cose  may  exist,  in  which  such 
relief  would  be  given;  as,  for  example,  where  there  is  collusion 
between  the  executor  and  the  debtors ;  or  where  the  executor 
is  insolvent.' 

§  515.  For  the  same  reason,  if  a  debtor  has  conveyed  his 
property  in  trust  for  the  benefit  of  his  creditors,  the  latter  can* 
not  ordinarily  niMntain  any  suit  touching  the  property ;  but  the 
suit  should  be  in  the  name  of  the  trustee.^  Thus,  for  example, 
if  a  mortgagor  should  make  a  conveyance  in  trust  for  the 
benefit  of  bis  creditors,  the  trustees,  and  not  any  of  the  credi- 
tors interested  in  the  trust,  would  be  the  proper  parties  to  bring 
a  Bill  to  redeem  the  mortgage.*  But  if  any  special  case  can 
be  made  out,  sach  as  collusion  between  the  mortgagee  and  the 
trustees;  or  the  refusal  of  the  latter  to  redeem;  or  the  in^ 
solvency  of  the  latter;  in  every  such  case,  the  creditors  may 
bring  a  Bill  to  redeem  the  mor^;age.' 

§  516.  For  the  same  reason,  where  a  person  has  become  a 
bankrupt,'  and  assignees  are  appointed,  neither  he,  nor  any  of 
the  creditors  can  ordinarily  maintiun  a  suit  against  any  debtor 
to  his  estate,  or  to  reduce  any  of  his  property  into  possession ; 
for  the  right  belongs  to  the  assignees.^  But  if  the  assignees 
should  collude  with  the  other  party ;  or  should  refuse  to  bring 

1  Cooper,  Eq,  PI.  176;  Mitf.  Eq.  PL  by  Jeremy,  16B;  Ante,  |  263;  Altager 
V.  JobDBon,  i  Ves.  21 T ;  Utterwn  v.  AlAir,  i  Bro.  Ch.  R.  270 ;  S.  C  2  Vei.  jr. 
&& ;  Bockloy  v.  Damngton,  cited  6  Ves.  749 ;  Donn  t>.  Simpson,  4  Vea.  G51 ; 
Burroughs  v.  Elton,  11  Vea.  29;  Long  v.  Mgjeitre,  1  Johns.  Ch.  R.  S05;  New- 
land  V.  Champion,  1  Veo.  104 ;  Ante,  g  227. 

a  Alsa^cr  t>.  Bowley,  6  Ve«.  748  ;  Doren  v.  Kmpton,  4  Ves.  fiSl ;  Milf.  Eq. 
Fl.  by  JurcDiy,  1S8,  169;  Cooper,  Eq.  PI.  176;  1  Story  on  Equity  Jump. 
§423,681;  2  Story  on  Equity  Jump,  g  828 ;  Ante,  §178,  327,  263;  Fearce  P. 
Bewict,  7  Sim.  B.  471. 

3  Cooper,  Eq.  PL  174,  176. 

«Ibid. 

s  Traughton  ».  Binkes,  S  Ves.  673 ;  Cooper,  Eq.  Fl.  174, 17S. 

«Ibid. 
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a  suit  for  the  benefit  of  the  bankrupt  and  of  his  estate ;  then, 
in  such  a  case,  the  bankrupt,  or  auj  creditor,  may  do  so.^ 

§  517-  Upon  a  similar  ground,  a  Bill  is  not  maintainable  by 
a  creditor  of  a  l^fatee  against  the  executor  and  the  l^atee,  to 
compel  the  execator  to  pay  over  the  legacy,  in  discbarge  t^ 
the  debt  of  the  legatee ;  for  there  is  no  privity  between  the 
creditor  and  tbe  executor  in  such  a  case;  and  the  latter  is 
solely  amenable  to  the  legatee.'  The  same  doctrine  is  applica^ 
hie  to  the  case  of  a  suit,  brought  by  a  party  interested,  against 
a  creditor  or  legatee,  who  has  been  improperly  piud  or  overpaid 
by  the  executor.' 

§  518.  But  there  is  often  a  privity  created  by  operaUon  of 
law  between  parties,  without  any  direct  and  immediate  contract 
or  negotiation  between  them.  Thus,  for  example,  a  sale  by  an 
agent  or  factor  will  create  a  privity  between  the  pmrchaser  and 
his  principal,  upon  which  a  suit  may  be  maintwned,  as  well  at 
law  as  in  equity.  Hence,  the  principal  will  have  a  right  to  main- 
tain a  Bill  for  a  discovery  and  an  account  gainst  the  purchaser, 
in  respect  to  any  such  dealings  with  his  agent  and  &ctor ;  and 
tbe  objection  of  a  want  of  privity  between  them  cannot  be 
made  avulable.* 

§  519.  Another  objection,  which  may  be  taken  by  de- 
murrer to  tbe  substance  of  tbe  Bill,  is  the  want  of  interest  of 
the  defendant  in  the  sulgect-matter  of  the  suit.'  We  have 
already  had  occasion  to  consider  some  of  tbe  cases  arising  under 
this  bead ;  such,  for  example,  as  the  cases  of  mere  witnesses, 

^Cooper,  Eq.  PI.  174, 175;  Fnoklj-n  c.Feme,  Barnard,  Ch.  B.  30;  TroDgb- 
ton  V.  Binkei,  fi  Ves.  573,  57S ;  Saxton  p.  Davis,  18  Vea.  73 ;  Barton  v.  Jayne, 
T  Sim.  B.  U ;  Makepeace  v.  Haythome,  4  Rugs.  B.  244 ;  Esye  t>.  Fosbrooke, 
8  Sim.  R.  38 ;  Ante,  §  485,  and  caies  there  cited ;  Post,  §  IS6. 

>  Elowlio  t>.  McADlay,  3  Bro.  Ch.  R.  624 ;  Hitf.  Eq.  PI.  bj  Jeremj',  1G8, 1S9 ; 
Ant«,S883;  Cooper,  Eq. PL  175, 176. 

'Cooper,  Bq.  PI.  176;  Alsager  v.   Rowlof,   B   Yet.  750  ;  1   Story   on  Eq. 
jDriap.  J  98,  and  note. 
*  Mitf.  Eq.  PI.  by  Jeremy,  159,160;  Cooper,  Eq.  PI.  176,  177. 

>  Hitr.  Eq.  FI.  by  Jeremy,  160 ;  Cooper,  Eq.  PI.  177;  1  Mont  Eq.  PI.  43; 
Hare  on  Pimov.  68-8S. 
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of  arbitratora,  and  of  others,  having  no  iaterest  in  the  cod> 
troversy,^  So,  if  a  bankrupt  is  made  a  party  to  a  Bill  against 
hie  assignees  in  any  matter  touching  his  estate,  ordinarily  he 
may  demur ;  for  all  bis  interest  is  transferred  to  his  assignees.' 
So  a  married  woman,  who  is  made  a  defendant  to  a  Bill  against 
her  husband,  for  the  mere  purpose  of  making  her  a  witness, 


1  Anto,  §  234,  235,  S23  \  Newman  v.  GadFrej,  !  Bro.  Cb.  R  332 ;  Mitf.  Eq. 
R  by  Jeremy,  16B,  160;  Cooper,  Eq.  PI,  177,  178;  Fenton  v.  Rngbes,  7  Vet. 
267 ;  Wbitwarth  u.  Davis,  ]  Ves.  &  Beam.  646 ;  Wakemao  v.  Bailey,  B  Barb. 
Ch.  R.  485  ;  How  D.  Best,  5  Madd.  R.  18 ;  Hare  on  Discor.  68.  In  Fenton  v. 
Hughes,  7  Vca.  290,  291,  an  attempt  was  mndc  to  maintain  the  right  to  make  a 
witnera  a  party,  upon  the  groDnd,  that  the  ditcovery  in  Eqnily  would  be  more 
beueficial  to  the  plaiatlff  than  a  mere  examia&lion  at  law.  Lord  Eldon  dii- 
allowod  the  distinction,  and  on  th&t  occasion  saiil :  "The  question,  however,  is, 
whether  he  can  be  examined  at  law  Tor  the  plainlilT  in  Equity  with  the  same 
beneQt,  that  would  result  from  a  discovery  here.  If  ho  can,  m  no  relief  is  to  be 
given,  it  would  introduce  a  new  claas  of  cases,  to  permit  a  Bill  for  discovery  to 
bo  filed  against  a  party  so  purely  Ei  witness.  It  is  impossible,  that  ho  can  be  ex- 
amined at  1.1W  against  the  plaintiff',  if  the  Bill  is  true  ;  for  he  may  be  e:<amiaed 
upon  tiie  voir  dire;  and  then  his  interest  will  come  out.  It  isimpossLblc  alsofbr 
(lie  pluntiff  at  law  to  prevent  his  being  examined  for  the  dcfondant ;  Ibr  be 
may  waive  the  objection  of  interest  This  defendant,  therefore  may,  with  some 
exceptions,  be  examined  at  law  by  parol  as  effectually  as  here  by  writing.  The 
exceptions  are  those :  First,  I  cannot  satisfy  myself,  that  a  lubpcena  tlueen  (teum, 
is  H  operative  for  tb«  production  of  books,  papers,  and  writmgs,  as  a  mbpana 
upon  a  Bill  in  this  Court  Secondly,  in  such  a  transaction  as  thii),  of  con^der- 
able  importance,  the  fact  of  usury  being  to  be  made  out  by  proof  of  the  nature 
and  quality  of  tbe  cloth,  showing,  that  the  tale  was  ct^orable,  inspectioQ  may  be 
material.  But  then  the  point  is,  whether,  upon  the  distinctions  arising  out  of 
such  circumstances,  the  rule,  not  to  make  a  mere  witness  a  defendant,  especially 
upon  a  Bill  for  discovery,  has  ever  been  shaken  ?  I  can  find  no  snch  authority. 
This  demurrer,  therefore,  must  be  allowed.  I  will  not  say,  as  it  is  not  necessaty 
to  determine,  whether  a  Bill  for  relief  might  not  be  filed,  upon  the  ground,  Aat 
the  examination  atlawmust  bo  of  noceasity  defective  for  bringing  forward  «U  that 
conscience  requires ;  and  that  what  is  withhold  is  withheld  hj  a  person,  having  an 
interest  in  the  question.  But  I  cannot  find  an  authority,  that  a  person  can  be 
made  a  party  to  a  Bill  for  discovery  merely,  to  aid  tbo  plaintiff  in  Equi^,  as 
defendant  at  law,  upon  the  circumstance,  that  the  prodnction  and  inspection  of 
goods  may  be  better  compelled  here.  Demurrer  allowod."  Seo  also  Hare  on 
Discov.  7S-I€  ;  Id.  76-79  ;  Day  r.  Drake,  3  Sim.  B.  64. 

3  Whitworth  V.  Davis,  1  Ves.  &  Beam.  B45  ;  Mitf.  Eq.  PI.  by  Jeremy,  ISI ; 
Cooper,  Eq.  PI.  178;  Ante,  S  231-238,  237 ;  De  Wolf  e.  Johnson,  10  Wheat  B. 
S84  ;  Uate  on  Discov.  7»-88. 


-obvGoo»^lc 


OB..  X."]  DEBfURRBBfl   TO   RBUEF.  48} 

«be  having  do  ioterest  io  the  auit,  majr  a  fortiori,  demur  to  ths 
BUI ;  for  she  is  not  compellable,  in  any  Buch  case,  to  give  te^ 
timony  against  her  husband.^ 

§  5S0.  And  it  is  not  only  neoessaiy,  in  order  to  prereat  » 
demurrer,  that  the  Bill  should  show,  that  die  defendant  baa  an 
iaterest  in  the  subject-matter  ;  but  it  must  also  be  shown,  that 
he  is  liable  to  the  plaintiff's  demand,  which  is  the  groundwork 
of  the  Bill.'  Thus,  (as  we  have  seenj  if  a  suit  were  brought 
by  the  obligee  for  satisfaction  of  a  bond  of  the  ancestor  against 
his  heir,  allegiog  assets  by  descent,  it  would  be  a  fatal  defect 
on  demurrer,  that  the  Bill  did  not  all^e,  that  the  heir  wa> 
bound  by  the  bond.' 

§  531.  Another  ground  of  olgection  by  demurrer  is,  when 
it  spears  on  the  face  of  the  Bill,  that  the  object  of  the  BUI  is 
to  enforce  a  penalty,  or  a  forfeiture  ;  for  it  is  a  universal  rule  in 
Courts  of  Equity,  not  to  lend  their  aid  to  enforce  any  penalty 
or  forfeiture ;  but  to  leave  the  party  to  his  remedy  at  law.* 
There  are  exceptions  to  the  rule ;  but  they  all  stand  upon 
peculiar  grounds,  entirely  consistent  with  its  general  scope  and 
objects.  Thus,  for  example,  if  the  plaintiff  seeking  relief  is 
solely  entitled  to  take  advantage  of  ihe  pendty  or  forfeitare, 
and  he  expressly  w«vea  any  right  to  the  penalty  <»■  forfeitare, 
the  Bill  is  maintainable."  So,  a  defendant  may  so  act,  or  so 
contract,  as  to  waive,  on  his  own  part,  any  objection  to  a  Bill 
to  enforce  a  penalty  or  forfeiture.  Thus,  he  may  contract  to 
r  fully  a  BUI  of  Discovery  which  may  involve  a  penalty 


1  Cooper,  Eq.  PI.  177,  ITS;  Bftmn  ».  Grillard,  B  Vet.  &  B«am.  I<9;  L* 
Ttaier  T.  Marqai*  of  Anipaeh,  S  Yes.  S!2;  S.  C.  I5yei.  184. 
*  Ante,  S  K7 ;  Hitr.  Eq.  PL  bj  Jeremj,  IS!,   ISS ;  Cooper,  Eq.  PI.  1», 


*  S  StoTj  on  Eq.  Jgiup.  g  1S1>,  U»*  ;  Betmei,  Eq.  PL  US-t7l ;  Uttf.  Rq. 
PI.  bjr  Jerem;,  1SS-19S.  197;  Hare  on  Diioov.  ISl-US;  Puton  v.  Doh^mm, 
1«  Vet.  238;  S.  C.  19Tei.2S9;  Horaborg  t*.  Baker,  1  Peten,  R.  S31,  SS8; 
PtM,  I  970-UB ;  McEim  v.  Tlie  Wkite  HaU  Co.  2  Hd.  Ch.  Decioons,  ilt. 

'  SootbtU  V. — ,  1  Toange,  B.  SOS,  Sl« ;  Hare  on  Diaoor.  IS7,  IM; 

Uitf.  Eq.  PL  1^  Jeramr,  19S,  196. 
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or  forfeiture,  but  not  a  crime;^  or  he  may  by  hie  acts,  in  fraad 
of  the  pl^ntiff  and  in  violation  of  law,  by  implication,  exclude 
himself  from  the  benefit  of  the  objection,  if  allowing  it  would 
subvert  the  whole  policy  of  the  law.' 

§  o2A,  The  ol^ection  above  stated,  may  not  only  apply  to 

iPort,  §677,  688. 

'  Hare  on  Diicorarf,  139-144,  and  tlie  cuet  tbere  cited  ;  South  Set,  Companj 
V.  Bumstead,  Mowl.  R.  74,  87 ;  a  C.  1  Eq.  Abridg.  77 ;  Green  v.  We«Ter, 
1  Slot.  R.  401,  439,  431 ;  Africui  Cotnpanj  o.  Parish,  3  Tern.  244 ;  Mitf.  Eq. 
PI.  bj  Jeremy,  19fi,  287,  288;  Cooper,  Eq.  PI.  206-207  j  Beainea,  Eq.  PI. 
260-2GS.  Mr.  Hare  (on  Discovery,  p.  139-144)  has  devoted  a  section  to  tho 
consideration  of  these  exceptions,  which  will  reward  a  diligent  porunl.  The 
case  of  Green  v.  Wearer,  I  Sim.  R.  430,  seems  to  have  pressed  the  csceplion 
far  beyond  former  cases,  and  is  not  easily  reconcilable  with  the  strong  lanjjoage 
of  Lord  Elilon  in  Paxton  v.  Douglsss,  IB  Ves.  239;  S.  C.  19  Yes.  225,  noU 
withstanding  the  explanation  b/  the  Vice- Chancellor  (Sir  Anthony  Hart).  Seo 
also  Bi  parte  Djrster,  1  Ueriv.  11. 155 ;  Hsre  on  IMscov.  153,  154.  Lord  Redes- 
dale  has  sammed  tho  general  results  of  the  authontios  on  this  subject,  in  the  foli 
lowing  words :  "  If  the  plaintiff  is  alone  entitled  to  the  penaltjes,  and  expressly 
waives  them  by  his  Bill,  the  defuudant  shall  be  compelled  to  make  the  discovery; 
lor  it  can  no  longer  subject  him  to  a  penalty.  As,  if  a  rector,  or  impropriator, 
or  vicar,  files  a  Bill  for  tithes,  he  may  waive  the  penalty  of  the  treble  value,  to 
which  be  is  entided  by  tho  statute  of  2  and  3  Edward  VI.,  and  thus  become 
entitled  to  a  discovery  of  the  tithes  subtracted.  And  though  a  discovery  may 
■abject  a  defendant  to  penalties,  to  which  the  plaintiff  is  nol  entitled,  and  which 
he  consequently  cannot  waive  ;  yet  if  the  defendant  has  expressly  covenanted 
not  to  plead  or  demur  to  the  discovery  sought,  which  is  the  common  case  with 
respect  lo  servants  of  the  East  India  Company,  he  shall  be  compelled  to  answer. 
Where,  loo,  a  person  by  his  own  agreement,  subjects  bimaelf  to  a  payment,  in 
the  nature  of  a  penally,  if  be  does  a  particular  act,  a  demurrer  to  discovery  of 
that  act  will  not  hold.  Thus,  where  a  lessee  covenanted  not  to  dig  loam,  clay, 
sand,  or  gravel,  except  for  the  purpose  of  baihling  on  the  land  demised,  with  a 
proviso,  that  if  he  should  dig  any  of  those  articles  for  any  other  purpose,  he 
should  pay  to  the  lessor  twenty  shillings  a  cartJoad,  and  ho  afterwards  dng  great 
qttantities  of  each  article;  apon  a  Bill  for  discovery  of  the  quantities,  waiving 
any  advantage  of  possible  forfeibire  of  the  term,  a  demorrer  of  the  lessee,  be- 
canse  the  discover;-  might  subject  bim  to  a  payment  by  way  of  penally,  was 
overruled."  Mitf.  Eq.  PL  by  Jeremy,  195,  196;  Cooper,  Eq.  PL  803,236. 
There  are  other  exceptions,  besides  those  stAted  in  the  text}  as,  for  exami^ 
oases  where  a  statute  has  given  the  right  of  discovery,  such  as  in  the  statutes  re- 
specting gaming  and  stock-jobbing.  Cowan  v.  I'billips,  3  Anst  843 ;  Bancroft 
V.  Wentworth,  9  Bra.  Ch.  R.  11 ;  Hare  on  Discov.  18S-137;  Bawden  n.  Shad- 
veil,  Ambl.  B.  369,  and  Mr.  Blunt's  note;  Newman  o.  Fnuco,  3Aiut,ei9; 
Andrews  v.  Berry,  S  Aut  634 ;  Cooper,  Eq.  PL  SOT. 
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the  whole  Bill,  when  the  sole  purpose  of  it  is  to  enforce  a  pen- 
alty of  forfeiture ;  but  it  is  equally  applicable  to  a  particular 
interrogatory  in  a  Bill,  otherwise  uuexceptionable,  which  may 
expose  the  defendant  to  a  penalty  or  forfeiture.^  Thus,  for  ex.' 
ample,  where  the  defendant  became  a  purchaser,  under  a  de- 
cree, of  the  first  presentation  to  a  living,  of  which  the  plaintiff 
was  seised  for  life ;  and  afterwards  the  second  presentation 
was  conveyed  to  the  defendant  by  the  plain^ff ;  and  the  lattM* 
afterwards  filed  a  Bill  to  set  aside  the  transaction  on  account  of 
fraud ;  and  io  his  Bill  he  asserted,  that  the  defendant  had  sold 
the  first  presentation  to  the  present  incumbent  of  the  first  pre- 
sentation ;  and  also  sought  a  discovery  from  the  defendant  of 
the  alleged  sale ;  the  defendant  objected  in  his  answer,  by  way 
of  demurrer,  to  the  discovery,  upon  the  ground,  that  it  might 
subject  him  to  the  pains  and  penalties  of  simony ;  and  the  ob* 
jecUon  was  held  good  by  the  Court.'  So,  where  a  Cross  Bill 
was  brought  against  a  rector  to  establish  a  modus,  and  the  Cross ' 
Bill  alleged,  diat  the  defendant  had  been  presented  to  the  living 
under  a  simoniacal  contract,  and  stated  certain  facts  as  evidencft 
thereof,  and  prayed  a  discovery  thereof,  and  the  defendant,  in  his 
answer,  demurred  to  the  discovery,  so  fiir  as  it  respected  those 
^ts,  on  the  ground,  that  it  might  subject  him  to  forfeitures  and 
penalties;  the  Court  allowed  the  demurrer  to  those  interrogatories.' 
§  52S,  And  the  objection  is  not  personal,  and  confined  to  the 
original  party  defendant ;  but,  if  he  should  die,  his  persond 
representative  would  be  entitled  to  the  same  protection,  which 
the  testator  or  intestate  might  claim,  if  there  should  be  any 


iCIiaaiice}r  e.  Tabonrdeo,  2  Atk.  89!,S93;  Southall  o. ,  1  Yonnge,  S. 

W2,  816;  Paricharet  e.  howUa,  1  Meriv.  R.  891;  Chambers  v.  ThomNB, 
A  Bra.  Cb.  B.  484,  436,  and  Mr.  Belt'i  note  (G);  Hem  on  DiscoT.  133,  IM; 
Beames,  Eq.  PI.  seo-364. 

s  Parkhnnt  B.  Lovten,  1  MeriT.  &.  391. 

SSoathall   0. ,   I    Yoange,    B.    308,   SIS,    816;    Attornej-G«Denl 

V.  Sndell,  Free.  Ch.  214.    See  Graj  t>.  Huketli,  AmU.  268,  and  llr.  Blnnfa 
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interest  in  such  personal  representative,  wfaidi  might  be  {<»• 
fated  or  aSected  by  the  discovery.' 

§  dS4<.  The  foregoing-  are  cases,  where  the  party,  required 
to  make  the  discovery,  might  thereby  subject  himself  to  a  pea* 
alty  or  forfeiture.  But  the  same  principle  applies  to  a  case, 
where  the  discovery  demanded  might  lead  to  a  legal  accusatioa 
of  a  crime  ;  for  no  person  is  ever  bound  to  accuse  himself  of 
•  crime ;  or  to  furnish  any  evidence  whatsoever,  which  shall 
lead  to  any  accusation  of  that  nature.'  But  it  is  unnecessary 
to  dwell  further  on  this  point  in  connection  with  Bills  for  relief, 
because  the  subject  will  again  come  under  review,  in  consid^- 
ing  the  grounds  of  demurrer  to  Bills  of  Discovery  only.' 

§  5i5.  But  the  objection  is  strictly  confined  to  the  point  of 
the  discovery  sought,  and  does  not  affect  the  jurisdiction  of  the 
Court  to  grant  relief.  For  a  party  shall  not  protect  himself 
against  relief  in  a  Court  of  Equity,  by  alleging,  that,  if  he  an* 
iwers  the  Bill  filed  against  him,  he  must  subject  himself  to  tbe 
consequences  of  a  supposed  crime ;  although  the  Court  wiH 
itot  force  him  by  his  own  oath  to  subject  himself  to  puni^ment 
Therefore,  in  the  case  of  a  Bill  to  inquire  into  the  validity  of 
deeds  upon  a  suggestton  of  forgery,  tbe  Court  has  eotertaioed 
jurisdiction  of  the  cause ;  and  although  it  has  not  obliged  the 
party  to  a  discovery  of  any  fact,  whidi  might  tend  to  show  him 
guilty  of  the  crime,  yet  it  has  directed  au  issue  to  try, 
whether  the  deeds  were  forged.* 

§  526.  These  are  the  priudpal  heads  of  objection  to  tbe  sab- 
itance  of  Bills  of  Relief,  upon  which  it  seems  necessary  to 
dwell.  In  roncluding  the  subject,  it  may  be  stated,  that  if,  for 
any  reason,  founded  on  the  substance  <^  the  case,  as  stated  in 


1  P«rkhDnt  o.  Lowten,  1  Meriv.  B.  891. 

■  Cooper,  Eq.  PL  203,  204 ;  Mtf.  Eq.  PI.  by  Jersmy,  184, 105 ;  Port,  $  87ft- 
578,  fiST,  ass ;  Ekrl  of  Litchfield  v.  Bond,  S  Beav&D,  80. 

»  Port,  g  B76-SM. 

*H)tf.  Eq.  Pl.b7Jcreiiij,106;BrowDaword  ■>.  Edwards,  2  Yea.  946;Bea]iws, 
Eq.  PI.  36S. 
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the  Bill,  the  plaintiff  is  not  entitled  to  the  relief  which  he  prays, 
the  defendant  may  demur.  Many  of  the  grounds  of  demurrer, 
already  mentioned,  are  properly  referable  to  this  head.  It  is 
obvious,  that  if  the  case  stated  is  such,  that,  admitting  the 
whole  Bill  to  be  true,  the  Conrt  ought  not  to  give  the  plaintiff 
the  relief  or  assistance  which  he  requires,  in  the  whole,  or  in 
part,  the  defect,  thus  appearing  upon  the  face  of  the  Bill,  ia 
not  only  a  sufficient,  but  an  appropriate  ground  of  demurrer.' 
And,  where  the  objection  is  thus  on  the  face  of  the  Bill,  it 
should  be  taken  by  a  demurrer,  and  ought  not  to  be  taken  by  a 
plea.' 

§  5S7-  Secondly.  We  come,  in  the  next  place,  to  objections 
to  the  frame  and  form  of  the  Bill,  which  may  be  taken  by  de- 
murrer. These  are,  (I.)  Defects  of  form  ;  (2.)  Muldfarious- 
ness;  and,  (3.)  Want  of  proper  parties,  or  misjoinder  of 
parties. 

§  5:28.  (1.)  And,  in  the  first  place,  as  to  defects  or  want  of 
form.  These  must  ordinarily  be  taken  advantage  of  by  de-  . 
murrer,  assigning  the  defect  of  form  as  a  special  cause ;  for, 
generally,  the  Court  will  not  listen  to  such  objections  at  the 
bearing,  if  the  case  stated  is  such  that  the  Court  can  propedy 
proceed  to  a  decree."  The  want  of  form,  which  is  most  usually 
insisted  on,  is  the  want  of  due  certainty  in  the  allegations,  or 
the  loose  and  inartificial  structure  of  the  Bill,  or  the  omission 
of  some  prescribed  formularies.*     In  regard  to  the  latter,  it  is 

>  Mitf.  Eq.  PI.  by  Jeremy,  168 ;  Figgott  v.  Williams,  S  Madd.  R.  95 ;  Wyatt, 
Pr.  Reg.  187. 

■  Billings  V.  Flight,  1  Madd.  R.  230;  Hovendon  d.  Annealey,  2  Sch.  &  Lefr. 
638 ;  UlterMin  v.  Mair,  2  Yes.  jr.  05 ;  S.  C.  4  Bro.  Ch.  B.  270 ;  Mitf.  Eq.  PI.  bj 
Jeremy,  218. 

>ADte,S468,  Where,  at  the  hearing,  it  appears,  that  there  ia  a  defect  of  form, 
and  cerbuQ  fact*  have  occurred  lince  the  filing  of  the  Bill,  which  are  essential 
to  a  proper  decree,  the  Court  will,  in  special  cases,  especially  where  great  ex- 
penses have  been  incurred,  order  the  canse  to  lie  over,  and  ^ve  leave  to  file  a 
supplemeDtal  Bill,  to  bring  those  matters  formally  before  the  Court.  Mutter  o. 
Cbanvel,  6  Boss.  R.  42. 

*  Mont.  £q.  PL  llB-lie ;  Kirkley  v.  Barbm,  C  Uadd.  B.  d7B. 
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to  be  observed,  that  any  irregularity  in  the  frame  of  a  Bill^  not 
only  of  thia  sort,  but  of  any  other  sort,  may  be  taken  advan- 
tage of  by  demurrer ;  aa,  for  example,  if  a  Bill  is  brought  con- 
trary to  the  usual  course  of  the  Court.^  In  r^ard  to  the  latter, 
we  have  already  had  occasion,  in  a  preceding  part  of  thia  work, 
to  coD^der  what  is  the  proper  structure  and  form  of  Bills  as 
to  these  pardculars,  and  especially  as  to  certainty ;  and,  there- 
fore, it  is  unnecessary  to  repeat  them  in  this  place.'  There 
are  few  additional  illustrations  which  would  be  afforded  by  any 
further  survey  of  the  authorities.'     It  may  be  remarked,  how^ 

1  ICtf.  Eq.  PI.  by  Jeremy,  206.  Lord  RodesdaU,  in  hia  Treadee,  (pp.  SK- 
107,)  has  given  Bcveral  illuatrationa,  as  to  irregularities  of  this  sort  He  then 
njv :  "  A»  where,  after  a  decree  directing  incumbrances  to  bo  paid  according  to 
priority,  tbe  pbuntilT,  a  creditor,  obtained  an  aaaigDinent  of  an  old  mortgage,  and 
filed  a  Bill  to  hara  tbe  advantage  it  nould  give  bim  by  way  of  priority  over  ths 
demands  ot  some  of  the  defeadantj.  This  was  a  Dill  to  vary  a  decree,  and  yet 
was  neither  a  Bill  of  Review,  nor  a  Bill  in  nature  of  &  Bill  of  Review,  which 
ue  (fao  only  kinds  of  Bills  which  can  be  brought  to  affect  or  alter  a  decree,  un- 
less the  decree  has  been  obtuned  by  fraud.  So,  if  a  supplemeolal  Bill  is  brought 
ag»nst  a  person  not  a  party  to  the  original  Bill,  praying  that  be  may  answer  ths 
original  Bill,  and  no  reason  is  suggested  why  he  couid  not  be  made  a  party  to 
the  ori^nal  Bill  by  amendment,  ha  may  demur.  If  an  irregularity  arises  in  any 
•Itaration  of  a  Bill  by  way  of  amendment,  it  may  also  be  taken  advantage  of  by 
demurrer.  As,  if  a  plaintiff  amends  his  Bill,  and  slates  a  matter,  arisen  snbae- 
queot  to  the  filing  of  the  Bill,  which,  consequently,  ought  to  be  the  subject  of  a 
n^plemental  Bill,  or  Bill  of  Revivor.  But  if  a  matter,  arisen  subsequent  to  the 
filing  of  the  Bill,  and  properiy  the  subject  of  a  supplemental  Bill,  is  stated  by 
amendment,  and  the  defendant  answers  the  amended  Bill,  it  is  too  laic  to  object 
to  the  irregolarity  at  the  bearing.  For,  oa  the  practice  of  introdncing  by  sup- 
plemental Bill,  matter  arisen  subsequent  to  the  institution  of  &  suit,  has  hoea 
established  merely  to  preserve  order  in  the  pleadings,  the  reason  on  which  it  ii 
founded  ceases,  wben  all  the  proceedings  to  obtiun  the  judgment  of  the  Court 
have  been  had  without  any  inconvenience  arising  from  the  irregul&rity.' 

•Ante,  §  26-49,  240-270;  Mitf  Eq.  PI.  by  Jeremy,  123-125,  155,  16S; 
Co<^r,  Eq.  PI.  126,  181,  182;  Brooke  v.  Hewitt,  3  Ves.  253;  Harrisons. 
Hogg,  3  Tes.  jr.  322,  328.  Wber«  the  Equity  against  a  purchaser  is  foonded 
upon  an  allegation  in  the  Bill,  that  he  had  notice  at  the  time  of  tbe  porcbaso, 
it  is  necessary  that  the  chai^  should  be  alleged  in  direct  and  poutive  terms.  If 
It  be  loose  and  indetenninate,  stating  probable  or  suspicious  circumstances  only, 
that  will  not  be  sufficient    Flagg  o.  Mann,  2  Sumner,  £L  549,  660. 

"  Sea  Cooper,  Eq.  PI.  180,  181 ;  Browne  v.  Warner,  14  Ves.  166 ;  1  Moot 
Eq.  n.  94, 95. 
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ever,  that  where  the  Bill  consists  of  a  great  variety  of  circum- 
stances, the  evidence  of  which  might  sustain  the  relief  asked, 
with  some  modifications,  a  demurrer  will  not  properly  lie ;  for 
it  has  been  said,  that,  to  sustain  a  demurrer,  there  must  be  a 
neat,  short  point,  amonnting  to  an  absolute  denial  of  the  plain- 
tiff's title  to  any  relief.^ 

§  5SQ.  Sometimes  the  want  of  certainty  in  a  Bill  may  be 
cored  by  an  allegation,  that  the  plaintiff  has  no  means  of  se^ 
ting  forth  the  particular  instrument,  under  which  he  claims, 
with  more  certainty.'  Thus,  for  example,  where  the  Bill  was 
fi>r  a  discovery,  and  it  stated,  that  the  plaintiff  claimed  under  a 
settlement,  which  was  in  the  possession  of  the  defendant ;  and 
that  the  plaintiff  was  unable  to  set  it  forth  with  more  certainty 
then  he  had  done  on  that  account ;  and  it  admitted,  that  his 
statement  might  be  inaccurate ;  upon  demurrer,  the  Bill  was 
sustained.* 

§  530.  (2.)  In  the  next  place,  as  to  multifiuioasness.  We 
have  already  had  occasion  to  consider  this  subject,  in  some  of 
its  most  important  aspects,  in  the  preceding  pages;*  and  a  few 
additional  observations  may  suffice  in  this  place.'     To  lay  down 

1  Brooke  t>.  Hewitt,  8  Tea.  2S3. 

■  Wright  *.  HiimptK!,  8  Uadd.  B.  4S9  ;  Hara  on  Discor.  44.  3  Itnd. 

*  Ante,  §  3T1~3S4  ;  Id.  §  378,  a.    See  also  Cooper,  Eq.  PI.  182-186. 

B  Lord  Rcdeadate  has  laid  do«D  the  general  doctrine  in  the  following  term*; 
"  ^n>e  Court  will  not  permit  »  plaintiff  to  demand,  bj  one  Bill,  ceveral  matters 
ofdifferentnatutM  against  aeveratdefendanta;  fortiiitwotdd  tend  to  load  each 
defendant  with  an  unnecesnrjr  burden  of  coda,  hy  gwelling  tho  pleadings  witk 
tbe  state  of  the  several  claims  of  the  other  defendants,  with  whiuh  he  has  no 
connection.  A  defendant  may,  therefore,  denfnr ;  because  the  plaintiff  demand* 
several  matten  of  different  natures  of  Beveral  defendants  by  the  ume  Bill.  Bnt 
U  the  defendants  may  comlHne  together,  to  defraud  the  plaintiff  of  hii  rights, 
and  such  a  comlunatian  is  osually  charged  by  a  Bill,  it  has  been  held,  that  th* 
defendant  must  so  far  answer  the  Bill,  as  to  deny  comlunation.  In  this,  how- 
vnr,  the  defwidant  must  be  cantioDs ;  for  if  the  answer  goes  further  than  merely 
to  deny  combination,  it  will  overmlc  the  demurrer.  A  demurrer  of  this  kind 
will  bold  only,  where  the  pluntlff  claims  several  matten  of  different  natnrei. 
Bat  when  one  general  right  is  churned  by  the  Bill,  thongh  the  defendants  have 
Mparate  and  distinct  rights,  a  demurrer  will  not  hold.  Mitf.  Eq.  PL  by  Jeremy, 
1B1, 182,  and  notM  (a)  aad  (ft) ;  Ante,  S  !71-2T8  a;  Id.  $  37S-SS9. 
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any  rule  universally  applicable,  as  to  multifariousness,  or  to  say, 
what  constitutes  multifariousness,  as  an  abstract  proposition,  is 
(it  has  been  said)  upon  the  aathorities  utterly  impossible.  The 
cases  upon  the  subject  ere  extremely  various ;  and  the  Court, 
in  deciding  them,  seems  to  have  considered,  what  was  con> 
venient  in  particular  circumstances,  rather  than  to  have  at- 
tempted to  lay  down  any  absolute  rule.^  The  only  way  of 
reconciling  the  authorities  upon  the  subject  is,  by  adverting  to 
the  fact,  that  although  the  books  speak  generally  of  demurrers 
for  multiiariuusuess ;  yet,  in  truth,  such  demurrers  may  be 
divided  into  two  kinds.  (1.)  Frequently,  the  objectioa  rwsed 
to  a  Bill,  though  termed  multifarious,  is,  in  fact,  prop«-|y 
faking,  a  misjoinder  of  causes  of  suit ;  that  is  to  say,  die 
cases  or  claims,  asserted  in  the  Bill,  are  of  so  dififerent  a  charac- 
ter, that  the  Court  will  not  permit  them  to  be  litigated  in  one 
record.^  It  may  be,  that  the  plaintifis  and  the  delendants  are 
parties  to  the  whole  transactions,  which  form  the  subject  of  the 
suit ;  but  nevertheless,  those  b-ansactions  may  be  bo  dissimilar, 
that  the  Court  will  not  allow  them  to  be  joined  together  ;  but 
will  require  distinct  records.^     (Si.)  But  what  is  more  famil- 


I  Campliell  v.  Mackaj,  1  M^-Ine  &  Crtug,  S18 ;  Wbite  c.  Curtis,  8  Gnj,  471. 
Aa  a  matter  of  right,  thii  objection  cannot  bo  taken  hy  the  parties  ezoept  by 
demurrer  or  plea  or  ansirer ;  and  if  not  so  taken,  it  is  deemed  to  be  WEUved.  It 
cannot  bo  in^sted  upon  by  the  parties  even  at  the  hearing  in  the  ConH  below, 
altboogb  it  maj  at  any  time  be  taken  by  the  Coart  taa  uponle,  wberaver  it  is 
deemed  by  the  Court  to  be  necessary  or  proper  to  omit  it  in  the  due  administra- 
tion of  justice.  Olivers,  Piatt,  3  Howard,  8.  C.  B.  412;  see  Nelson  v.  HiU, 
S  Howard,  R.  127. 

a  Ante,  §  271-284. 

3  Campbell  r.  Mackay,  1  Mylne  it  Craig,  R.  61S ;  Attorney-General  p.  St 
John's  College,  7  Sim.  R.  241 ;  Shackell  u.  Uacaulay,  2  Sim.  &  Stn.  79.  The 
following  caees  illustrate  this  first  sort  of  multi&riousnesB.  Ward  v.  Duke  of 
fiorthumborland,  2  Anst  R.  469,  bo  far  as  the  demurrer  of  the  Duke  was 
concerned;  Salvidge  d.  Hyde,  5  Madd.  R.  ISS;  Saiton  r.  Davis,  IS  Tea.  72; 
Attorney-General  v.  Goldsmiths'  Company,  Jt  Sim.  R.  670;  Knye  v.  Utxm, 
1  Sim.  &  Stu.  61.  These  cases  are  fully  commented  on  in  Campbell  e.  Mackay, 
IMylne  Sc  Craig,  616-624.  See  also  Lund  d.  Blaaihard,  4  Bare,  R.  9 ;  Short 
V.  Emperingham,  Bolt's  Equity,  R.  61.    Ante,  §  271-278  a,  and  note,  281  a. 
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iarly  understood  l^  mnldforioiisness,  as  applied  to  a  Bill,  ia, 
where  a  party  is  broogfat  as  a  defendant  upon  a  record,  with  a 
large  portion  of  which,  and  of  the  case  made  by  which,  he  has 
no  connection  whatsoever.  Id  SDoh  a  case,  he  has  a  right  to 
demur,  and  to  state  the  evil  of  thus  uniting  distinct  matters  io 
one  record  to  be,  (and  so  the  old  form  of  demurrer  vras,)  that 
it  put  the  parties  to  great  and  useless  expense.  Such  an  oV 
jection  could  have  no  application  to  the  case  of  a  mere  mi»- 
joinder  of  different  causes  of  action  between  the  same  parties, 
'  pUind&  and  defendants,  and  none  others,  and  it  might  more 
correctly  be  called  a  misjoinder  of  parties.^ 

§  531.  Io  Uie  former  class  of  cases,  where  there  is  a  joinder 


<  Campbell  v.  Mackftj,  I  Uylne  k  Craig,  B.  S18,  619.  Th^  following  case* 
{lliulTate  tLis  secood  sort  of  multifariousness.  Ward  n.  Duke  of  Northnmbef^ 
land,  1  AaaL  469,  so  far  aa  Beverley's  demurrer  applied;  Salvjdge  v,  Hjde, 
G  Madd.  R  138  ;  S.  C.  on  Appeal,  Jacob,  R.  151  ;  Attorney- General  o.  Meiv 
chant  Tailors'  Company,  6  Sim.  H.  288 ;  S.  C.  J  Mjlne  &  Keen,  189.  Thesa 
easei  are  also  fully  commented  on  in  Campbell  i>.  Mackay,  1  Mylne  &  Crug, 
ei6^U.  Ante,  §  270,  271  a-!78  a;  Id.  S  274-284.  The  form  of  a  demurrer 
ibr  a  misjoinder  is  ai  follows:  "This  defendant,  by  protestation,  not  con&saing 
any  of  the  matters  and  things  contained  In  the  said  Bill  to  be  true,  as  therein 
alleged,  aaith,  that  he  is  advised  by  his  counsel,  that  the  complainant's  said  Bill 
is  insaffident,  and  to  which,  by  the  rules  of  this  honorable  Court,  this  defendant 
ought  not  to  be  compelled  to  make  or  give  any  answer;  and,  for  csose  of 
demurrer  Iherennto,  this  defendant  Bhowcth,  tbat  it  appears  by  the  said  Bill, 
that  tbe  saiM  is  exhibited  against  this  defendant  and  J.  8.  for  several  distinct 
matters  and  causes,  in  many  whereof,  as  appears  by  the  said  Bill,  this  defendant 
Is  not,  in  any  manner,  interested  or  concerned ;  by  reason  of  which  distinct 
mailers,  the  said  compluuant's  said  Bill  ii  drawn  out  to  a  considerable  length, 
and  this  defendant  is  compelled  to  take  a  copy  of  the  whole  thereof,  and  by 
jcnning  this  defendant,  and  distinct  matters  together,  which  do  not  depend  on 
each  other,  in  the  i^d  Bill,  the  pleadings,  orders,  and  proceedings  will,  in  tha 
progress  of  the  said  suit,  be  intricate  and  prolix,  and  this  defendant  put  to  the 
anreasonable  and  unnecessary  chaises  in  taking  copies  of  the  same,  althougli 
several  parts  thereof  no  ways  relate  to  or  concern  him ;  ibr  which  reason,  and 
for  divers  other  errors  appearing  in  the  said  Bill,  this  defendant  doth  demur 
thereto,  and  he  prays  judgment  of  this  honorable  Court,  whether  he  shall  be 
compelled  to  make  any  farther  or  other  answer  to  the  said  Bill ;  and  ho  humbler 
prays  to  be  dismissed  from  henee  with  his  reasonable  costs  oo  this  behalf  snt- 
taincd."  Van  Heyth.  £^.  Brafta  422.  See  also  another  form  of  demurrer  for 
mnltifariousDess,  in  Sbadtell  «.  Macaulay,  3  Sim.  k  Stu.  79. 
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of  distinct  claims  between  the  same  parties,  it  has  never  been 
held,  as  a  genera)  proposition,  that  they  cannot  be  united,  and 
that  the  Bill  is  of  course  demurrable  for  that  cause  alone,  not- 
withstanding the  claims  are  of  a  similar  nature,  involving 
similar  principles  and  results  ;  and  may,  therefore,  without  in- 
convenience, be  heard  and  adjudged  together.  If  that  prq)o- 
sition  were  to  be  established,  and  carried  to  its  full  extent,  it 
would  go  to  prevent  the  uniting  of  several  instruments  iu  one 
Bill,  although  the  same  parties  were  liable  in  respect  of  each, 
and  the  same  parties  were  interested  in  the  property,  which 
was  the  subject  of  each.  So,  that  if,  for  instance,  a  father 
executed  three  deeds,  all  vesting  property  in  the  same  trustees, 
and  upon  similar  trusts,  for  the  benefit  of  his  children,  although 
instruments  and  the  parties  beneficially  interested  under  all  of 
them  were  the  same,  it  would  le  necessary  to  have  as  many 
suits  as  there  were  instruments,^  Such  a  rule,  if  established 
in  Equity,  would  be  very  mischievous  and  oppressive  in  prac- 
tice ;  and  no  possible  advantage  could  be  gained  by  it.  It 
would  lead  to  a  multiplication  of  suits  in  cases,  where  it  could 
answer  no  assignable  purpose  but  to  have  the  subject-matter  of 
the  contest  split  into  a  variety  of  separate  Bills.' 

§  582.  No  such  rule,  however,  has  been  established.  On 
the  contrary,  a  different  doctrine  has  been  m^ntained ;  and  it 
seems  now  supported  by  the  most  satisfactory  authority.  Thus, 
for  example,  where  a  suit  was  brought  against  a  corporation  to 
establish  eight  charitable  trusts,  created  by  distinct  instruments, 


1  Campbell  v.  Mackaj',  1  MylDO  &  Craig,  617.  A  Bill  is  muUir&rious  in  mix- 
ing np  llie  indepeniknt  tUims  which  a  plsintilT  has  personally  and  t1i[>9e  which 
he  has  aa  adminiiCrator.  Carter  v.  Treadwull,  3  Story,  R.  23.  [But  a  widow 
who  is  administratrix  oT  her  husband's  estate,  and  brings  a  Bill  in  Equity  to  re- 
deem real  esUIe  mortgaged  by  her  huaband,  does  not  make  the  Bill  multifarioot,  , 
by  therein  claiming  to  maintain  her  suit  in  both  capaeitiet.  For  the  umpljr 
claimint;  the  same  thin;^  in  dilfercnt  titles,  will  not  render  a  Bill  multiforioot. 
Robinson  v.  Guild.  12  Mete.  S23.] 

3  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  G17,  618;  Attorney- General  p. 
Cradock,  3  Mylne  II  Craig,  83. 
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Afferent  donors,  at  different  times,  for  charitable  purposes, 
generally  similar  in  their  nature ;  and  no  other  corporation  were 
interested  in  any  of  tbem  but  the  last  charity ;  it  was  held  by 
the  Court,  upon  a  demurrer  for  multiforionsness,  that  the  Bill 
was  maint^nable  for  the  first  seven  charities ;  and  that  the  Bill 
might  be  amended  by  striking  out  the  eighth  charity,  in  which 
another  corporation  was  interested.^ 

§  ^33.  The  result  of  the  principles  to  be  extracted  from  the 
cases  on  this  subject  seems  to  be,  that  where  there  is  a  common 
Itabili^,  and  a  common  interest,  a  common  liability  in  the  de- 
fendants,  and  a  common  interest  in  the  pluntiffs,  different  claims 
to  property,  at  least  if  the  subjects  are  such  as  may  without  in- 
convenience  be  joined,  may  be  united  in  one  and  the  same  suit.' 
[Thus,  B.  Bill  is  not  necessarily  multifarious,  by  reason  of  its 
seeking  to  redeem  two  distinct  martgages  of  different  parcels 
of  real  estate,  or  by  reason  of  its  seeking  specific  performance 
of  different  contracts  relating  to  different  parcels  of  real  es- 
tate.^ 

§  534i.  Indeed,  where  the  interests  of  the  plaintiffs  are  the 
same,  although  the  defendants  may  not  have  a  coextensive  com- 
mon interest,  but  their  interests  may  be  derived  under  different 
instruments,  if  the  general  objects  of  the  Bill  will  be  promoted 
by  their  being  united  in  a  single  suit,  the  Court  will  not  hesi- 
tate to  sustain  the  Bill  against  all  of  them.^     A  fortiori,  this 


1  Attomc}'-General  v.  Merchant  Taiton'  Company,  0  S!m.  R.  SSS;  S.  C.  1 
U}-lne  &  Keen,  191, 19S,26S;  Campbell  v.  Mwkaj,  1  Mylne  k  Craig,  B23. 
But  Bee  Altorne]'- General  r.  GoWsmiths'  Company,  6  Sim.  R.  B70,  and  the 
comiDCntB  thereon  in  Campbell  v.  Mackay,  I  Mylna  &  Craig,  623 ;  Attorn^- 
General  r.  St.  John's  College,  7  Sim.  241.  In  thb  last  case,  the  Vice-Chancellor 
NUi),  one  test,  by  which  we  might  ascertain,  whether  an  information  was  mnltifa- 
rions,  or  embraced  one  object  only,  was  to  ascertain  whether  one  defence  can  be 
made  to  the  whole  of  it.    See  Ante,  S  273. 

9  Campbell  v.  Mackay,  1  Mylno  &  Craig,  G23,  624;  Atterney-GenenJ  v.  Cn- 
dock,  8  Mylne  &  Cr^g,  S5 ;  Nelson  v.  Hill,  S  Howard,  R.  127. 

)  Robinwi)  e.  Guild,  12  Mete.  82S. 

*  Campbell  v.  Mackay,  1  Mylne  &  Cniig,  603,  623 ;  Attorney-General  o,  Cra- 
dock,  S  Mylne  &  Craift,  85;  AttoiDey-General  p.  SL  John's  College,  7  Km.  B. 
Ul.SM;  Auto,  8  286  a. 
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doctrine  would  seem  to  apply  to  a  case  where  the  defendants 
take  under  different  iustruaients  for  the  benefit  of  the  plainti^, 
and  the  plainti^  have  a  common  interest,  and  the  defendantt 
represent  and  are  interested  in  all  the  questions  raised  on  the 
record,  and  the  suit  is  for  a  common  object.' 

§  535.  These  are  cases,  where  the  claims  are  several  and 
distinct  in  respect  to  the  defendants,  but  they^  are  joint  in  re* 
spect  to  the  plaintifis.  The  doctrine  has  gone  further ;  and,  in 
some  cases,  where  the  interests  of  the  plainti^  were  distinct,  and 
yet  of  a  similar  nature,  against  the  defendants,  the  objection  of 
multifariousness  has  been  disallowed.  Thus,  for  example, 
where  the  residuary  legatees  under  one  will  were  the  af^int- 
eea  of  a  share  of  another  testator's  estate,  which  share  was 
taken  under  the  first  wilt ;  and  the  Bill  wag  brought  against 
the  personal  representatives  of  both  testators  for  an  account ; 
upon  a  demurrer  for  multifariousness,  it  was  held,  that  the  Bill 
was  maintainable ;  and  that  the  plaintiffs  were  entitled  to  unite 
the  accounts  of  both  estates  in  one  and  the  same  suit ;  and  that 
it  was  not  multifariousness ;'  for  idtboug^  it  was  true,  that  the 
executor  of  one  estate  had  no  concern  with  the  other,  yet  the 
demand  of  the  plaintifls  necessarily  involved  the  accounts  of 
both  estates.  But  there  is  some  reason  to  doubt,  if  this  ded>< 
ion  is  upon  principle  maintunable.' 

§  586.  So,  where  a  mother,  who  clumed  an  annuity  (ta 
herself,  joined  her  children  -with  ber  as  plaintifis  in  a  Bill,  the 
object  of  which  was  to  establish  two  distinct  claims,  arising  un- 
der separate  instruments,  the  mother  claiming  the  annuity  un- 
der one,  and  the  children  a  joint  interest  with  the  mother  by 
a  settlement  under  the  other ;  on  a  demurrer  for  multifarious- 
ness, the  Court  disallowed  it,  saying,  that  the  whole  case  of  the 
mother  being  property  the  subject  of  one  Bill,  the  suit  did  not 


1  Campbell  f.  Mackajr,  1  htylne  &  Craig,  GD3,  623,  and  caacfl  before  cited. 
a  Tomer  v.  Bobinioa,  1  Km.  &  Slu.  B.  818 ;  S.  C.  6  Madd.  R.  9i. 
3  Dunn  V.  Dnnn,  i  Sim.  R.  3!9  ;  Campbell  e.  UMkar,  1  Mjlne  &  Cnig, 
SMj  Ante,  j  aTS.aod  note. 
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become  multifarious,  because  all  the  plaintiff  were  not  interest- 
ed to  an  equal  extent.^  It  may  be  added,  that  the  annuity  given 
to  Ae  mother  was  npon  the  ground  of  her  maintuning  the 
children.^ 

§  5Sn.  There  is  yet  another  case  still  more  sb'ong,  where  a 
Bill  was  filed  by  seventy-two  underwriters,  to  restrain  several 
actions  upon  different  policies  of  insurance,  effected  by  the  de- 
fendants upon  different  ships.  The  defendants  had  a  common 
interest  in  all  the  actions,  as  the  owners  of  all  the  ships,  and 
the  plainti%  a  common  defence  in  all  the  actions.  But  the 
plaintifls  in  the  Bill  had  no  joint  interests.  They  were  not 
only  all  liable  to  separate  actions ;  but  they  were  actually  de- 
fendants in  separate  actions.  They  united  in  one  Bill  against 
all  the  plaintiffs  in  all  the  actions,  for  the  purpose  of  obtaining 
a  discovery  in  aid  of  their  defence  against  all  the  actions.  A 
demurrer  was  put  in  for  multifariousness ;  but  it  was  overruled 
by  the  Court.' 

1  Kaye  v.  Hoore,  1  Sim.  ft  Sta.  61 ;  Campbell  v.  Hftcks}',  1  Mylne  ft  Cnug, 
6M. 

■  Dann  v.  Donii,  2  Sim.  B.  329. 

3  Eennagton  v.  White,  a  Price,  R.  164 ;  Iiring  c.  Tienna,  McCIell.  &  Younge, 
B.  dS9.  This  cue  seems  Dtterij  inconustent  -with  principle,  nnleai  it  can  be 
asserted,  that  in  all  cams,  where  pardes  have  a  separate  and  distinct  interest 
which  the^  seek  to  assert  bf  a  defence,  common  to  them  all,  ag^nst  the  adverm 
partf,  that  community  of  defence  is  sufficient  to  entitle  them  to  join  in  one  BUL 
Bnch  a  propontion  does  Dot  seem  supported  in  any  other  case.  Lord  Abinger, 
in  Mills  V.  Cappbell,  !  Yonnge  &  Coll  3S9,  S9S,  397,  affirmed  the  principle  of 
this  case  in  the  fullest  manner,  and  applied  it  to  the  case  not  onlj  of  different 
policies,  bwt  of  policies  which  might  gixe  rise  to  different  actions,  as  policies  nn- 
der  seal  and  policies  not  under  seal.  On  this  occasion  he  sud  :  "  As  to  the  ot>- 
jectioa  fbr  mnltifarionsiiess,  it  appears  to  me  that  there  is  no  distinction  in  prin* 
ciple  between  this  case  and  those  which  have  been  cited,  where  the  underwriters, 
having  been  sued  upon  different  policies,  the  Court  has  not  pat  them  to  file  dif< 
ferenlBillg  to  restrain  the  actions.  The  circumstance  that  one  of  the  poUcies 
in  this  case  is  under  seal,  and  the  other  not  under  seal,  can  make  no  i^fference. 
Formerly  the  only  difference  would  hare  been,  that  in  the  adjons  on  the  poli- 
cies the  corporation  of  the  London  Assarance  might  hare  pleaded  specially,  that 
the  plaintiff  had  no  interest,  while  the  othen  would  have  given  that  fiict  in  evi- 
dence nnder  the  general  issne.  Ante,  §  3SS  a.  Bat  the  late  act,  (S  ft  4  Will.  IT. 
o.  42  i  Beg.  Gen.  H.  T.  4  WUL  IT.,)  renden  it  necenarj  for  underwriters,  even 
EQ.  PL.  42 
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§  537  <!•  It  ia  upon  grounds  very  analogous,  that  it  has  been 
held,  that  distinct  and  Beveral  judgment  creditors  may  join  in 
one  Bill  for  discoTery  and  relief,  in  order  to  set  aside  fraudulent 
conveyances,  which  have  been  made  by  their  debtor  ia  fraud  of 
his  creditors ;  for  they  all  have  a  common  interest  in  the  suit ; 
and  if  they  succeed,  the  decree  will  be  eqoaUy  beneficial  to  all, 
in  proportioD  to  their  respective  interests.'' 

§  598.  But  in  other  cases,  where  the  defendants  have  not  a 
common  interest;  but  the  Bill  contains  distinct  matters,  wfaidi 
may  affect  them  in  different  ways ;  or  in  which  their  interests 
may  be  entirely  distinct  and  disconnected ;  or  with  a  large 
portion  of  which  they  have  no  concern  whatsoever ;  there  upon 
the  grounds  already  stated,  the  oljection  of  mnltiiariousness 
by  different  defendants  is  often  sustained.  Thus,  as  we  have 
already  seen,  in  the  case  of  the  union  of  eight  charitable  do- 
nations in  one  Bill,  where  another  corporation  was  interested 
in  one  only,  the  latter,  if  made  a  defendant,  might  demur  to 
the  Bill  for  multifariousness.'  So,  where  an  Information  and 
Bill  was  filed  for  tfie  general  administration  of  two  charities, 
and  also  impeaching  a  transaction,  by  whidi  a  part  of  the 


b  anmnpgit,  to  plead  specUUjr  in  m&tten  of  this  nature.  ThoTefore,  in  Ikct,  tlw 
two  nctJoDB  would  be  met  hy  the  same  Bort  of  plea.  Upon  these  grouDda,  it  ap- 
pears to  me  that  the  first  objection  fiuU."  See  also  Janaon  v.  Solarte,  S  Yoange 
&  Coll.  127.  Notwiihctanding  the  weight  of  this  additional  authority,  it  ii  not 
easy  to  state,  how  it  can  be  reconciled  with  the  general  rule  on  the  subject  of 
mnlUrarioDsnees.  Ante,  §  tSl,  note,  287  a.  It  b  obvious,  that  Lord  Cottenham 
was  not  prepared  to  go  to  this  length  in  Campbell  v.  Mackay,  1  HjIdh  &  Crwg, 
624,  G2S.  See  A]ite,SS79,  note,  280,981, 28e,and  note,  286  a  ;  Mitf.  £q.  FL 
l^  Jeremy,  181,  182;  Cooper,  Eq.  Fl.  182,183.  Sec  also  BriockerhoS'i'.Brona, 
e  Johns.  Ch.  R.  18D,  157;  Ante,  g  161,  note;  1  Moat.  Eq.  PI.  Tl~74. 

1  Brinckerhoff  c. Brown,  G  Johns.  Ch.  R.  150,  IGI  ;  S. P.  Dix  e. Briggs,  9  F^, 
B.fi95;  Sizer  V.  MuUer,  S  Paige,  60S ;  Ante,  S  161,  note,  286,  and  note,  where 
this  doctrine  is  questioned  and  considered.  See  also  Hudson  v.  BAaddixui, 
12  Simons,  JL  416, 418 ;  Ante,  §  286  b,  which  is  not  easily  reconcilable  with  the 
cases  stated  in  Post,  §  S37,  and  §  537  a. 

■  Ante,  §  532 ;  Attomer-Gencral  v.  Uerchant  Tailors'  Companr,  5  Sim.  288 ; 
8.  C.  1  Mylne  it  Keen,  189-191.  See  another  illustration  in  Rheam  v.  Smith 
S  Phillips,  726. 
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charity  lande  had  been  exchanged ;  a  demurrer  by  one  of  tlie 
defendants,  who  had  iakea  the  charity  lands  in  exchange,  on 
the  ground  of  multifariousneas,  was  allowed ;  for  the  defendant 
had  nothing  to  do  with  the  general  administration  of  the  chari- 
ties ;  but  only  with  so  much  of  the  matters,  as  regarded  the 
exchange  of  the  charity  landa.^     This   case   was  afterwards 


1  AUorney-Genetal  ■>.  Cndock,  8  ffimons,  R.  46fi ;  8.  C.  revened,  8  Mjine  & 
Ct»g,  85.  The  ravcml  tamed  upon  tpwial  gnranda,  not  impugning  the  general 
rule.  The  BUI  chained  colliuiDa  bj  the  defendant  (who  took  the  oljection  of 
mnldrariousneia)  with  the  tnuteei,  in  ft  breach  of  the  Inut  in  raapect  to  a  part  of 
the  charity  eitates ;  and  the  Lord  Chancellor  wm  of  opinion,  that  on  this  ac- 
count (he  derendant  wai  properlj  made  a  partjr  to  the  niit,  u  the  objects  of  the 
Bill  were  not  only  to  hare  an  acconnt  of  the  charit]',  but  alao  to  have  the  er- 
chonge  set  aside,  now  trusteei  apptunted,  and  the  rents  apportioned  among  the 
difTerent  charitable  objects.  On  this  occasion,  Lord  CottCDham  nid :  "  The  da- 
fendant,  Cradock,  sajs,  that  he  is  improperly'  mixed  up  with  the  accounts  relatiTe 
to  the  other  property  of  this  trust;  and  that,  althongh  the  infonnation  stales  a 
case  against  bim,  which,  if  tme,  might  entitle  the  Attomey-GeDcral  to  nse  hiin 
in  respect  of  the  property  which  is  alleged  to  haxe  been  separated  from  tlie 
charity,  he  ought  not  to  be  made  a  party  to  the  suit,  the  object  of  which  is  to 
have  a  general  acconnt  taken  of  the  property  of  the  charity,  and  an  apportioO' 
ment  of  that  proper^  to  the  seveial  purposes  to  which  it  is  alleged  to  belong. 
The  first  point  to  be  determined  is,  whether  he  is  not  so  invotred  with  that  part 
of  the  property  which  Eeadlam  is  said  to  have  diverted  from  the  charity,  as  to 
make  it  imponiUe  to  proceed  against  Headlam,  with  respect  to  that  proper^, 
without  joining  Cradock  ;  and  I  think,  that,  under  the  circnmstances  stated,  it 
is  quite  imposmble,  that  the  snit  could  be  prosecuted  in  the  absence  of  Cradock. 
^e  alleged  breach  of  trust  connsti  in  Headlam  and  Cradock  diverting  an 
estate,  subject  to  charitable  purposes,  by  way  of  exchange  for  an  estate  which 
belonged  to^them  jointly.  The  exchange  complained  of  is  one  transaction,  and 
&e  consideration  is  property  in  which  they  were  jointly  interested.  If  that  be 
so,  the  question  is,  whether  the  objection  of  multi&rioasness  can  possibly  apply ; 
whether  a  party,  who  has  been  implicated  with  a  trustee  in  a  breach  of  trust,  as 
to  part  of  the  property  which  is  the  subject  of  the  infbrmatioo,  can  say  that,  in 
order  to  accommodate  him,  yon  shall  sever  the  case  against  that  par^cular  trus- 
tee from  the  case  against  the  trustees  generally.  In  many  cases  it  would  be 
utterly  impossible  so  to  proceed ;  for  if  jon  are  bound  to  separate  that  part  in 
which  the  trustee  was  concerned  with  the  other  party,  yon  may  make  that  suit 
defective  which  ought  to  be  institnted  against  all  the  trasteea  in  respect  of  the 
whole  interest  in  the  charity.  Now  this  suit  would  be  defective,  if  that  port 
wluch  relates  to  the  transaction  in  which  Headlam  and  Cndock  were  together 
concerned,  were  separated  from  the  rest,  the  olject  being  to  have  an  acconnt 
taken  ol  the  whole  of  the  charity  proper^,  and  an  apportJomuent  of  the  piop- 
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overruled  ;  but  the  doctrine  would  have  been  regularly  tme,  if 
the  defendant  had  not  ao  mixed  himself  up  id  the  transactions, 


ertf  among  the  difierent  purpoies  for  which  it  «u  dengned.  Ad^  thing  more 
incoavenient  than  having  agalnal  Headlam  one  mil  for  th&t  part  of  the  aceonnt 
vhich  relate!  to  the  property  in  respect  of  whkh  Cradock  ii  inleretled,  and 
another  »oit  for  the  remainder,  there  conid  not  well  be.  It  ii  obTioiu,  that  tliat 
wonld  be  a  moat  iQconrenient  and  improper  mode  of  carrying  on  the  BuiL 
Would  it  ever  occur  to  any  one  to  file  one  Bill  against  Uie  trastce  for  one  part 
of  the  transaction,  and  another  Bill  for  another  part  of  the  transaction?  Then, 
is  a  party  entitled  to  ruse  thia  objoction,  who  has  made  himself,  by  nniting  with 
the  tnislee  in  a  breach  of  tnut,  part  and  parcel  of  the  transaction  ?  The  object 
of  the  rule  against  multifariousness  u  to  protect  a  defendant  from  unnecessary 
expense ;  but  it  would  be  a  great  pcrvennon  of  that  rule,  if  it  were  to  impose 
upon  the  pl^ntifTi,  and  all  the  other  defendants,  the  expenses  of  two  snita 
instead  of  one.  The  object  of  the  suit  is  to  establish  that  Cradock  has,  by 
means  of  the  transaction  stated  in  the  infonnaCion,  become  a  trustee  of  part  of 
the  charity  estate.  Suppose  he  had  been  an  actual  instead  of  a  constructive 
trustee,  and  the  object  was  to  have  accounts  taken,  and  an  admiiustration  made 
of  the  whole  of  the  charity  property,  could  he  object  on  that  gronod,  that 
he  was  a  trustee  only  of  a  part  of  the  charity  property,  and  that  he  conld 
not  be  made  a  party  to  a  suit  relating  to  the  whole  !  If  that  were  to  prevail,  it 
woald  be  directly  against  the  decision  of  the  Vice-Chancellor,  which  I  affirmed 
in  Campbell  v.  Mackay,  (1  Mylne  tt  Ciwg,  603).  There,  some  of  the  parlies 
were  troalees  of  part  only  of  the  tnut  property  in  question ;  but  the  trusts  were 
so  united,  by  the  allegations  of  the  Bill,  that  the  whale  was  made  one  fund; 
and  first  Uie  Vice-Chancellor,  and  afterwards  myself,  were  of  opinion,  that,  in 
such  a  slate  of  ctroumstanccs,  tbo  objection  of  mull iiariousn ess  conld  not  be 
sustained.  If  that  be  so,  according  to  the  deciwon  in  Campbell  v.  Mackay,  when 
the  defendant  is  a  tmsteo  only  of  part,  but  which  part  is  so  blended  with  the 
remainder  as  to  make  it  improper  to  separate  it,  is  greater  favor  to  be  shown  to  a 
person  who  becomes  one  of  the  trustees  by  joining  with  another  trustee  in  commit- 
ting a  breach  of  trust  ?  The  doctrine  of  multifariousness  would  be  carried  much  too 
far  if  that  were  to  be  the  case.  That  would  hare  been  the  opinion,  which,  in- 
dependently of  any  deciuon,  I  should  have  formed  upon  principle,  and  npon  th« 
case  of  Campbell  u.  Mackay,  in  which  both  his  Honor  the  Vice-Chancellor,  and 
myself,  concurred.  The  present  case,  however,  is  almost  identical  with  Salvidge 
V.  Hyde,  S  Madd.  13S,  and  Jac  R.  161,  not  according  to  the  facts  of  that  casBi 
but  according  to  the  facts  of  tlie  case  which  Lord  Eldon  assumed  was  brongbt 
before  him.  In  Salvidge  v.  Hyde,  there  was  not  such'  a  nnion;  there  was 
a  distinct  case  against  the  defendant  Laying,  who  was  alleged  to  have 
improperly  purchased  part  of  the  testator's  estate.  The  Vice-Chancellor,  Sir 
J.  Leach,  was  of  opinion,  that  of  itself  would  not  raise  the  objection  of  multi- 
brionsness,  npon  the  ground,  that  there  was  one  entire  object,  namely,  the  ad- 
ministration of  the  estate.  When  the  case  came  before  Lord  Eldon,  he  did  not 
go  to  that  extent,  nor  did  he  concur  in  the  opinion  of  the  Vice-Chancellor. 
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88  to  become  a  party  to  the  breach  of  trust  by  the  trustees, 
and  if  the  very  objects  of  the  Bill  did  not  absolutely  require, 
liim  to  be  )oined.^ 

§  5SQ.  The  conclusioD,  to  which  a  close  survey  of  all  the 
anthoritiea  will  conduct  us,  seems  to  be,  that  there  is  not  any 
positive,  inflexible  rule,  as  to  what,  in  the  sense  of  Courts  of 
EquitjT,  constitutes  muldfariousness,  which  is  fatal  to  the  suit 
on  demurrer.  These  Courts  have  always  exercised  a  sound 
discretion  in  determining,  whether  the  aabject-matters  of  the 
aoit  are  properly  joined,  or  not ;  and  whether  the  parties,  plain- 
ti&  or  d^endants,  are  also  properly  joined,  or  not.  And  it  is 
not  very  easy,  a  priori,  to  say  exactly,  what  is,  or  what  ought 

CalUrord  wai  a  tmitee,  wbo,  u  well  u  Lapng,  irac  alleged  to  hare  parcfaaaed 
part  of  the  trust  estate.  It  was  there  argued,  at  the  bar,  that  the  laod  uld  to 
CnUiford  was  in  part  iocloded  id  the  laad  aold  to  Lajing,  so  that  the  pnrchasea 
were  necenarilf  connected.  Hie  partiea  at  the  bar  were  driven  to  that  argn- 
ment ;  and  then  Lord  Eldon  says,  '  If  CnUiford  purchased  for  himself,  which  he 
could  not  do,  and  then  Laying  bonght  of  him,  that  would  be  one  thiog ;  but 
what  charge  is  there  in  the  Bill,  that  Laytog  purchased  what  Culliford  bought? 
If  an  executor,  having  a  power  to  sell,  agrees  to  sell  to  A.  B.,  can  a  Bill  be  filed 
against  him,  and  also  for  a  general  administration  of  the  estate  ?  He  la&j  have 
made  tDfinitelj'  too  good  a  bargain  with  the  trustee,  to  sell ;  one  that  the  Court 
wonld  not  allow  to  stand ;  bnt  that  is  no  ground  fbr  making  him  a  party  to  the 
general  administration.  The  case  must  depend  on  the  charges  of  the  Bill ;  they 
■nay  be  such  as  to  unite  persons  who  are  ordinarily  disunited.'  (Jac.  B.  155.) 
It  is  imposaiblo  to  mieundentand  what  Lord  Eldon  means.  He  says,  in  effect, 
'Ton  are  proceeding  against  CnUiford.  If  the  allef(Btion  in  the  Bill  connects 
the  other  party  with  the  purchase  by  Culliford,  I  don't  dispute  that  he  is  prop- 
edy  jCMued ;  but  here  is  a  &ilure  of  that  ground,  because  t^  BiU  does  not  allege 
any  connection  between  the  purchase  by  Culliford  and  the  purchase  by  Laying;' 
and  upon  that  ground,  obriously.  Lord  Eldon  decided  the  case ;  namely,  because 
the  two  purchases  were  not  connected.  Now,  here  it  is  different ;  because  there 
b  one  property,  one  consideration,  and  it  is  obrionsly  impossible  to  proceed 
against  one  party  without  theother.  I  consider,  therefore,  not  on  general  pHnu- 
plesonly,  but  on  the  distinct  authority  of  Lord  Eldon,  that  the  objection  of  rani- 
tiiatiousness  cannot  be  suet^ned.  The  case  put  to  him  from  the  bar  in  Salvidge 
P.  Hyde,  and  on  which  he  observes,  was  as  nearly  as  pos»bIe  identical  with  this. 
The  demurrer  must  be  overruled."  (See  Pearse  o.  Hewitt,  T  Sim.  471 );_  At- 
torney-General p.  Cradock,  SMylne&Crdg,  93-97;  Ante,  §  271,  278  a;  Sal- 
vidge V.  Hyde,  S  Madd.  B.  138 ;  S.  C.  Jao.  R.  151 ;  Lund  v.  Blanshard,  4  Hare. 
B.9;  Ante,  §874. 
t  Attomej-Genetal  v-  Ciadock,  3  Mylne  &  Craig,  SS. 
4»« 
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to  be  the  true  line  regulating  the  course  of  pleading  on  this 
point.  All  that  can  be  done  in  each  particnlar  case,  as  it  arises, 
is  to  consider,  whether  it  comes  nearer  to  the  class  of  decisions, 
where  the  objection  is  held  to  be  fatal,  or  to  the  other  class, 
where  it  is  held  not  to  be  fatal.^  And  in  new  cases,  it  is  to  be 
presumed  that  the  Court  will  be  governed  by  those  analogies, 
which  seem  best  founded  in  generid  convenience,  and  will  best 
promote  the  due  administration  of  justice,  without  multiplying 
unnecessary  litigation  on  the  one  hand,  or  drawing  suitors  into 
needless  and  oppressive  expenses  on  the  other. 

§  540.  It  is  also  to  be  considered,  that  the  objection  of  mtd- 
tifariousness  is  not  confined  to  cases,  where,  upon  the  actual 
frame  of  the  Bill,  there  is  a  necessity  for  all  the  persons,  named 
as  defendants,  being  made  parties,  or  for  other  persons  being 
made  parties.  Many  Bills  may  not  be  multifariotis,  as  to  some 
persons  interested  in  the  whole  of  the  subject-matter,  which  may 
be  so,  as  to  others  interested  in  a  part  of  it ;  as,  for  example,  in 
the  case  t{  distinct  purchasers  of  different  parcels  of  proper^ 

>  Campbell  V.  Macksy,  I  Mylne  &  Craig,  621,  622.  Nearly  all  the  preced- 
ing observations  upon  multifarioueness  have  been  drawn  from  the  learned  and 
elaborate  judgment  of  Lord  Cottenham,  in  Campbell  i).  Mackay,  1  Mylne  & 
Craig,  €16,  626,  which  will  amply  reward  the  diligent  perusal  of  the  reader.  lo 
Hoggart  V.  Cutts,  1  Craig  &,  Phill.  204,  SOS,  Lord  Cottcnham  said :  "  The  cue* 
in  which  the  objection  of  muItifariouEiiess  bae  been  ovcrraled  at  the  bearing, 
are  cases  where  the  questions  blended  together  are  such  as  it  is  inconvenient,  as 
a  general  rale,  to  unite  in  one  suit,  but  which  the  Court  can  nevertheless  deal 
with  when  so  united.  Here  the  questions  blended  tc^etber  are  snch  as  the 
Court  cannot  so  deal  with."  In  the  Trustees  of  Watertown  v..  Qowen,  i  Paige, 
R.  S10,  it  was  held  by  the  Court,  that  where  each  of  the  plaintiffs  had  a  distinct 
right  and  title,  but  the  injury  was  the  same,  or  common  to  both,  it  being  a  nnis- 
ance  to  both,  they  might  well  join  in  a  Bill  to  restrain  the  erection  of  tbo  nni»- 
auce,  allhongh  each  of  them  might  file  a  separate  BUI  for  the  same  pnrpose. 
The  language  of  the  Court  ■was :  "  If  each  of  the  complainants  had  a  right  to  file 
a  Bill  to  restrain  the  erection  of  this  nuisance,  as  they  had  a  common  right,  and 
the  injury  was  the  same,  or  common  to  both,  I  see  no  valid  objection  to  their 
joining  in  one  anit"  When  the  Court  here  spoke  of  a  common  right,  it  was  not 
intended  that  the  pltuntifis  had  a  jnst  right,  but  only  a  right  of  a  mmilar  nature, 
which  might  be  similarly  affected  by  the  same  noiaance.  See  also  Oliver  v. 
Piatt,  S  Howard,  S.  C.  B-  412. 
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being-  made  defendants,  or  omitted  to  be  made  defendants.^  But 
that  can  furnish  no  reason  for  the  Court's  proceeding  in  the  ab- 
sence of  any  persons,  who  ought  to  be  present,  as  to  saj  part 
of  the  case ;  or,  if  they  are  made  parties,  for  depriving  them  of 
the  benefit  of  tiie  objection  of  multifariousness.  It  will  only 
prove  that  the  plaindfi^  have  adopted  a  wrong  course  from  iix 
beginning,  in  the  very  frame  of  their  Bill,  by  unitmg  distbct 
matters  agunst  different  defendants." 

§  541.  (3.)  In  the  next  place,  as  to  demurrers  for  the  want 
or  defect  of  parties,  and  for  misjoinder  of  parties.  After  the 
very  fall  discussion  of  the  subject  of  who  are,  and  who  are 
not,  proper  and  necessary  parties  to  Bills,  in  the  preceding 
pages,  but  little  remains  to  be  said  in  this  place.'  Whenever 
the  want  of  proper  parties  appears  on  the  face  of  the  Bill,  it 
constitutes  a  good  cause  of  demurrer.*  If  the  parties,  not 
brought  before  tlie  Court,  are  necessary  and  proper  to  the 
decree  to  be  made  under  the  Bill,  the  exception  may  also  be  in- 
sisted upon  in  the  answer,  or  at  the  hearing.'     When  the  ob- 

t  Ante,  §  S84  a. 

>Lunudeii  t>.  Frazer,  Mich.  1836,  15  Law  Journ.  81;  S.  C.  1  Mjlne  & 
Craig,  589. 

s  Ante,  g  72^233.  In  addition  to  the  caacs  already  cited  on  the  rabject  of 
Bilk,  brought  bj  Bome  itockholdera  in  a  conipan;^  'Q  behalf  of  all,  (ante,  S  lOS, 
109,)  we  may  add  the  Teiy  recent  case  of  'Vigors  v.  Audley,  9  Sim.  R.  72,  and 
!  Mflne  k  Crug,  49,  where  a  Bill  was  brought  by  Bome  of  the  sbarehotden  of 
a  mining  conipanj'  in  behalf  of  all,  ag^nst  the  directoni  of  the  company,  to  pre- 
vent the  mmiey  of  the  sbarehotdera  from  being  appropriated  to  the  use  of  any 
penoiu,  otherwise  than  for  the  general  beneGl  of  the  ibarebolden.  On  a  de- 
morter  for  want  of  parties.  Lord  Cottenham  overmled  the  objection,  saying, 
diat  the  precedent  id  Hitchens  v.  CongreTe,  i  'Rasa.  R.  S62,  was  BiricCly  appli- 
cable to  the  case ;  and  that  in  the  absence  of  precedent,  it  was  the  business  of 
the  Court  to  adapt  its  practice  to  the  wants  of  the  public,  at  the  same  lime  doing 
M  little  violence  as  poMible  to  the  rales  of  established  practice. 

1  Cockbnm  v.  Thompson,  13  Tes.  325;  Ante,  §  72,  336;  Post,  g  544,  810. 
The  absence  of  a  necessary  party  to  any  part  of  the  relief  prayed  by  the  Bill, 
thoogh  the  prayer  be  in  the  altematiTe,  u  a  good  objection  on  demurrer. 
Penny  k.  Watts,  2  Phillips,  149. 

G  Ante,  §  73,  !Se,  !S3  ;  Mitf.  Eq.  PL  by  Jeremy,  180,  ISI,  32S ;  Cooper,  Eq. 
PL  189;  Kotnnson  t>.  Smith,  3  Paige,  B.  822;  Mitchell  t>.  Lenox,  2  Paige,  R. 
381. 


-obvGoo»^lc 


500  EQUITY   PLEADINGS.  [cH.  X. 

jection  is  taken  by  demurrer,  if  sust^ned,  the  defendant  will 
be  entitled  to  his  costs ;  but  when  it  \a  taken  at  the  hearing 
only,  the  defendant  is  usually  not  entitled  to  his  costs.^  But, 
in  such  cases,  the  Court  will  always  give  leave  to  make  the 
new  parties,  either  by  an  amendment,  or  by  a  supplemental 
Bill,  when  substantia]  justice  between  Ae  actual  parties  to  the 
suit  requires  it.'  And  even  if  the  Bill  should  be  dismissed  for 
this  defect,  the  dismissal  will  be  without  prejudice  to  another 
Bill.' 

§  543.  When  the  parties,  who  are  omitted,  are  mere  formal 
parties,  if  the  objection  is  not  taken  by  demurrer,  or  by  plea, 
the  Court  will  be  indisposed  to  listen  to  the  objection  at  the 
hearing ;  and  if  it  can  properly  do  so,  it  will  dispose  of  the 
cause  upon  its  merits,  without  requiring  such  formal  parties  to 


1  Cooper,  Eq.  Fl.  135 ;  Court  t>.  Jeffrey,  1  Sim.  &  Stu.  105 ;  Mitchell  v. 
Bailey,  3  Madd.  R.  81 ;  Mitf.  Eq.  F\.  by  Jeremy,  40, 181,  325,  326. 

SAnCe,  §  237;  Post,  §  SSI;  Milligan  i>.  Wtchell,  1  Mylne  &  Craig,  4S8; 
Mitf,  Eq.  PI.  by  Jeremy,  326.  When  the  pliuntiff  ii  allowed  leave  to  amend 
on  account  of  the  want  of  proper  partiM,  be  poMesses  the  incidental  right  to 
amend  by  charging  all  such  matters  as  conititnte  the  Equity  of  his  case,  against 
the  new  parties.  Stephens  n.  Frost,  2  Tounge  &  Coll.  297  ;  Bateman  v.  Mar- 
gerison,  6  Hare,  C02.  The  usual  order,  which  ia  made  at  the  hearing,  is,  that 
the  came  shall  stand  over,  and  the  pl^ntiffs  shall  be  at  liberty  to  amend  th^ 
original  Bill,  for  the  parpoee  of  adding  parties,  as  they  might  be  adviaed.  Some- 
timei  an  altematiTe  cl&use  is  added,  or  to  show  why  they  are  unable  to  bring 
all  the  proper  parties  before  the  Conrt.  Milligan  p.  Mitchell,  I  Mylne  &  Craig, 
iS3,  434,  442,  443.  But,  under  such  circnmstonces,  where  the  exception  really 
taken  was  to  a  want  of  parUes  defendants,  the  plainlifis  will  not  be  at  liberty  to 
make  new  parties  plaintiffs,  and  to  make  new  charges  and  statements  applicable 
thereto.  Milligan  v.  MitcheU,  1  Myloe  &  Crdg,  433,  442,  443;  Miller  v. 
McCan,  T  Paige,  R.  451.     And  see  Gibson  «.  Ingo,  5  Hare,  16G. 

3  Stafford  v.  City  of  London,  1  P.  WIU.  428  ;  S.  C.  1  Str.  95 ;  Jones  v.  Jones, 
8  Atk.  112 ;  S.  C.  1  IKck.  R.  96.  It  is  reported  to  have  been  said  bj  Lord 
Hardwicke,  in  an  anonymous  case,  2  Atk.  island  in  Jones  ei.  Jones,  3  Atk.  Ill, 
that  a  Bill  in  Chancery  ia  never  dismissed  ibr  want  of  parties;  but  it  stands  over 
npon  payment  of  the  costs  of  the  day.  But,  however  true  this  may  be  as  a 
general  rule  of  practice,  it  is  not  nniversally  true;  for  if  the  necessary  parties 
cannot  be  made,  as  is  sometimes  the  case,  the  Bill  mast  bo  dismissed.  See  ante, 
S  81,  86  ;  Ray  v.  fenwick,  3  Bro.  Ck  R.  25 ;  Rnasell  o.  Clarke's  Ex'rs,  7  Cranch, 
S.  69,  99.    See  also  MilUgan  r.  MiUedge,  8  Cranch,  B.  320 ;  Ante,  g  75,  236. 
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be  joiaed.^  And  if  the  joinder  of  a  foimal  party  would  oust 
the  jurisdiction  of  the  Court,  it  will  proceed  to  a  decree  upon 
the  merits  of  the  case  between  the  parties  actually  before  the 
Court,  who  bare  the  real  and  substantial  interests  in  the  con- 
troversy, whenever  it  can  be  done  without  prejudice  to  the 
rights  of  others.^ 

§  54S,  Whenever  a  demurrer  is  put  in  for  want  of  neces- 
sary parties,  it  must  (as  we  have  seen) '  show  who  are  the 
proper  parties,  irom  the  facts  *stated  in  the  Bill,  not  indeed  by 
name,  for  that  might  be  impossible ;  but  in  such  a  manner,  as 
to  point  out  to  the  plunti£f  the  objection  to  his  Bill,  and  to 
enable  him  to  amend  by  making  proper  parties.* 

§  54i4f,  As  to  the  misjoinder  of  parties.  If  the  misjoinder 
ia  of  parties  as  plaintifl^,  all  the  defendants  may  demur  ;  for, 
as  we  have  seen,  such  a  misjoinder  is  a  proper  ground  of  objec- 
tion." If  the  misjoinder  is  of  parties  as  defendants,  those  only 
can  demur,  who  are  improperly  joined."     But  if  a  person  is 

1  Ante,  g  221,  2S9. 

■  Wonnlej  ti.  Woimley,  8  Wheat  4SI ;  Anta,  §  79,  note,  2!1,  S3». 

3  Ante,  §  a3S,  SSS. 

4  Uitf.  £q.  PI.  bj- Jeremy,  ISO,  181 ;  Fjle  v.  Price,  G  Teg.  780,  TSl ;  Attor- 
n^-Genenlo.  JackMQ,  11  Vea.  869;  Cooper,  Eq.  PI.  187;  AUorner-GeDeral 
V.  Poole,  4  Mjlne  &  Crtag,  R.  17  ;  Ante,  §  2S8.  The  form  of  a  demurrer,  for 
want  of  nacBnarf  partiei,  as  given  in  Tan  HeythnTaoo,  £q.  Drafti.  CIS,  ti  u 
follow*:  —  "  These  dofeadants,  bf  protestation.  Sic.,  do  demur  to  the  mid  Bill, 
and  for  cause  of  demnrrer  shoir,  that  it  appear*  hj  the  said  complainant's  own 
ahowing  in  the  said  Bill,  thA  J.  S.,  therein  named,  is  a  necessary  party  to  the 
said  Bill,  inasmach  as  it  is  therein  stated,  that  the  said  testator  did,  in  his  life- 
time, by  certain  conTeyancss  made  to  the  said  J.  S.,  in  consideration  of  £  — ,  con- 
vey to  him  by  way  of  mortgage,  certain  estates  in  the  said  Bill  mentioned,  for  the 
purpose  ofpayingthestud  testator's  aid  debts  and  legacies  ;  but  j^t  the  aud  com- 
phunant  hath  not  made  the  said  J.  S.  a  party  to  the  said  Bill.  Wherefore,"  See. 
It  has,  however,  been  held,  that,  upon  a  demurrer  to  a  Bill  for  want  of  Equity, 
the  olgection,  that  Ibe  Bill  is  defective  for  want  of  parties,  may  well  be  taken. 
Temon  v.  YeiuoD,  in  Cbaaceiy,  (England,)  Pebmarj',  1S37.  So  the  objection 
may  be  taken  in  the  same  way,  if  persons  are  improperly  made  plaiatifis.  Getb- 
ing  v.  Vignn,  November  8, 1836,  before  the  Vice-Cbancellor  of  England. 

'Ante,  g  232,  SSS,  £37,  279,  283,609,641;  Cuff*  ■>.  Platell,  4Rusa.242. 
King  of  Spain  u.  Machado,  4  Ru».  220 ;  Bell  v.  Cnreton,  3  Mytne  &  Keen, 
DOS,  G12. 

>  Wbilbeck  D.  Edgar,  2  Barb.  Ch.  R.  106.    Wbere  a  person  having  a  distinct 


-obvGoo»^lc 


502  EQUITY   PLEADINGS.  [CH.  X. 

improperly  joined  as  a  defendant,  who  is  without  the  jarisdio- 
tion,  and  ia  therefore  a  par^  only  by  virtue  of  the  usual  prayer 
of  process,  such  misjoisder  will  not  affect  the  cause ;  for  uDtil 
be  has  appeared  and  acted,  no  decree  can  be  had  against  him.* 
And  in  cases  of  misjoinder  of  plainlifis,  the  objection  oug'ht  to 
be  taken  by  demurrer  ;  for  if  not  so  taken,  and  the  Court  pn^ 
ceeds  to  a  hearing  on  the  merits,  it  wiU  be  disregarded,  at 
least,  if  it  is  does  not  mat^ally  afiect  the  propriety  of  ^ 
decree.' 


deriTntiTe  interait  under  anotber  penon,  is  made  ajwnt  pluotiff  with  him,  auA, 
for  example,  as  a  parcbaser  ander  a  settler,  wherebotharepUntifia.tatet  aside 
the  settlement,  the  parchiiser  can  hare  no  relief,  upon  such  a  Bill,  although  he 
might,  in  a  Beparate  suit,  have  been  entitled  to  relief.  Bill  v.  Cnretan,  S  My Ine 
&  Eeea,  50S,  612.  See  Hunter  v.  Richardwn,  6  Madd.  B.  89.  Where  a  per- 
■on  has  been  improperly  made  a  plaintiff,  frho  shoold  upon  the  circnmstaDces  tt 
the  case  have  been  made  a  defendant,  the  Court  will  sometimes  allow  an  amend- 
ment to  be  made,  hy  striking  oat  the  party  as  pluniiff,  and  making  him  a  defend- 
ant. Aylwin  r  Bnj,  2  Yonnge  &  Jerr.  018,  note.  And  if  the  canse  has  pro- 
ceeded to  a  hearing,  the  Conrt  has  sometimes  gone  the  length  of  decreong 
agtunst  that  plaintiff  and  the  defendants,  in  favor  of  the  other  plaintiffs,  in  the 
same  manner  as  if  he  had  been  a  co-defendant  instead  of  being  a  plaintiff.  Hor> 
ley  «.  Hawke,  cited  3  Yoange  &  Jerv.  630 ;  and  Sa&ty  v.  King,  [15  Law  Jonn. 
67,  93,  Mich.  Tenn,  1836 ;  S.  C.  1  Seen,  B.  601,  619  ;  Jansoa  v.  Solerte, 
S  Tounge  A  Coll.  132. 

1  Fringle  v.  Crooks,  S  Yoange  &  CoU.  666.  A  qnsre  is  suggested  in  tUs 
case,  whether  misjoinder  of  a  defendant  is  in  anj  case  a  groDod  for  a  demnmr. 
See  ante,  §  203,  221,  232,  236,  237,  271  a-278  a,  279,  283,  892,  S09,  SIO. 

>  Trustees  of  Watertown  r.  Cowon,  4  Paige,  R  SIO;  Harder  v.  Harder, 
2  Sandf.  Ch.  R.  17 ;  Raffety  n.  King,  1  Keen,  R.  601,  619 ;  Wilkinson  e.  Fuir, 
4Rnas.It  272,  274;  Aylwio  v.  Bray,  cited  2  Yonnge  8c  Jerr.  518,  note;  Uoa- 
lej  B.  Lord  Sawke,  cited  2  Younge  &  Jerv.  S20;  Newhonse  v.  AGIes,  9  Ala. 
460 ;  EUicott  t.  Ellicott,  2  Md.  Ch.  Dec.  472 ;  Lambert  ■>.  Hntchinson,  I  Beavan, 
R.  277 ;  Ante,  §  237,  283.  In  the  case  of  Raffitjr  v.  King,  as  reported  in  the 
Law  Jonmat,  (Vol.  6,N.  S.  93,)  the  ftdlowing  observationsare^ven  as  a  part  of 
Lord  Langdale's  jndgment :  —  "  As  to  the  objection  to  John  Raffitf  being  made 
a  plaintiff,  I  am  not  satisfied  it  wonid,  under  anjr  circumstances,  be  convdered  of 
BDck  importance  as  to  deprive  the  other  pUntiffs  of  the  relief  they  are  entitled 
to.  There  have  been  eases,  in  which  the  Court,  with  a  view  to  special  josliee, 
has  overcome  the  difficulty  oceanoned  by  a  misjoiader  of  plaintiffs.  In  the  can 
of  Hosley  V.  Lord  Hawke,  befbre  Sir  William  Grant,  (cited  2  Younge  tt  Jerr. 
420,)  a  tenant  for  life  of  a  fund,  at  whose  instigation  and  for  whose  benefit  a 
breachoflrust  had  been  committed,  was  joined  with  the  other  plaintiffs  to  Uie 
ffiU.    The  defendant  objected  to  any  relief  being  gntntsd  in  Aat  stats  of  the 
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record ;  but  the  objection  was  ovemiled,  and  a  decree  wai  made  againsl  the  de- 
feodanta,  and  the  offending  tenant  for  life,  who  wat  one  of  the  p[aiotifi*s.  There 
are  other  cases,  which  might  be  cited  od  this  subject ;  but  it  docs  not  seem  to  be 
necessary ;  for  John  BaStj  does  not  appear  to  have  had  anf  interest  wbateter, 
and  he  is  a  mere  formal  party.  And  without  determining  the  effect  of  the  ob- 
jection, if  brongbt  forward  earlier,  I  think  it  is  now  too  late.  If  tho  objection 
had  been  stated  in  the  answer,  the  plaintiK  ought  have  obtained  leave  to  amend 
their  Bill,  and  mi^t  have  made  John  Raffity  s,  defendant  instead  of  a  plaintiff; 
for  which  there  is  the  authority  of  Aylwin  v.  Bray ;  and  in  such  a  case  as  thia, 
where  the  objection  i*  reserved  to  ibe  last  moment,  and  oven  after  the  argument 
on  the  merits.  I  think  it  ought  not  to  prevail."  Xbe  same  case  is  reported  on 
this  point  in  1  Keen,  B.  619,  to  the  same  effect 
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CHAPTER  XL 


DEHUBRERS   TO   DISCOVERY. 


S  54^5.  Hatino  treated  of  demurrers  to  original  Bills  pray- 
ing relief,  let  us  proceed  to  consider  the  grounds  of  demorrer 
to  Bills  of  Discovery ;  for  a  plaintiff  may  in  many  cases,  be 
entitled  to  muntain  a  Bill  for  discovery  merely,  althou^  he 
could  not  maintain  a  Bill  for  relief,  as  well  as  for  discovery.' 
We  have  already  seen,  that  in  cases  where  the  plaintiff  is  enti- 
tled to  discovery  ouly,  if  he  goes  on  to  pray  relief,  the  whole 
Bill  is,  in  England,  held  to  be  demurrable.^  But  it  vrould 
seem,  that,  in  America,  the  ^murrer  would  be  good  only  to 
the  relief,  and  the  plaintiff  would  still  be  entitled  to  the  discov- 
ery." 

§  54/6.  We  have  also  seen,  that,  where  the  Bill  is  for  discov- 
ery and  relief,  the  defendant  may,  if  he  pleases,  demur  to  the 
relief,  and  answer  to  the  discovery.  But  he  cannot  demur  to 
the  discovery  alone,  and  not  to  the  relief,  when  the  discovery 
is  merely  acddental  to  the  relief;  for  that  would  be  to  demur, 
not  to  the  thing  required,  but  to  the  means  by  which  it  was  to 
be  obtained.*  Therefore,  where  a  defendant  had  demurred  to 
the  discovery  sought  by  a  Bill,  for  want  of  title  in  the  plaintiff 
to  require  the  discovery;  but  had  omitted  to  demur  to  the  re- 
lief prayed,  to  which  that  discovery  was  merely  incidental,  the 


1  Cooper,  Eq.  PI  186. 

o  Cooper,  Eq.  PI.  188;  Mitf.  Eq.  PI.  hj  Jeremy,  183,  184;  Ante,  §  813; 
Bobcrte  V.  Clajtoa,  8  AnsL  K.  713  ;  Hare  on  Discov.  6,  7,  9. 

3Ante,  §31S,  note,  441;  DeU  v.  Hale,  2  Younge  &  Coll.  New  R.  1,  9,4; 
Brovnellt:.  Curtis,  10  Paige,  B.  210. 

4  Ante,  §  313,  note,  S  441. 
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demorrer  was  held  bad  in  point  of  fonn,  and  was  overruled ; 
for  the  demuirer,  being  to  the  discovery  only,  admitted  the 
title  to  relief,  and  consequently  admitted  the  title  to.  the  discov- 
oy,  which  was'only  incidental  to  the  relief.*  It  would  give 
rise  to  a  very  different  qaestion,  as  to  the  validity  of  a  demur- 
rer  to  discovery,  as  well  as  to  rehef,  if  it  dearly  appeared,  that 
the  discovery  asked  was  of  other  distinct  matters,  not  incidental 
to  the  relief.^ 

§  547.  Even  m  a  Bill,  properly  before  the  Court,  for  dis* 
covery  and  relief,  there  may  be  otgections  made  by  way  of 
demurrer  to  particular  discoveries  asked,  although  not  applica- 
ble to  all  the  discovery.  These  special  objections  are  reducible 
to  four  principal  heads ;  (1.)  That  the  answer  may  subject  tlie 
defendant  to  penal  consequences ;  (S.)  That  it  is  inmiaterial  to 
the  purposes  of  the  suit ;  (3.)  That  it  would  involve  a  breach 
of  some  confidence,  which  it  is  the  policy  of  the  law  to  pr^ 
serve  inviolate;  (4<.)  That  the  matter,  which  is  sought  to  be 
discovered,  appertains  to  the  title  of  the  defendant,  and  not  to 
that  of  the  plaintiff.'  But  as  these  objections  may  alao  apply 
to  the  whole  structure  of  the  Bill,  and  to  the  discovery  sought 
by  it,  they  need  not  be  finder  examined  in  this  place,  as  they 
will  be  fully  considered  hereaiW.* 

§  S^S.  It  is  proper,  howevra*,  to  state,  that  in  many  cases 
ibe  plaintiff  may  be  entitled  to  relief,  although  he  may  not  be 
entided  to  the  discovery  sought.  And,  in  such  a  case,  a  de* 
murrer  to  the  whole  Bill  would  be  obviously  inctHTect ;  for  the 
plaintiff  might  be  able  to  maintain  his  Bill,  independently  of 
die  discovery.^     The  converse  of  the  rule,  therefore,  above 

'  Mitf.  Eq.  PL  hy  Jeremj,  1S4,  ISft ;  Morgfeo  v.  Harrii,  3  Bio.  CL  R.  13 ; 
Waring  v.  Mackrelli,  Foireit,  Ex.  R.  129  ;  Hare  tm  Ducov.  4 ;  Ante,  S  313 
and  note. 

■Ante,  5  312  and  note;  Hare  on  DiscoT.  7, 8  ;  Mitf.  Eq.  PI.  by  Jeremy,  184 
and  notes  (m)  and  (n).  In  such  a  case,  woalil  not  tbe  Bill  be  open  to  objec&n 
OD  account  of  multifaTionmess  ? 

3  Hare  on  Biacot.  4.  *  Port,  %  672,  Q7S-605. 

<  Mit£  Eq.  Fl.  by  Jeremy,  189  ;  Attorney<Genenl  v.  Broirn,  I  Swanrt.  2&4. 
E4.  rL.  4S 
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Stated,  that  a  demnrrer  to  the  relief  is  good  as  to  die  discovery, 
if  it  is  good  as  to  the  relief,  does  not  hold ;  eince  there  may  be 
relief  without  discovery. 

§  54<9-  Many  of  the  Directions,  already  stated  to  Bills  for 
relief,  are  equally  applicable  to  Bills  of  Discovery.  Thus,  for 
example,  the  following  objections,  already  stated,  equally  hold 
to  Bills  of  Discovery  as  they  do  to  Bills  of  Relief.  (1.)  That 
the  subject  is  not  cognizable  in  any  municipal  Court  of  Justice; 
(S.)  That  the  pluntiff  is  not  entitled  to  the  discovery  by  reason 
of  some  personal  disability ;  (3.}  That  the  plaintiff  has  no  title 
to  the  character,  in  which  he  sues ;  (4.)  That  the  value  of  the 
snit  is  beneath  the  dignity  of  the  Court ;  (5.)  That  the  plain- 
tiff has  no  interest  in  the  snlject-matter,  or  no  proper  title  to 
institute  a  suit  concerning  it ;  (6.)  That,  although  the  plaintiff 
has  an  interest  in  the  subject-matter  of  the  suit,  and  has  a  title 
to  institute  it ;  yet'  he  has  no  right  to  call  upon  the  defendant 
to  answer  his  demand ;  (7>)  That  the  defendant  has  no  interest 
in  the  subject-matter  of  the  suit,  which  entities  the  plaintiff  to 
institute  it  agunst  him  ;  (8.)  That  the  olject  of  the  Bill  is  to 
enforce  a  penalty  of  forfeiture.* 

§  5S0,  Upon  many  of  these  grounds  of  demurrer,  it  seems 
unnecessary  to  add  to  the  expositions  already  given.  Upon  a 
few  of  them,  some  further  observations  and  illustrations  will 
incidentally  occur  in  treating  of  other  appropriate  heads  of  de- 
murrer to  Bills  of  Discovery,  technically  so  called.  Let  us 
then  proceed  to  the  consideration  of  these  heads  of  demurrer. 

§  551.  (1.)  The  first  is,  that  the  case  made  by  the  Bill,  is 
not  such,  in  which  a  Court  of  Bqui^  assumes  a  jurisdiction.* 
Where  a  Bill  prays  relief,  the  discovery,  if  material  to  the 
relief,  being  incidental  to  it,  a  plaintiff,  showing  a  tide  to  relief, 
also  shows  a  case,  in  which  a  Court  of  Equity  will  compel  a 
discovery,  unless  some  circumstance  in  the  situation  of  the  de- 


iCoopeF,  Eq.  Fl.  187,  190;  Hitf.  Eq.  Fl.  bj  Jeremy,  1S5;  8  Slot?  <m  Eq. 
Jariip.  S  1489.  t  Hilf.  Eq.  FL  bj  J«remr,  ISS. 
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feodant  renders  it  improper.^  But  where  the  Bill  Is  for  dia> 
coveiy  merely,  it  is  necessary  for  the  plaintiff  to  show  by  hk 
Bill  a  case,  in  which  a  Court  of  Equity  will  assume  jurisdio* 
tioD  for  the  mere  purpose  of  compelliug  a  discovery.'  This 
jurisdiction  is  exercised  to  assist  the  adrainiBtration  of  justice 
in  the  prosecution  or  defence  of  some  other  suit,  either  in  the 
same  Court,  or  in  some  other  Court.^ 

§  55S.  Where  the  olject  of  a  Bill  is  to  obtun  a  discovery 
to  aid  in  the  prosecution  or  defence  of  a  suit  in  the  same  Court, 
as  the  Court  has  already  jurisdiction  of  the  subject-matter,  it 
is  sufficient  to  state  the  pendency  of  such  suit,  to  give  the 
Court  jurisdiction  upon  the  Bill  of  Discovery.^  But,  where  a 
Bill  is  brought  to  aid,  by  a  disa>very,  the  prosecution  or  de- 
fence of  a  suit  instituted  in  another  Court,  it  must  plainly  be 
made  to  appear  upon  the  &ce  of  the  Bill,  that  the  suit  is  of 
such  a  nature,  and  for  such  objects,  and  under  such  circum- 
stances, as  will  fully  justify  the  interposition  of  the  Court  in 
compelling  the  discovery  sought.'^ 

§  558,  In  the  first  place,  then,  it  must  appear  by  the  .Bill, 
that  the  suit,  for  which  this  extraordinary  lud  by  discovery  is 
sought,  is  of  a  purely  civil  nature ;  for  if  it  be  a  proceeding 
not  purely  of  a  dvil  nature,  or  if  it  be  a  crimioal  proceeding,  a 
Court  of  Equity  will  not  exercise  its  jurisdiction  to  compel  a 
^scovery ;  and,  if  it  is  sought  by  the  Bill,  a  demurrer  will  lie.' 
Thus,  for  example,  a  Court  of  Equity  will  not  entertain  a  Bill 

<  Ante,  $  547.       «  ■  Mitf.  Eq.  VL  hj  3enmj,  180, 180. 

3  Ibid,  18«.  *  Ibid. 

>  It  IB  not  necenatT  to  nuuntsin  «  Bill  i^  Diicorery,  tbnt  the  wait,  ia  aid  of 
vhicli  it  ia  brought,  thoald  be  a  civil  nit,  pending  in  a  domestio  Conrt  On  tbs 
contrary,  Courta  of  Equitj  wilt  saittun  «  Bill  of  DiscoTerj  in  ud  of  a  civil  anit 
pending  in  a  ibreign  tribunal,  if  the  mit  be  in  a  coantiy  with  which  there  ii 
peace,  and  the  iuit  do  not  interfere  with  the  known  public  policy  of  the  counti7 
where  the  Bill  it  bronght  Cooper,  Eq.  Fl.  lei;  Mitf.  Eq.  Fl.  by  Jeremy,  180, 
note  (q) ;  2  Story  on  Eq.  Jarisp.  S  H96.  But  thia  baa  been  recently  denied  bf 
Qie  Vice-chancellor  in  Bent  n.  Yoang,  9  Sim.  B.  180 ;  Ante,  §  S3,  note,  g  911. 

«  Mitf.  Eq.  PL  by  Jeremy,  186  ;  Ante,  $  Sii ;  Wignun  od  DIscot.  Si,  id  edit  i 
Ocean  Ina.  Co.  t>.  Slelds,  S  Stoijr,  R.  09. 
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of  Diacoreiy  in  aid  of  a  maodainiia,  or  of  a  quo  warranto,  at 
of  a  prohibition,  or  of  an  iofonualion,  or  of  an  indictment,  or 
of  any  otber  proceeding  of  a  criminal  nature.^    And  no  di»- 


I  Ante,  §  323  ;  Monbigne  u.  Dudmaa,  2  Yes.  89S ;  Wigram  on  Dibcot.  4,  S, 
td  edit.;  Attoraajr-General  d.  Reynolds,  1  Eq.  Abridg.  181 ;  Biihopof  Londoa 
V.  Fjtche,  1  Bro.  Ch.  R.  SG ;  MitT.  Eq.  PI.  hj  Jeram)-,  186,  1B7 ;  Cooper, 
Eq.  PI.  191,  197  ;  Leggett  i.,  Postley,  2  Paige,  R.  601  ;  2  Story  on  Eq.  Jurisp. 
$  1494.  The  gronnd,  as  to  writs  of  mandamua  and  writs  of  prohibition,  aeenu 
to  be,  tliat  tht;  are  not  itrtclljr  nm«dial  writs,  but  nandatory,  tbe  power  to 
graot  which  U  vested  in  the  Superior  Courts  of  Law,  to  be  exercised  for  great 
public  purposes.  Montague  v.  Dudman,  2  Ves.  396.  Perhaps,  too,  it  may  be 
suggested,  the  nature  of  the  process  in  such  cases,  as  well  as  in  that  ofa  quo 
vammto,  presupposes  in  each  case  wocaa  usurpatiiHi  or  omission  of  duty,  in  the 
nature  of  a  charge  of  a  dereliction  of  a  public  duty.  See  Atlomey-General  «. 
Reynolds,  1  Eq,  Abridg.  131.  In  regard  to  actions  at  law  for  torls,  in  general 
there  seemi  no  reason  to  doubt,  that  a  Bill  of  Discorery  lies  in  aid  of  such  an 
Mtioo,  as  wcU  as  in  aid  of  actions  on  contract.  Bat  a  Tcry  different  questioa 
arises,  where  the  tort  is  of  such  a  nature  as  would  inrolve  the  party  against 
whom  the  discovery  is  sought,  in  a  discovery  of  matters  indictable  or  cnminat- 
iog  himself.  In  Thorpe  v.  Macanlay,  5  Hadd.  R.  216,  it  was  held  by  the  Yice- 
Chancellor,  in  the  case  of  a  Bill  for  <)iscoTeTy,  and  ibr  a  commission  to  take  tbe 
tsstimony  of  witnesses  in  aid  of  a  defence  to  an  action  at  law  for  a  libel,  and 
charging  matters  criminal  and  indictable  against  the  plaintiff  in  the  ac^on  at 
law,  that  the  demurrer  was  good  to  the  discovery,  but  bad  as  to  the  commisnon; 
■ad  10  it  was  oTernile4  Hie  tame  point  soens  to  ksTe  been  bald  in  Shacks 
0.  Macaulay,  S  Sim.  and  Stu.  79 ;  S.  C.  2  Bnss.  R.  SCO,  note.  The  case  went 
to  the  House  of  Lords,  where  the  decree  ordering  a  commission  was  affirmed. 
The  Vice-Chancellor,  in  Wllmot  v.  Maccabe,  4  Sim.  R.  SflS,  seems  to  hare 
thought,  that  the  decision  befbre  Lord  ELdon,  and  in  the  House  of  I<ord*,  josl*- 
fied  the  doctrine,  that  the  party  was  bound  to  laake  the  discovery  also.  Hia 
language  is,  that  it  was  decided,  "  that  whore  a  person  brings  an  action  for  a 
Ubel,  it  follows,  as  commensurate  with  the  right  to  bring  the  action,  that  the 
party  who  ctHUplains  is  boand  to  giro  the  discover}',  which  ^■^^  defendant  at  law 
claims  to  have  by  his  BilL"  On  examining  the  doctrine  held  in  tbe  case  in  the 
House  of  I.iords,  I  cannot  find,  that  Lord  Eldon  has  anywhere  poeiiiTely  afBnned, 
that  the  plaintiff  in  tbe  Bill  vaa  abeolulely  entitled  to  a  discovery  of  matter* 
which  would  crinunate  tbe  defendant.  It  is  true,  that  there  are  some  intim*- 
tiooi  io  bis  language  looking  that  way.  But  the  point  was  not  before  tbe 
House ;  and  the  sde  qnestioo  was,  whether  a  commistion  ought  to  go.  See 
1  BIJgh,  <N.  8.)  R.  96, 133, 134.  In  Leggett  c.  Postiey,  2  Paige,  B.  601,  it  waa 
expressly  held,  that  tbe  defendant  in  an  action  at  law  could  not  compel  a  dis- 
covery in  Equity  from  the  pUintiff  at  law  in  aid  of  his  defence,  which  would 
I,  or  subject  him  to  an  indictment.  Ur.  Hare,  (ou  Discov.  116) 
s  that  it  is  uo  objection  to  a  Bill  of  Discovery,  that  the  matter  in  question 
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covery  will  be  enforced,  not'  oaly  of  tbe  broad,  leading  facts, 
bnt  of  any  fact,  the  answer  to  whi<^  may  form  a  step  in  aid  <^ 
a  crimioal  prosecution,  or  in  the  defence  of  it.^ 

§  5o4f.  In  the  next  place.  Courts  of  Equity  will  not  interfere 
in  relation  even  to  civi)  rights,  and  aid  them  by  a  Bill  of  Dis- 
covery, unless  those  rights  are  in  controversy,  or  are  to  be  liti- 
gated in  the  ordinary  tribunals  of  justice.  A  Bill  of  Discov- 
ery will  not,  therefore,  be  sustained  in  aid  of  a  claim  or  of  a 
defence  in  a  controversy  before  arbitrators ;  for  diey  are  the 
judges  of  the  parties'  own  choice,  and  they  must  submit  to 
the  inconveniences  of  such  an  imperfect  forum.^ 

§  555,  In  the  next  place,  in  cases  of  a  purely  civil  nature, 
Courts  of  Equity  will  not  sustain  a  Bill  for  a  discovery,  in  aid 
of  a  suit  pending  in  another  Court  of  ordinary  jurisdiction,  if 
that  Court  itself  can  compel  the  discovery  required ;  for,  in 
such  a  case,  the  remedy  elsewhere  is  complete,  and  the  interfer- 
ence of  a  Court  of  Equity  is  unnecessary  and  vexatious.  Thus, 
where  a  Bill,  among  other  things,  was  filed  for  a  discovery  of 
the  value  of  the  respective  real  and  personal  estates  of  the  in- 
habitants of  a  parish,  in  which  certain  church  rates  had  been 
assessed,  and  bow  the  money  collected  by  means  of  such  rates 
had  been  disposed  of,  a  demurrer  was  allowed ;  because  the 
Ecclesiastical  Court,  in  which  the  suit  was  depending,  and  to 
which  the  ordinary  jurisdiction  belonged,  was  capable  of  com- 
pelling the  discovery.' 

might  bare  been  the  aibject  of  an  indictment  or  informadon.  But  be  relies  for 
tblf  propontian  lolely  on  tlie  cases  in  i  Sim.  R.  264,  and  1  Bligh,  (S.  S.)  R.  96. 
But  see  PaxtoD  v.  Dongla*,  16  Ves.  239 ;  S.  C.  19  Ve».  225 ;  Parthunit  t.. 

Lowten,  1  Merit.  R.  SBI ;  Sontball  r. ,  Tonnge,  R.  306,  81S,  SIT;  GAjon 

p.  Houston,  1  Keen,  R.  S29. 

1  Cooper,  Eq.  PI.  191  ;  Claridge  v.  Hoare,  U  Tee.  65 ;  Poet,  §  fiT5,  697. 

*  8  Story  an  Eq.  Jarisp.  j  149S  ;  Cooper,  Eq.  Fl.  192;  Hue  on  Ducov.  119, 
ISO;  Wellington  v.  Melntoah,  2  Atk.  S69;  Street  r.  Jtighj,  6  Ves.  821 ;  Lon- 
donderry  Sic.  Etailwajr  Co.  ».  Liahman,  12  Be&van,  423. 

3  Mitf.  £q.  PI.  by  Jeremy,  186,  187 ;  Dunn  v.  Contes,  1  Atk.  S68,  289 ;  Cooper, 
Eq.  VL  IBl,  193;  3  filorj  on  £(|.  Jurup.,  §U9&;  Geliton  «.  Hoyt,  1  Jtdui*. 
Ch.  B.  U7, 548. 
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§  S56.  In  the  nest  place,  Courts  of  Equity  will  not  lend 
their  aid  in  favor  of  a  party,  seeking*  a  discovery  to  support  an 
action,  which  is  against  public  policy.^  Thus,  for  example, 
where  an  action  was  brought  to  recover  the  expenses  of  enter- 
tainments  g;iven  by  the  plaintiff,  under  an  agreement  with  the 
defendant  to  introduce  him  to  a  woman  of  fortune,  with  a  view 
to  marriage  ;  and  a  discovery  was  sought  in  aid  of  that  action, 
a  demurrer  to  the  Bill  was  allowed." 

§  5SJ.  So,  if  an  action  were  brought  for  expenses,  which 
would  amount  to  maintenance  at  the  Common  Law,  a  Bill  £ar 
discovery  in  aid  of  it  would  be  demurrable."  So,  if  an  action 
were  brought  to  recover  expenses  of  an  election  q£  a  member 
of  Parliament,  a  Bill  of  Discovery  in  aid  of  that  action  would 
be  disallowed,  upon  the  gronnd  of  being  agusst  public  policy.* 

§  SSJ  a.  So,  if  s  Bill  for  discovery  iu  aid  of  an  action  at 
law,  disclose  the  fact  that  such  action  is  barred  by  the  Statute 
of  Limitation,  a  demurrer  will  be  allowed.* 

§  35S.  (S.)  Secondly  ;  Another  otijection,  which  may  be 
taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  it  is  brou^t 
in  aid  of  an  action  in  another  Court,  which  action  cannot  be 
sustained.^  Hence,  if  the  plaintiff,  in  an  action,  filing  his  Bill 
for  discovery,  shows  no  interest  in  the  8ubject>>matter  of  the 
action,  or  the  action  itself  cannot  be  sustained  in  point  of  law, 
(and  upon  these  points  a  Court  of  Equl^  has  a  right  to  pass 
judgment,)  no  discovery  will  be  allowed ;  for  a  Court  of  Equity' 
will  not  allow  its  process  to  be  used  for  purposes  not  conducive 
to  the  administration  of  substantial  rights  in  litigation  in  other 
Courts.  And  the  objection  may  be  taken  by  way  of  demurrer  to 
the  Bill  seeking  the  discovery,^  Therefore,  where  a  plaintiff  filed 

1  3  Stoi7  on  Eq.  Jniisp.  §  149S. 

»  King  t.  BniT  8  Meriv,  R.  698.    Saa  Brooks  v.  Bradley,  2  Cm.  Ch.  95. 

a  Walli*  p.  Duke  of  Portland,  8  Ves.  *93,  503  ;  Cooper,  Eq.  PI.  194,  195. 

*  Walsh  V.  Lord  Ciive,  cited  3  Vea.  498 ;  Cooper,  Eq.  PJ.  195. 

s  Smith  v.  Foi,  6  Hare,  386. 

«  Cooper,  Eq.  PI.  194 ;  Mtf.  Eq.  PI.  by  Jeremy,  187 ;  Ahte,  g  818,  819. 

'  Coc^r,  Eq.  PI.  1 94 ;  Hsr«  on  Mkot.  48-46 ;  MttC  Eq.  PL  by  Jerway,  194 
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a  Bill  for  discovery  merely,  to  support  ao  action,which,  he  allied 
by  his  Bill,  he  intended  to  commence  in  a  Court  of  CommMi 
Law ;  although  by  his  allegadons  he  brooght  his  case  within 
the  jurisdictioa  of  a  Court  of  Equity  to  compel  a  discovery ; 
yet  the  Court  being  of  opinion,  that  the  case  stated  by  the  Bill 
was  not  such  as  could  support  an  action,  a  demurrer  was  al- 
lowed.'^ For,  unless  tlie  plaintiff  had  a  title  to  recover  in  an 
action  at  law,  supposing  his  case  to  be  true,  he  had  no  title  to 
die  assistance  of  a  Court  of  Equity,  to  obtain  from  the  confes* 
sion  of  the  defendant  evidence  of  the  truth  of  the  case.^ 

§  559.  And  not  only  is  it  necessary  for  the  plaintiff  seeking 
a  discovery  in  tad  of  an  action  at  law,  to  show,  upon  the  face  of 
tiie  Bill,  tbat  the  action  is  maintainable  ;  but  also,  that,  upon  the 
state  of  the  pleadings,  the  discovery  would  be  'material  to  sus- 
tain his  side  of  the  issues  raised  thereby.'  The  nature  of  the 
action  should  appear  with  reasonable  certainty,  so  as  to  enable 
the  Court  to  see  the  pertinency  of  the  discovery ;  ahbough, 
generally,  the  Court  will  presume  the  snit  at  law  to  be  r^ularly 
commenced,  where  a  right  to  sue  appears.* 


Lord  EeDBington  D.  Uansell,  13  Yea.  240;  Rond«au  f.  Wfatt,  3  Bro.  Ch.  R, 
154;  Hacaulay  v.  Stackelt,  I  Bligh,  (N.  S.)  K.  120. 

1  Debigge  v.  Lord  Howe,  ciied  3  Bro.  Gh.  K  155 ;  ISitt  Eq.  PI.  by  Jeremj, 
187, 188 ;  Cooper,  Eq.  PL  194-19S ;  Ante,  819.  The  caw  of  Debigge  v.  Lord 
.  Howe,  iu  very  gbortly  cited  in  8  Bro.  Ch.  R.  155,  U  follows : — "  In  Debigge  V. 
Lord  Howe,  1782,  Col.  Debigge  filed  &  Bill  against  Lord  Howe,  statiog,  that  be 
had  done  servicei  for  government,  and  that  Lord  Howe  had  conlncted  to  pay 
him,  and  praying  a  discovery  in  order  to  foand  an  action  at  law.  Lord  Howe 
filed  a  demurrer,  and  the  demurrer  was  allowed ;  because  the  Conrt  was  of  opin- 
ion, that  the  case  would  not  support  the  action."  Where  the  want  of  a  good 
UDBB  of  action  is  apparent  on  the  face  of  the  Kll,  it  must  properly  be  taken  by 
dennrrer,  and  not  by  plea ;  and  if  taken  by  plea,  the  plea  will  bo  overruled. 
Tweedale  v.  Tweedale,  cited  Mitf.  Eq.  Fl.  by  Jeremy,  233,  234  ;  Hare  on  Dis- 
cor.  43,  44. 

■Mayor  of  London  t^  Levy,  8  Tea.  SB8;  Mitf.  Eq.  PI.  by  Jeremy,  1S7; 
Cooper,  Eq.  PI.  194  ;  Hare  on  Discov.  43 ;  Ante,  §  318,  819 ;  Lousada  ir.  Temp- 
lar, S  BnsB.  R.  564;  Ante,  i  260,  261,  319. 

*  Macsolay  t>.  ShackeU,  1  Bligh,  (N.  S.)  R.  96,  ISO. 

4  Cowan  n.  Phillips,  S  Anst.  US. 
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§  560.  The  Bill  slwuld  also  state  that  tbe  sdU  is  either  cotn* 
menced,  or  contemplated  to  be  commenced,  in  regard  to  the 
subject-matter  of  the  Bill  of  Discovery ;  otherwise  it  is  de- 
murrable. [And  if  a  Bill  seeks  a  discovery,  and  also  rdief 
which  the  Court  has  no  power  to  grant,  the  defendant  may 
demur  to  the  whole  Bill,  if  it  do  not  aver  that  a  suit  at  law 
is  pending,  or  is  about  to  be  brought,  in  which  a  discovery  may 
be  material.']  For  it  is  a  general  rule,  that  every  Bill  of  I>ia> 
covery  must  allege  that  the  discovery  is  sought  in  aid  of  some 
judicial  proceeding,  commenced,  or  at  least  contemplated ;  and 
Courts  of  Equity  do  not  lend  their  aid  to  gratify  mere  curiosity, 
or  to  ascertain  facts  not  connected  with  the  purposes  of  the 
administration  of  justice.' 

§  561,  Hence  the  importance,  in  a  Bill  for  discovery,  of  Ae 
plunk's  unfolding  so  much  of  his  title  in  the  action  at  law, 
as  is  sufficient  to  establish  that  it  is  such  as,  if  made  out,  will 
constitute  a  good  foundation  of  the  action.'  Not,  that  it  is 
necessary,  that  the  discovery  asked  should  be  such,  as  to  reacA 
all  the  points  of  fact  involved  in  the  proof  and  support  of  that 
title ;  for,  it  seems,  that  a  Bill  of  Discovery  will  lie  to  estab- 
lish any  facts  in  support  of  the  action,  although  that  discovery 
may  not  include  all  the  facts  necessary  to  support  it.* 

§  562.  Where  it  is  merely  doubtful,  whether  the  action  at 
law  is  maintainable  or  not,  and,  a  foriwri,  where  it  is  a  meas- 
uring cast,  and  upon  the  cases  at  law  the  action  is  maintainable, 
a  Court  of  Equi^  will  sustain  a  Bill  of  Discovery  in  aid  i^ 


1  Uitchell  V.  Green,  10  Me(c.  101. 

<Car<laleu.  Watkins,SMftdd.  a.19;  Mitf.Eq.  P).  by  Jeremy,  18S;  Cooper, 
Eq.  PI.  191, 192  ;  2  Story  on  Sq.  Jnri^.  §  1496  ;  Har«  on  IHicor.  110-119 ; 
Aiit«,g  931. 

s  Mitr.  Eq.  PI.  by  Jeremy,  1 87. 

«  Cooper,  Eq.  PI.  190,  t9fl  ;  Mittbrd,  Eq.  PI.  by  Jeremy,  9,  306,  S07  ;  Bre- 
reton  v.  Gamal,  %  Atk.  211 ;  Finch  v.  Pinch,  3  Ves.  499;  Hue  on  DiicoT. 
110;  Wigram  on  DiscoT.  4,  6,  95;  Ante,  S  319,  note.  See  Hare  on  Dikot. 
49,  49,  which  veems  contrary ;  but  the  authority  there  cited  does  not  mpport 
the  ftatement  i£  iix.  Hare. 
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.  the  actioD ;  for  it  will  not  undertake,  in  drcumatances  of  thia 
sort,  to  deny  to  the  plaintiff  an  opportunity  of  taking  the 
(pinion  of  the  Court  of  Law  upon  his  case ;  and  it  will  take 
^  law  to  be,  as  it  haa  been  held,  until  the  Courts  of  Law 
have  revised  it.^ 

§  36S.  In  regard  to  a  plaintiff,  seeking  the  aid  of  a  Court 
of  Equity  to  assist  a  defence  to  an  action,  bronght  agunst 
him  at  law,  siniilar  considerations  will  apply.  He  must  clearly 
show,  upon  the  face  of  his  Bill,  that  the  defence  would  be  good 
to  the  action  at  law ;  for,  otherwise,  the  aid  of  a  Court  (A 
Equity  would  be  utterly  nugatory."  But  it  does  not  seem 
necessary,  that  he  should  show  that  the  action  itself  is  sus- 
tainable at  taw,  or  that  he  has  an  interest  in  the  action  ;  for  the 
latter  may  be  presumed  in  his  favor,  since  he  is  a  defendant; 
and  the  f<M'mer  may  be  negatived  by  him,  as  one  point  of  de- 
fence, and  yet  it  might  be  unsafe  for  him  to  rely  on  that  alone, 
as  the  Court  of  Law  might  rule  it  against  him.°  It  will  be 
snffident,  therefore,  for  him  to  show  that  the  point  is,  or  may 
be,  material  to  his  defence,  although  not  the  stJe  point  of  his 
defence.  The  party  must  also  state  upon  the  face  of  his  Bill, 
not  only  that  the  diacorery  is  in  aid  of  a  defence  good  at  law, 
but  also  what  it  k ;  and  that,  upon  the  state  of  the  pleadings, 
the  defmce  is  actually  set  up,  and  the  discovery  is  material  upon 
the  state  of  the  pleadings ;  for,  otherwise,  the  discovery  would 

'  be  merely  impertinent.* 

t  Bondeui  v.  Wjatt,  3  Bro.  Ch.  B.  164 ;  Mont  v.  Scott,  3  Price,  R.  477  ; 
Hare  on  DiscoT.  43-45. 

>  Martin  e.  NichoUa,  3  Sim.  R.  453 ;  Hare  on  Dbcor.  43,  44 ;  Mitf.  Eq.  PI. 
hj  Jeremy,  233,  334.     See  AuUs,  g  259. 

3  Hare  ou  Discor.  44,  45. 

*  Uacaulaj-  v.  Sbackell,  1  Bligh,  (N.  S.)  B.  9S,  120.  See  Tborp  v.  Hughes, 
S  Mjine  &  CTMg,  R.  743.  It  is  obnous  that,  to  maintvii  a  Bill  for  a  Discorerj, 
it  is  necessary  to  sboif  that  the  discoTery,  if  made,  can  be  used  in  a  suit  at  lav. 
Therefore,  if  it  shoald  appear  that  the  cose  has  been  already  decided  at  law,  as, 
if  the  application  ii  after  a  verdict,  the  Bill  will  ordinarily  be  demurrable;  for  it 
then  comes  too  late.  Duncan  o.  Lyon,  3  Johns.  Ch.  B.  351 ;  Hare  on  Discor. 
112-114;  Whitmore  K.  Thornton,  3  Price,  S41,  24S ;  Mitf.  Eq.  PL  by  Jeremy, 
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§  564.  The  objections,  herein  before  stated,  to  a  Bill  of 
Discovery,  brought  either  by  the  plaintiff,  or  by  the  defendant, 
to  an  action  at  law,  in  aid  of  his  action  or  defence,  may  be 
resolved  into  a  more  general  ground  of  demurrer,  namely, 
that  the  discovery  is  immaterial.  For  immateriality,  in  its 
broader  sense,  includes  not  only  cases  where  the  evidence,  if 
discovered,  would  be  irrelevant  at  the  contemplated  trial,  but 
also  cases  where  the  evidence  would  be  nugatory,  if  admitted, 
because  there  ia  no  proper  cause  of  action.  But,  generally, 
immateriality  is  used  in  its  more  restrained  sense,  as  synonym* 
mous  with  irrelevancy.^ 

§  565.  It  may  be  affirmed  to  be  a  general  doctrine  in  Equity, 
that,  as  the  object  of  the  Court  in  compelling  a  discovery  is, 
ei^r  to  enable  itself,  or  some  other  Court,  to  decide  on  matters 
in  dispute  between  the  parties,  the  discovery  sought  must  be 
material,  either  to  the  relief  prayed  by  the  Bill,  or  to  some 
other  suit  actually  instituted,  or  capable  of  being  instituted. 
If,  therefore,  the  plaintiff  does  not  show  by  his  Bill  such  a  case, 
as  readers  the  discovery  which  he  seeks  material  to  the  relief, 
if  he  prays  relief;  or  does  not  show  a  title  to  sue  the  defend- 
ant  in  some  other  Court;  or  that  he  is  actually  involved  in 
litigation  with  the  defendant ;  or  is  liable  to  be  so ;  and  does 
not  also  show  that  the  discovery,  which  he  prays,  is  material  to 
enable  him  to  support  or  defend  a  suit,  he  shows  no  tide  to  the 
discovery,  and,  consequently,  a  demurrer  will  hold.^  Ther&' 
fore,  where  a  Bill,  filed  by  a  mortgagor  against  a  mortgagee  to 
redeem,  sought  a  discovery  whether  the  mortgagee  was  a  tru»* 
tee,  a  demurrer  to  the  discovery  was  allowed.  For,  as  there 
was  no  trust  declared  upon  the  mortgage,  it  was  not  material 


131, 13S.  There  maat  be  a  epecial  drciiinstance  to  jnttify  tbe  interpoaition  of 
h  Court  of  Equity  after  a  Terdict  at  lair.  Ibtd ;  field  v.  Beaumont,  1  Svuut 
K.  20e,  209. 

'HaraonDbcov.  1G7, 160,  ISl;  MitT.  Eq.  R.  by  Jeremy,  107, 191,  192. 

3  MitT.  £q.  PL  b/ Jeremy,  107,191,19!,  &nd  cues  there  dted;  Cooper,  £q. 
Ft.  198, 199. 
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to  the  relief  prayed,  vbether  diere  was  any  trust  reposed  in 
the  defendant  or  not.'  So,  where  a  Bill  was  filed  by  a  lord  of 
a  manor,  prajnng,  amongst  other  things,  a  discovery  whether  a 
person,  applying  to  be  admitted  as  a  tenant,  was  a  trustee,  the 
defendant  demurred,itbemg  wholly  immaterial  to  the  pluntiff's 
case  whether  the  defendant  was  a  trustee  or  not.' 

S  566.  And  where  a  Bill  was  brought  for  a  real  estate,  and 
sought  a  discovery  of  proceedings  in  the  Ecclesiastical  Court 
upon  a  grant  of  administration,  the  defendant  demurred  to  that 
discovery,  the  proceeding  in  the  Ecclesiastical  Court  being 
immaterial  to  the  plaintiff's  case.'  Again,  where  a  Bill  to 
establish  an  agreement  for  a  separate  maintenance  for  the  de- 
feodaot's  wife,  prayed  a  discovery  of  ill  treatment  of  the  wife, 
to  make  her  recede  from  the  agreement,  the  defendant  de- 
murred to  the  discovery,  which  could  not  be  material  to  the 
ease  made  by  the  Bill.* 

§  567-  But,  in  general,  if  it  can  be  supposed,  that  the  dis- 
covery may  in  any  way  be  material  to  the  plaintiff  in  the  sup- 
port or  defence  of  any  suit,  the  defendant  will  be  compelled  to 
make  it.'  Thus,  where  a  bishop  filed  a  Bill  against  the  patron 
of  a  living  and  a  clerk  presented  by  him,  to  discover  whether 
the  clerk  had  given  a  bond  of  resignation,  and  the  patron  de- 
murred, because  the  discovery  either  was  such  as  might  subject 
him  to  penalties  and  forfeitures,  or  it  was  immaterial  to  the 
pliuntiff,  the  demurrer  was  overruled ;  the  Cpurt  declaring  a 
clear  opinion,  that  the  bond  was  not  simoniacal ;  but  conceiving 
that  the  discovery  might  be  material  to  support  a  defence  to  a 
quare  impediit  upon  this  ground,  that  the  bond  put  the  clerk 
under  the  power  of  the  patron,  in  derogation  of  the  rights  of 
the  ordinary." 


1  BIttf.  Eq.  PL  by  Jeremy,  192. 

*  Mitf.  Eq.  Fl.  by  Jeremy,  102, 193  ;  Hare  on  DtacoT.  161. 

3  Ibid.  *  Ibid. 

<  Mitf.  Eq.  Fl.  by  Jeremy,  193;  Feck  n.  Ashley,  13  Mctv.  461. 

*Uilf.  Eq.  Fl.  by  Jeremy,  193,  aad  note.    But  probably  mch  a  demarrer 
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§  568.  It  may  be  added,  that  this  objection  of  immateriality 
may  be  to  the  whole  Bill,  or  to  a  part  of  the  Bill,  or  to  a  part 
only  of  the  interrt^tories,  or  to  a  particular  defendant  only. 
The  latter  case  may  often  occur,  where  a  defendant  is  a  mere 
formal  party,  and  where  many  of  the  interrogatories  and  state- 
ments in  a  Bill  of  Discovery  may  be  wholly  irrelevant  aa  to 
him.  In  such  a  case,  he  may  demur  to  the  immaterial  state- 
ments and  interrogatories  aa  to  himself.^ 

§  569.  (3.)  Thirdly.  Another  objection  which  may  be 
taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  the  Bill  is 
brought  by  or  against  persons,  who  are  not  parties  to  the  action 
at  law."  Therefore,  where  a  Bill  of  Discovery  was  brought  by 
the  defendants  in  an  action  at  law,  founded  on  their  acceptance 
of  a  Bill  drawn  by  one  of  their  customers,  for  his  own  accom- 
modation on  them,  and  the  customer  was  joined  with  them  as 
a  plaintiff  in  the  Bill  of  Discovery,  a  demurrer  for  that  cause 
was  allowed ;  for  the  only  parties  to  the  action  at  law  were  the 
holder  on  one  side,  and  the  acceptors  on  the  other  side ;  and 
the  holder  was  a  mere  stranger  to  the  drawer  of  the  Bill,  and 


vonld  non  be  sugtained,  si  sach  bonda  hare  been  held  to  be  rimoniaeal.    Cooper, 

Eq.  PL  1 94,  200  ;  S.  P.  Parkhurst  e.  Loirlen,  1  Meriv.  391 ;  Southall  v. , 

I  Tounge,  B.  308,  318.  In  Wright  v.  Plumptro,  3  Msdd.  R.  486,  there  w«s  a 
demurrer  for  immaterialitf  in  the  form  following:  "  And  forcauKSof  demarrer," 
it  ihoired,  "  .that  the  said  camplain&nts  have  not,  bf  their  said  Bill,  made  such  a 
case  aa  eotitlei  thenAo  anj'  diecoveiy  touching  the  matters  coot^ned  in  the  said 
Bill,  or  of  e-ay  mch  matters,  or  to  the  production  thereof  sought  to  be  obtained ; 
and  that  Buch  diacoTery  and  producdon  are  whoUj'  immateiiat  to  the  said  com- 
plainants, and  can  be  of  no  avail  for  the  purposes  for  n'hicb  the  same  are  sought 
in  and  hy  the  said  BUI;  wherefore,"  &c. 

<  Hare  on  Dlscov.  159,  ISO,  161 ;  Agar  c.  Regent's  Cihial  Company,  Cooper, 
R.  212,  215.  The  defendant  maj  decline  also  in  his  answer  to  answer  paitic- 
nlar  iDtcrrogatories ;  and  if,  as  to  him,  thej  are  immaterial,  an  exceplion'fbr 
insufficiency  in  the  answer  will  be  overruled.  Agar  v.  Regent's  Canal  Com- 
pany, Cooper,  B.  212,  215;  Richardson  c.  Halbert,  1  Asst  GS ;  Rybert  v. 
Barren,  2  Eden,  R.  133,  184. 

s  Irving  v.  Thompson,  9  Sim.  R.  IT;  Eerr  t>.  Rew,  10  Sim.  R.  370;  Glyn  e. 
Soarcs,  3  Mylne  &  Keen,  469,  468,  469;  Queen  of  Portugal  v.  Glyn,  1  West, 
H.  of  L.  B.  25S,  276. 
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sought  no  remedy  against  him,  aod  had  nothiog  to  do  with  the 
private  transactions  or  iotereets  between  the  acceptors  and  their 
customer.  The  c^e,  therefore,  was  a  clear  misjoinder  of  a 
party  as  plaintiff,  who  had  no  interest  in  the  suit.^  The  same 
prindple  will  apply  to  a  like  Bill  of  Discovery,  where  a  person 
is  made  a  defendant  to  the  Bill,  who  is  not  a  par^  to  the  action 
at  law ;  for  a  discovery  by  sudi  person  cannot  be  truly  said, 
in  ordinary  cases,  to  be  material  for  the  purpose  of  the  defence 
at  law.^  A  discovery  by  him  can  be  material  only  in  the  event 
of  the  suit  being  so  constituted,  as  to  nuse  a  qneadon  as  to  the 
Equities  between  the  parties.' 

§  570.  (4<.)  Fourthly.  Another  objection,  which  may  be 
takai  by  demurrer  to  a  BiD  of , Discovery,  is,  that  the  defend- 
ant has  no  interest  in  the  subject-matter  of  the  controversy, 
and  is  a  mere  witness.  Under  such  circumstances,  as  we  have 
already  seen,*  be  is  not  generally  compellable  to  answer  to  a! 
Bill  of  Discovery,  for  such  a  Bill  can  only  be  to  gain  evidence ; 
and  the  answer  of  such  a  defendant  cannot  be  read  against  any 
other  person,  and  not  even  ag^nst  another  defendant  to  the 


IGljne.  Soares,  3  Mflneft  Keen,  450,  469-172;  Ante,  S09;Foat,g  610  a; 
Qoeen  of  Portugal  v.  Glyn,  I  Wert.  H.  of  L.  R.  268,  276. 

9  GlyD  V.  SouM,  8  Hflne  tc  Keen,  450,  468,  469.  Post  e.  Boardiuii,  10 
Puge,  R.680.  In  Irring  o.  Thtaupaon,  9  Sim.  R.  17,  the  ssms  doctrine  was  held. 
And  it  was  affirmed  by  Lord  Cottenbam  in  Kerr  v.  Bew,  10  Sim.  R.  370,  and 
by  tiie  HoDse  of  Lords  in  tbe  Queen  cf  Portugal  t>.  Glyn,  1  Wert.  H.  of  L.  K. 
2S8,  276  i  S.  C.  7  ClaAe  &  Fin.  R.  466.  In  Glyn  >.  Swea,  1  Younge  ft  Coll. 
645,  Lord  Ablnger  rtiled  the  oontnur,  and  held  that  a  party  in  inteieat  in  the 
mit,  thoDgh  not  a  party  to  the  tnit  at  law,  might  be  made  a  party  to  a  Bill  of 
Discovery,  oitliongh  he  migbt  be  n»ed  as  a  witneis.  Thos,  for  example,  in  caM 
of  an  action  at  law  broaght  in  the  name  of  the  agent,  who  procnred  a  policy  in 
his  own  name  for  his  priacipal,  he  held,  that  the  principal  might  be  made  a  par^ 
to  a  Bill  of  Discorery  in  aid  of  the  defence  by  the  underwriter,  although  he 
waa  not  a  party  to  the  »ut,  and  might  be  a  witnen  for  the  nnderwriter.  But 
this  decinon  was  ovemiled  by  the  House  of  LorAa  ai  above  rtated.  See  also 
Ante,  g  226  a. 

>  Glyn  p.  Soares,  8  Myhie  k  Keen,  450,  463, 469,  and  cases  befbro  cited. 

4  Ante,  S  SSI,  3S2,  262,  325;  Hare  on  Discor.  63-86. 
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same  Bill.^  There  are  some  exceptions  to  thia  genera]  rule, 
which  have  been  already  stated,  and  need  not  here  be  repeated.* 
If,  however,  the  Bill  should  state,  that  the  defendant  has,  or 
claims  an  interest,  a  demurrer  will  not  Ue ;  but  the  objection 
must  be  taken  in  another  form,  hj  a  plea,  or  by  a  disdaimer.' 
And  here  again,  it  may  be  remarked,  that  if  the  Bill  allege  an 
interest  in  the  defendant,  that  interest  must  be  set  forth  with 
reasonable  certain^ ;  otherwise,  the  Bill  of  Discovery  will  be 
demurrable  for  that  cause  alone.* 

§  571.  (S.)  Fifthly.  Although  both  the  phiintiff  and  the  de- 
fendant may  have  an  interest  in  the  subject  to  which  the  discovery 
required  is  supposed  to  relate ;  yet,  as  we  have  seen,*^  there 
may  not  be  that  privity  of  title  between  them,  which  will  give 
to  the  plaintiff  a  right  of  discovery  against  the  defendant.  In 
such  a  case  a  demurrer  will  lie.'  Thus,  where  a  Bill  was  filed 
by  a  person  claiming  to  be  the  lord  of  a  manor,  against  another 
person,  also  claming  to  be  the  lord  of  the  same  manor,  and 
pra]ring,  among  other  things,  a  discovery,  in  what  manner  he 
derived  title  to  the  manor ;  a  demurrer,  because  the  plaintiff 
had  shown  no  right  to  the  discovery,  was  allowed.'  For,  in 
general,  as  we  shall  presently  see  more  fully,  where  the  title  of 
the  defendant  is  not  in  privity,  but  is  inconsistent  with  the  title 
made  by  the  plaSntiff,  the  defendant  is  not  bound  to  discover 
the  evidence  of  the  title,  under  which  he  clums.* 

§  ffJ2.  (6.)  Sixthly.  And  this  leads  us  to  the  more  general 

iHltf.Eq.Fl.br  Jeremr,  1S6;  Cooper,  Eq.  PL  SOO;  B&ra  on  Diacor.  68 
TO-TS;  Ante,  281,  SS!.  ' 

>  Ante,  S  39S,S3S,  5l» ;  Hare  on  Ducot.  U-SS  ;  Cooper,  Eq.  Fl.  SOI,  20S. 

>  MitC  Eq.  H.  b}>  Jeremy,  188 ;  Cooper,  Eq.  Fl  200,  301 ;  Fenton  e.  Hngliee, 
T  Vee.  S91. 

•  Cooper,  Eq.  PI.  S02;  The  Mayor  of  London  t..  Levy.  8  Vei.  398,  405  ; 
Ante,  §  2i». 

•  Ante,  §282,  S34. 

•  Mit£  Eq.  FL  by  Jeremy,  189. 

'  Adderloy  v.  Sparrow,  cited  MitC  Eq.  Fl  by  Jeremy,  1B9,  190 ;  Cooper,  £q. 
PL  197. 
«  Mit£  Eq.  PL  by  Jeremy,  190, 191  j  Irj  v.  Kekowich,  2  Ve».  jr.  67>. 
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rale  in  Equity,  that  a  pWntiff  is  only  entitled  to  a  discovery  of 
wliat  appertains  to,  or  is  necessary  for  his  own  title ;  and  he 
has  no  right  to  pry  into  the  title  of  bis  adversary.^  Hence, 
upon  every  Bill  of  Discovery,  the  defendant  has  a  right  to 
resist,  by  demnrrer,  any  inquiries,  which  call  upon  him  to  di^ 
close  the  natore  and  character  of  Us  own  title  to  the  subject- 
matter  of  the  controversy.  The  doctnne  has  been  well  summed 
tq»  in  two  propositions  by  a  learned  author.  (1.)  It  is  the 
right,  as  a  general  rule,  of  a  plaintiff  m  Equity,  to  exact  from 
die  defendant  a  discovery  upon  oath  as  to  all  matters  of  fact, 
which,  being  well'  pleaded  in  the  Bill,  are  material  to  the  pro4^ 
of  the  pluntiff's  case  abont  to  come  on  for  trial,  and  which  the 
defendant  does  not,  by  his  form  of  pleading,  admit,  {2.\  The 
right  of  a  plaintiff  in  Equity  to  the  benefit  of  the  defendant's 
oath,  is  limited  to  a  discovery  of  sudi  material  facts  as  relate  to 
the  plaintiff's  case ;  and  does  not  extend  to  the  discovery  of  the 
manner  in  which  the  defendant's  case  is  to  be  exclnsively  eetab> 
Ushed,  or  to  evidence,  which  relates  exduMvely  to  his  (the  do* 
fendant's)  case.*  These  propositions  seem  equally  true,  whether 
the  Bill  be  for  discovery  only,  or  for  discovery  and  relief." 

1  Cooper,  Eq.  Fl.  197 ;  MitT.  Eq.  PI.  hy  Jeremj,  190,  191 ;  Id.  9,  SS,  63 ; 
Hare  on  IKkot.  cb.  t,  p.  183-194 ;  Ladj'  Shsftebniy  v:  Arrowsmith,  4  Tes.  71  - 
WigramouFinntaoflKgcoT.  p.  18-21,  §  18-27,  lit  edit.;  Id.  p.  28-34,  g  S4-46 ; 
Id.  p.  90-127,  g  148-ieO;  Wlgnim  onPranta  of  DucoT.2dedit.p.  46-260,  §  S2- 
941 ;  Id.  p.  246-261,  §  312-434;  Adanu  v.  EMer,  8  Mylne  and  Craig,  B.  S26, 
C44,  S4S ;  Post,  3  859.  [In  Mass&chuMtta,  the  English  rule  on  tliig  nily'ect  is 
held  not  applicable.    Adams  c.  Porter,  1  Cuah.  170.] 

>  WigruD  on  DiKov.  SI,  22,  111,  113,147-149,  Irt  edit.;  Id.  2d  edit.  London, 
1840,  p.  IS,  3  36,  27;  Id.  p.  40,  2SI.  The  language  of  these  propoaitJona  is  not 
exactly  the  same  in  both  editiona.  I  have  here  followed  that  of  the  second  edi- 
tion.   Bee  Haskell  v.  Haskell,  3  Gush.  S40. 

■  Wigram  on  Discov.  p.  5,  6,  §  II,  2d  edit  1840;  Id.  p.  G,  6,  1st  edit  Mr. 
Wigram'a  learned  work,  enMed  "  Points  on  the  Law  of  MscoTery,"  is  prinei- 
pallf  employed  in  discnsaing  and  elacidating  these  propositions.  It  has  already 
reached  a  second  edition,  wluch  contains  a  thoroagh  roviaion  of  the  text,  and  a 
Teryfiill  exposition  of  the  recent  au  thorities.  There  are  few  profe^onal  woits 
which  will  ao  well  reward  the  profound  examination  of  stadenta.  It  abounds 
In  acute  obserrations,  and  is  equall j Temarkable  forita  leamingand  ahilitj.  The 
leading  object  of  his  treatise  ia  to  assail  the  decision  of  the  Court  in  Hardmao 
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§  ^7^9.  upon  this  ground,  where  a  Bill  was  filed  by  an  heir 
ex  parte  matemA  against  a  general  devisee  and  executor,  who 

D.  Ellamef,  0  Sim.  R.  640  ;  S.  C.  2  Myloe  k  Keen,  788,  vhere  it  wu  beld,  that 
if  a  defendant  in  bis  answer,  atatei  the  pnrport  and  effect  of  a  document,  which 
is  evidence  wAj  of  hia  (the  defendant's)  case,  and  also,  in  his  answer,  refen  to 
■noh  a  document  as  in  his  ponesaion,  the  plaintiff  has  a  tight,  on  motion,  to  have 
it  produced  for  his  inspection,  although  it  does  not  relate  to  his  (the  plaintiff's) 
own  title.  The  learned  author  supposes  this  deciuon  to  be  at  Tariance  with  the 
rale  in  Equi^,  that  a  plaintiff  is  not  entitled  to  a  discoveiy  of  the  defeadantfs 
title,  or  the  proofs  of  it.  Mr.  Wigram  baa  fully  commented  on  all  the  casca.  8e« 
Sampson  v.  Sweeteuham,  5  Madd.  R.  16 ;  Crompton  e.  Earl  Grej,  I  Yonnge  & 
Jerr.  154  ;  Wilson  v.  Forater,  1  Younge,  R.  281,  282;  De  Sparks  v.  Montrion, 
J  Younge  &  Coll.  108  ;  HBi-Hm»n  c.  Ellames,  2  Mylne  &  Keen,  782.  In  the 
recent  case  <^  Adams  d.  Fisher,  3  M^hie  &  Ciaig,  S26,  MS,  649,  Lord  Cotten- 
ham  affirmed  the  doctrine  held  in  Hardman  r.  EUames.  On  that  occasion  his 
Lordship  said :  "  As  to  Hardman  r.  Ellames,  it  is  not  rexy  pertinent  to  the  pres- 
ent case.  It  was  certunlj  no  new  decinon,  and  I  was  rery  much  surprised  to 
hear  any  one  treat  it  as  such ;  and  when  I  came  to  look  into  the  doctrines  laid 
down  in  the  books,  I  felt  no  doubt  upon  the  subject  Where  a  party  has  thought 
proper  to  put  bis  defence  upon  a  particular  document,  he  himself  baring  intro- 
daced  it  and  put  it  forward,  he  cannot  be  penuitted  to  make  any  representatioa 
of  it,  however  unfounded,  which  be  pleases ;  bnt  the  plaintiff  is  entitled  to  see, 
whether  the  defendant  has  rightly  stated  it  It  is  because  the  dcfendaDt  chooses 
to  make  it  part  of  his  answer,  that  the  plaintiff  is  entitled  to  see  it  ^  not  because 
the  plaintiff  has  an  interest  in  it.  The  principle  is,  that  a  deftedant  shall  not 
avwl  himself  of  that  mode  of  c<mcealiug  his  defence.  But  whether  that  decision 
berigbtor  wrong,  it  is  quite  distinct  from  the  present  case.  I  apprehend  it  is  a 
mistake  to  say,  that  the  documents  scheduled  are  part  of  the  answer ;  the  schedr 
ule  itself  19  part  of  the  answer.  AH  that  the  plaintiff  a^  is,  that  the  defendant 
may  set  forth  a  scbedolo  of  the  docnments.  Can  you  except,  because  ho  hat 
set  out  the  documents  in  the  schedule  instead  of  in  the  Bill  1  You  did  not  ask 
that  they  should  be  set  out  in  the  Bill.  If  that  had  been  aaked,  the  defendant 
must  have  defended  himself  in  the  regular  way,  and  shown  that  he  was  not 
obliged  to  comply  with  your  demand.  But  if  the  defendant  sets  them  out  in 
the  schedule  to  his  answer,  the  question  is,  upon  the  whole  record,  whether  the 
plaindff  hassacban  interest  in  tbem  as  entitles  him  to  call  for  their  production?" 
In  ^e  same  case,  (p.  044-647,)  the  Lord  Chancellor,  in  another  passage,  fully 
admitted  the  general  doctrine  contained  in  Mr.  Wigram's  two  propoailions,  Mr. 
Wigram,  in  the  second  edition  of  his  work,  has  commented  at  large  on  all  the 
bearings  of  this  case.  His  observations  are  loo  long  to  bo  inserted  here ;  and  any 
abridgmeutof  them  wonld  have  a  tendency  to  impair  the  force,  and  obscure  tlM 
clearness  of  his  reaBoning.  The  learned  reader  is  therefore  referred  to  them  in 
theoriginal  work.  Wigram  on  Discov,  p.  Dl-llO,  §  164-173,  2d  ediL1840{ 
Post,  §  859,  and  note.  [The  case  of  Adams  ii.  Fisher  was  somewhat  questioned 
'  in  the  late  case  of  Swinbome  v.  Nelson,  16  Eng.  Law  &  Eq.  R.  672.] 
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had  completed,  by  a  conveyaDce  to  himself,  a  purchase  of  boiim 
real  estate,  contracted  for  by  tbe  testator  after  the  date  of  his 
will,  alleging,  that  there  was  no  heir  ex  parte  matemd,  but  that 
die  devisee  set  up  a  title  under  a  release  from  his  father,  as  heir 
ex  parte  matemd  of  the  testator ;  and  praying  a  conveyance  to 
the  plaintiff;  and  seeking  a  discovery  in  what  manner  the  father 
claimed  to  be  beir  ex  parte  matemd^  and  the  particulars  of  tbe 
pedigree,  under  which  he  claimed ;  a  demurrer  to  the  discov- 
ery was  aDowed.' 

§  574.  So,  where  a  Bill  was  filed  by  legatees,  whose  lega- 
cies were  charged  on  real  estate,  for  a  discovery  uidproductioii 
of  a  deed,  by  which,  it  was  alleged,  the  real  estates  were  lim- 
ited  to  uses,  under  which  the  testator  was  a  tenant  in  tail  only ; 
but  from  which,  as  the  plaintiff  insisted,  it  would,  if  produced, 
tq)pear,  that  a  small  portion  only  of  the  estate  was  so  settled, 
and  that  of  the  residue  the  testator  was  seised  in  fee ;  a  demur- 
rer, on  the  ground  that  the  deed  in  question  related  to  the  de- 
fendant's title,  and  that  tbe  plaintiff  had  no  interest  in  it,  was 
allowed.* 

1  It7  v.  Eekewich,  2  Yes.  jr.  679 ;  Mit£  £q.  PI.  by  Jeremj',  191.  See  Kim' 
herlj  t>.  Sella,  8  Johns.  Ch.  R.  47S. 

■  Wilaon  v.  Fontar,  1  Tonnge,  B.  380.  Kr.  Wigram  on  Diacoverj,  (p.  90- 
UG,  ist  edit ;  Id.  3d  edit  iStO,  p.  4G-346,)  bag  collected  the  anthoritiee  bearing 
on  this  point  Mr.  Chancellor  Kent,  in  Eimberly  v.  Sells,  3  .Tahai.  Ch.  R.  467, 
173,  held,  that  a  bond  Jide  parchaser,  in  pouesaion  of  an  estate,  is  entitled  to  a 
discoveiy  of  the  groands  on  vhich  his  title  is  acaght  to  be  impeached  b  j  the  de- 
fendants in  the  Bill,  who  are  attempting  to  sell  the  land  of  the  bonA  fidt  yit- 
chaser,  as  the  land  of  another,  nnder  whom  he  derired  title.  He  relied  on  the 
case  of  Metcalf  D.  Herroy,  1  Yes.  348,  349,  where  Lord  Hardwicke  is  reported 
to  have  stud :  "  The  question  ccHnes  to  this :  whether  an  j  person,  in  possession 
of  an  estate,  as  tenant  or  otherwise,  maj  not  bring  a  Bill  to  discover  the  title  fX 
a  person,  biing^g  an  ^ectment  against  lum,  to  have  it  set  ont,  and  see,  whether 
that  title  be  not  in  some  other.  I  am  of  opinion  he  maj,  to  enable  him  to  make 
a  defence  in  ejectment,  even  cmsidering  him  as  a  wrongdoer  against  every- 
bodjr."  Lord  Bedesdale  cite»  the  same  caae  as  anthoritj.  (Uitf.  £q.  Ft.  bj  Jei^ 
emy,  58,  M.)  Mr,  Wigram  on  Diacorery,  (p.  B8,  note  (a,)  Irt  edit ;  see  Id.  2d 
edit  §  846-884,  p.  364-294 ;  Id.  %  379,  p.  991-394,)  denies  the  doctrine,  and  thinks 
it  is  restricted  by^the  tabsftquent  cases.  Bee  Hare  on  Kscor.  lOd,  180-189,  ISO, 
Ttotefffl,)  194,208,311.  rnie  case  of  BeUwood  v.  Wetherell,  1  Tonnge  &  Coa 
311,  seems  isUier  to  shake  tbe  anthoritjr  of  the  rale  laid  down  I7  Lord  Hafdmck*, 
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§  57^  o.  Even  an  heir  at  law  has  not  a  ri^ht  to  the  inspec- 
tion of  deeds  in  the  poasession  of  a  devisee,  unless  he  is  an  h«r 
in  tul;  in  which  latter  case,  he  is  entided  to  see  the  deeds  cre- 
ating^ the  estate  tail ;  but  no  further.'  On  the  other  hand,  a 
devisee  is  entitled  agunst  the  heir  at  law  to  a  discovery  of 
deeds  relating'  to  the  estate  devised.^ 

§  SJii  b.  The  reason  of  this  distinction  may  not  at  first 
view  be  apparent.  But  the  ground,  upon  which  it  is  asserted, 
is  this.     The  title  of  an  heir  at  law  is  a  plain  legal  title.     All 


as  a  general  rule,  tiiongb  it  waa  diatin^iihed  from  the  general  clan  of  caaei  m 
Uus  head.  la  Bowman  i'.  Lygon,  1  Anal.  1,  Lord  Chief  Baron  Ejre  said,  thai 
the  rule  of  Lord  Hardwitko  went  very  far,  and  ho  should  not  be  inclined  to  fol- 
low it  to  that  extent,  without  examining  fnrther  into  the  authority  of  the  deci^ 
ion.  Mr.  Hare  has  fully  discossed  this  subject,  and  has  airiTcd  at  a  concluson 
fomewhat  different  from  that  of  Mr.  Wignun.  A  distinction  seems  taken  in 
some  of  the  cases  between  the  right  of  the  plaiotiff  in  Equity,  when  he  Is  the 
defendant  in  the  suit  at  law,  to  insist  upon  a  discovery,  whether  the  defendant 
la  the  Bill  has  any  title,  and  the  nature  of  that  title,  and  the  right  to  a  discoTCry 
of  the  evidence  and  documents  in  support  of  the  title,  which  the  defendant  a»> 
sertB.  The  former  he  must  disclose ;  the  latter  he  need  not  See  Wigrajn  on 
Oiscov.  S2,  note  (e)  1st  edJL;  see  Id.  M  edit.  §  346,  p.  261;  Id.  §  3T9-3S4, 
p.  291-291,  1st  edit.;  see  Id.  2d  edit.  §  346,  p.  264  ^  Id.  S  379-384,  p.  291-294; 
Hare  on  Discov.  §  4,  p.  203-212.  Lord  Abinger,  in  Bellwood  n.  Wetherell,  I 
Younge  li  Coll.  216,  seems  to  have  recognized  the  validity  of  the  distinction. 
Mr.  Wigram  thinks,  that  the  defendant  is  bound  to  answer,  whether  he  has  any 
title  or  not;  but  not  to  disclose  the  nature  of  the  title,  which  he  asserts.  Wi- 
gram on  DiscoT.  92,  note  («)  1st  edit.;  Id.  2d  edit.  p.  264,  §  S46.  The  present 
state  of  the  authorides  seems  to  justify  the  remark  of  Lord  Abinger  in  Bell- 
wood  D.  W«therell,  1  Younge  &  Coll.  215,  that  upon  looking  at  (he  cases,  aoma 
of  them  appear  extremely  embarrassed  and  contradictory,  and  no  steady  piia- 
ciple  is  adopted  in  them. 

•Cooper,  £q.  Fl.  cb.  I,g4,  p.  G8,  S9  ;  Id.  ch.  3,  g  S,  p.  197, 198;  Shaftsbnry 
tr.  Arrowamith,  4  Yes.  71.  In  Sbaflsbury  u.  Arrowgmith,  4  Tea.  71,  Lord  Boa*- 
lyn  ex[dained  the  ground  of  the  doctrine  in  favor  of  the  heir  in  t^I ;  that  it  was 
removing  an  impediment  preventing  the  trial  of  a  legal  rigbL  He  aflerwardi 
added :  "  Femittiiig  a  general  sweeping  surrey  into  all  the  deeds  of  the  family, 
would  be  attended  with  very  great  danger  and  mischief;  and  where  the  peiaoa 
otums  as  heir  of  the  body,  it  has  been  very  properly  slated,  that  it  may  show  a 
title  in  another  person,  if  the  enlwl  is  not  well  barred."  See  2  Story  on  Equi^ 
Jnriip.  S  1491. 

)  Cooper,  £q.  Fl.  ch.  I,  5  4,  p.  59 ;  Id.  ch.  8,  S3,p.  197,198;  SFonU.£q.B. 
9,  ch.  S,  g  S;  2  StMj  on  Equity  Jnriip.  §  1491. 
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the  family  deeds  together  would  not  make  his  tide  better  or 
worse.  If  he  cannot  set  aside  the  will,  he  has  nothing  to  do 
with  the  deeds.  He  must  make  out  his  title  at  law,  unless 
there  are  incumbrances  standing  in  his  way,  which,  indeed,  a 
Court  of  Equity  would  remove,  in  order  to  enable  him  to 
assert  his  legal  title.  But  in  the  case  of  an  heir  in  tail,  a  will 
is  no  answer  to  him ;  although  a  will  established  is  an  answer 
to  an  heir  at  law.  An  heir  in  tail  has,  beyond  the  general 
right,  such  an  interest  in  the  deed,  creating  the  entail,  that  he 
has  a  right  to  the  production  of  it.  But  an  heir  at  law  has  no 
interest  in  the  title  deeds  of  an  estate,  unless  it  has  descended 
to  him.^ 

§  SJ4>  e.  On  the  other  hand,  a'  devisee,  cluming  an  estate 
under  a  wiU,  cannot,  without  a  discovery  of  the  title  deeds, 
maintain  any  suit  at  law.  The  heir  at  law  mi^t  not  only  de- 
feat his  suit,  by  withholding  the  means  to  trace  out  his  legal 
tide  ;  but  he  might  also  defend  himself  at  law,  by  setting  up 
prior  outstanding  incumbrances.  And  thus  he  might  prevent 
the  devisee  from  having  the  power  of  trying  the  validity  of  the 
will  at  law.^  Whether  this  distinction  is  well  founded,  may, 
perhaps,  be  thought  to  admit  of  some  question.  That  the  de- 
visee should  in  such  a  case  be  entitled  to  a  discovery,  seems 
plain  enough.  That  the  heir  at  law  is  not  equslly  well  entided 
to  a  discovery  of  the  deeds,  under  which  the  Restate  is  claimed, 
in  order  to  ascertain  the  extent  to  which  he  is  disinherited, 
may  not  appear  quite  so  plain.' 


t  Slutfbbnr7  o.  Arrownuitfa,  i  Yei.  67,  70,  71 ;  2  FonbL  Eq.  B.  6,  oh.  8,  §  S, 
and  notes  (g,)  (A)  -,  !  Story  on  Equity  Jurisp.  S  1493. 

9  Dachen  of  itewcastle  v.  Lbrd  Felham,  S  Yiner,  Abridg.  Diteovtry,  M.  FI. 
13  ;  1  Bio.  Fari.  Cai.  S93 ;  Cooper,  Eq.  FL  cb.  1,  g  4,  p.  09 ;  3  Story  on  Eq. 
Jnriap.  %  1198. 

3  It  u  obvions,  that  the  dudnction  ta  not  ulis&ctory  to  Mr.  FonUanqne.  In 
S  Fonbl.  £q.  B.  6,  ck  3,  §  2,  note  (ji,)  ^^  *^7^  ■  "  -'^d  an  heir  at  law,  altboogh 
not  entitled  to  ctnne  into  Equity  upon  an  ejectment  Bill  for  poawnon,  yet  he 
ia  entitled  to  come  into  Equity  to  remove  temu  out  of  the  way,  which  would 
otherwiM  prerent  bis  lecoTering  ponenion  at  law ;  and  also  baa  a  rigbl  to  an- 
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§  575.  (7.)  Seventhly.  Another  objection,  which  may  be 
taken  by  way  of  demurrer  to  a  Bill  of  Discovery,  is,  that  it 
may  expose  the  defendant  to  a  penalty  or  a  forfeiture,  or  that  it 
may  compel  him  to  criminate  himself.*  The  rule  is,  lltst  the 
defendant  shall  not  be  obliged  to  discover,  vrbst  may  sul^ect 
him  to  a  penalty  or  forfeiture,  or  criminal  accusation,  and  not 
what  muat  only.'  This  objection  has  already  been  under  ctHi- 
nderation  in  treating  of  demurrers  to  a  Bill  for  discovery  and 


other  relief  before  he  baa  eatabUshed  hi«  title  at  law ;  nameV,  that  the  deed  and 
will  jaa,j  be  produced,  and  lodged  in  proper  bands  for  hia  inipection ;  for  anj 
hdr  at  lair  hu  a  right  to  diKorer  bj"  what  means  and  nnder  what  deed  he  ■■ 
disinherited."  For  dui  he  relies  upon  Hamson  v.  Soatfacote,  1  Atk.  539,  540, 
where  Lord  Ilardwicke  asserts  the  proposition  in  the  same  huiguage  ;  and  Flt^ 
jet  V.  Sydenham,  Select  Cas.  in  Ch.  2,  wluch  is  directlj'  in  point.  If  it  wero 
clear  that,  if  tJie  will  were  ertaUithed,  the  title  of  the  heir  would  be  gone,  tiie 
objectioQ  to  a  Bill  of  Discoverj  hy  him  might  not  be  noreason^e ;  for  theo  he 
would  have  no  title  to  the  estate,  and  of  coarse  no  title  to  a  discoverr  of  tbe 
deeds  of  it  Bntitmaj  depend  upon  die  tctj  terms  of  tbe  instrument,  as  a 
settlement,  or  the  bonndaries  stated  in  different  deeds,  where  tbe  purchase  haa 
been  of  different  parcels  at  different  times,  whether  he  is  disinherited  or  noL  Lt 
snch  a  caae  an  inspection  ma^  be  very  important  to  him.  Bee  Cooper,  £q.  PL 
eh.  3,  §  3,  p.  198  ;  Ashton  n.  Lord  Exeter,  6  Tes.  288  ;  Hylton  v.  Morgan,  6  Yes. 
394  ;  9  Slaty  on  Eqaitr  Jnnsp-  §  1498. 

1  Cbauncey  v.  Taboarden,  3  Atk.  893 ;  Mitf.  £q.  PI.  bj  Jeremy,  194,  286 ; 
Cooper,  Eq.  PL  204,  206,  307;  3  Storj  on  Eq.  Jarisp.§  1494 ;  Beames,  Eq.  PI, 
S68-27I ;  March  v.  Davison,  9  Ptuge,  K.  680  ;  BrownoU  e.  Curtis,  10  Paige,  R. 
210;  Ante,  §5S1-G2S;  Adams c. Porter,  1  Cash.  ITO;  Taylor  cBroen,  2  Barb. 
Cb.  B.  303.  Lord  Redesdale  has  summed  up  the  general  result  of  the  antbori- 
tieson  this  subject  la  the  following  words: — "It  is  a  general  mle,  that  no  one 
is  bound  to  answer,  so  as  to  subject  himself  to  pnaidtment,  in  vbateTer  nanneF 
that  punishment  maj*  arise,  or  whatever  m&y  be  the  nature  of  that  punishment. 
If,  therefore,  a  Bill  requires  an  answer,  which  may  subject  the  defendant  to 
H17  pains  or  penalties,  be  iokj  demur  to  so  much  of  tbe  BilL  As,  if  a  Kll 
charges  any  thing,  which,  if  confessed  by  tbe  answer,  would  subject  the  defend* 
ant  to  Kay  criminal  prosecution,  or  to  any  particular  penalties,  as  an  Dsurioul 
contract,  muntenance,  cbamper^,  mmoaj.  And  in  meb  cases,  if  the  defendsnt 
is  not  obliged  to  answer  the  &cts,  he  need  not  answer  tbe  circumstances,  tboi^ 
tbej  have  not  such  an  immediate  tendency  to  criminate."  MitC  Eq.  PL  by  Je^ 
emy,  194, 19S,  and  the  cases  there  cited.  Mr.  Baithby,  in  his  learned  note  to 
Bird  u.  Uarwicke,  I  Ten.  110,  note  (1),  has  collected  the  gnat  body  of  the 
anthorities  on  this  subject. 

*  Harrison  v.  Soutbcote,  1  Atk.  58»  j  Port,  (  697. 
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relief.'     But  a  few  additional  remarke  and  illustrations  seem 
proper  in  this  place. 

§  5J6.  This  doctrine  seema  founded  on  the  great  principles 
of  constitutional  right,  settled  in  early  times  in  England,  and 
brought  by  our  ancestors  to  America,  by  which  it  is  eatablished, 
that  no  nian  ia  bound  to  accuse  himself  of  any  crime,  or  to 
furnish  any  evidence  to  convict  himself  of  any  crime.  The 
maxim  of  the  Common  Law  ia,  iVenw  tenetur  seipsum  prodere? 
It  constituted  one  of  the  just  objections  to  the  Court  of  Star 
Chamber,  that,  in  criminal  informations,  it  compelled  the  party 
accused  to  answer  upon  oath  to  the  accusation ;  and  thus,  in 
arbitrary  times,  became  an  instrument  of  gross  oppression  and 
injustice.'  But  the  Court  of  Chancery  has  always  steadily  re- 
fused to  compel  any  man  to  criminate  himself,  and,  by  analogy, 
to  disclose  any  fact,  which  will  subject  him  to  a  penalty  or  for- 
feiture; and  it  has  thus  assisted  in  carrying  into  complete 
effect  the  benign  maxim  of  the  Common  Law  above  alluded  to.* 
So,  that  it  ia  the  just  boast  of  Lord  Hardwicke,  that  the  gen- 
eral rule,  estabhshed  with  great  justice  and  tenderness  in  the 
law  of  England,  is  fully  realized  and  acted  on  in  Courts  of 
Equity,  that  no  person  shall  be  obliged  to  discover  what  may 
tend  to  subject  him  to  a  penalty  or  punishment,  or  to  that 
which  is  in  the  nature  of  a  penalty  or  punishment.^  [But  in  a 
late  case,  a  foreigner,  sqourning  in  England,  declined  to  pro- 
duce certain  documents,  because  they  would  expose  him  to  crim- 
inal prosecution  in  his  ovm  country t  but  the  objection  was  not 
allowed.^ 


1  Ante,  9  021,  S25. 

a  Attomej-GeDeral  v.  Daplewia,  Parker,  E.  169. 

■  Cooper,  Eq.  PI.  202,  203 ;  Hare  OQ  Discov.  I31-1SS ;  Beamet,  £q.  PL  263- 
270. 

4  See  3  Block.  Com.  100,  101. 

•  Harrison  p.  Sonthcote,  2  Vas.  394. 

"  [King  of  Two  Sicilies  v.  Willcox,  2  Eng.  Rep.  122  ;  15  Jorirt,  (English,) 
214.  Lord  Cranworth  here  said,  he  was  nnable  to  find  a  singlo  anthority  upon 
this  pcnnt,  bat  he  deemed  the  objection  ootenable  in  principle.] 
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§  577-  1^^  doctrine  is  not  confined  to  cases  where  the 
question  or  answer  has  a  direct  tendency  to  crimmate  the  de- 
fendant, or  to  expose  him  to  a  penalty  or  forfeitare ;  but  it 
goes  further,  and  protects  him  from  answering  any  question, 
which  may  form  a  link  in  the  chain,  by  which  such  a  case  is 
to  be  established.^  For  it  has  been  well  observed  by  an 
eminent  Judge,  that  in  no  stage  of  the  proceedings  in  a  Court 
of  Equity  can  a  party  be  compelled  to  answer  any  question  ao- 
cusipg  himself,  or  any  of  a  series  of  questions,  that  has  a 
tendency  to  that  effect ;  the  rule  in  these  cases  being,  that  the 
defendant  is  at  liberty  to  protect  himself  against  answering,  not 
only  the  direct  question,  whether  he  did  what  was  iU^al,  but 
also  every  question,  fairly  appearing  to  be  put  with  a  view  of 
drawing  from  him  an  answer,  containing  nothing  to  affect  him, 
except  that  it  is  one  link  in  a  chain  of  proof,  that  is  to  affect 
him.'     The  rule  is  carried  even  to  a  greater  extent,  diat  the 

1  Bouthall  0. ,  1  Tonnge,  B.  308,  317 ;  Pastim  v.  Douglas,  IS  Ve».  B. 

MS ;  8.  C.  19  Ye*.  225 ;  Mitf.  Eq.  Fl.  b^  Jeremy,  194 ;  Cooper,  £q.  Fl.  lOlt 
804  ;  Cbaniicej  o.  Tabourdcn,  S  Atk.  392 ;  Lee  v.  Be«d,  5  Beavan,  B.  381. 

>  Loid  Eldon,  in  Paxton  c.  Dooglaa,  19  Tea.  239 ;  S.  C.  IS  Vea.  SS9 ;  Ex 
parte  Sanies,  ll  Tea.  6ts  ;  East  India  C(Nnpanj  v.  Campbell,  I  Tea.  £46  ;  Lee 
V.  Bead,  6  Beann,  381.  In  tlua  com  Lord  Langdale  laid :  "As  to  the  prindpla 
upon  which  the  Court  acta  in  theae  cases,  there  ia,  I  apprehend,  no  doubt  what- 
ever. A  defendant  ia  not  to  be  called  upon  to  diecorer  the  principal  &ct,  or 
■ay  of  a  long  series  or  ch^  of  facta  which  may  cootribate  to  estaUiah  a  ciim- 
inal  ch&rge  against  himself.  Ue  may  protect  himaelf  by  demarrer,  pl<«,  or 
answer,  or  in  any  way  ia  which  ho  can  bring  the  matter  fairly  under  the  con- 
lideralion  of  the  Court.  It  being  a  right  to  protection  given  to  him  by  the  law, 
I  apprehend  he  cannot,  by  any  agreement,  deprive  himaelf  of  the  benefit  of  it 
The  point  comes  before  me  rather  suddenly  this  morning ;  bat  I  think  I  recol- 
lect a  case  in  which  it  was  held  that  a  defendant  cannot  make  an  agreement  by 
wluch  be  is  to  deprive  himself  of  that  right  to  protection  which  by  law  he  is 
entitled  to.  If  that  be  ao,  he  might,  under  his  hand  and  seal,  have  covenanted 
to  put  in  a  Ehll  and  perfect  answer  to  every  interrogatory,  and  yet,  after  having 
done  that,  he  might  claim  the  protection  of  the  law  of  thia  Coart,  in  respect  of 
the  discovery  required  of  him.  To  what  extent  that  may  go,  it  is  not  necessaiy 
for  me  to  state  upon  the  present  occasion ;  because  all  that  has  happened  here 
IB,  that  after  the  indictment  was  preferred,  the  defendants  obtained  an  enlarge- 
ment of  the  time,  which  they  agreed  should  be  peremptory.  For  any  thing  I 
on  see  here, — for  any  thing  that  has  been  argued  or  alleged  to  the  contrary,— 
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defendant  cannot^  by  his  own  agreement,  waive  the  benefit,  for 
the  law  places  it  around  faim  for  his  protection.'  [And  if  he 
has  already  disclosed  sufficient  to  convict  him,  he  may  still 
decline  to  answer  further.^ 

§  ^8.  It  has  been  also  remarked,  that  it  is  impracticable  to 
lay  down  any  general  rule,  as  to  the  extent  to  which  collateral 
questions,  asked  in  a  Bill,  may  involve  the  objection  last  above 
stated.  The  varieties  of  circumstances,  which  may  arise  in  the 
course  of  human  transactions,  are  infinite,  and  there  are  few, 
if  any  facts,  which  may  not,  m  some  conceivable  case,  f<Hin  a 
natural  or  an  accidental  mgredient  in  the  evidence  of  a  crime.' 
Iq  many  cases  the  line  of  distinction  may  be  very  clear  between 
the  questions  which  are  within  the  reach  of  the  objection,  and 
those  which  are  without  it.  But  in  others,  the  line  must  be 
extremely  obscure ;  and  the  rule  to  be  apphed  must  rest  upon 
the  exercise  of  a  sound  discretion  under  all  the  particular  cir< 


time  is  not  one  bet  in  this  Bill  which  miut  not  aeeeanaHj  be  prDved  at  Uie 
hearing  of  that  indictmenL  It  has  been  ai^ed,  that  posaiblf  it  might  not  be 
BO ;  but  all  the  &cti  stated  both  in  the  original  and  amended  Bill,  ao  far  aa  I 
have  heard  them,  are  facts  whicb  constitute  part  of  the  nairatiTe,  and  of  that 
statement  of  circnmstances  irbich  must  necessarit;  be  brought  beibra  tlie  juiy 
upon  the  trial.  Now  if  this  be  so,  the  defendants  might  nndoobtedJ^  protect 
themselves  in  this  snit,  bj  stating  that  there  was  a  criminal  prosecution  pending 
against  them,  and  that  the^  could  not  answer  aaj  one  of  the  facts  staled  in  this 
Bill,  withont  contributing  towards  the  establishment  of  tbat  criminal  charge. 
The  question  i^  whether,  under  the  circnmstancee  of  the  case,  ilie;  are  all 
bonnd  to  do  that ;  aod  1  cannot  agree  with  the  plaintiff's  counsel,  that  the  rule 
laid  down  in  these  cases,  most  be  extended  to  any  case  whatever,  or  thai  we 
■ball  have  defendants  ctnning  here  eTer]r  daj  and  asking  an  enlarged  time  to 
answer,  because,  forsooth,  th^  might  be  some  criminal  charge  at  the  same  time 
brought,  or  about  to  be  brought,  the  prosecution  of  which  would  be  &cilitated 
by  the  discovery  made  to  the  BilL  That  is  not  the  case  hei«.  The  case  is,  that 
aa  indictment  has  been  actually  preferred  unce  the  commencement  of  the  pro- 
ceedings here  pending,  and  at  the  Tery  time  the  defendants  are  called  upon  to 
put  in  an  answer,  which  must  necessarily  discover  those  very  matters  which  will 
be  in  issue  at  the  triaL" 

1  Lee  I.  Read,  A  Beavan,  R.  S81,  SSS. 

[3  King  of  Two  Sicilies  o.  WiUcoz,  1  Simotu,  (N.  S.)  801 ;  disapproving  of 
Ewin  V.  Osbalditton,  6  Simons,  608.] 

3  Hare  on  I>iM»v.  104, 1S6. 
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comstances  of  the  case  before  the  Court.'     Thus,  for  example^ 
considering  to  wliat  an  extent  the  doctrine  of  the  Courts  of 


1  Lord  EldoD,  in  commenting  on  thii  rabjeot,  in  Faxton  o.  Donglaa,  19  Tea. 
888,  used  the  following  laogaage :  "  1  hsTO  looked  into  all  tbe  cuei,  nnd  I  find 
the  distinctions  between  questions  supposed  to  have  a  lendencjr  to  criminate, 
and  questions  to  which  it  is  supposed  answers  may  be  giren,  as  hkving  no  con- 
nection with  the  other  qoestions,  so  very  nice,  that  I  can  only  sajr,  the  strong 
inclination  of  my  nuud  is  to  protect  the  party  gainst  answering  any  question, 
not  only  that  has  a  direct  tendency  to  criminate  him,  bat  that  forms  one  step 
towards  it;  and  that,  as'these  interrogatories  arc  framed,  this  party  cannot  be 
compelled  to  answer."  Tho  '^ce-Chancellor,  (Sir  A.  Hart,)  in  Green  r. 
Weaver,  1  Sim.  E.  426,  used  the  following  language :  "  Now,  that  the  rule  irt'a 
Conrt  of  Equity  is,  that  a  man  shall  not  be  compelled  to  answer  to  any  &cti 
which  may  tend  to  criminate  him,  or  subject  bim  to  penalties,  or  forfeitures,  is 
undeniable,  fiut  the  due  application  of  this  rule  to  the  circumstances  of  in- 
dividual cases  has  been,  at  alt  Umes,  a  matter  of  much  controversy;  and  so 
much  BO,  that,  I  believe,  not  less  than  one  hundred  cases  are  to  be  found  in  tbe 
Reports,  in  which  the  question  was,  whether  tbe  defendant  was,  or  not,  bounil 
to  give  the  discovery  sought  for.  The  due  application  of  the  rule  to  the  present 
case,  b  that  which  I  have  labored  to  arrive  at."  He  afterwards  added :  "  Hk 
reasoning  of  Lord  Eldon,  in  the  cases  of  The  East  India  Company  v.  Neave,  and 
Faxton  v.  Douglas,  implies,  that  he  assents  to  the  prindple,  that  a  man  may,  by 
bis  conduct,  incur  an  obligation  to  discover  the  fkcta,  althongh  that  discoveiy 
may,  incidentally,  subject  him  to  pecuniary  obligadons.  Paxton  v.  Douglas  hu 
been  a  good  deal  relied  upon  by  the  other  side ;  and  I  am  f^  to  confess,  that 
Uiat  case  did  perplex  me  excessively  by  some  of  the  dicia  laid  down  by  that 
great  judge ;  for  he  went  there  to  the  extent  of  stating,  not  only  that  a  man 
should  not  make  a  discovery  that  would  subject  himself  directly  to  penalty  or 
criminal  prosecution,  bat  that  every  qnestion  leading  incidentally  to  that  con- 
elusion,  would  be  likewise  equally  objectionable.  Now,  when  one  conies  to  look 
at  that,  as  a  propoation  unexplained,  one  cannot  help  seeing,  that  tbe  trne 
principle  of  a  Bill  in  Equity  is,  that  every  statement  of  fact  in  every  Bill  ought 
to  be  incidentally  leading  to  the  same  conclosion,  ullimatoly,  as  tbe  prayer  of 
the  Bill  docs  lead  to ;  for  the  &ct  is  «tber  conducive  to  the  general  result,  or  it 
is  animportant  and  irrelevant.  But  I  take  Lord  EMon  to  have  meant,  (and 
which  perhaps  is  not  very  Mly  explained  in  the  Report,  and  which  atisfied  ny 
imnd  a  good  deal,)  not  that  every  fact  which  may  lead  to  the  effect  of  subject- 
ing a  defendant  to  a  penalty  is  objectionable,  but,  where  the  sole  gist  or  object 
of  the  suit  is  to  convict  a  man  in  a  penal^,  where  there  would  be  no  other  pur- 
pose but  to  have  relief  in  a  Court  of  Equity  on  the  looting  <^  penalty,  thai  as  a 
Court  of  Equity  does  not  relieve  on  penalty,  it  will  not  give  any  incidental 
discovery.  That  i*  the  way  I  reconcile  and  get  rid  of  the  diela  laid  down  in 
^xtoc  r.  Douglas.  But,  however,  when  one  looks  at  what  Lord  £^don  did,  in 
point  of  declaration,  in  tbe  odter  cases,  and  most  especially  in  tbe  case  rf  Ex 
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Common  Law  of  late  years  has  gone,  with  reference  to  crim- 
inality by  combination  and  conspiracy,  it  would  be  difficult  to 
extract  from  the  E4)pareat  grasp  of  that  doctrine,  nine  tenths 
of  the  Bills  in  Equity,  which  charge  combination  and  conspir- 
acy.^ Yet  every  such  allegation  is  always  answered  by  the 
defendants ;  and  indeed  seems  ordinarily  required,  as  neces- 
sary, or  at  least  as  proper  in  every  answer.  Some  illustrations 
of  this  difficulty  have  already  been  incidentally  introduced,  and 
some  will  occur  in  the  subsequent  remarks. 

§  3JS  a.  It  is  also  important  to  remark,  that,  in  every  Bill 
of  Discovery,  if  the  plaintiff  seeks  a  discovery  of  matter  which 
might  subject  the  defendant  to  a  criminal  prosecution,  and  also 
seeks  a  discovery  of  other  legitimate  matter,  it  ia  his  duty  to 
separate  the  two  irom  each  other  ;  for  if  lliey  are  so  mixed  up 
or  connected,  that  if  either  by  inference,  or  by  exclusion,  they 
may  lead  to  a  disclosure  which  might  subject  the  defendant  to 
such  a  prosecution,  the  defendant  will  not  be  bound  to  answer 
any  portion  of  it.'    [But  in  a  Bill  against  stockbrokers  for  a 

parie  Djtter,  one  cannot  help  tbinking  that  he  could  not  bsTe  inlendel^to  laj 
down  the  doctrine  in  *  general  nnreatricted  manner."  See  aba  Ex  parte 
Bymea,  11  Tea.  S25. 

<  Mayor  of  London  tr.  Lerj,  8  Tei.  404  ;  Hitf.  Eq.  PI.  bj  Jcremj,  40,  41 ; 
Ante,  g  30  and  note ;  Chetwynd  v.  Lindon,  S  Yes.  450.  See  The  Union  Bank 
ir.  Barker,  3  Barb.  Ch.  R.  958. 

s  Earl  oT  Litchfield  v.  Bond,  6  Beavan,  88,  04.  On  this  occaiion,  Lot4  Lang- 
dale  B^d ;  "  It  ic  the  duty  of  the  plaintiff  in  framing  hU  record,  and  in  asking 
for  discoverj,  to  leparate  the  matten  to  which  he  hia  entitled  to  answer,  from 
those  which  he  cannot  legally  call  upon  the  defendant  to  discoter.  Mf  atten- 
tion haa  not  (pectficallj  been  called  to  all  the  intcirogatoriea,  and  pending  an 
argameot,  it  is  impoiuble  to  read  them  through  with  that  attenlion  which  a  case 
of  tins  kind  reqairea;  but  mjr  impression  is,  that  the  lobjects  in  respect  of 
which  discoreiy  might  have  been  legitimately  asked  fbr,  and  which  the  defend- 
ant was  bound  to  gire,  are  more  or  teas  mixed  np  with  interrogatones  and  qaes- 
tions,  which  the  delendant  is  not  bound  to  answer,  for  if  answered,  they  might 
lead  to  diKOvery  tending  to  subject  him  to  prosecution  for  penalties.  I  think 
that  this  ought  not  to  have  been  done.  If,  apod  looking  at  the  interrogatories, 
and  the  statements  on  which  thoy  are  founded,  I  find  interrogatories  quite 
^tiDct  and  independent  from  the  criminal  matter,  it  may  be  right  to  call  apon 
Ae  defendant  to  answer  them;  but  if  they  are  not  ^slinct  and  independent, 
which  I  think  a  the  caw  with  regard  to  those  to  which  my  attention  has  b«en 
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discovery  of  certain  sales  of  stock,  the  answer  by  the  defend- 
ants,  that  some  of  the  aa]es  were  ille^  time  bargains,  does 
not  excuse  them  from  answ^ing  as  to  the  legal  matters.-^] 

§  ^9.  With  these  principles  in  view,  let  ua  now  proceed  to 
the  consideration  of  the  different  branches  of  the  foregoing  ob- 
jection. And,  first,  in  regard  to  penalties  and  forfeitures. 
Here,  as  we  have  seen,  the  ol^ection  may  be  taken  by  demurrw, 
not  only  to  a  discovery  of  what  may  directly  subject  the  par^ 
to  a  penalty  or  forfeiture,  but  to.a  discovery  of  what  may  have 
a  tendency  to  the  same  effect.'  Thus,  for  example,  if  a  dau^ 
ter  is  to  forfeit  her  portion,  in  case  she  marries  without  coo- 
sent  of  her  parent,  or  anotbra*  party ;  or  if  a  widow  is  to  for- 
feit her  jointure,  or  other  provision  under  a  will,  in  the  event 
of  her  marrying  again ;  each  of  them  may  demur  to  a  Bill  of 
Discovery,  brought  to  discover  the  fact  of  a  marriage,  which 
would  occasion  the  forfeiture.' 


particulaiij  ctUed,  bat  &re  mixed  up  with  other  matterg,  or  so  connected  vilh 
them,  either  bj  itbj  of  inference,  or  hy  way  of  ezcluaion,  that  thej  might  lead 
to  a  ditcloeure  of  circnnutancet  which  would  mbject  thii  defendant  to  be  pros- 
ecuted for  the  offence  with  which  he  ii  charged,  then  I  Ihiak  the  doL-trine  of 
thia  Coart  woald  induce  me  to  aaj  that  these  exeeptions  to  the  Matter's  nport 
moat  be  DTerTuled." 

■  Fiiber  v.  Price,  11  Beavan,  194.  See  Bobioion  v.  Lamord,  IS  Juriit, 
(English,)  340  J  S.  C.  2  £ng.  Rep.  144.  Short  v.  Merder,  S  De  Gex  &  Sotale, 
685. 

)  Ante,  j  631,  G32;  Attorney-General  v.  Lucas,  3  Hare,  R.  666. 

S  Cooper,  Eq.  Pi.  206,  207  ;  Wrottesley  u.  Bendish,  S  P.  Will.  2SG  ;  Chauneej 
V.  Taboorden,  2  Atk,  S98  j  Chauncej  v.  FenhouUet,  2  Tea.  265  ;  Taylor  r. 
Buddmeo,  2  Ch.  Cas.  241 ;  Uonnini  n.  Uonains,  3  Ch.  Eep.  68 ;  Mitf.  Eq.  PL 
by  Jeremy,  197;  Attorney-General  v.  Duplems,  Parker,  B.  157-160,  where 
many  of  the  cases  are  collected ;  Hare  on  Biscov.  140^144.  A  Teiy  nice  dia- 
tanction  has  been  taken  on  this  subject,  namely,  between  the  case  of  a  dene 
witJi  a  condition  of  forfeitoro  upon  marriage,  and  a  devise  with  a  limitation  orer 
in  case  of  marriage.  In  the  former  case,  the  demurrer  is  good ;  in  the  laUer,  h 
is  swd,  that  it  is  bad.  Thus,  where  a  man  by  will  gave  an  estate  to  hi»  wife, 
whilst  she  continned  a  widow,  with  a  limitation  over  in  case  of  her  second 
vaniage ;  and  the  remaindei^man  filed  a  Bill  agunst  the  widow  to  compel  a  di»- 
coveiy  of  her  second  marriage  j  Lord  Talbot  overruled  a  demurrer  to  iha  dis- 
covery, upon  the  ground  that  It  was  not  a  case  of  forfeiture,  but  of  a  conditional 
(See  the  case  t^ed,  S  Atk.  898.)    Lord  Hardwicke  seens  to  have 
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§  580.  Upon  the  same  grouod,  where  the  lessee  is  restrained 
from  assignbg  his  lease  without  lioeuse,  upon  the  pain  of  s 
forfeiture  thereof,  a  demnrrer  will  lie  to  a  Bill  of  Discovery 
filed  against  him,  to  compel  him  to  discover  whether  he  has 
made  such  an  assignment  without  license.'  So,  if  a  Bill  it 
brought  for  a  discovery  of  waste  done  by  a  tenant,  a  demurrer 
will  lie,  unless  the  penalty  or  forfeiture  attached  thereto  is 
waived.'  So,  if  a  Bill  should  seek  a  discovery  of  any  matter 
which  would  subject  the  defendant  to  the  forfeiture  or  loss  oi 
any  office  or  franchise  held  by  him  by  a  process  of  <^  warranto;  ' 
m  which  would  subject  him  to  the  loss  of  a  seat  in  Parliament  ;* 
in  cidier  case  it  would  be  demurrable. 

§  581.  Upon  the  wune  groand,  where  a  Bill  was  brought 


admiltod  tlw  dirtinctitn.  Boteler  c  AUingtm,  >  Alt  4S7  ;  Mitf.  Eq.  PL  bj 
Jeremy,  197, 198,  388,  2S7  ;  Jordan  t>.  Htdcombe,  AmbL  K.  209;  Chancey  n. 
TabouTden,  3  Atk.  393  ;  Lucu  v.  Evans,  9  Atk.  259;  Channcey  v.  Fenhonllet, 
3  Yea-  265.  Bot  where  a  devise  wai  to  a  wifb,  dniing  her  widowhood,  and  if 
•he  (hoaid  many  a^a,  tlwD  to  «  danghtar,  pronded  that  if  (be  wife  married 
■od  eurrived  the  daughter,  the  estate  ahoold  return  to  ber.  Lord  Hardmcka 
held,  that  a  demnrrer  to  the  discovery  was  good,  because  the  reminder  orer 
was  in  effect  timited  to  a  marriage  in  the  lifetime  of  the  daughter,  and  therefore 
wst  by  way  of  forleitnTe.  Jordan  ».  Hokombe,  Ambl.  B.  209,  310.  The  tnth 
is,  that  in  all  these  cases,  the  discovery  in  effect  soaght  to  establish  a  forfeiture ; 
and  the  linutation  over  waa,  in  Chauncey  v.  FeahouUet,  2  Tes.  265,  held  by 
Lord  Hardwicke  not  to  change  the  right  of  the  defendant  to  protect  bereelf 
frmn  a  disooreiT.  I  cannot  bat  think  with  Hr.  Boames,  (Beamei,  Eq.  K. 
865--26T,)  that  the  distinction  is  wholly  nnsatiBfactOTy.  Mr.  Swthby  seemi 
equally  dissatisfied  with  tbe  distinction.  See  Baithby's  note  to  Bird  v.  Hard- 
wicke, I  Vcm.  K.  110 ;  Mitf.  Eq.  PI.  by  Jeremy,  197,  198 ;  Cooper,  Eq.  PI. 
307.  Bot  a  Bill  to  diecover  a  pnimi«e  of  marriage,  in  aid  of  an  action  for  a 
breach  of  tbe  promise,  does  not  seem  liable  to  the  same  objectitHi,  for  it  is 
merely  far  the  discovery  of  a  contract  Taugfaan  i),  Aldridge,  Forrest,  Excb. 
B.  43 ;  Cooper,  Eq.  B.  204 ;  Heathcote  v.  Fleete,  8  Vem.  412 ;  Morse  v.  Bnck- 
worth,  8  Vera.  443;  Hare  on  Discov.  140, 147. 

iMiE££q.  PL  by  Jeremy,  197;  Cooper,  Jiq.  PL  307;  Uxbridge  w.  Staveland, 
I  Vea.  SG ;  Lannng  v.  Fine,  4  F^ge,  B.  689. 

>  Mitf.  £q.  PL  by  Jeremy,  197 ;  Cbaancey  v.  Tabourden,  2  Atk.  89S  ;  Bote- 
ler v.  AUington,  S  Atk.  457;  Fane  V.  Atlee,  1  Eq.  Abridg.  77,pl.  IG. 

■Cooper,  Eq.  PI.  307;  Attorney-General  r.  Beynolds,  1  Eq.  Abridg.  181; 
Mitf.  Eq.  PI.  by  Jeremy,  197  ;  Ante,  f  5S3. 

*  Cooper,  Eq.  Pi.  207  ;  Honcywood  t>.  Selwin,  8  Atk.  376. 


-obvGoo»^lc 


580  EQUITY   PLEADINGS.  [CB.  3:1. 

by  an  anderwriter  on  a  policy  of  insurance,  suggesting  a  fraud- 
ulent loss  of  a  ship,  and  that  the  ship  was  bound  from  Ireland 
to  a  port  in  France,  with  wool  on  board,  and  praying  for  a  dift- 
covery  of  the  goods,  which  were  on  board,  it  was  held  that,  u 
such  exportation  of  wool  was  within  the  prohibition  of  an  act 
of  Parliament,  which  would  subject  the  defendant  to  penalties 
or  forfeitures,  he  was  not  bound  to  answer  the  Bill  on  this 
point,  because  the  discovery  might  have  a  tendency  to  criminate 
himself.^ 

§  582,  So,  if  a  Bill  should  be  brought  to  set  aside  an  uso- 
rious  contract,  and  in  the  interrogatory  part  it  should  ask  the  de- 
fendant what  rate  of  interest  he  agreed  to  take,  the  defendant 
would  have  a  right  to  demur  to  the  discovery  thus  sought ;  for 
he  could  not  set  forth  what  interest  he  agreed  to  take,  without 
discovering,  at  the  same  time,  the  very  interest  he  had  taken.' 

§  5SS.  Upon  the  same  ground,  a  defendant  may,  in  the 
game  manner,  demur  to  a  discovery,  which  may  subject  him  to 
any  thing  in  the  nature  of  a  penalty  or  forfeiture.  As,  for  ex- 
ample, where  (before  the  statute  of  18  Geo.  III.  cfa.  60)  a  dis- 
covery was  sought,  whether  the  defendant  was  educated  in  the 
Popish  religion,  by  which  he  might  have  incurred  the  incapac- 
ities stated  in  the  statute  of  1 1  and  IS  Will.  III.  di.  4,  the 
Bill  was  held  demurrable.'  For  it  was  said,  that,  under  the 
rule  that  a  man  is  not  obliged  to  accuse  himself,  is  implied  that 
he  is  not  bound  to  discover  a  disability  in  himself;  and  there  is 
no  difference  between  the  forfeiture  of  a  thing  vested,  and  a 
disability  to  take  a  thing,  inflicted  as  a  penal^.*     Nor  is  the 


»  Duncalf  v.  Blake,  1  Atk.  62 ;  Mr.  Raitbby's  note  to  Bird  o.  Hardwick^ 
1  Vern,  UO,  Dote  (1),  III;  Mitf.  Eq.  PI.  by  Jeremr,  289,  286;  Attonier- 
G«oeral  V.  Crean&t,  P&rker,  B.  379. 

■  Cbaoncej  b.  Tabonrden,  2  Atk.  393 ;  Earl  of  Saffolk  t>.  Green,  1  Atk.  4M. 

3  Mitf.  £q.  PI.  bj  Jeremj,  198,  286 ;  Jones  v.  Meroditfa,  Com.  R.  661,  670- 
672;  Haithb/s  not«  to  Bird  i>.  Hardwicke,  1  Vem.  110;  Wynn  d.  Dongh^, 
i  Eq.  Abridg.  77. 

*  Smith  V.  Read,  1  Atk.  53t ;  Attornej-Geaenl  v.  Doplema,  Parker,  B.  HI, 
108. 
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protection  limited  to  llie  party  himself;  but  it  extends  to  per- 
sons claiming  under  him,  whether  they  are  devisees,  or  are 
purchasers ;  for  they  are  entitled  to  the  same  privileges,  and 
take  the  estate  under  the  same  circumstances.^ 

§  584.  Upon  a  similar  ground,  it  has  been  held,  that  a  de* 
murrer  lies  to  a  Bill  against  a  clergyman,  to  discover  whether, 
afW  institudon  to  one,  he  has  not  been  presented  to  a  second 
living,  whereby,  under  the  statute  of  Ql  Henry  VIII.  the  first 
benefice  would  have  become  void  ;  for  it  is  in  the  nature  of  a 
forfeiture.'  So,  where  a  Bill  is  brought  agunst  a  bankrupt,  to 
discover  whether  he  has  not  committed  acts  of  bankruptcy,  the 
same  objection  may  be  taken  by  demurrer ;  for  tfae  proceedings 
against  htm,  under  the  bankrupt  laws,  are  in  the  nature  of  a 
penalty ;  and  he  shall  not,  in  such  a  case,  be  compelled  to  say, 
whether  he  intended  to  defraud  bis  creditors."  But  he  may  be 
compelled  to  say  whether  he  has  traded  or  not.* 

§  5S5.  For  the  same  reason,  where  a  Bill  of  Discovery  was 
brought  against  a  defendant,  requiring  him  to  discover  whether 
he  was  married,  or  had  any  issue  male,  or  gave  out  that  he  had 
such,  it  was  held,  that  the  party  was  not  bound  to  discover 
whether  he  was  married,  or  not,  or  whether  he  had  illegitimate 
issue,  or  not ;  for  that  might  sul^ect  him  to  ecdeeiastical  cen- 
sures." But  he  was  hound  to  answer  whether  he  had  legiti- 
mate issue,  or  not ;  for  that  would  not  sulgect  him  to  any  such 
censures.' 

§  586.  The  same  reasoning  would  seem  to  apply  to  the  case 


1  Smith  V.  Bead,  1  Atk.  Q26 ;  Hanisoa  t>.  Soatlicote,  1  AtJt  528,  638,  S39 ; 
S.  C-  2  Ves.  389,  895 ;  Boteler  v.  AUington,  3  Atk.  457 ;  ^rklinnt  v.  Lowten, 
1  MeriT.  SL  S91. 

3  Botder  V.  AUington,  3  Atk.  iSI ;  i/Ett.  Eq.  Fl.  bj  Jereinjr,  198. 

3  Chamben  v.  Tbompaon,  i  Bro.  Cb.  B.  434,  and  Mr.  Bdfi  note  (S.) 

*Ibid. 

B  Pinch  t>.  Finch,  2  Tes.  491,  433;  i£H£.  Eq.  FL  by  Jermaj,  197,  286; 
Cocker,  Eq.  FL  206;  Beamea,  Fl.  in  Eq.  361,  364,  866;  Browimrord  c  Ed. 
muda,  3  Tea.  348,  246 ;  Foet,  g  688. 

l-IKd. 
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of  a  defendant  who  shonld  be  called  upon  by  a  Bill  to  discoTO' 
whether  he  is  an  alien,  or  not,  whereby  he  would  be  deprived 
of  an  estate  then  vested.  And  it  was  accordingly  so  held  by 
Lord  Hardwicke.'  But  it  has  since  been  held  otherwise  by 
the  House  of  Lords,  upon  the  ground,  that  the  legal  disability 
or  incapacity  of  an  alien  is  not  a  penalty  or  a  forfeiture ;  for  a 
penalty  or  forfeiture  is  inflicted  for  some  act  or  neglect ;  but 
the  disability  of  an  alien  to  hold  lands  arises  from  the  policy  of 
the  law,  without  any  such  act  or  neglect* 


>  Finch  V.  Finch,  2  Vea.  494. 

3  Attornsy-Geucral  v.  Duplessis,  Parker,  R.  144,  1&8,  168,  164  ;  S.  C.  !  Vti. 
38S ;  Mitf.  £q.  PI.  hj  Jeremy,  3S6 ;  Dc  Hounnelin  t>.  Sheldon,  1  Bearaa,  fi. 
79,  91.  See  also  Smith  o.  Read,  1  Atk.  GST ;  S.  C.  cited  Parker,  R.  157.  Thii 
(Ustiaction  between  the  cases  of  a  disability  from  alienage,  and  a  diaabililv  im- 
posed by  statute,  does  not  seem  to  be  founded  upon  grounds  entirely  satisfiG- 
tory.  In  each  case,  the  eflect  of  the  discovery  is,  to  seek  a  forfeiture  of  an 
estate  already  vetted.  Lord  Hardiricke  on  one  occasion,  (Smith  v.  Read,  I  Atk. 
527,)  said:  "  That  there  is  no  difTerencc  bctvrcen  a  forfeiture  of  a  thing  vested, 
and  a  disability  to  take  inflicted  as  a  penalty."  Yet  he  added,  in  the  same  case: 
"  In  the  cases  of  aliens,  bastards,  &c.,  there  is  a  difference,  where  the  disability 
arises  from  the  rules  of  law,  and  where  it  is  imposed  as  a  penalty."  Is  not  the 
forfeiture  of  an  estate  taken  by  an  alien,  in  substance,  a  penalty  for  his  aasumii^ 
to  purchase  and  hold  real  estate  ?  Lord  Rcdesdale,  (Mitf.  Eq.  PI.  by  Jeremy, 
187,)  admits  the  existence  of  the  distinction,  stating  that  a  discovery  may  be  n- 
qiured  of  a  matter,  which  wonld  dow  the  defendant  incapable  of  having  any 
interest  or  title.  But  that  would  seem  to  apply  to  the  caae  of  Papists,  as  well 
as  of  aliens.  See  alHi  Hare  on  Discov.  145-147.  Mr.  Beames  dissent*  frtni 
the  doctrine,  and  makes  the  following  important  Bu^estioDS :  "  This  leads  us  to 
notice  a  further  qualification  of  the  general  rule,  arising  oat  of  the  discnssioiu 
which  took  place  in  the  case  just  alluded  to.  Upon  an  iafonnation  on  behalf  of 
the  Crown,tin  order  to  discover  whether  the  defendant  were  an  alien,  &c.,  it  was 
resolved  that  the  defendant  was  bound  to  give  the  discovety,  the  l^al  dis- 
ability of  an  alien  not  being  a  penalty  or  a  forfeiture.  There  are  two  observa- 
tions which  obvionely  present  themselves  upon  this  case :  tbe  first  applicable  to 
the  language  of  it ;  the  second  applicable  to  the  doctrine  of  it  With  respect  to 
the  language  of  this  decision,  it  seems  not  very  accurately  to  express  what  it  in- 
tends to  express.  It  is  an  obvions  proposition,  that  the  legal  disabili^  to  hold 
lands  is  not  in  itself  a  penalty  or  a  forfeiture.  To  confound  cause  and  eSeet, 
the  source  and  its  consequence,  is  not  a  very  common  error  in  old  law  books.  If 
it  be  asked  whether  waste,  committed  by  a  tenant  for  life,  bo  a  forfeit  ore,  it  naight 
logically  be  answered,  t^iat  it  was  not;  but  ff  it  be  asked  whether  it  will  not 
CMue  or  produce  a  forfuture,  it  would  be  as  lo^cally  answered,  that  it  would  do 
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§  S9^.  And  ID  cases  to  which  the  objection  applies,  that  the 
discovery  will  involve  the  party  in  a  penalty  or  a  forfeiture, 
it  is  wholly  immaterial,  whether  the  discovery  be  sought  in  an 
original  Bill  in  aid  of  an  action  at  law,  or  in  a  Cross  Bill  in 
aid  of  a  defence  to  an  original  Bill  in  Equity.  The  defendant, 
in  each  case,  is  equally  entitled  to  resist  the  discovery.^ 

§  589.  But,  although  the  defendant  is  thus  protected  from 
the  discovery  of  any  matter,  which  would  subject  him  to  a 
penalty  or  a  forfeiture,  he  may,  nevertheless,  be  required  to 
disclose  other  facts,  which  will  have  no  such  tendency,  although 
they  may  be  involved  in  the  general  result,  as  it  is  omnected 


ao.  The  qu«gtioa,  then,  ought  to  htm  been,  whether  the  legal  disebilitjr  oT  bd 
alieD  would  not,  in  effect,  produce  either  a  penalty  or  a  forfeiture?  With  re* 
•peet  to  the  doctrine  of  the  case  in  the  House  of  Lords,  it  is  to  be  obaerred,  that 
Lord  Uardwicke  states  his  own  doctiine  to  hsTe  been  directl7  the  reverse  of  it 
'  1  held  she  was  not  bocmd  to  discover  whether  she  was  an  alien ;  bnt  that 
she  was,  whether  her  child  was  au  alien.'  His  lordship  recognizes  this  doctrine 
in  1752,  whett  the  case  of  Finch  e.  Mnch  was  decided  bj*  him.  From  the  re- 
port of  Smith  V.  Read,  Lord  Hardwicke  seems  to  have  bad  a  similar  general 
idea  in  1 736.  '  There  is  no  dilfeTence  between  a  forfeiture  of  a  thing  vested, 
and  a  diaabilitj  to  take,  inflicted  as  a  penalty.'  It  is  true,  his  lordship  in  the 
same  case,  says :  '  There  is  a  difference,  where  the  disability  arises  from  the 
rules  of  the  law,  and  where  it  is  imposed  as  a  penalty.'  There  certainly  is  a 
difference  as  to  the  origin  of  the  disabiliUes  in  these  cases ;  but  as  to  their  effect 
upon  tbe  individual,  it  is,  with  nnfeigned  respect  for  that  very  great  judge,  ap- 
prehended, that  there  can  be  no  difference.  The  puDishment  will  be  neither 
more  nor  less,  whether  inflicted  by  the  common  law,  or  by  a  statute.  It  should, 
however,  in  eoncloiion,  be  subjoined,  that  Uie  decision  in  the  House  of  Lords  is 
subsequent,  in  point  of  date,  to  both  of  the  cases  before  Lord  Hardwicke.  There 
ia  an  old  case,  deciding,  that  if  the  Crown  should  call  for  a  discovery,  in  order  to 
^ve  effect  to  a  forfeiture  occasioned  by  outlawry,  the  defendant  could  not  re- 
fuse to  afford  the  discovery  of  hi*  estate;  because  the  Crown  is  entitled  to  the 
wtate  by  course  of  law,  and  the  outlawry  is  in  the  nature  of  a  gift  to  the  King." 
See  also  Mr.  Raithby's  note  la  Bird  t>.  Hardwicke,  1  Veni.  B.  110,  note  (1), 
111.  A  devise  of  lands  to  English  subjects,  in  trust  to  sell  the  lands  and  invest 
the  proceeds  In  the  fands  in  tmat  tor  aliens,  would  not  be  open  to  the  objection ; 
for  there  is  nothing  in  public  policy  to  prevent  aliens  from  holding  stock  in  the 
pnUic  funds.  De  Hoormelin  v.  Sheldon,  1  Beatan,  K.  79.  But  see  Fourdrin 
t>.  Gowdey,  8  Mylne  &  Keen,  SS8. 

1  Honeywood  v.  Selwin,  8  Atk.  276  ;  Chamben  v.  Thompson,  4  Bro.  CL  R. 
4U ;  SonthaU  v. 1 1  Totmge,  B.  SOS ;  Hit£  Eq.  FL  by  Jeremy,  198. 
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with  the  fact  of  penal^  or  forfeiture.  Thus,  (as  we  Iiave 
seen,)  although  a  man  is  not  bound  to  discover  whetlier  be  it 
married,  or  not,  for  that  might  subject  him,  if  answered,  to 
ecclesiastical  censures,  yet  he  may  be  required  to  disclow 
whether  he  has  a  Intimate  son.^  So,  although  a  lessee  for 
life  is  not  bound  to  discover  whether  he  has  made  a  lease  for 
the  life  of  another ;  for  that  might  occasion  a  forfeiture  of  his 
estate ;  yet  be  is  bonnd  to  discover  whether  he  is  tenant  f« 
Hfe,  or  not ;  for  that  is  a  collateral  matter,  and  not  to  the  point 
of  forfeiture.'  So,  if  a  Bill  should  be  brought  for  a  discovery 
of  waste  against  a  person,  chargiug  him  to  be  tenant  for  fife, 
and  also  charging,  that  he  had  committed  waste,  the  defendant 
would  be  bound  to  discover  whether  he  was  tenant  for  life,  or 
not,  although  he  might  demur  to  the  discovery  of  the  waste.' 
So,  although  a  bankrupt  is  not  bound  to  discover  whether  he 
has  committed  any  acts  of  bankruptcy,  yet  he  may  be  required 
to  discover  whether  he  has  traded,  or  not.^ 

§  5H9.  We  bave  already  also  had  occasion  incidaitally  to 
take  notice  of  another  exception  to  the  general  doctrine  of  the 
protection  of  a  defendant  from  a  discovery  of  any  thing,  whidi 
may  involve  him  in  a  penalty  or  a  forfeiture.  It  is,  that  the  d» 
fendant  may,  by  contract,  expressly  preclude  himself  from  die 
objection,  so  far  as  respects  a  penalty  of  forfeiture,  but  not  so 
far  as  respects  the  discovery  of  a  crime.'  So,  it  ia  sud,  he 
may  by  a  natural  or  necessary  imphcation,  arising  from  a  con- 
tract, in  like  manner  waive  the  objection.  As,  where  the  rela> 
tion  of  prindpal  and  agent  exists,  and  thereby  incidentally,  and 


1  Ante,  g  fiStt ;  Finch  v.  Finch,  2  Tea.  191 ;  MitC  Eq.  FL  I7  Jeremy,  2Sfi, 
286  ;  Cooper,  £q.  PI.  206. 

3  WosTer  v.  Esri  of  MeatK  2  Tes.  IDS,  109 ;  Mltf.  Eq.  Fl.  by  Jeremf,  28S. 

3  Weaver  v.  Eul  of  Meatb,  2  Tes.  108,  109 ;  Mitf.  Eq.  FL  bj  Jeiemj,  SSC, 

387.     See  HarriMm  t>.  Sontbcote,  1  Atk.  aS9  ;  SouUhOI  v. ,  1  Yonngc, 

B.  SOS  ;  Ante,  S  S80. 

<  Chambera  v.  Thompson,  i  Bro.  Ch.  B.  434,  436,  and  Mr.  Belfi  note ;  Ante, 

§se4. 

B  Ante,  §  &3J,  S77. 
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by  implicatioa,  a  right  of  discovery  results  from  the  high  moral 
obligation  of  the  agent,  to  discover  the  acts  done  by  him  in  re* 
gard  to  his  principal.  Thus,  for  example,  where  a  Bill  of  Dis- 
covery was  brought  by  his  principal,  against  a  broker  in  the 
city  of  London,  in  aid  of  an  action  at  taw,  for  a  discovery  of 
acts  of  misconduct  by  the  broker,  it  was  held,  that  the  broker 
was  bound  to  make  the  discovery  of  the  acts,  although  by  so 
doing  he  would  subject  himself  to  the  penalty  of  a  bond,  which 
he  had  given  to  the  ci^,  upon  condition  for  his  official  good 
conduct.* 


1  Green  v.  WesTer,  1  Sim.  R.  404.  Id  tbis  case,  the  Tice-Ch&nceltor,  (ffir 
A.  HbH,)  went  into  an  elaborate  review  of  the  eases,  and  cwne  to  the  eoDclo- 
■ion,  whit-h  \a  stated  in  the  text:  "If,"  said  be,  on  that  occanon,  ■'!  decide 
that  the  defendants  are  bound  to  answer,  it  mtty  be  sud,  that  my  detiaion  Is  in- 
eoDsistent  with  (he  doctrine  laid  down  by  great  judges  in  former  rases.  If  I 
decide  that  the  defendants  are  not  bound  to  answer,  I  may  render  those  acts  of 
Fsrliament,  especially  (ranted  for  the  purpose  of  protecting  principals  from  the 
disbonesly  of  their  agents,  a  cover  to  their  agents  in  the  grossest  and  most  scan- 
daloQS  fVands.  For,  stripped  of  the  effect  of  the  statutes,  as  infliciing  penalties, 
it  would  be  the  common  course  of  the  Coart  of  Equity  to  compel  each  of  these 
defendants  to  state,  on  oath,  whether  they  were  employed  as  brokers  and  ^nts 
of  the  plaintifl',  and  whether  they  acted  in  that  capacity,  and  to  set  forth  everj 
particular  of  each  of  the  defendant's  dealings  as  agent  or  broker  of  the  plaintiff, 
and  to  produce  every  entry  in  his  books,  and  every  document  relating  to  these 
transactions.  If  a  Court  of  Equity,  in  this  case,  protected  him  from  the  discovery, 
the  plaintiff's  proceeding  at  law  must  be  quite  nugatory ;  for  the  materials  of  evi- 
dence most  necessarily  rest,  almost  exclurively  (as  I  have  observed,)  in  their 
possession.  I  hope  this  question  may  be  decided  without  my  falling  into  tbe 
dilemma  of  impeaching  auy  anterior  deuidon.  I  have  looked  through  every 
case  on  this  rabjeet  that  was  cited ;  and,  most  especially,  I  have  applied  myself 
to  those  which  were  before  Lord  Eldon,  which  have  been  relied  on.  I  have 
looked  through  a  great  variety  of  those  cases,  and,  I  believe,  I  have  looked 
through  and  considered  every  case,  that  a  diligent  search  in  the  books  has 
enabled  me  to  find,  that  has  any  bearing  on  this  question.  Upon  those  cases, 
tliat  I  do  not  DOW  rely  on,  it  may  be  sufficient  to  say,  they  establish  the  general 
princifde,  and  most  protect  the  defeodant  against  tbe  discovery.  But,  from  the 
current  of  authorial  I  think  this  result  may  be  derived,  as  established  by  a  series 
of  decisions,  travelling  through  a  long  series  of  years,  namely,  that  a  man,  by 
the  effect  of  his  own  acts,  may  exclude  himself  from  the  benefit  of  that  rule  of 
a  Court  of  Eqiu^ ;  or,  to  adopt  the  espression  of  a  very  great  Judge,  he  may 
contract  himself  ont  of  the  protection  afforded  by  the  principle  of  the  Coort" 
Then,  after  reviewing  the  cases,  be  added :  "  I  think,  from  this  series  of  decisions, 
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§  590.  A  distinctioii  alao  exists,  ant^  should  be  constaudy 
borne  in  mind,  between  cases  of  a  penalty  or  a  forfeiture,  strictly 
80  called,  and  cases  where  the  party  has  contracted  to  pay  a  sum  m 
stipulated  damages,  for  any  act  done,  or  omitted  to  be  done,  by 
him.    In  the  latter  cases,  the  ob)ecdou  is  not  strictly  ^pUcable, 


tliere  is  suSlcieDt  autboriC/  for  me  to  decide,  that  a  man  ra&j  contract,  m  u  to 
iDCur  the  obligation  to  make  the  diecoveiy  of  all  the  (act«  relative  to  tbU  con- 
tract, allhongh  tba  effect  of  th&t  discoveiy  ma/,  incidentally,  lubject  him  to 
pecaniaty  penaltlea."  Then,  proceeding  to  the  direct  qaeslioa  before  him,  hn 
said :  "  Then,  the  next  question  ia,  inasmuuh  as  the  objection  to  make  the  dis- 
covery arose,  in  the  cases  I  have  referred  to,  from  the  stipulations  ofinBtmrneDl* 
nnder  Boal,  can  the  Mlemnlty  of  the  seal  make  that  obligalJOD  to  discover  toon 
obligatory  in  a  Court  of  Equity,  than  the  mor^  obligation  resulting  from  pri*- 
dpal  and  agent,  ifheu  one  reposes  and  another  accepts  the  confidence  so  rfr 
posed  ?  The  reasoning  of  the  judgment,  in  the  case  of  the  Sost  India  CompMij 
p.  Aikins,  I  think,  shows,  concliuivetj,  an  opinion,  that  auch  was  the  moral  oUs- 
gation,  that.on  that  ground,  the  discovery  ought  to  be  mode.  Although  StmmB 
is  not  a  book  we  can  place  much  confidence  in,  yet,  in  this  particular  instono^ 
it  appears  to  be  a  very  aUe  and  sound  judgmeni,  and  well  reported.  I  sboold 
say,  tbot  a  Court  of  Equity  knows  no  difference  between  a  mere  moral  oUigk> 
tion,  and  one  resulting  from  stipulation  by  deed.  If  we  contrast  the  circom- 
stances  of  this  case  witli  those  of  the  decisions  I  have  referred  to,  I  think  wa 
shall  find,  that  this  case  creates  a  higher  moral  obligation  to  ^va  the  discoveiy 
than  any  of  thorn  coses.  In  each  of  those  cases,  the  parties  dealt  at  onntf 
length.  The  employer  contemiJated  a  breach  of  the  contract  by  the  agent,  and 
stipulated  for  his  own  damages  in  case  a  breach  of  conti«ct  should  take  {rfacft. 
In  the  present  case,  tike  employer  surrendered  himself,  unconditioaatly,  to  the 
i^nt,  whom  be  employed,  in  the  confidence,  that  the  agent  sustained  the  char- 
acter that  he  publicly  asBumed.  The  employer  had  no  reason  to  suspect,  nor 
had  any  means  of  detecting  the  misrepresentation  of  the  bet,  whether  they 
were,  or  not,  dniy  constituted  legal  brokers.  Much  less  could  he  apprehend, 
that  they  wore  duly  and  hourly  living  in  the  riolatiou  of  the  law  a[  the  couotty 
in  to  acting,  and  that  they  kept  this  violation  larking  in  the  background,  to  bo 
brought  forward,  by  way  of  defence,  against  the  just  demands  of  thoae,  whoM 
confidence  they  invited  and  ^nscd.  If  a  Court  of  Equity  gives  etTect  to  a  de- 
fence so  constituted,  I  do  not  iuiow  that  there  can  be  any  reaapD,  why  an  exec- 
ntor  or  administrator,  who  has  made  oath  duly  to  administer  the  assets,  and 
executed  a  bond  for  that  purpose,  may  not  allege  those  matters  in  oaawer 
to  a  Bill  of  Oiscorery,  choiring  him  with  fraudulently  rendering  an  account  of 
the  aaseta.  This  is  the  ground  upon  which  I  act-"  See  Hare  on  Biscor.  ISS, 
161 ;  Id.  141, 142.  Where  a  defendant  submits  to  be  examined  on  mattea 
wtuch  will  subject  him  toapenalty,  Courts  of  Equity  will  not  interpose.  1  Sm. 
B.  429  i  Hare  on  Discov.  143, 144. 
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and  cannot  therefore  be  valid.  What  ore  properly  to  be  deemed 
cases  of  stipulated  damages,  and  what  are  cases  in  the  nature 
of  a  penalty  or  a  forfeitare,  may  in  many  instances  be  a  matter 
of  very  nice  and  critical  inquiry.'  For  it  is  certain,  that  merely 
giving  the  name  of  stipulated  damages  in  a  transaction,  where 
it  is  in  reality  a  penalty,  wilt  not  change  the  nature  of  ibe 
objection  ;  but  it  will  be  still  avulable.' 

§  591.  In  the  next  place,  in  regard  to  the  other  branch  of 
the  rule,  that  no  person  shall  be  bound  to  criminate  himself,  or 
to  furnish  evidence  for  any  step  ia  the  process,  by  which  a  crimi*- 
nal  accusation  or  punishment  can  be  sustained.  Whenever  the 
point  of  discovery  has  a  direct  tendency  to  criminate  the  party, 
the  case  is  very  clear.  But  the  rule  is  equally  applicable  to 
questions  which  have  an  indirect  tendency  to  the  same  end,  and 
ire  connected  with  the  other  questions.^  The  defendant  is  not 
compellable  to  answer,  either  the  broad  leading  &ct,  or  any 
other  fact,  the  answer  to  which  may  form  a  step  in  the  prosecu- 
tion.*   Thus,  for  example,  where  a  Bill  was  brought  to  discover 


1  Hue  OB  DiMOT.  144 ;  Eart  India  Companjr  v.  Neave,  S  Vet.  188, 18S ; 
JoDu  r.  Green,  S  Tonage  &  Jqit.  298 ;  Sa^  c.  Duke  of  Beaufort,  S  Atk.  193, 
1»4 ;  Hard]'  v.  Martin,  1  Coz,  £6. 

■  Ibid. 

■Fastoof.  Donglas«,lB  Yei.242,  243;  S.  C.  19  Tea.  225 ;  SontliaU  ■>. , 

t  Tounge,R.S08,S18,SIT;  Cooper,  Eq.  PI.  308,  304;  Ex  parte  Syiaai,  11 
T«f.52S;  Aote,  S  677,  678 ;  Faun.  Hajmei,  SI  Maine,  90, 

•  Claridge  p.  Hoare,  14  Vee.  69;  Cooper,  Eq.  PI.  804;  Mitf.  Eq.  PI.  by 
Jeremj,  194,  19S.  But  see  Attorney- General  v.  Curray,  2  Jones  (Irish)  B. 
791.  In  tbis  case,  an  informatioo  against  distillers  in  Ireland  charged  that  thej 
distilled  large  qoantitiei  of  ipirita,  for  vhich  the/  ought  to  have  been  charged 
tritli  daty,  but  were  not,  and  that  thej  evaded  payment  by  concealing  the  dis- 
tillation, and  pretending  that  their  distiller]'  was  nlent  during  the  time  the  spirits 
were  distilled ;  and  required  the  deftndants  to  discover  the  actual  quantities  of 
work  fermented  in  dw  still,  and  prayed  for  an  account  of  the  duties  payable  to 
the  Crown  on  spirits  distilled  by  the  defendants ;  the  Attorney-General  waiving 
■H  penalties  and  forfdtnTei,  it  was  held,  that  the  defendants  were  bound  to  an- 
swer the  charges  fblly,  and  cotdd  not  protect  themselves  on  the  ground  that  tbe 
(beta  charged,  if  coapled  with  other  facts,  would  show  that  they  were  guilty  of 
conspiring  to  defraud  tbe  Crown. 
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whether  a  bureau,  which  was  delivered  to  the  defendant  for  the 
purpose  of  being  repaired,  was  not  found  by  the  defendant  to 
contain  a  secret  drawer  with  money  in  it,  which  he  converted 
to  his  own  use ;  upon  a  demurrer,  stating  the  ground  that  the 
discovery  sought  would  subject  the  defendant  to  a  criminal 
prosecution,  the  objection  was  allowed ;  for  the  charge  amounted 
to  a  charge  of  felony.^  So,  if  a  pocket-book,  containing  bank- 
notes, should  be  left  in  the  pocket  of  a  coat,  sent  to  a  tailor  to 
be  mended ;  and  he  should  take  the  pocket-book  out  of  the 
pocket,  and  convert  the  bank-notes  to  his  own  use ;  or  if  a 
pocket-book  should  be  left  in  a  hadcney  coach,  and  the  coach- 
man, not  knowing  to  whom  of  the  people,  who  were  in  the 
coach  in  the  course  of  the  day,  it  belonged,  should  open  and 
take  the  contents  to  his  own  use ;  and  a  Bill  for  a  discovery  of 
the  facts  in  either  case  should  be  brought,  it  would  be  a  dear 
case  for  a  demurrer  ;  for  the  party  would  be  guilty  of  s  felony, 
and  would  by  his  answer  be  called  upon  to  criminate  him- 
self.a 

§  59@.  Upon  the  same  ground,  where  a  Bill  was  brought 
for  a  discovery,  stating,  that  the  son  of  the  plaintiff  had  been 
charged  with  being  guilty  of  an  embezzlement,  as  clerk  of  the 
defendants,  and  that  the  plaintiff  had  transferred  certain  stock 
to  the  defendants  to  satisfy  the  deficiency,  and  to  prevent  a  pros- 
ecution against  bis  son ;  and  it  prayed  for  a  discovery  of  the 
facts,  and  retransfer  of  the  stock  ;  it  was  held  that  the  transac- 
tion, as  charged,  in  effect  amounted  to  the  composition  of  a 
felony  ;  and,  therefore,  the  defendants  were  not  bound  to  an- 
swer it.' 


1  Cartmigbt  v.  Green,  8  Vea.  405,  406 ;  Cooper,  Eq.  PI.  30S. 

■  Cartnrifiht  v.  Green,  8  Ve».  409,  410 ;  Cooper,  Eq.  P!.  808 ;  Ocean  Ins.  Co. 
V.  Fields,  2  Story,  R.  59.  For  the  like  reason,  a  married  woman  ma}"  demnr  to 
a  discovery,  vhich  would  subject  her  hoaband  to  a  criminal  prosecution.  Cart- 
wright  V.  Green,  8  Yes.  405  ;  Cooper,  Eq.  PI.  204. 

3  Claridge  v.  Hoare,  11  Veg.  59 ;  Cooper,  Eq.  PI.  305,  204  j  Guibom  v.  Pel- 
lowei,  8  Yin.  Abridg.  G4S. 
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§  3Q8.  And  it  will  make  no  di&rence  in  cases  of  tbis  sort 
whether  the  charge  is  such  as  will  subject  the  party  to  punish- 
ment by  the  Common  Law,  or  only  to  ecclesiastical  puniahmente 
aod  censures ;  for,  in  each  case,  the  party  is  entitled  to  the  same 
protection.  Thus,  for  example,  if  a  Bill  should  be  brought  for 
the  discovery  of  the  fact  of  a  oiarriage  by  the  [duntiff  with  a 
particular  w(HnaR,  who  was  his  sister,  or  sister-in-law,  he  would 
not  be  bound  to  make  the  discovery ;  for  the  marriage  would 
be  incestnoua ;  and  the  discovery*of  that  would  be  one  link  in 
the  chain  of  evidence  to  convict  the  defendant' 

§  394<.  So,  where  a  Bill  was  brought  hy  the  executors  of  a 
counsellor  at  law  in  England  for  a  sum  in  gross,  agreed  to  be 
given  to  the  testator  for  his  advice  and  services  upon  a  certain 
event  of  the  suit ;  on  a  demurrer  by  the  defendant,  because,  if 
be  should  answer  the  Bill,  it  would  subject  him  to  the  stat- 
utes against  maintenance,  it  being  against  the  course  of  justice 
for  a  counsellor  at  law  to  make  a  contract  for  a  gross  sum^  to 
be  paid  to  him  upon  the  event  of  a  cause,  the  demurrer  was 
held  good.'  So,  where  a  Bill  was  brought,  charging  that  a 
penury  had  been  committed  by  the  procurement  of  the  defend- 
ant, and  praying  a  discoveiy,  the  Bill  was  held  demurrable.' 

§  595.  It  was  formerly  thought,  that  the  same  rule  applied 
to  cases  where  the  defendant  was  called  upon  to  make  a  dis- 
covery of  any  act  of  moral  turpitude.  And  accordingly,  it 
has  been  hud  down  by  Lord  Redesdale,  that  it  should  seem, 
that  a  demurrer  will  hold  to  any  discovery,  which  may  tend  to 
show  the  defendant  to  be  guil^  of  any  moral  turpitude ;  such 


»  CUridge  tr.  Howe,  11  Te*.  66  j  C<N>per,  Eq.  PL  2M ;  Browniword  ».  Ed- 
wuds,  S  Tm.  249,  346 ;  Hr;  BoithbT'i  note  to  Bird  e.  Hudiricke,  1  Yern.  110, 
note  (1) ;  Chetirfnd  d.  Undoa,  2  Tm.  461 ;  Fnuoo  v.  Bolton,  3  Yea.  S69, 871 ; 
EzpaTteS7iiMi,ll  Tu.  636;  Baker  v.  Fritchard,  3  Atk.8S9;  Hbi«  on  Diacov. 
16S-166. 

■  Penrice  v.  Paiker,  Sep.  Temp.  Knob,  76.  Bm  alao  Sharp  v.  Erant,  >  P. 
WSL  676;  Walln  v.  Doko  of  Bodand,  8  Ves.  494. 

•  Baker  v.  Fritchard,  S  Atk.  888,  889 ;  Sel^  i*.  Crew,  3  Anit  604. 

KQ.  FL.  48 
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as  Ae  birth  of  a  child  born  out  of  wedlock.*    But  that  doctrine 

has  been  since  overturned ;  and  it  is  now  held,  that  the  defend- 
ant may  be  compelled  to  make  a  discovery  of  any  act  of  moral 
tnrpitnde,  which  does  not  amount  to  a  public  offence,  or  an  in- 
dictable crime.'  The  boundaries,  indeed,  between  matter  whidi 
is  indictable,  and  that  which  amounts  to  a  mere  private  fraud, 
are  often  very  nice,  and  obscure,  and  difficult  to  be  distin- 
guished.' Thus,  for  example,  die  mere  charge  of  a  conspirai^ 
in  a  common  Bill  against  all'the  defendants,  is  not  objectiona- 
ble ;  but  if  such  a  conspiracy  is  charged,  as  is  indictable,  the 
discovery  cannot  be  compelled,  and  the  objection  to  it  by  de- 
murrer will  be  good.* 

§  596.  Upon  this  ground  it  is,  that  if  the  Bill  charges  firand 
in  the  party  defendant,  although  involving  the  basest  moral  tur- 
pitude, he  is  bound  to  malce  the  discovery.  Nothing  is  more 
common  than  to  bring  Bills  for  discovery  and  relief,  founded 
exclusively  upon  charges  of  fraud.  And  it  has  been  stated  by 
Lord  Eldon,  that  in  the  Exchequer,  the  underwriters  upon  pol- 
icies of  insurance  often  brought  Bills  against  the  assured,  to 
obtain  a  discovery  and  relief,  in  respect  to  the  assured's  actions 


1  MitT.  £q.  H.  bj- Jeromj,  ISG  ;  Attorney- General  c.  Daplesat,  Parker,  B. 
IflS ;  Chetvynd  v.  Lindon,  2  Ves.  4fi0,  451 ;  Franco  v.  Bolton,  8  Vea.  8$9,  311, 
S72 ;  King  n.  fioiT,  S  Merir.  R.  693. 

9  Hare  on  Discov.  U2 ;  Chetwynd  ii.  Lindon,  9  Tet.  451. 

3  Chetwynd  e.  Lindon,  2  Yes.  4S1 ;  Mitf.  £q.  PI.  hy  Jeremj,  40,  41 ;  Ante, 
S  SO,  note. 

*  Chetwrnd  r.  Lindtm,  2  Vea.  451 ;  Mitf.  £q.  PI.  by  Juemfi  <0i  *^  !  ^f"- 
g  30  and  note ;  Mayor  of  London  v.  Levj,  8  Yes.  404 ;  Duonher  v.  CorponUiOD 
of  Cbippenham,  14  Ves.  24S,  2S1,  255 ;  Oliver  v.  Haywood,  I  Anit  B.  SS,  83. 
In  Olirer  v.  Haywood,  1  Antt  R.  82,  a  Bill  wat  brought  by  a  rector  for  tiihtt 
BgKinit  the  defendanli,  hb  parishioners,  stating,  that  the  right  to  take  than  in 
kind  from  the  different  defendants,  accmed  at  different  periods,  and  prajiag  a 
diicoTerj,  whether  the  defendants  have  not  comt»ned  together,  to  support  one 
aoother  against  the  plu'ntiff,  as  panon.  On  a  deronrrer  to  the  discovery, 
Hotham,  Baron,  said :  "  Either  the  combioation  is  criminal,  or  it  Is  noL  If  it  ii, 
then  the  discorery  cannot  be  granted,  as  subjecting  the  defendants  to  a  penalty. 
If  it  is  not  eriminal)  then  the  discorery  is  useless  and  impertinent ;  and  there- 
Ibre  the  demnner  mnit  oa  either  gnnmd  be  allowed." 
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against  them,  by  pleading  fraads,  which  frauds  would  have 
been  indictable.*  But,  certainly,  it  is  iDConnstent  with  the 
general  principle  already  stated,  to  compel  a  discovery  of  ai^ 
indictable  frauds.  As  to  other  frauds,  not  indictable,  there 
does  not  seem  any  juat  ground  to  withhold  the  discovery. 

§  ^97*  An  exception  to  the  general  rule,  already  stated,  has 
been  intimated  to  exist  in  a  civil  case  involving  consideratifHis 
of  a  criminal  character.  Thus,  it  has  been  suggested,  that  if 
a  suit  is  brought  by  a  plaintiff  lA  law,  founded  upon  a  libel, 
which  imputes  to  him  a  criminal  offence ;  and  a  justification  is 
put  in,  affirming  the  charge ;  a  Bill  for  a  discovery  may  be 
filed  against  the  defendant  to  compel  him  to  discover  whether 
the  charge  is  true  or  not ;  upon  the  ground,  that  when  a  party 
brings  an  action  fen*  a  libel,  he  is  bound  to  give  the  discover 
which  the  defendant  at  law  insists  upon  to  sustain  his  defence.' 
This  doctrine  seems  utterly  inconsistent  with  the  rule,  that  no 
man  is  bound  to  criminate  himself."  And  if  it  be  true,  in  re- 
gard  to  defences  to  be  made  to  actions  at  law,  it  must  be  equally 
true  in  regard  to  defeuces  of  a  similar  nature  in  Equity,  which 
we  sought  to  be  supported  by  a  Gross  Bill  of  Discovery.  Yet 
there  is  no  question,  that  a  demurrer  would  lie  in  the  latter 
cases  to  a  discovery  of  any  fact,  sul^ecting  the  party  to  a  crim- 
inal prosecution,  or  to  a  penalty  or  a  forfeiture.*     The  doctrine 


<  Macanlay  v.  Shackell,  1  Bligh,  (N.  S.)  &.  121, 132, 133, 131;  S.  C.  2  Kuu- 
B.  550,  aote.    See  foa  v.  HaToei,  SI  Maine,  81. 

■  Wt]au>t  V.  Uttccabe,  4  Sim.  R.  363.  Bot  we  Ante,  §  G75-678,  and  March 
V.  DaTuoD,  S  Paige,  &80. 

3  Chambera  t>.  ThompMn,  4  Bro.  Ch.  R.  434 ;  Thorpe  v.  Macaolay,  6  Uadd. 
K.  218,  339. 

*  Honejwood  c.   Selwin,  3  Atk.  276  ;  Ante,  g  S75-578 ;  Soutliall  v. ,  1 

YouDge,  R.  308,  316.  This  subject  has  been  already  dliciiwed  in  an  antecedent 
DOte  (Ante,  §  553,  note  ;  and  I  kaow  no  authorit]'  which  disdnctlj  sustains  the 
proposicion,  that  the  defendant  ii  bound  to  make  the  discoToiy.  The  case  of 
Cbamben  v.  Thompwa,  (4  Bro.  Ch.  R.  434,)  ia  a  direct  authority  against  it; 
and  10  is  Thorpe  v.  Macaulari  ^^  Madd.  B.  810.  What  fell  from  Lord  Eldon  in 
Macanlaj'  d.  Shackell,  1  Bligh,  (N.  S.)  R.  9S,  131,  123,  can  faanlly  be  applied 
in  a  juft  wnse  to  auch  a  purpoM.    The  language  of  Lord  £ldon  was  mainljr 


-abvG00»^lc 


544  EQUITY   PL&ADINOS.  '  [CH.  XI. 

seems,  however,  to  be  completely  overturned  by  the  recent  an- 
thorities,  and  the  rule  established,  that  no  discovery  in  sndi  a 
case  can  be  compelled.'^ 

§  598.  Where  a  penalty  or  a  forfeiture  has  at  one  time  at- 
tached to  a  particular  act,  of  which  a  discovery  is  sought ;  and 
the  penalty  or  the  forfeiture,  either  by  lapse  of  time,  or  the 
death  of  the  party,  by  or  against  whom  it  may  be  enforced,  or 
otherwise,  has  ceased  to  attadi  to  it,  the  ol^ection  to  the  dis- 
covery is  thereby  removed ;  and  the  Bill  is  no  longer  demnrra- 
ble.'  Thus,  for  example,  if  the  statute  limitation  of  a  penalty 
or  a  forfeibu-e  has  expired  before  the  suit  ia  brought,  or  pend- 
ing the  suit,  before  the  discovery  ia  given,  the  defendant  is 
bound  to  answer ;  for  be  is  no  longer  within  the  reach  of  the 
perils,  against  which  the  protection  is  allowed.' 

§  SQQ.  (8.)  Eighthly.  Anodier  objection,  which  may  be 
taken  by  way  of  demurrer  to  a  Bill  of  Discovery,  is,  that  it 
seeks  the  discovery  of  a  &ct  from  one,  whose  knovHedge  of 
Ae  fact  (as  appears  on  the  face  of  the  BQl)  was  derived  from 
the  confidence  reposed  in  him,  as  counsel,  attorney,  soUcitw,  cr 

directed  to  the  onlj  qveitioii  then  before  the  Court,  Darnel/,  whether  &  Court  at 
£quit;  would  graut  a  commissioD  abroad  to  take  tealimonf  in  lid  of  a  defeoca 
to  a  oiril  «QtiQii  for  a  libel,  which  inTolved  a  charge  of  a  cnmioal  offence.  Hm 
Court  T&ry  properlj  held  that  it  would ;  fbr  in  mch  ao  action,  it  wai  onlj  in  aid 
of  a  ciTil  right  In  the  recent  case  of  Glynn  v.  Houston,  1  Keen,  B.  S29,  which 
I  had  not  Men  when  the  text  was  originallj  written,  it  waa  held  bj  the  Coort, 
that,  to  a  Bill  of  DiscoTeij,  in  aid  of  an  action  brooght  hj  the  pluntiff  for  an 
atsanlt  and  feUe  impriBonment,  a  demurrer  waa  good;  because  it  waa  penmal 
tort,  and  would  aubject  the  defendant  to  penal  consequencea.  And  where  the 
whole  object  of  a  Bill  of  IKscorer/  ia  criminatorj,  a  general  demurrer  wiD  be 
good,  notwithttanding  some  of  the  interrogator]  ea,  separoteljr  coniidered,  nu^ 
relate  (o  mattera  not  directlj  eliminator/.    Ibid. 

1  Gljnn  V.  Houston,  1  Keen,  R.  S!9.  In  March  v.  Bariion,  9  Fdge,  K.  SM, 
Mr.  Chancellor  Walworth  held,  that  in  the  caac  of  a  libel,  the  defendant  could 
not  be  compelled  in  a  Bill  of  Discover/  to  diacorer  an/  thing  which  woold  make 
him  liable  to  an  indictment  criminal!/ ;  but  he  waa  compellable  to  diacorer  other 
bets  in  support  of  the  action,  which  would  not  subject  him  to  a  criminal  prose- 
cntion,  or  to  a  penalt/  or  forfeiture. 

>  Hare  on  IKacov.  147 ;  Devinal  v.  Smltb,  !!S  Uaine,  S97. 

3  Parkhunt  v.  Lowten,  1  Merir.  400 ;  Corporation  of  Trini^  Honae  v.  Surge, 
3  Sim.  411 ;  Williams  c.  Farriugton,  S  Bro.  Ch.  B.  S8 ;  Anon.  1  Vem.  60. 
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arbitrator.*  The  privilege  of  secrecy,  which  is  thus  afforded 
to  professiiHial  men,  in  regard  to  the  communications  passing 
between  them  and  their  clients,  is  in  truth  not  so  mudi  the  priv- 
ilege of  the  adviser  as  of  his  client.  And  it  ia  quite  possible 
that  the  client  may  be  compellable  to  disclose  the  facts,  when 
his  professional  adviser  would  be  bound  to  withhold  them.' 
I^But  in  some  of  the  later  cases  it  has  been  considered  at  least 
very  doubtful,  whether  a  chent-  is  bound  to  disclose  any  con- 
fidential commanication  between  him  and  his  solidtor,  which 
hia  solicitor  would  be  privileged  from  disdoaing.'  And  it  is 
Bud  that  a  client  is  certainly  privileged  from  disclosing  snch 
communications  after  the  commencement  of  a  dispute,  ending 
in  lidgatiini.*]     The  privilege  is  founded  upon  a  great  public 

>Mitf.  £q.  Fl.  b^  Jeremj,  !88,  and  cMes  there  cited;  Hare  on  TXtcar. 
1 68-181 ;  Cooper,  Eq.  PL  295,  SOO ;  2  Story,  on  Eq.  Juriap.  §  1*67. 

>  Preaton  v.  Can-,  1  Toange  &  Jerv.  ITS,  179  ;  Hare  Oft  DbcoT.  174,  17S. 
Thia  wh.<Ab  nibJMt  ia  ^seoaKd  in  a  mott  elaborate  manner  by  Lord  BronghAm, 
in  Greenongh  p.  Gaskell,  1  Mjlne  &  Keen,  100,  where  tbe  distinction  here 
noticed  u  adverted  to.  It  may  be  fW^er  added,  that  althongh  tbe  client  may 
be  bound  to  diadoM  &cta ;  yet  it  does  not  follow,  that  he  i»  bound  to  disclose 
his  own  itatementB  and  commnnicationi  made  to  his  profenional  adTisers. 
Lord  Lyndhnist  and  Lord  Brougham  hare  held  the  contrary.  Greenongh  v. 
Gukell,  I  Hylne  &  Keen,  lOD.  In  this  case,  Lord  Brougham  sud:  "Toc<»npel 
a  party  lumself  to  answer  upon  oath,  even  to  his  belief,  or  his  thoughts,  is  one 
thing.  Nay,  to  compel  him  to  disclose  what  be  has  written  or  spoken  to  others, 
not  beiag  bis'  pitrfecnonal  adrisen,  is  competent  to  tbe  party  seeking  the  dis. 
coTery;  for  sncb  eommnnications  are  not  necessaiy  t«  the  condnct  of  judicial 
bonnes*,  and  the  defence  or  prosecution  of  men's  rights  by  the  aid  of  skilfnl 
penons.  To  force  from  the  party  himself  tbe  production  of  eommnnications 
made  by  him  to  profoinonal  men,  seems  iueonnstent  with  tbe  possibility  of  an 
'  igDOisnt  man  laf^y  Resorting  to  profesnonal  adrice,  and  can  only  be  juetified, 
if  the  authority  of  dedded  cases  warrants  it  But  no  authority  sanctions  the 
much  wilder  Ttolation  of  professional  confidence,  and  in  circumstances  wholly 
different,  which  would  be  inTolTed  in  compelling  counsel,  or  attorneys,  or 
solicitors,  to  disclose  malten  committed  to  them  in  their  profesaional  capacity, 
and  which,  but  for  their  employment  as  profesNonal  men,  they  wonld  not  have 
become  possessed  of."  Post,  §  82G,  note.  See  also  Desboroagh  v.  Kawlins, 
S  Mylne  &  Craig,  SIS. 

[>  Pearse  i^  Pearse,  1  De  Gex  &  Smale,  13  ;  where  this  qnestion  is  examined 
with  much  abilitr,  by  Knight  Bmce,  Vice-Chancellor. 

<  Pearse  tr.  Pearte,  l  De  Gex  &  Smale,  2T  ;  and  see  Hughes  v.  Biddnlph, 
4  Bass.  190 ;  Holmes  p.  Baddely,  1  Phillips,  478.] 
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policy ;  for  otherwise,  it  mifj^t  not  only  be  hazardous,  but  even 
ruinous  to  a  client,  to  consult  profesmonal  advisers,  or  to  di^ 
close  to  them  the  facts,  which  may  be  ess^itial  to  the  just  sap- 
port  or  defence  of  his  rights,  and  of  the  suits  which  may 
involve  them.^  And  not  only  is  the  professional  adviser  pn>- 
tected  from  a  discovery  of  the  communicationB  between  him 
and  his  client,  but  the  client  also  is  not  bound  to  disclose  sucfa 
privileged  communications,  although  be  is  bound  to  disdose 
facts.' 
§  600.  In  regard  to  such  professional  privilege,  it  does  not 

1  Gr«enongh  o.  Gaakell,  1  Mylne  &  Ke«n,  100-103;  Failhant  n.  Lovten, 

2  SvMst.  R.  2ie,  321,  M2 ;  KcbanlB  ■>.  JacluoD,  18  Ves.  47!.  Lord  Brouglum 
baa  itUed  tUi  doctrine  with  grtM  «nei^  and  dwroess  in  Green«i^  r.  Gatkell, 

1  Mjlna  &  Keen,  103.  »  The  fouBdation  of  (his  rule,"  nid  be,  "  ii  iK>t  difficult 
to  discover.  It  ia  not  (u  has  mmetdmei  been  nid)  on  account  of  noj  particular 
importaoce,  which  the  law  attributes  to  the  bminesa  of  Ic^  proTeeson,  or  an; 
particular  dispooition  to  afford  then  protectiaD,  although  certainly  it  may  not  be 
very  easy  to  discover,  why  a  like  privilege  has  been  refiuad  to  others,  and  e*- 
pei:l&1ly  to  medical  ailTiicr*.  But  it  is  out  of  regard  to  tihe  iotereats  of  justice, 
which  cannot  be  upfaolden,  and  to  the  administration  injustice,  which  canttot 
go  on  without  the  aid  of  men  skilled  in  juri^rudence,  in  the  practice  of  the 
Courts,  and  in  those  matters  atTecdng  rights  and  obli^tions,  which  farm  the  sub- 
ject Of  all  Judicial  proceedings.  If  the  privilege  did  not  exist  at  all,  every  ooa 
would  be  thrown  upon  his  o«n  legal  resourcM,  deprived  of  all  professional  as- 
sistance. A  man  would  not  vontuie  to  coosult  any  skilful  perwn,  or  would  only 
dare  to  tell  his  counsellor  half  his  case.  If  the  privilege  were  confined  to  com- 
munications  connected  with  suits  began,  or  intended,  or-  expected,  or  appre- 
hended, DO  one  could  safely  adopt  such  precautions  as  might  eventually  render 
any  proceedings  snocessful,  or  all  proceedings  superfluous."  The  subject  of  the 
nature  and  extent  of  this  profesnonal  privilege  was  much  discussed  also  in  the 
case  of  Desborough  v.  Bawlins,  3  Mylne  &  Craig,  US,  Bl9-6t6,  by  IjotA 
Chancellor  Cottenhaui.  The  same  public  policy  governs  in  the  case  of  arfaitn-  - 
tors  stated  in  the  text ;  for,  as  on  the  one  band,  Courts  of  Equity  will  not  coin- 
pel  a  resort  to  an  arbitration;  to,  on  the  other  hand,  they  will  not  disturb  the 
deciaions  deliberately  made  bf  arbitrators,  by  requiring  them  to  disclose  the 
grounds  of  their  Award,  unless  under  veiy  cogent  circmustaDces,  such  as  upon 
an  allegation  of  fraud ;  for,  Inlereit  Seipubliea,  ut  lU  Jinu  lUium.     See  Anon. 

3  Alk.  444  ;  2  Story  on  Eq.  Jurvp.  §  1457 ;  Cooper,  Eq.  Fl.  S95,  SOO. 

3  Earl  of  Glengall  d.  Fraier,  2  Hare,  B.  eS,  105  ;  Attorn ey-General  v.  Locaa, 

2  Hare,  R.  666.  [But  a  client  is  not  justified  in  withholding  documenU  re- 
ceived from  his  solicitor,  by  an  allegation  in  his  answer  that  at  ht  loat  adnted 
and  intitted,  the  docnments  were  privileged  conununicatioDS.  Balgny  o.  Broad- 
hurst,  1  Simons,  (N.S.)  111.] 
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appear,  that  the  protecdcoi  is  qualified  by  any  reference  to  pro* 
eeedings  pending,  or  id  contemplation.  If  counsel  receive  a 
eommunication  in  their  profesaional  capacity,  touching  matters 
that  come  within  the  ordinary  scope  of  professicmal  employ- 
Bunt,  either  from  s  client,  or  on  his  account,  and  for  his  benefit, 
in  the  transaction  of  hia  business ;  or,  which  amounts  to  the 
same  thing,  if  they  oxomit  to  p^)er,  in  the  course  of  their 
eto[^yment  on  bis  behalf,  matters  whidi  they  know  only 
through  their  professional  relatioD  to  the  dient ;  they  are  not 
only  justified  in  withholding  such  matters,  but  they  are  bound 
to  withhold  them ;  and  they  will  not  be  compelled  to  disclose 
the  information,  or  to  produce  the  papers  in  any  Court  of  Law 
or  Equity,  either  as  a  party  or  as  a  witness.  If  this  protection 
were  confined  to  cases  where,  {Mxiceedings  had  beai  commenced, 
&e  rule  would  exclude  the  most  confidential,  and,  it  may  be, 
the  most  important,  of  all  communications, — those  made  with 
a  view  of  being  jn«pared,  either  for  instituting  or  for  defend- 
ing a  suit  up  to  the  instant  that  tile  process  of  the  Court  was 
isaned.  If  it  were  confined  to  |H'Qceedinga  begun,  or  in  con* 
templation,  then  every  commnnication  would  be  unprotected, 
which  a  party  makes  with  a  view  to  his  general  defence  against 
Bttadcs,  which  he  apprehends,  although  at  the  time  no  one  may 
have  resolved  to  assail  him.  But,  were  it  allowed  to  extend 
over  such  communications,  the  protection  would  still  be  in- 
sufficient, if  it  only  included  communications  more  or  less 
connected  with  judicial  proceedings ;  for  a  person  oftentimes 
.  requires  the  aid  of  [H'ofessional  advice  upon  the  subject  of  his 
rights  and  his  liabilities,  with  no  reference  to  any  particular 
litigation,  and  without  any  other  reference  to  litigation  gen- 
erally, than  all  human  a£^rs  have,  m  so  far  as  every  transac- 
tion may,  by  possibility,  become  the  subject  of  judidal  inquiry. 
It  would  be  most  miscluevous,  if  it  could  be  doubted  whether 
or  not  an  attorney,  consulted  npon  a  man's  title  to  an  estate, 
was  at  liberty  to  divulge  a  flaw.* 
1  GrMOOOgh  e.  GMkeU,  1  H7I1W  &  K.  101-103 ;  Hare  on  Kbcot.  16S-1G8, 
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§  601.  There  are  excepdons,  or  rather  cases,  which  are  ap- 
parently exceptions,  but  which  are  in  reality  excluded  fi-om  the 
scope  of  the  rule.  Thus,  the  person,  called  as  a  yritness,  or 
made  a  defendant  to  a  Bill,  must  have  learned  the  matter  in 
question  only  aS'  counsel,  or  attorney,  or  solicitor,  and  not  in 
any  other  way.  If,  therefore,  he  were  a  party  to  the  transac- 
tion, and  especially  if  he  were  a  party  to  a  frand,  (and  the  case 
may  be  put  of  his  becoming  an  informer,  after  being  engi^;ed 
in  a  conspiracy,)  that  is,  if  he  were  acting  for  himself,  althon^ 
he  might  also  be  employed  for  another,  he  would  not  be  pro- 
tected from  the  discovery ;  for  in  such  a  case,  his  knowledge 
would  not  be  acquired  solely  by  his  being  employed  professim- 
ally.' 

[§  601  a.  But  communications  between  solicitor  and  client 
relative  to  a  fraud  contrived  between  them,  are  not  exe^tvmt 
to  the  general  rule ;  they  do  not  faU  within  the  role  itself;  fw 
the  rule  applies  not  to  aU  that  passes  between  a  solitntor  and 
client,  but  only  to  matters  of  professional  confidence ;  and  no 
Court  will  permit  it  to  be  said,  the  contriving  a  fraud  forms 
part  of  the  professional  occupation  of  an  attorney  or  solicitor.'^] 

§  60^.  The  apparent  exceptions  are,  where  the  comnianic»- 
tioo  was  made  before  the  attorney  was  employed  as  such,  or 
after  his  employment  had  ceased;  or,  where,  although  oon- 


ITd;  Desborough  v.  Rawlina,  3  Mj'loe  &  Craig,  R.  515;  Clagett  r.  PliilU[», 
3  Youngc  It  Coll.  Nev  R.  82.  In  this  cue,  Ur.  Tice-Cbancellor  Bruce  lud : 
"  That  where  a  dispute  had  arisen  between  two  parties,  which  im|^t,  udIcm 
atuicabl]'  adjusted,  tenainate  in  a  suit,  thera,  if  confideotial  cmtuniiiiiaatioM 
with  profeMional  men  pasKd  in  the  coune  of  the  digpate,  they  would  be  prir- 
iloged,  if  lidgation  oneued,  although  litigation  might  not  hare  been  coatem- 
plated  at  the  time  when  the  comtnnnication  took  place."  See  also  Uarch  «. 
Ludlum,  3  Sandf.  Ch.  46 ;  Uerriug  o.  Clobeiy,  1  Phitlipa,  Ch.  B.  91,  SS ;  Lorl 
Walringfaam  0.  Goodricke,  8  Hare,  R.  123;  Bolton  o.  Corporation  of  LiTcrpool, 
I  Uybe  &  K.  95 ;  Jonea  f.  Pogh,  1  Fhillips,  Ch.  B.  9S  ;  Follett  v.  JoSwjti, 
30  lAwJonni.  G5;  S.  C.  1  Eng.&ep.l72;  PearM  v.  Peane,  1  De  Gu  & 
Smale,  1&.  i  ll»d. 

>  Follett  D.  Jeffer^es,  1  Simoni  (N.  S.)  3.    And  «ee  Bank  of  Utica  *. 
Uenerean,  B  Barb.  Chi  R.  934,  where  this  vabject  ii  examined  at  length. 
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suited  by  a  frieDcl,  because  he  was  an  attorney ;  yet  he  refused 
to  act  as  sQch  ;  and  was  therefore  only  spiled  to  as  a  friend ; 
or,  where  diere  could  not  be  said,  in  any  correctness  of  speech, 
to  be  a  communication  at  all ;  as  where,  for  instance,  a  fact, 
something  that  was  done,  became  known  to  bim,  from  his 
having  been  brought  to  a  certain  place  by  the  drcumstance  of 
his  being  the  attorney,'  but  of  which  fact  any  other  man,  if 
there,  would  have  been  equally  conusant,  (and  even  this  has 
been  heJd  privileged  in  some  of  the  cases  ;)  or,  where  the  mat- 
ter communicated  was  not  in  its  nature  private,  and  could  in 
no  sense  be  termed  the  subject  of  a  confidential  disclosure  ;  or, 
irfiere  the  thing  disclosed  had  no  reference  to  the  professional 
employment,  although  disclosed,  white  the  relation  of  attorn^ 
and  cUent  subsisted ;  or,  where  the  attorney  made  himself  a 
Bubscribing  witness,  and  thereby  assumed  another  character  for 
the  occasion ;  and,  adopting  the  duties,  which  it  imposes,  be- 
came bound  to  give  evidence  of  all  that  a  subscribiog  witness 
can  be  required  to  prove.  [And  in  a  late  case  an  attorney  was 
compelled  to  disclose  when  and  to  whom  he  parted  with  the 
documents  of  his  client's  title,  and  in  whose  possession  they 
then  were.'^]  In  all  such  cases,  it  is  plain,  that  the  attorney  is 
not  called  upon  to  disclose  matters,  which  he  can  be  said  to 
have  learned  by  communication  with  his  client,  or  on  his 
client's  behalf ;  or  matters,  which  were  so  committed  to  him 
in  his  cq)acity  of  attorney ;  or  matters,  which  in  that  capadty 
alone  he  had  come  to  know.'  , 


*  Banner  *.  Jackson,  1  De  Gex  &  Smale,  47!.  Aod  see  Staobope  r.  Knott, 
3  Swantt  231,  note.     Kington  c  Gale,  R.  Temp.  Fincfa,  259. 

•  Lord  Broogham,  in  Greenongh  f.  Gaakell,  1  Mylne  &.  K.  104,  105 ;  Bolton 
V.  CoTIMtratiaD  of  Lirerpool,  S  Sinu  B.  467 ;  S.  C.  1  Mjlno  &  K.  B6  ;  Hare  on 
Diacov.  172-182;  Detborough  t>.  Bawlins,  8  Mylne  8c  Craig,  515.  Crosby  v. 
Berger,  8  Edir.  Ch.  JL  538.  The  objection  eqaally  appli«B,  whether  the  party 
18  called  0*  a  witncM,  to  disclose  the  secrets  of  his  client,  or  ii  made  a  party 
defendant  to  a  Bill  of  DiscoTery,  in  aid  of  a  suit  at  law,  or  to  b  Bill  for  Dis- 
coTery  and  Bdief.  In  Ibe  latter  cases,  the  Bill  mnild  ordinarily  be  demurrable 
on  utotber  aecoont,  UMody,  that  the  party  ii  a  mere  -witnees,  a^nst  whom 
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§  60@  a.  There  is  another  clasa  of  privileged  communicar 
tions,  embracing  those  which  take  place  between  di&rent 
branches  of  the  pubUc  service.  Where  a  correspondence  had 
taken  place  between  the  Court  of  Directors  of  the  East  India 
Company  and  the  Commissionera  for  the  affitirs  of  India,  aip- 
pointed  pursuant  to  an  act  of  Farliaoient,  relating  to  a  private 
dispute  between  the  Compuiy  and  a  third  person,  it  was  held 
to  be  a  privileged  official  communication,  because  the  public 
policy  of  the  act  rendered  the  communication  necessary.^ 

§  60S,  (9>)  Ninthly ;  Another  objection,  which  may  be 
taken  by  way  of  demurrer  to  a  Bill  of  Discovery,  is,  that  the 
defendant  has  an  equal  Equity  with  the  plaintiff,  and  is  there- 
fore entitled  to  be  protected  from  a  discovery,  which  will 
endanger,  or  disturb,  or  destroy,  his  present  rights.  There- 
fore, if  a  defendant  has  in  conscience  a  right  equal  to  that 
claimed  by  the  person,  filing  a  Bill  against  him,  although  not 
clothed  with  a  perfect  legal  title,  this  circumstance,  in  the  situ- 
ation of  the  defendant,  renders  it  improper  for  a  Court  of  Equity 
to  compel  him  to  make  any  discovery,  which  may  hazard  his 
title.  And  if  the  matter  fq)pearB  clearly  on  the  face  of  the 
Bill,  a  demurrer  will  hold.  The  most  obvious  case,  is  that  of 
a  purchaser  for  a  valuable  consideration  without  notice  of  the 
plaintiff's  claim.*     Upon  the  same  prindple,  a  jointress  may. 


there  can  be  no  decree.  See  Bare  on  Dlscov.  186-170;  Ante.S  619,670. 
The  objection  aiso  u  not  confined  to  tlie  statement  of  &cts,  but  also  to  tiie  dis- 
covery and  production  of  documents  confided  professionally  to  the  party,  onleas 
indeed  they  are  lach  as  his  client  might  he  compelled  to  produce.  Hare  on 
Discov.  171-182;  Kingtoa  v.  Gale,  Bep.  Temp.  Finch,  269,  200;  Stanhope  ■>. 
Nott,  2  Swanst.  221,  note(a),'  Greenougfa  r.  Gaakell,  1  Mylne  &K.  &9, 100; 
Fenirick  v.  Reed,  1  Meriv.  U.  114,  124;  Preston  o.  Carr,  1  Younge  &  Jerv. 
176  ;  Bolton  i>.  Corporation  of  Liverpool,  8  Sim.  R.  4G7 ;  S.  C.  1  Mylne  &  K. 
8S  ;  Hughes  u.  Bidduiph,  4  Buss.  R.  190 ;  Bellwood  o.  Wetherell,  1  Younge  & 
CoU.  219. 

I  Smith  II.  East  India  Company,  1  Phillips,  K.  00.  And  see  the  Attorney- 
General  V.  The  Corporation  of  London,  12  Benran,  8. 

3  Mitf.  Eq.  Fl.  by  Jeremy,  199,  274,  2S8 ;  Cooper,  Eq.  PL  197, 207, 20S,  284; 
Jemrd  v.  Saunders,  2  Yes.  jr.  464 ;  Hara  on  IHscot.  8^104. 
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in  many  cases,  demor  to  a  Bill,  filed  against  her  for  a  dis* 
corery  of  ber  jointure  deed,  if  the  plaintiff  is  not  c^ble  of 
confirming,  or  the  Bill  does  not  o£^  to  confirm,  the  jointure, 
and  the  facts  t4)pear  sufficiently  on  the  face  of  the  Bill ; 
although,  ordinarily,  adrantage  is  taken  of  this  defence  by  way 
of  plea.' 

§  604.  It  has  been  lemarked,  that  this  singularity  in  the 
jurispmdence  of  England  is  produced  by  the  establishment  ci 
the  extraordinary  jurisdiction  of  Courts  of  Equity,  distinct 
from  the  ordinary  jurisdiction  of  Courts  of  Law,  which  neces- 
sarily creates  a  distincdon  between  legal  rights  and  equitable 
ri^ts.'  Where  ibs  Courts  of  Equi^  are  called  upon  to  ad- 
minister justice,  upon  grounds  of  Equity,  against  a  legal  title, 
they  allow  a  superior  strength  to  the  legal  title,  when  the 
rights  of  the  parties  are  in  conscience  equal.'  And  where  a 
legal  dtle  may  be  enforced  in  a  Court  of  ordinary  jurisdiction, 
to  the  prejudice  of  an  equitable  jitle,  the  Courts  of  Equity  will 
refuse  assistance  to  the  Ipgal  against  the  equitable  title,  where 
the  rights  are  in  conscience  equal.*  However  true  this  remark 
may  be,  as  to  the  mode  of  administering  and  enforcing  the 
rights  of  die  parties  in  the  Courts  of  Equity  in  England,  the 
principle  itself,  upon^  which  those  Courts  act,  in  this  class  of 
cases,  seems  founded  in  the  clearest  dictates  of  universal  jus- 
tice, and  is  probably,  therefore,  to  be  found  recognized  in  the 
actual  jurisprudence  of  most  civilized  nations.  It  stands  upon 
the  maxim,  that,  where  the  Equity  is  equal,  the  party  in  pos* 
session  shall  prevail.  In  ceqtiali  jure  melior  est  conditio  pos- 
sidentis,^ 

§  604  a.  There  never  has  been  any  wdl-foonded  doubt,  as  to 


■Ibid. 

«  Mitf.  Eq.  PI  by  Jemny,  199,  SOO ;  Wortley  v.  BLiihead,  2  Ves.  673,  674. 

9  Ibid.  *  Ibid. 

'1  StoryonEq.Jari8p.§57  a,p.75i  Jonesi'.PowlM.S  Mylne&Keen,  581 ; 
Sngden  on  VendoTB,  10th  edit  vol.  3,  ch.  n,  g  t-3,  p.4lT,4lS;  Id.eb.S4, 
(1-4,  p.  468,489;  Id.  $  17-23,  p.  494,  495. 
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Uie  doctriae,  ia  cases  where  the  plaintiff  sets  up  an  equitable  title 
against  aa  equitable  tide,  or  a  legal  title  of  the  defendant,  ae- 
quired  hj  a  bond  fide  purdia«t  without  notice;  for  in  anch  a 
case,  if  the  title  of  each  party  be  equitable,  the  maxim  mast 
^ply  with  its  full  force  ;  and  if  the  title  of  the  defendant  be  a 
legal  dtle,  Equity  ought  not  to  deprive  him  of  the  protectioD 
of  that  title,  aa  it  is  under  such  circumstances  the  superior  title.' 
The  point  of  doubt  has  been,  whether  the  defence  ought  to  ^>- 
ply  to  a  case,  where  the  plaiatiff  founds  his  Bill  upon  a  l^al 
tide,  seeking  to  support  it  by  a  discovery,  and  the  defendant 
relies  solely  on  sa  equitable  tide  to  protect  himself  from  the  dis- 
covery. Upon  this  point  the  authorities  are  at  variance  ;  bat 
upon  principle  it  would  seem  difficult  to  resist  the  reasooii^, 
by  which  the  doctrine,  that  the  purchaser  is  in  such  a  case  en- 
tided  to  protection,  is  supported.'  But  to  entitle  a  purchaser 
to  the  benefit  of  the  plea,  he  must  not  only  be  a  purchaser  for 
a  valuable  consideration  widiout  notice,  but  he  must  have  paid 
the  purchase-money.  If  he  has  paid.no  part  of  it,  then  the 
plea  is  null ;  if  he  has  paid  a  part,  he  is  entitled  to  protection 
pro  ianto? 

§  605.  These  are  the  principal  grounds  of  demurrer  to  Bills 
of  Discovery,  upon  which  it  seems  necessary  to  comment  in 
this  place.  If  the  objection  appears  qpon  the  face  of  the  Bill, 
it  is  proper,  whether  it  applies  to  the  whole  of  the  BQl,  or  to 
particular  discoveries  only,  that  the  objection,  as  far  as  it  ex- 


>  Sudgen  on  Vendora,  10th  edit  vol.  S,  ch.  H,  §  17-23,  p.  494-1&6  ;  Borae 
V.  Chiles,  10  Peters,  R.  177,210,211,313. 

3  Ibid ;  1  Stor^  on  Equity  Juriip.  g  57  q,  p.  15,  and  note.  In  the  Iftte  cue 
of  Collins  r.  ArchcT,  1  Riiss.  and  Mflne,  284,  the  Muter  of  the  BdU  held  it  no 
protection  ;  and  in  PaTue  r.  Comptoo,  2  Younge  &  Coll.  457,  Lord  Abioger 
■eenis  to  have  held,  that  it  was.  See  also  2  Story  on  Eq.  Jurisp.  g  1 502, 1503,  and 
notes ;  Wigram  on  Discov.  2d  edit  §  lib,  p.  BI ,  82 ;  Wood  o.  Mann,  1  Sranner, 
B.  50E.  See  Post,  $  803,  806,  825  ;  Boone  v.  Chile*,  10  Peten,  R.  177,  210, 
311,  218;  Vattier  «.  Hinde,  7  Pet«ra,  R.  292,  271. 

>  Wood  p.  M&nn,  I  Sumner,  EL  578 ;  Boone  v.  ChileR,-lO  Petan,  K.  177,  SIO, 
311,318. 
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tends,  should  be  taken  by  demurrer.^  If  the  objection  does 
not  appear  upon  the  face  of  the  Bill,  it  must  (as  we  shall  pres- 
ently see,)  be  taken  by  plea.'  And  this  distinction  is  the  more 
important  to  be  observed,  because  in  many  cases,  if  the  objec- 
tion is  not  so  insisted  on,  it  ia  in  effect  waived.  For  it  is  a 
general  rule,  subject  to  some  exceptions,  which  will  come  more 
fiilly  under  consideration  hereafter,  that  the  defendant  must 
answer  fully  all  the  allegations  and  charges  in  the  Bill,  and  all 
the  intern^tories  founded  upon,  and  incidental  to  them,  from 
which  he  does  not  g^iecifically  protect  himself  by  way  of  d^ 
murrer,  <»'  by  way  of  plea,  as  the  case  may  require.' 

§  606.  Thus,  if  the  matter  relied  on  by  the  defendant  con* 
stitnte  a  defence  to  the  relief  or  purpose  sought  by  the  Bill, 
whether  that  relief  be  at  Law  or  in  Equity  ;  or  if  the  defence 
be,  that  the  pldntiff  has  no  title  to  equitable  relief ;  or,  that 


1  Ibid. ;  Mitf.  £q.  FL  by  Jeremj,  107,  316  ;  Poet,  §  607. 

!<  Ibid. ;  Mitf.  Eq.  PI.  bj  Jeremr,  14, 107,  2ie. 

SHareonDiscov.  347,  see,  !97j  Mit£  Eq.  Fl.  by  Jaremy,  107,  108,  S07  and 
note  (A) ;  DoMer  v.  Uuntingfield,  1 1  Yea.  265 ;  Methodist  Episcopal  Cbarch  v. 
Jacqnes,  1  John.  Cb.  B.  66 ;  Phillips  o.  FreroBE,  4  John.  Ch.  B.  205 ;  Somerrille 
i>.Mackay,  16  Vea.  882;  Cooper,  Eq.  FL  SIG,  SIS;  Masareddo  b.  MMtknd,  3 

Madd.  B.  71,  72,  and  note  (b)  ; v.  HBiriMn,  4  Msdd.  B.  352 ;  Poet, 

S  607,  S09.  The  Ungnage  of  Lord  Bedaidale  on  this  lobject  is  somewhat  ob- 
Mnreand  involved.  He  Mys:  "If  the  gronnds  on  which  n  defendant  nugbt 
demur  to  a  particular  diicoveTj,  appear  cleariy  on  the  &ce  oi  the  Bill,  and  tbe 
defendant  does  not  demar  to  the  diacoreiy,  but,  answering  the  rest  of  the  Bill, 
declines  answering  to  so  mneh,  the  Court  will  not  compel  him  to  make  the  dis- 
cover}'. Bat,  in  general,  unless  it  appears  clearly  by  the  Bill,  that  the  plaintiff 
is  not  entitled  to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to 
be  cnmpelled  to  make  it,  a  demmrer  to  the  discovery  will  not  hold,  and  the  at- 
tendant, onless  he  can  protect  hinuelf  by  plea,  must  answer."  Uilf.  Eq.  PI.  by 
Jeremy,  200.  Although  Lord  Bedeidale,  in  the  first  sentence,  is  manifestly 
referring  to  cases  of  a  particular  discovery  songht  by  the  Bill,  yet  even  tins 
requires  some  qualifications,  for  there  are  many  cases,  in  which  a  defendant, 
answering  in  part,  will  be  compelled  to  answer  a  particular  discovery  which  he 
might,  by  demurrer  or  by  plea,  have  objected  to>  This  is,  indeed,  sufficiently 
apparent  from  the  succeeding  sentence  of  Lord  Redesdale.  The  true  exposition 
of  this  whole  passa^  is  probably  the  fact,  that,  at  the  time  when  it  was  written, 
tba  doctrine  on  this  subject  was  in  a  very  onaettled  stat«.  See  Hare  on  Discov. 
147-256. 

»).  PL.  47 
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the  plaintiff  has  do  interest  in  the  suhject-mattter  ;^  or,  that  the 
defendant  is  a  bond  fide  purchaser  for  a  valuahle  consideration 
without  notice ;'  or,  that  the  Bill  does  not  declare  a  porpose,  for 
which  Courts  of  Equity  will  compel  a  discovery ;  or,  that  the 
phuntiff  is  under  some  disability ;  [or,  if  the  defendant  denies 
the  plaintiff's  title  and  sets  up  one  in  himself ; "]  in  these  and 
the  like  cases,  although  the  defence  extends  to  the  entire  sub- 
ject of  the  suit,  it  seems  now  settled,  that  the  objection  most  be 
taken  by  way  of  plea  or  demurrer ;  for  if  die  defendant  submits 
to  answer,  he  must  answer  fully.*    [But,  as  be  is  not  bound  to 

1  Id  Matareddo  v.  MMtland,  8  Msdd.  R.  72,  the  Vice-ChaDcellor  (Sir  John 
Leach)  decided,  "  that  a  defendant  cannot,  by  anawer,  den}'  the  plaintilT'a  title, 
and  refute  to  answer  as  to  facts,  vfaich  roaj'be  nsefnl  in  Bupport  of  that  title.  He 
cannot  answer  in  part.  If  he  aoswere  at  all,  he  must  answer  the  whole  Kll." 
Mr.  Hare  deems  this  distinction  of  great  practical  importance.  Hare  on  Discor. 
251  ;  Post,  g  609,  846,  847. 

s  Ovey  n.  LeightoD,  2  Sim.  &  Stn.  23G  ;  FortarliogtoD  v.  Soulby,  7  Sim.  R. 
28 ;  Gordon  e.  Shaw,  14  Simons,  393. 
Dott  f.  Hoyes,  15  Simons,  S72. 

*  Hare  on  Discov.  255-2G2 ;  see  also  Bolder  ti.  Hnntiogfield,  1 1  Ve-.  285 ; 
Shaw  0.  Ching,  II  Ves.  303  ;  Faulder  v.  Stoart,  11  Ves.  296  j  Port,  %  846,847; 
Bowe  V.  Teed,  16  Vea.  376-378.  [In  the  late  case  of  Mason  p.  Wateman,  IS 
Simons,  374,  it  was  held  that,  under  the  3Sth  General  Order  of  August,  1841,  a 
defendant,  although  he  had  submitted  to  answer  a  Bill  which  was  demurrable, 
might  refuse  to  answer  anj  particular  intcrn^tories  be  saw  fit.]  The  whole 
subject  is  elaboratel]'  examined,  and  the  cases  collected  in  Mr.  Hare's  work  on 
Discovery,  p.  247-298.  There  has  been  no  small  diTersity  of  opinion  among 
the  learned  Chancery  judges  upon  this  subject,  and  Mr.  Hare  has  given  an  his- 
torical view  of  the  cases.  The  doctrine  asserted  in  (ho  text  is,  however,  that 
whiuh  seems,  on  the  whole,  to  be  settled  in  England  by  the  weight  of  anthority, 
though  not  beyond  all  doubt,  Mr.  Chancellor  Kent  h^  also  reviewed  the  prin- 
cipal authorities  in  the  case  of  The  Methodist  Episcopal  Church  n.  Jacques,  1 
John.  Ch.  B.  66  ;  and  in  the  case  of  Phillips  o.  Frevost,  4  John.  Ch.  R. 
20G.  He  arrived  at  a  conclnsion  not  qnite  coincident  with  the  text,  ibr, 
while  he  adnuts  the  general  rule,  he  seems  to  insist  that  it  is  subject  to  excep- 
tions and  modifications,  according  to  the  circumstances  of  the  case.  And 
he  states  as  one  exception,  where  the  defendant  objects  by  answer  to  a  discov- 
ery, because  the  plaintiff  has  no  title ;  and  also  as  another  exception,  the  case  of 
a  defendant  disclaiming  all  interest  in  the  snbject-matter  of  (he  coatroveTsy. 
This  last  case  seems  justified  by  what  is  said  by  Lord  Redesdale,  (Mit£  Eq.  PL 
by  Jeremy,  188,  283,  318.)  And  Mr.  Hare  admits,  that  in  cases  of  a  diacUmer 
(rf  interest,  and  that  the  defendant  is  a  mere  witness,  and  in  cases  of  a  purchaser 
for  a  valuable  consideration  without  notice,  there  is  a  great  conflict  in  the 
aathorities.    Hare  on  Discov.  256-262.    In  (he  late  case  of  Ovey  v.  Leighton,  3 
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answer  matters  of  recital  in  a  Bill,  unless  specially  interrogated 
tliereto,  he  need  not  answer  the  whole,  although  he  volunteers 
to  answer.''] 


Sim.  &  Stu.  884,  tho  Vice-Chancellor  held,  that  if  a  parchaser  without  notice 
answers  at  all,  he  must  answer  follj.  The  Bame  point  was  deoded  in  the  itiU 
more  recent  case  of  Portarlington  v.  Sonlbj,  7  Sim.  R.  38.  See  alio,  the  case 
1  John.  Ch.  R.  65,  and  4  John.  Ch.  K.  205.  By  the  S9th  Rule  of  the  £qnit}r 
Rules  of  the  Supreme  Court  of  the  United  States,  Janoarj  Term,  1842,  a  boji& 
fiit  purchaser  for  a  valuable  considervtion  without  notice,  majr  set  up  that  de- 
fence bj  answer  instead  of  plea,  and  wilt  be  entitled  to  the  same  protectioa  as  if 
he  had  pleaded  it,  from  making  a  further  answer.  See  Post,  §  810,  84G,  note, 
where  the  rule  Is  cited  at  large.  The  role,  that  where  a  defendant  anawen  at 
all,  he  must  answer  fully,  does  not  prevail  in  the  Court  of  Exchequer  ^  but  only 
in  the  Court  of  Chancery ;  founded  (as  it  should  seem)  upon  the  difference  in 
tlie  practice  of  these  Conrts  as  to  the  mode  of  disposing  of  ezceptians  to  an- 
■weiB  for  this  supposed  defect.  In  the  Court  of  Chancery,  the  exceptions  are 
referred  to  a  Master ;  iu  the  Court  of  Exchequer,  they  are  not  See  Hare  on 
Discov.  247,  248 ',  Id.  !50,  257,  note  (u)  ;  Id.  298-391.  In  Howe  r.  Teed,  IS 
Ves.  377,  Lord  Eldon  espoanded,at  some  length,  the  grounds  of  the  difference. 
"  The  question  is,"  said  he,  "  whether  this  is  an  answer,  bringing  forward  such 
one  short  (act,  or  anch  a  series  of  circnmsCances,  establishing,  in  the  result,  one 
fact  that  would  be  an  aniwer  to  the  prayer  of  discovery  and  relief;  and,  there- 
fore, whether  this  is  a  case  in  which  the  Court  should  decide  that  point,  which 
has  been  long  the  subject  of  litigation ;  to  what  extent  a  defendant  is  bound  to 
answer,  who  has  averred  a  circumstance,  which,  if  truly  averred  in  another 
form,  and  sufficiently  proved,  would  be  an  answer  to  the  whole  prayer  for  dis- 
covery and  relief.  I  repeat,  that  I  should  not  shrink  from  the  decison  of  that 
question,  if  it  was  fairly  before  me ;  and  I  should  be  relieved  from  the  appre- 
hension of  an  erroneous  judgment  by  the  reflec^n,  that  it  is  much  better  that 
there  should  be  a  deciuon,  than  that  such  a  point  should  remun  in  uncertainty. 
It  is  not  my  pnrpose,  on  this  occasion,  to  repeat  all  that  is  to  be  found  upon  this 
subject  in  the  late  cases.  But  I  must  repeat,  that  whenever  this  question  comes 
to  a  decinoD,  it  will  be  infinitely  better  to  decide,  that  in  this  Court  the  objec- 
tion should  be  made  by  plea,  rather  than  by  answer.  In  the  Court  of  Exchequer, 
ezeeptioni  come  before  the  Court  tn  the  first  instance.  That  is  not  the  conrse 
here.  The  office  of  a  plea,  generally,  is  not  to  deny  the  Equi^,  but  to  bring 
fimvard  a  fact,  which,  if  true,  displaces  '\\\  not  a  single  averment,  as  the  aver- 
ment in  this  answer,  that  no  bill  of  sale  was  eieonted ;  bat  perhaps  a  series  of 
circnmstances,  fonmng,  in  th^r  comUned  result,  Mme  one  fitct,  which  displaces 
the  Equity.  There  is  tUs  difference  between  Law  and  Equity ;  that  here,  for 
the  sake  of  convemence,  that  is,  of  justice,  the  denial  of  some  fact  alleged  by 
the  Bill,  in  some  instances,  with  certun  averments,  has  been  considered  suffi- 
cient to  constitute  a  good  plea ;  though  not  perhaps  precisely  within  the  definition 
iNewhaU  v.  Hobbs,  8  Cosh.  274. 
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§  607'  Tlte  rule,  however,  is,  &s  has  been  already  sag- 
gested,^  sul^ect  to  some  uncontroverted  exceptions;  among 
which  may  be  stated  to  be  the  olgection,  that  the  discovery 
would  make  the  defendant  liable  to  a  penalty  or  a  forfeiture,  or 
have  a  tendency  thereto  ; '  or  would  compel  him  to  criminate 
himself ;  or  would  involve  him  in  a  breach  of  professional  con- 
fidence as  counsel,  solicitor,  or  attorney ;  or  that  the  discovery 
would  be  immaterial ;  or  that  it  would  compel  him  to  discover 
matters  not  applicable  to  the  plaintiff's  title,  but  solely  appli- 
cable to  his  own  title."  Some  of  these  exceptions  will  again 
come  under  review  in  the  subsequent  pages.* 

§  608.  It  has  been  remarked  by  Lord  Redesdale,  that  not 
only  is  a  demurrer  the  proper  mode  of  taking  such  an  ol^ec- 
tion,^  but  he  has  added,  in  another  place,  that  after  a  demurrer 
has  been  overruled,  a  new  defence  may  be  made  by  a  demurrer 
less  extended,  or  by  a  plea,  or  by  an  answer ;  and  that,  after  a 


of  good  pleading  at  law.  If  eacb  case  is  to  be  conudered  apoa  its  owd  circmn- 
itances,  it  is  desirable  that  this  point  ihould  bo  brought  befbre  the  Coart  bj 
plea  rather  than  .bj  answer ;  as  an  sDswer^irttn^  /aei«  admits,  that  the  defend, 
ant  cannot  plead.  And,  with  the  except' jn  of  the  cases  in  which  it  'a  setded, 
as  general  law,  that  the  partf  is  not  to  answer  a  particular  circumstance,  aa,  that 
he  is  not  to  criminate  himself,  the  case  of  a  purchaser  for  a  valuable  cousidera- 
lion,  &c.,  this  Court  does  not  tmst  the  Master,  generally,  with  the  determination, 
bow  much  of  the  answer,  considered  as  a  plea,  wonld  be  a  good  defence.  The 
Master  is,  therefore,  almost  under  the  necesutjr  of  admitting  an  exception  ;  and, 
when  the  propriety  of  his  judgment  comes  to  be  argued  here,  it  wonld  be  most 
incongruous,  that  the  Court,  admitting  bis  judgment  not  to  be  wrong,  should  yet 
giro  a  different  judgment,  considering  the  answer  as  a  plea."  Bee  also  Somer- 
ville  V.  Mackay,  16  Ves.  387  ;  Leonard  t>.  Leonard,  I  Ball  ftBeatt.  334,  929. 

1  Ante,  §  609. 

■  If  the  defendant,  in  an  answer,  means  to  avail  hiouelf  of  the  objection  tiiat 
his  answer  to  a  particular  matter  of  discorery  will  espose  him  to  a  penal^  or 
forfeiture,  he  must,  in  his  answer,  specially  set  np  that  objection.  Slowmao  v. 
EeUy,  S  Younge  &  ColL  673;  Poet,  §  84S. 

s  Uare  on  Discov.  SOS,  264,  SGG-37S ;  Id.  290 ;  Id.  149 ;  Parkhnrst  ti.  Low- 
ten,  1  Meriv.  R.  401.  See  also  Phillips  v.  Prevost,  4  Johns.  Ch.  B.  206,  and 
cases  there  cited;  Rowe  v.  Teed,  15  Vet  378-879  ;  Leonard  o,  Leonard,  I  BaU 
&  Beatt.  321,  326;  Ante,  g  576-588,  699-608. 

*  Post,  §  824,  825. 

s  MJtf.  Eq.  PL  by  Jei«my,  14, 16, 107, 118. 
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plea  has  been  OTermled,  a  new  defence  may  be  made  by  a  de- 
murrer, by  a  new  plea,  or  by  an  answer  ;  and  the  proceedings 
upon  the  new  defence  will  be  the  same  as  if  it  had  been  orig^ 
inally  made.'  And  it  has  also  been  eaid,  that,  where  a  de- 
murrer is  OTeiTuled,  that  does  not  deprive  the  party  of  his 
Equity ;  for  the  same  thiog  may  be  insisted  on  in  his  answer.' 
These  propositions  require  qualification ;  for,  however  true 
in  general  they  may  be  in  regard  to  Bills  of  Relief,  we 
should  be  misled  in  applying  them  to  Bills  of  Discovery.'  In 
the  cases  of  Bills  of  Relief,  to  which  the  general  rule  extends, 
that  he  who  submits  to  answer,  must  answer  fully  the  ovei^ 
ruling  of  a  demurrer,  or  of  a  plea,  although  it  is  not  condasive 
upon  the  title  to  relief,  is  conclusive  upon  the  question  of  dis- 
covery ;  for  it  amounts  to  a  decision,  that  the  matter  is  proper 
for  a  ju^cial  inquiry,  and  the  defendant  can  no  longer  refuse 
to  the  plaintiff  the  meaus  of  prosecuting  that  inquiry.* 


^  Lord  Redesdale'B  language,  QAM.  Eq.  Fl.  b^  Jeremy,  16,)  ig  aa  fbllowB : 
"  If  a  demurrer  or  plea  ia  OTermled  npon  Argument,  the  defendant  mntt  make  & 
new  defence.  This  lie  CAnoot  do  bj  a  second  demnrrer  of  tlie  tame  extent, 
after  one  demurrer  has  been  overruled ;  for  altbongb,  bj  a  slanding  order  of  the 
Court,  a  cauie  of  demurrer  mast  be  set  fbrth  in  the  pleading,  yet,  if  that  is  orer- 
mled,  anf  other  cause  appearing  oa  tbe  Bill  majbe  offered  on  argument  of  the 
demurrer,  and,  if  valid,  will  be  alioned ;  the  Tale  of  the  Court  affecting  onlj'  the 
costs.  Bat  after  a  demurrer  Las  been  overruled,  a  uew  defence  ma^  be  made 
hy  a  demnrreT  less  extended,  or  b^  plea,  or  answer ;  and  after  a  plea  has  been 
overruled,  defence  may  be  made  by  demurrer,  hj  a  new  plea,  or  by  an  answer ; 
and  the  proceedings  upon  the  new  defence  will  be  the  same  as  if  it  had  been 
originally  made."  In  Finch  v.  Finch,  2  Tes.  49S,  Lord  Hatdwicke  is  also  re- 
ported to  have  said  :  "  It  is  not  like  a  second  demurrer  on  discoverv,  or  a  second 
plea,  which  cannot  be  put  in  a  second  time,  if  orermled;  jet,  notwithstanding, 
the  Court  frequently  allows  the  defendant,  after  a  plea  has  been  overruled,  to 
insist  npon  tbe  same  matter  by  answer,  which  was  overruled  as  a  plea."  See 
also  Hare  on  Discov.  S89,  293-,  Milf.  Eq.  PI.  by  Jeremy,  216,  SIT,  and  note 
(x)  ;  Ante,  9  460. 

S  Bishop  of  Sodor  and  Man  v.  Derby,  2  Ves.  SB7 ;  Attorney-General  v. 
Brown,  1  Swanat  B.  904,  and  note. 

3  Hare  on  Discov.  289,  2S0. 

*  Hare  on  Discov.  S90.  Although  this  is  the  general  role,  yet  the  Court, 
upon  ovcrmling  a  demurrer  to  a  Bill  of  Discovery,  will,  by  its  discretion,  in  a 
fit  case,  ^ve  leave  to  the  defendant  to  innst,  by  way  of  answer,  that  he  is  not 
47  • 
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§  609.  The  foregoing  renmrka  have  been  principally  ad- 
dressed to  cases  where  the  objection  to  a  discovery  applies  to 
the  entire  claim  of  the  plaintiff.  But  tfaey  are  eqn^y  ^plia- 
ble to  cases  where  the  objection  applies  only  to  special  and  par- 
ticalar  discoveries  sought  by  the  Bill.  In  the  latter  case, 
equally  as  in  the  former,  the  defendant,  if  he  means  to  make 
any  oljection  to  the  discovery,  must  do  so  by  a  demurrer,  or 
by  a  plea ;  for  the  same  general  rule,  sul^ect  to  the  exceptions 
already  stated,  governs,  that  the  defendantj  if  he  answers  at  all, 
must  answer  fuUy.^ 

§  610.  Before  closing  this  head  of  demurrers  to  Bills  of 
Discovery,  it  is  proper  to  add,  that,  where  the  sole  object  of  a 
Bill  is  to  obtain  a  discovery,  some  grounds  of  demurrer  which. 


boand  to  make  the  ducoTery  reqaired,  or  will  pre  Wm  liberty  to  file  aaother 
demnirer  leu  extensive.  Mitf.  £q.  PL  by  Jeremy,  31 T,  and  note  (z) ;  Baker  v 
Mellish,  11  Veg.  68;  Thorp  v.  Macau1ay,G  Madd.  R.  218;  Earl  of  SuBbik  o. 
Green,  I  Alk.  450  ;  Hare  on  Djscot.  290,  2B3,  294  ;  Portariingt«n  p.  Soulby, 
G  Sim.  K.  SSe  ;  Ante,  §  460.  Mr.  Hare  baa  added  an  important  qualification  to 
the  language  of  Ihe  text :  "  Upon  the  special  objeetioni  to  discovery,"  sayi  be, 
"the  overruling  a  demurrer  or  plea,  wbether  geneial,  or  of  partial  extent,  is  not 
decisive.  The  effect  of  the  decision  agaioBt  the  demurrer  or  plea,  nitb  regard 
to  such  objections,  is,  that  they  cannot  be  taken  by  a  second  demurrer  or  plea, 
without  the  leave  of  the  Court  But  they  may  still  be  taken  by  answer,  as  they 
miffht  have  been,  if  do  preTiouB  defence  had  been  attempted."  Hare  on  Diicov- 
290,  293,  295.  Lord  Eldon,  in.  Baker  n.  Mellish,  11  Yes.  73,  used  the  following 
language  on  the  same  point :  "  Aa  to  particalar  questions  npon  this  record,  tlie 
defendant  shonld  not  be  called  upon  to  answer ;  for  be  is  put  predsely  in  tbe 
same  situation  as  if  he  bad  answered ;  and,  notwithstanding  a  demurrer  to  the 
whole  Bill  overruled,  the  defendant  may  object  to  answer  a  question,  if  it  ia  not  ' 
lawful  to  ask  it ;  and  may,  t^  answer,  protect  hinuelf  from  answering  such  a 
question.  But,  whether  he  should  be  in  Ibat  situation,  is  a  very  different  con- 
sideration ;  for,  if  be  says,  he  is  not  bound  to  answer,  the  plaintiff  may  iomiedi- 
ately  contest  with  him,  whether  he  has  sufficiently  answered.  But  he  is  not  in 
that  state,  if  at  Uberty  to  demur  again,  until  that  demurrer  is  dispoeed  of;  and 
then  the  question  as  to  the  sufficiency  of  the  answer  upon  (he  other  points  is  to 
commence.  Finding  this  question  not  settled  by  deasion,  and  dicta  both  ways, 
tlie  best  ofHnion  I  can  form,  is,  that  the  defendant,  having  demurred  to  tbe 
whole  BUI,  shall  not  demur  to  a  part,  without  leave." 

1  Hare  on  Discov.  127-130,  3S5,  256,  262  ;  Ante,  g  605,  608,  note;  Post, 
$810,  846,  847.  But  see  the  rule  of  the  Supreme  Court  of  the  United  States, 
cited  Post,  {  SIO,  SIS,  note,  wUch  has  materially  altered  this  doctrine. 
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if  the  Bill  prayed  for  relief,  would  extend  to  discovery  as  well 
as  to  the  relief,  will  not  ht>ld.'  Thus,  a  demurrer  to  a  Bill  for 
a  discovery  merely,  will  not  bold  for  want  of  parties  ;  for  the 
plfuntiff  seeks  no  decree ;  nor,  in  general,  for  want  of  Equity 
in  the  plaintiflf's  case,  for  the  same  reason  ;  nor,  because  the 
Bill  is  brought  for  the  discovery  of  part  of  a  matter ;  for  that 
is  merely  a  demurrer,  because  the  discovery  would  be  insuffi- 
cient.^ But  it  should  seem,  that  a  demurrer  would  bold  to  a 
Bill  for  the  discovery  of  several  distinct  matters  agiunst  several 
distinct  defendants."  For,  although  a  defendant  is  always 
eventually  piud  his  costs  upon  a  Bill  of  Discovery,  if  both  par- 
ties live,  and  the  plaintiff,  by  an  amendment  of  his  Bill,  does 
not  extend  it  to  pray  relief ;  yet  the  Court  ought  not  to  permit 
the  defendant  to  be  put  to  any  unnecessary  expense,  as  either 
the  plaintiff  or  the  defendant  may  die  pending  the  suit.* 

§  610  a.  We  have  already  had  occasion  to  state,  that  in  a 
Bill  of  Discovery,  in  aid  of  an  action  or  defence  at  law,  no  per- 
son should  he  made  a  par^  to  the  Bill,  although  he  has  a  sub- 
stantial interest  in  the  action  or  defence  at  law,  who  is  not  a 
party  of  record  in  the  action ;  if  he  should  be,  the  Bill  will  be 
demurrable." 


'Mitf.Eq.PLby  Jeremy,  fiOl,  EOS;  Hare  on  DisooT.  124-iaS  ;  Poet,  S  745. 
It  -waa  said  hy  Lonl  Chancellor  Eldon,  in  Cholmondeley  f.  Clinton,  3  Meriv.  B. 
74,  that  there  ia  no  ioatance  of  a  Bill  of  Discovery  merely  being  allowed  to  be 
amended  by  adding  new  partiee  aa  plaintiffB ;  and  he  added,  that  he  wodd  not 
make  a  precedent,  for  whicb  there  was  no  fbnudation  in  the  principles  or  prac- 
tice of  the  Caart.  It  is  to  be  understood,  however,  that  hia  Lordship  was  here 
Bpeaking  of  a  Bill  of  Discovery  in  aid  of  an  action  at  laiv,  where  the  persons 
•ought  to  be  made  parties,  were  not  plaintiRs  in  the  suit  at  law.  In  such  a  case, 
M  we  have  seen,  no  person  can  be  made  a  party  to  the  Bill  of  Discovery,  who 
is  not  a  party  to  the  suit  at  law.  Ante,  g  C60,  and  notes.  See  S.  P.  Glyn  v. 
Soarca,  3  Mylne  &  Keen,  450 ;  Queen  of  Portugal  v.  Glyn,  1  West,  H.  of 
Lords,  K.  2(>8,  376 ;  S.  C.  7  Claiie  &  Fin.  466. 

•Ibid.  a  Ibid. 

*  Mitf.  Eq.  PL  by  Jeremy,  200,  201 ;  Hare  on  Dlscov.  124-12S. 

B  Ante,  $226,941,944,  Q69;  Glyn  f.  Soaree,  9  Mylne  &  Keen,  4fi0 ;  Irving 
V.  Thompson,  9  Sim.  EL  1 7,  29 ;  Queen  of  Portugal  d.  Glyn,  1  West,  H.  of 
Lords,  B.  SSS,  276 ;  8.  C.  7  Clarke  &  Ein.  K.  466. 
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CHAPTER  XII. 

DEMURRERS    TO    BILLS   NOT    ORIGINAL. 

§  611.  Hitherto  our  attention  has  been  limited  to  the  con- 
sideration of  demurrers  to  original  Bills,  either  for  relief  or  for 
discovery  only.  It  is  proper,  therefore,  to  add  a  few  words  in 
regard  to  demurrers  to  Bills  not  original.  As  every  other 
kind  of  Bill  is  a  consequence  of  an  original  Bill,  many  of  the 
causes  of  demurrer,  which  will  apply  to  an  original  Bill,  will 
also  apply  to  any  other  kind  of  Bill.'  But  the  peculiar  form 
and  object  of  each  kind  of  Bill,  afford  distinct  causes  of  demur- 
rer to  each ;  and  upon  these  we  shall  accordingly  proceed  to 
make  some  remarks. 

§  612,  And,  first,  in  regard  to  demurrers  to  supplemental 
Bills,  and  to  Bills  in  the  nature  of  supplemental  BUIs.  A 
demurrer  to  a  supplemental  Bill,  or  to  a  Bill  in  the  nature  of  a 
supplemental  Bill,  may  be  filed,  whenever  it  appears  upon  the 
face  of  the  supplemental  Bill,  that  the  plaintiff  has  no  right  to 
file  that  species  of  Bill,  either  from  want  of  title  or  from  mis- 
take in  pleading.'  Thus,  in  general,  if  a  Bill  is  filed  by  a  ten- 
ant in  tai\,  who  dies,  the  issue  in  t^l,  or  the  remainder-man  in 
tail,  claiming  under  a  new  limitation,  will  be  entitled  to  the 
benefit  of  the  proceedings  had  in  the  suit  of  the  first  tenant  in 
tail,  by  merely  filing  a  supplemental  Bill.^  But  where  a  sub- 
sequent remainder-man  in  tail  files  such  a  Bill,  if  it  appears, 
that  the  suit  by  the  first  tenant  in  tail  was  founded  upon  a  con- 
tract made  by  him,  and  was  not,  in  respect  of  charges,  created 
by  the  donor  ;  or,  if  there  is  any  particular  difiereoce  in  the 


»  Milf.  Eq.  H.  by  Jeremy,  201 ;  Cooper,  Eq.  PI.  210. 
a  Cooper,  Eq.  PI.  in,  SIS.  3  Itnd. 
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interests  derived  from  the  donum,  out  of  wfaic^  both  estates  tail 
are  carved ;  or,  if  there  are  any  other  special  circumstances 
under  which  the  estate  is  held,  existing  in  the  case,  the  subse- 
quent remainder-man  in  tail  will  not  be  permitted  to  file  such  a 
Bill.^  The  case  is  stiU  stronger  agunst  holding  such  Bill  to 
be  sufficient,  if  the  new  remainder-man  in  tail  hiqipeas  to  be 
the  defendant  instead  of  the  pluntiff  in  the  suit,  and  has  any 
special  facts  to  state  in  addition  to  or  different  from  those  which 
constituted  the  former  defence.  In  such  cases,  more  especially, 
the  Court  wilt  not  give  to  a  supplemental  Bill  the  effect  of 
binding  him  by  the  shape  of  the  defence  already  made.' 

§  613.  But  except  in  spedal  cases  of  this  sort  a  supplemen- 
tal Bill  is  miuntainable  by  persons  standing  in  privity  of  title 
with  the  original  pluntiff.  Therefore,  where  a  decree,  in  the 
suit  of  a  feme  covert  by  her  next  friend  agunst  her  husband 
and  trustees,  had  declared  a  right  to  a  settlement  by  the  bus* 
buid  on  her  and  her  children ;  and  the  wife  died  before  the 
Master  could  make  Ins  report ;  a  supplemental  Bill  being  filed 
by  the  children  to  have  a  provision  made  for  tiiem,  the  defend- 
ants demurred,  both  on  the  form,  and  on  the  want  of  merits. 
But  the  Court  deo^ed  the  right  of  the  children  to  the  provision 
sought ;  and  thought,  that  if  they  had  such  right  by  the  judg^ 
ment  in  the  former  suit,  it  being  subsequent  to  tiie  institution 
of  the  proceedings  in  that  suit,  they  might  maintun  a  supple- 
mental Bill ;  and,  therefore,  overruled  the  demurrer.' 

§  614.  It  is  a  general  rule,  that  the  Court  will  not  permit  a 
supplemental  Bill  to  be  filed,  except  upon  new  matter ;  because 
the  same  end  can  generally  be  answered  by  an  amendment  of 
the  original  Bill.*     If,  therefore,  a  supplemental  Bill  is  brought 


>  Cooper,  Eq.  PL  IS,  7«,  21«,  SIS. 

>  Cooper,  £q.  PL  74,  213,  214.  Such  aBili,  thoogh  colled  in  Mamy  v.  EU- 
twnk,  10  Ves.  64,  a  topplemental  Bill,  is,  jtroperlj  Bpeaking,  an  original  Bill  in 
the  nature  of  a  snpplemental  Bill.    See  Ante,  §  346. 

»  Cooper,  Eq.  PI.  74,  218,  214. 

*  Coi^,  Eq.  H.  S14 ;  Uitf.  £q.  Fl.  by  Jeremjr,  202,  20S,  207 ;  Usbomo  v. 
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upon  matter,  arising  before  the  filing  of  the  original  Bill,  where 
the  suit  is  in  that  stage  of  the  proceedings,  in  which  an  amend- 
ment will  be  allowed,  the  defendant  may  demur.^  And  even  if 
a  supplemental  Bill,  upon  matter  arising  subsequent  to  the 
filing  of  the  original  Bill,  is  brought  against  a  person,  who 
was  not  a  party  to  the  original  Bill,  and  who  claims  no  interest 
arising  out  of  the  matters  in  litigation  to  it,  the  defendant  to 
the  supplemental  Bill  may  also  demur ;  especially,  if  the  sup* 
plemental  Bill  prays,  that  he  may  answer  Uie  matters  charged 
in  the  original  Bill.'  So,  if  a  supplemenud  Bill  is  brought 
against  a  person  not  a  party  to  the  original  Bill,  praying  that 
he  may  answer  the  original  Bill,  and  no  reason  is  assigned 
why  he  could  not  be  made  a  party  to  the  original  Bill  by  an 
amendment,  he  may  demur.'  These,  however,  are  grounds  of 
demurrer,  arising  rather  from  Uie  plMntifi"s  having  mistaken 
his  remedy,  than  from  his  being  without  one.* 

§  615.  Upon  another,  and  a  distinct  ground,  if  new  facts  or 
events  shall  have  arisen  subsequently  to  the  filing  of  the  origi- 
nal Bill,  but  those  new  matters  are  immaterial  to  the  relief 
sought  under  the  original  Bill,  or  are  such  as  may  come  be- 
fore the  Master  under  the  proper  decretal  order  in  the  original 
cause,  a  demurrer  will  lie.  For,  if  the  new  facts  or  events 
are  not  material,  they  are  irrelevant ;  and  if  material,  and  yet 
they  are  now  properly  within  the  reach  of  the  Court,  or  be* 
fore  the  Master  under  the  original  cause,  there  is  no  ground 
why  the  record  should  be  incumbered  with  superfluous  matter." 

§  616.  Another  distinct  ground  of  demurrer  is,  that  the 
Bill  is  not  properly  supplemental ;  but  that  it  seeks  to  make  a 
new  and  different  case  from  the  original  Bill,  upon  new  mat- 
ter ;  for  that,  in  a  proper  stage  of  the  cause,  might  be  the  fit 


Baker,  2  Madd.  387 ;  Baldwin  v.  Mackown,  8  Atk.  817 ;  Stafford  v.  Hovlett,  1 
Paige,  R.  SOO;  Colcilough  v.  ETans,  i  Sm.  R.  76. 

1  Ibid.  » IHd.  3  Ibid.  *  Ibid. 

»  Adams  B.  Dowding,  2  Madd.  R.  65;  Milner  e.  Harawood,  lTVo«.  1«; 
Mkf.  £q.  PI.  bj  Jenmj,  63,  note  (o,)  208,  note  (9,)  Ban  on  Discor.  158. 
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subject  of  an  amendment ;  or,  at  all  events,  of  an  origiua)  Bill.^ 
Therefore,  if  the  purpose  for  which  a  supplemental  Bill  ia 
brought,  is  not  properly  supplemental  to  the  matters  already  in 
litigatiou  between  the  parties  to  the  original  Bill,  and  in  re- 
spect to  which  the  relief  is  sought,  a  demurrer  will  lie.  Thus, 
where  a  Bill  was  brought  against  the  surviving  executors,  to 
have  the  testator  s  estate  administered  according  to  the  trusts 
of  the  will ;  and  it  impeached  certain  accounts  settled  between 
the  defendants  and  a  deceased  co-executor ;  and  the  plainti^ 
without  making  the  representative  of  the  deceased  executor  a 
party,  went  on  to  a  hearing ;  and  a  decree  was  made  at  the 
hearing,  restricting  the  account  to  the  receipts  of  the  defend- 
ants, and  directing,  that  the  account  settied  with  the  deceased 
executor  should  not  be  disturbed ;  and  afterwards  the  pWntifF 
filed  a  Bill,  purporting  to  be  a  supplemental  Bill,  bringing  be- 
fore the  Court  tlie  representative  of  the  deceased  executor,  and 
also  the  assignees  of  one  of  the  surviving  executors,  who  had 
become  a  buikrupt ;  and  praying,  that  the  accounts  and  inqui- 
ries, directed  by  the  former  decree,  might  be  prosecuted,  and 
that  an  account  might  be  taken  of  the  receipts  of  the  deceased 
executor  ;  up<H)  a  demurrer  by  the  assignees,  it  was  held,  that 
the  supplemental  was  not  sustainable ;  because,  although  sup- 
plemental to  the  rest  of  the  defendants,  it  was  an  original  Bill, 
BO  far  as  regarded  the  representative  of  the  deceased  executor. 
There  was  nothing  at  all  properly  supplemental  in  its  nature, 
or  in  aid  of  what  had  been  already  done  by  the  Court.  But, 
on  the  contrary,  the  former  decree  of  the  Court  excluded  this 
very  account  of  tiie  deceased  executor.^ 


■  Colcloagh  V.  Evans,  *  Sim.  R.  76 ;  Diu  v.  Merle,  4  Paige,  R.  259.  It  ia 
proper  here  to  Temark,  that  die  case  put  in  the  text,  is,  where  the  matter  is  not 
properly  sapplemental.  For,  if  the  plaintiff,  when  his  cause  is  in  such  a  stale, 
that  he  cannot  amend  his  Bill,  discovers  new  nutter,  which  ma/  tend  to  varj 
the  relief  prayed,  or  to  show,  that  the  plaintiff  is  entitled  to  the  relief  prayed, 
by  the  original  Bill,  that  is  properly  the  subject  of  a  supplemental  Bill.  Ante, 
S  886,  837  ;  Crompton  d.  Worobwell,  4  Sim.  R.  S28. 

9  WilKD  V.  Todd,  1  Hylno  Sl  Cnug,  4S.  See  iJjo  Cdctough  v.  Evana,  4  Sim. 
R.  76. 
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§  617-  Secondly;  Demurrers  to  Bills  of  Revivor,  and  to 
Bills  in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of  Revivor, 
or  a  Bill  in  the  nature  of  a  Bill  of  Revivor,  does  not  show  a 
suiBcient  ground  for  reviving  the  suit,  or  any  pu-t  of  it,  either 
by  or  against  the  person,  by  or  against  whom  it  is  brought, 
the  defendant  may,  by  demurrer,  show  cause  against  the  re- 
vival.-' Indeed,  although  the  defendant  does  not  demur ;  yet, 
if  the  plaintiff  does  not  show  a  title  to  revive,  be  will  take 
nothing  by  his  suit  at  the  hearing.^  A  demurrer  to  a  Bill  of 
Revivor,  or  to  a  Bill  in  the  nature  of  a  Bill  of  Revivor,  may 
be,  (1.)  either  for  want  of  privity,  or  (S.)  for  want  of  saffiraent 
interest  in  the  party  seeking  to  revive,  or  (3.)  for  some  imper* 
fection  in  the  frame  of  the  Bill.^ 

§  618.  First ;  for  want  of  privity.  We  have  already  had 
occasion  to  consider,  in  what  coses  a  Bill  of  Revivor,  techni- 
cally BO  called,  may  lie  ;  and  it  was  thea  stated,  that  it  is  con- 
fined to  cases  of  representation  of  the  party  deceased,  by  the 
mere  appointment  and  operation  of  law.*  Thus,  the  executor 
or  administrator  alone  is  the  party  by  or  t^nst  wbtnn  a  BiU 
of  Revivor,  technically  so  called,  will  He  as  to  matters  tonching 
the  personalty  of  the  deceased ;  and  by  or  against  the  beir  at 
law  of  the  deceased  as  to  matters  touching  the  realty.^  This 
is  properly  a  privity  by  operation  of  law.  On  the  other  hand, 
there  may  be  a  privity  of  right  and  title  under  the  deceased, 
by  a  transfer  or  conveyance  of  that  right  and  title  to  a  person, 
who  is  not  in  by  mere  operation  of  law,  and  is  not  the  personal 
or  real  representative  of  the  deceased.     In  such  a  case,  a  Bill 


1  Mitf.  Eq.  PI.  bj  Jeremy,  201,  203 ;  Griflitb  v.  Ricketb,  S  H&re,  R.  476. 

>  Mitf.  Eq.  PI.  hy  Jeremy,  208,  289,  290.  In  all  cases  when  tbe  defendant 
means  to  object  to  tbe  Bill  of  Revivor,  he  ougbt  to  do  so  by  demturer ;  for,  in 
many  cases,  if  be  does  not  object,  but  answers,  it  will  be  a  waiver  of  the  objec- 
tion, and  amount  to  an  admission,  that  it  is  a  good  Bill  of  Rerivor.  Nanny  v. 
Totty,  11  Price,  R.  117,  121.  See  1  Mont.  Eq.  PI.  32i;  Mitf.  Eq.  PI.  by 
Jeremy,  289  ;  Harris  v.  Pollard,  3  P.  Will.  348 ;  S.  C.  2  Eq.  Abridg.  2. 

a  Cooper,  Eq.  PL  210. 

<  Ante,  3  844,377.  «lbid.S79. 
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of  Bevivor  will  not  lie  by  or  agiunst  such  person  ;  but  a  Bill 
in  the  nature  of  a  Bill  of  Revivor  wilt.^  In  each  of  these 
cases,  if  the  appropriate  Bill  is  not  brought  by  the  party,  seek- 
ing to  revive,  a  demurrer  will  lie.' 

§  619-  Thus,  if  an  administrator  de  honis  non  should  seek, 
by  a  pure  Bill  of  Revivor,  to  revive  a  decree,  obtained  by  a 
former  administrator,  a  demurrer  would  tie  ;  for  the  adminis- 
trator de  bonis  mm  comes  not  in,  in  privity  with  the  former 
administrator,  who  obtained  die  decree ;  but  paramount  to  him, 
and  purely  as  the  representative  of  the  intestate."  So,  if  a  Bill 
of  Revivor  should  be  filed  by  or  against  the  assignees  of  a 
bankrupt  or  an  insolvent,  or  the  committee  of  a  lunatic's  estate, 
or  a  purchaser,  or  a  devisee  of  the  estate  in  question,  a  demur- 
rer would  lie  for  the  want  of  the  proper  right  of  representa- 
tion in  such  a  Bill.*  Other  examples,  to  which  the  same 
principles  E4>ply>  have  been  already  mentioned  ;  Emd  they  need 
not  be  here  repeated." 

§  620.  Secondly ;  for  vpant  of  interest.  We  have  alrewfy 
seen,  that,  OTdinarily,  a  Bill  of  Revivor  will  not  he  for  costs 
merely,  unless  such  costs  have  been  taxed,  and  a  report  made 
in  the  lifetime  of  the  party,  who  is  to  pay  them.^  If,  there- 
fore, a  Bill  of  Revivor  should  be  brought  in  a  case,  where  the 
suit  is  not  according  to  the  practice  of  the  Court  entitled  to  be 
revived,  it  would  be  demurrable.^ 

§  6@1.  Ordinarily,  also,  a  defendant  is  not  entitled  to  a  Bill 
of  Revivor,  unless,  indeed,  he  has  an  interest  in  the  ftirther 
proceedings ;  or  he  can  derive  a  benefit  from  them ;  as,  for 
example,  after  a  decree  to  account ;  or  after  a  verdict  on  an 


1  Ante,  S  877-880.  « Ibid. 

3  Cooper,  Eq.  FL  64,  76,  310,  211 ;  Ante,  §  SSS. 

<  Cooper,  £q.  PI.  311 ;  Ante,  §  S77-3S3  ;  Post,  S  G26. 

B  Ante,  §  8(4,  384-866. 

«  Ante,  3  371 ;  Cooper,  Eq.  PL  Sll,  312 ;  Mitf.  Eq.  Fl.  bj  Jeremy,  303,  uid 
caoea  there  cited. 

"I  Ante,  S  371 ;  Cooper,  £q.  FL  311,  !18  ;  MUC  £q.  FL  b;  Jeremy,  303,  wtd 
casei  there  cited. 
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issue  of  legitimacy  directed  io  tbe  cause ;  for,  in  such  cases, 
the  benefit  of  the  revivor  to  him  is  manifest.^  But,  where  the 
proceedings  have  not  gone  to  any  decree,  but  merely  to  decretal 
orders,  and  the  defendant  has  no  other  interest  in  the  farth£r 
prosecution  of  the  suit,  than  merely  to  dissolve  an  injunction 
obtained  under  an  interlocutory  order,  and  to  proceed  at  law,  a 
demurrer  will  lie ;  and  he  has  no  interest  in  the  further  pro- 
oeedings ;  for  he  has  another  remedy  to  put  an  end  to  the  suit 
in  Equity,  and  to  dissolve  the  injunction.' 

§  6^.  Thirdly ;  for  some  imperfection  in  the  frame  of  the 
BilL  Thus,  if  the  proper  parties  are  not  made  to  the  Bill  of 
Revivor,  it  is  demurrable.^  As,  if  there  is  a  suit  by  tenants 
in  common,  and  one  of  them  dies,  the  representative  of  the 
deceased  tenant  in  common  cannot  exhibit  a  Bill  of  Revivor, 
without  making  the  surviving  tenant  in  common  a  party  to  the 
Bill,  either  as  a  co-plaintiff,  or  as  a  co-defendant,^ 

§  628.  So,  upon  a  Bill  of  Discovery,  if  the  defendant  has 
answered,  and  the  suit  afterwards  abates  by  his  death,  a  Bill 
of  Revivor  will  not  lie ;  for  the  object  of  the  Bill  has  been 
already  obtuned ;  and  the  pluutiff  has  no  further  interest  to 
revive  it* 

§  634.  But  a  demurrer  will  not  lie  to  a  Bill  of  Revivor  (at 
want  of  a  party,  who  was  not  before  the  Court  at  the  time  of 
the  abatement  of  the  suit  by  ^  death  of  a  person,  who  was 
then  a  party,  although  the  suit  might  have  been  imperfect 
without  such  new  party ;  for  it  is  not  the  office  of  a  demurrer 

1  Cooper,  Eq.  PL  88,  69,  312 ;  WilUims  v.  Cooke,  10  Tas.  40e  ;  Honrood  v. 
Schmedes,  12  Yea.  Sll ;  Ante,  §  S72. 

■Cooper,  Bq.  PL  813;  Horwood  v.  Sebnedes,  12  Tea.  811,  818,  817.  U 
aeemi,  that  the  proper  remed^r -ironld  be  by  motion  or  petition,  that  the  executon 
or  adminiBtraton  might  revive  the  Buit,  or  that  the  injunctiDii  mi^t  be  di»- 
■olved.  See  Horwood  v.  Schmedes,  12  Tes.  315,  816.  See  Trowa^  v.  Bing- 
ham, i  Sim.  B.  483. 

3  FelloTTM  V.  WiUiMnson,  11  Vea.  SOB  ;  Cooper,  Eq.  PL  213 ;  Ante,  §  868. 

4  Ibid. 

3  Gocdd  V.  Barnes,  l  Diok.  133;  1  Uont  Eq.  PL  309;  9  Mont  Eq.  PL  510, 
note  (24.) 
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to  a  Bill  of  Revivor  to  correct  such  eui  imperfection;  bat 
merely  to  put  the  cause  in  the  same  plight  and  condidtm,  iik 
irliich  it  was  at  the  time  of  the  abatement.* 

§  GS15.  Upon  the  same  ground  of  imperfection  in  the  frame 
of  the  Bill,  if  the  material  facts  to  support  the  revivor  are  not 
stated,  tbe  Bill  will  be  demurrable,^  Thus,  if  an  executor, 
seeking  to  revive,  should  not  state  in  his  Bill,  that  he  has 
proved  the  will  in  tbe  proper  Ecclesiastical  Court,  or  if  a  per- 
son, seeking  to  revive  as  administrator,  sbould  not  state,  that 
he  has  taken  out  administration,  tbe  Bill  would  be  demurrable.' 
So  the  title  to  revive  against  the  defendant  is  not  shown  by 
the  mere  statement  that  such  defendant  is  the  representative  of 
a  party  who  had  answered  the  original  Bill.* 

§  6£6,  A  Bill  of  Kevivor  should  also  set  forth  so  mudi  of 
the  original  Bill,  as  will  show,  that  the  plaintiff  has  a  right  to 
revive  the  suit,  and  that  tbe  defendants  are  the  proper  parties, 
agtunst  whom  the  revival  is  to  be.'  Therefore,  if  it  should 
i^ipear,  that  the  plaintiff  is  not  the  proper  person  to  revive,  or 
that  tbe  defendant  is  not  the  proper  party,  agunst  whom  it 
sbould  be  revived,  because  be  is  not  in  tbe  chain  of  representa- 
tion, a  demurrer  will  lie.^     And  if  tbe  statements  in  the  Bill 


>  Metcalfe  V.  Metodfe,  t  Emd,  K.  74.  It  wema  tliat  the  proper  BiU  ■ma^A 
have  been  a  Bill  of  Bevivor  and  Supplement.  Metcalfe  n.  Metcalfe,  1  Keen, 
B.  80 ;  Ante,  %  S87;  Fendleton  t>.  Vv},  S  Pwge,  R.  SOS. 

s  Cooper,  £q.  PL  313 ;  Phelps  t>.  SpK>tile,4  Sim.  B.  318  ;  Griffith  «.  Bicketts, 
a  Hare,  B.  476. 

3  Humplirefi  e.  logledon,  1  P.  WilL  TG8 ;  a  C  1  Diok.  B.  88 ;  Stone  t>. 
Baker,  cited  in  note  to  1  P.  Will.  738 ;  Cooper,  Eq.  PL  ai3. 

«  Griath  V.  Bicketts,  3  Hare,  B.  478. 

<  Pbelpa  o.  Sproole,  4  Sim.  B.  818;  Ante,  g  874,  888 ;  Uuiiwn  v.  Bidlej, 
Com.  B.  G90 ;  S.  G.  3  Eq.  Abridg.  S. 

•  Phelpe  D.  Simnle,  4  Km.  R.  818.  See  alao  2  £q.  Abridg.  i,  pi.  JS,  in  mar 
pn.  Uatten  of  acandal  and  impertinence  are  not  generally  sntgects  of  de- 
murrer ;  bat  of  reference  to  a  Master  to  aacertain  the  fact.  Ante,  S  306 ; 
Cooper,  Eq.  PI.  18;  Mitf.  Eq.  PI.  by  Jeremy,48;  Gilb.  For.Eom.91.  Gilbert, 
in  his  For.  Bom.,  p,  209,  210,  has  made  tome  reroarka  npon  the  proper  frame  of 
a  BiU  of  Retifor,  which  may  well  be  cited  io  this  place.  AAer  having  re- 
marked, that  imperlineoces  are  where  the  record*  ef  the  Court  are  stuffed  with 
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of  Revivor  do  not  show  a  tide  to  revive,  the  plwntiff  cannot  on 
demarrer  supply  the  defect  hj  reading  the  record  of  the  origi- 
nal Bill,  although  that  record  be  referred  to  in  the  Bill  (^ 
Revivor.*  ■ 

§  6^.  Thirdly ;  Demnrrers  to  Bills  in  the  n^ore  of  BiDs 
of  Revivor  and  Supplement.  Upon  this  part  of  the  subject, 
little  need  be  said,  since  they  are  liable  to  objections  of  the  suoe 
sort,  as  may  be  made  to  the  kinds  of  original  Bills,  of  whose 
nature  they  partake.'     What  has  already  been  said  on  the  sub- 


long  recitdls,  Tie  ttddg  :  "  A»  where  a  mAn  bringa  a,  Bill  of  Beviror,  gronnM 
vp<m  AD  ori^nal  Bill  and  proceedinfp,  he  oeeda  to  Kt  fortb  no  more  thereof 
and  the  beat  dmftsmen  in  the  age  have  in  that  case  gone  no  farther  than  thn, 
Tix.  '  That  7onr  orator,  in  or  about  Bnch  a  time,  exhibited  his  original  Bill  of 
oomplaint  in  this  htmorable  Conrt,  to  be  relieved  touching  certain  nutttcrs  and 
llungs  therein  contained,  ae  by  the  said  Bill,  dulj  file^  and  remaining  of  record 
in  this  honorable  Court,  appean  (and  earrj  it  no  further)  ;  that  the  defendant 
an  such  a  day  put  in  Ms  answer,  aa  hy  the  said  answer  remaining  of  record  tf- 
pears,  that  witnesses  being  examined,  publication  passed,  and  the  cause  being  at 
inae,  came  on  to  be  heard  on  such  a  da^,  wben  it  iraa  ordered  and  decreed,  to 
and  sa'  And  here  are  taken  in  the  irords  of  the  ordering  part  of  the  decree, 
verj  shortly,  and  no  more~Tban  what  is  material  to  the  revivor ;  and  the  regis- 
ter's recital  of  the  Bill  and  answer  is  IrhoUy  omitted,  aa  being  alt^^tber  fbreiga 
to  the  matter  of  the  revivor.  And  if  this  shonld  be  in  the  BiU  of  Revivor  it 
would  be  impertinent  in  the  highest  d^ree ;  because,  when  a  decree  is  enrolled, 
it  is  never  done  &om  the  regiatsr'a  recitals,  which  are  very  often  mistaken,  and 
in  no  case  legarded.  For,  notwithstanding  these  recitals,  tbe  Bill  and  auswei 
must  always  be  read,  if  any  dispute  arises  theroou.  And  it  is  from  tbe  oripnal 
Kll  and  answer  upon  record,  that  every  decree  is  enrolled,  and  not  fiom  the 
register's  recital  in  the  decree,  which  in  no  case  is  r^arded.  Or,  if  this  short 
method  ia  not  pursued  by  the  drawer  of  the  Bill  of  Revivor ;  yet  bo  must  take 
care,  that  in  tbe  recital  of  tbe  former  proceedings,  he  does  tbero  in  the  shortest 
nunner  possible,  (the  shortec  the  better,)  rince  they  can  be  of  no  use  to  U> 
client ;  for  tbe  records  of  the  Conrt  are  tbe  same,  whether  truly  or  ftlsely  re- 
cited, and  from  thom  alooe  the  fact  must  be  determined.  But  if  they  are  set 
forth  in  hoc  verba,  they  are  highly  impertinent,  and  will  be  found  lo,  and  mast 
be  expunged  with  costs ;  &r  all  the  defendant  bath  to  do  by  answer  to  the  Bill 
of  Revivor  is,  only  to  set  forth,  that  he  believes  there  was  such  a  suit,  deeras, 
and  proceedings,  and  refer  to  the  records." 

t  Griffith  t>,  Bicketts,  3  Hare,  R.  476. 

aUitf.  Eq.  PI.  by  Jeremy,  20G;  Co(^r,  Eq.  PL  2U,  315.  If,  after  a  de- 
murrer has  been  pnt  in  to  a  Bill,  the  snit  becomes  abated,  the  Bill  filed  to  mm 
it  mnst  be  limited  to  that  object    If  it  prays  any  farther  relief,  a  demurrer  bs 
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ject  in  a  preceding  page,  will  be  snfficieDt  to  show  the  yropet 
frame  and  character  of  such  Bills ;  aod  at  the  same  time  to 
point  out  the  defects,  for  which  a  demurrer  will  pn^rly  He.^ 

§  6S8.  Fourthly  ;  Demunere  to  Cross  Bills.  A  Cross  Bill 
having  nothing  in  its  nature  di&rent  from  an  original  Bill, 
with  respect  to  which  demurrers  in  general  have  been  already 
considered,  except  that  it  is  occasioned  by  a  former  Bill,  there 
Hems  to  be  no  cause  of  demurrer  to  such  a  Bill,  which  will 
not  equally  hold  to  an  original  Bill.'  But  the  conrerse  of  this 
proposition  is  not  universally  troe.  Thus,  for  ommple,  a  de- 
murrer for  want  of  Equity  will  not  hold  to  a  Croee  Bill, 
filed  by  a  defendant  in  a  suit  against  the  plaintiff  in  the  same 
suit,  touching  the  same  nutter.  For,  being  drawn  into  the 
Court  l^  the  plaintiff  in  the  original  Bill,  he  may  avail  himself 
of  the  assistance  of  the  Court,  without  being  put  to  show  a 
ground  of  Equity  to  support  its  jurisdiction  ;  as  a  Cross  Bill 
is  generally  considered  as  a  matter  of  defence.' 

§  6S9.  But  wherever  the  Cross  Bill  seeks  reUef,  it  is  India- 
pensahle  that  it  should  be  equitable  relief,  otherwise  it  will  be 


to  the  ^rhole  BUI,  and  not  to  that  put  only  wUcIi  relatei  to  roch  additional 
relief.     BamptoD  c.  Bircball,  1  Fhillips,  R.  968. 

•  Ante,  g  987. 

a  Ante,  f  S8B-400,  4Ge~6U. 

3  IGtf.  Eq.  Fl  bj  Jeremy,  aOS;  Cooper,  Eq.  PI.  SI,  215;  Ante,!  398,  399; 
DoblB  V.  Fotman,  Hard.  B.  ISO ;  Bnrgesfl  v.  Wlteato,  I  W.  Black.  133 ;  I  Mont 
Eq.  Fl.  S!S  ;  9  Mont  Eq.  H.  C6t,  note  (69).  Eren  a  Cron  BiU  tdt  equitable 
relief  would  not  leem  to  be  in  all  casea  maintainable.  Thoi,  in  Hilton  r.  Bai- 
row,  I  Vei.  jr.  2Si,  wtiere  a  Bill  was  filed  b^  the  Tendor  agiunat  the  rendeo,  for 
the  Bpecific  perfbrmance  of  a  contract  for  the  porchaae  of  real  estnte ;  and  the 
vendee,  bj  hia  answer,  innrted, that  tbaTendoreoaU  not  makea good  title;  mm! 
■In  filed  a  Ctom  Kll  fbr  the  delivering  up  of  the  contract ;  itwaa  held  by  Lord 
Longhborongh,  that  the  Cron  Bill,  '^tma^ng  tdielj  npon  tbe  grooud  of  a  want 
of  title  in  the  Yeudor,  and  not  npon  anj  fraud,  was  not  entitled  to  uiainHu'n  each 
ft  CrOBs  Bill ;  for  if  there  wai  no  title  in  the  rendor,  be  coold  never  enforce  the 
contract  at  law.  But  it  may  admit  of  question,  whether,  notwithstanding,  the 
vendee  was  not  entitled  to  the  relief,  since  he  might  be  harassed  with  subsequent 
snila  at  Uw  on  the  contract  See  2  Storf  on  Eq.  Jmiip.  S  694 ;  Mit£  £q.  PL 
bj  iwttmj,  81,  note  (y). 
48* 
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demuiraUe ;  for  to  this  extent  it  is  not  (as  we  have  seen)  a 
pare  Cross  Bill ;  but  it  is  in  the  nature  of  an  original  Bill, 
seeking  the  further  aid  of  the  Court,  beyond  the  purposes  of 
defence  to  the  original  Bill;  and  under  such  drcnmstances, 
the  rdief  should  be  such,  as  in  ptnnt  of  jurisdiction  dte  Court 
is  competent  to  administer.^ 

§  630,  A  Cross  Bill,  when  it  seeks  relief,  which  is  of  an 
equitable  nature,  should  also  contain  all  the  proper  allegations, 
which  confer  an  equitable  title  to  snch  relief  upon  the  party; 
for,  otherwise,  it  will  be  open  to  a  demurrer."  Thus,  if  an 
original  Bill  should  be  brought  to  enforce  a  security ;  and  the 
defendant  should  file  a  Cross  Bill  to  have  the  security  given  <q>, 
upon  the  ground  that  it  is  an  usurious  security ;  if  the  Cross 
BiU  should  not  contain  an  offer  to  pay  the  sum  really  due,  a 
demurrer  would  be  allowed.' 

§  631.  A  Cross  Bill  being,  as  has  been  already  said,  a  mat- 
ter of  defence,  is  confined  to  the  matters  in  litigation  in  the 
original  suit.  And,  therefore,  if  it  seeks  to  bring  before  the 
Court  other  distinct  matters  and  rights,  it  is  no  longer  entitled 
to  be  deemed  a  Cross  Bill,  but  is  an  original  suit.  Without 
such  a  restriction,  new  matters  might  be  introduced  into  litiga- 
tion by  cross  suits,  without  end.*  If,  therefore,  such  a  Bill 
should  be  filed,  a£Fecting  to  be  a  mere  Cross  Bill,  but  contain- 
ing other  distinct  and  independent  matters,  it  would  seem  to  be 
open  to  a  demurrer  for  this  cause.  And,  at  all  events,  no  de- 
cree, founded  on  such  matters,  would  be  made  upon  the  hear- 
ing of  the  original  cause.* 

§  632.  A  Cross  Bill  also  will  be  open  to  a  demurrer,  if  it  is 
filed  contrary  to  the  practice  of  the  Court,  and  under  circom- 
stancea  in  which  a  pure  Cross  Bill  is  not  allowed.'     Thus,  far 

'  Ante,  S  398 ;  Cwqwr,  Eq.  PL  88,  216 ;  Calreriey  ».  WHlianu,  1  Ve».  jr. 
319. 

■  Mason  f.  Guduier,  I  Bro.  Cli.  R  436 ;  Cooper,  Eq.  PL  21S ;  Beofield  o. 
Solomoni,  9  Tes.  S4 ;  1  Uont  £q.  PL  328.  ^  Ibid. 

*  Galatian  v.  Erwia,  Hopk.  R.  48,  69 ;  S.  C.  8  Cowen,  R.  561. 

*  Ibid.  *  Cocker,  Eq.  PI.  ST. 
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example,  if  it  is  filed  aSter  the  publication  of  the  testimony  in 
the  original  suit,  and  it  seeks  to  take  new  testimony  to  the 
matters  already  in  issue  in  the  original  suit ;  or  if  it  does  not 
m  such  a  case  contain  an  agreement  on  the  part  of  the  defend- 
ant, fihng  the  Bill,  to  go  to  a  hearing  npon  the  depositions  and 
proofs  already  published  ;^  or  if  it  seeks  to  bring  into  question 
focte,  which  the  party  has  admitted  in  his  answer  to  the  origi- 
nal Bill,  it  will  be  demurrable.^ 

§  63S.  A  Cross  BUI,  which  is  filed  by  the  special  direction 
of  the  Court,  for  the  purpose  of  ohtainiDg  its  decree,  touching 
some  matter  not  in  issue  by  a  former  Bill,  or  not  in  issue  be- 
tween the  proper  parties,  does  not  seem  liable  to  any  peculiar 
cause  of  demurrer.  Indeed,  being  exhibited  by  order  of  the 
Court,  upon  the  hearing  of  another  cause,  there  is  little  probabil- 
ity that  such  a  Bill  should  he  liable  in  substance  to  any  demurrer.' 

§  634.  Fifthly.  Demurrers  to  Bills  of  Review,  and  to  Bills 
in  the  nature  of  Bills  of  Review.  The  constant  defence  to  a 
Bill  of  Review  for  error  apparent  upon  a  decree,  has  been  said 
to  be  by  a  plea  of  the  decree,  and  demurrer  against  opening 
the  enrolment.*  There  seems,  however,  to  be  no  necessity  fin- 
pleading  the  decree,  if  it  is  furly  stated  in  the  Bill.  The 
Books  of  Practice  contain  the  forms  of  a  demurrer  only  to 
such  a  Bill ;  and  there  are  authorities  to  the  same  effect .' 


1  Ante,  g  SSS,  and  note ;  Cooper,  Eq.  F).  87  ;  White  V.  Bultnd,  2  Puge,  B. 
164;  Field  v.  Scbiefielin,  7  Johns.  Ch.  B.  260. 

a  Berkley  v.  Ryder,  2  Ves.  688,  537. 

>.Mitf.  Eq.  Fl.  by  Jeremy,  308 ;  Ante,  §  39S. 

*  Gonld  B.  Tancred,  2  Atk.  634 ;  Mitf.  Eq.  PI.  by  Jeremy,  208  ;  Cooper,  Eq. 
PI.  216  ;  Dancer  v.  Evelt,  1  Vem.  392,  393  ;  Snutli  v.  Turner,  1  Vera.  273; 
O'Briea  v.  Connor,  3  Ball.  &  Beatt  146  ;  Webb  i>.  Pell,  3  Paige,  £.  SSS. 

S  MitC  Eq.  FL  by  Jeremy,  203,  204.  and  note  (x)  ;  Cooper,  Eq.  PI.  215,  218  ; 
Slingby  v.  Hale,  I  Ch.  Cas.  122;  Jonesv.Eenrick,  6Bro.F&rI.  B.  24S,  Tomljn's 
etKt  i  1  Hams,  Ch.  Fr,  by  Newl.  88 ;  Barton's  Suit  in  Eq.  218.  Lord  Redes- 
dale  haa  added,  in  Uiia  connection,  the  following  pamge :— "  On  argnment 
of  a  demurrer  to  a  Bill  of  Sevieir,  irhere  wvaral  errors  in  the  decre«  have 
been  amigned,  if  the  phintifr  Bhould  prevail  only  in  one,  the  demurrer 
mnat  be  overruled,  ai  one  enor  will  be  inffieient  to  open  the  enrolment ; 
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§  634  a.  A  Bill  of  Eleview  must  be  founded,  as  we  have 
already  Been,  upon  some  error  npon  the  face  of  the  BiD,  answer, 
and  pleadings  in  the  case,  and  the  facts  embodied  in  tbe  decree^ 
upon  which  the  Court  founds  it.  Tbs  party,  who  brings  a 
writ  of  reriew,  cannot  go  into  the  evidence  at  large,  not  stated 
in  the  decree,  to  found  an  ol^ection  to  the  decree  from  a  sup- 
posed mistake  of  the  Court  in  its  inferences  from  the  evidaoce.* 
Neither  can  a  party  to  a  decree  bring  a  Bill  of  Reriew,  and 
claim  a  reversal  of  the  decree,  for  a  supposed  error,  unless  he 
ia  aggrieved  thereby,  whatever  might  have  been  his  right  to  in- 
sist upon  the  error  at  the  original  hearing,  or  upon  an  ^»peaL' 
The  Bill  also  must  be  brought  after  a  final  decree  upon  the 
merits  of  the  controversy,  and  does  not  lie  upon  a  merely  in- 
terlocutory decree.'  If,  therefore,  tbe  Bill  of  Review  be  de- 
fective in  relating  these  particulars,  and  the  objection  be  ^ 
parent  on  the  record,  it  is  demurrable.* 

§  6SS.  It  has  been  already  stated,  that  a  Bill  of  Review  for 
errors  apparent  upon  the  record,  most  be  brought  within  die 
time  prescribed  for  the  bringing  of  writs  of  error ;  for  it  is 
governed  by  analogy  to  the  limitation  of  writs  of  error  at  law.* 
And  this  limitation  is  to  be  counted,  not  from  the  time  of  die 
enrolment  of  the  decree,  but  from  the  time  of  prononucing  it* 
It  has  been  sud,  ibat  this  objection  must  be  taken  by  plea  to 
the  Bill  of  Review,  even  if  it  is  apparent  upon  the  face  of  tbe 


and,  on  argumeiit  o{  a  demurrer  to  »  Bill  of  ReTiew  for  error  apparent  in  tbe 
decree,  the  Conrt  has  ordered  tlie  defendant  to  answer,  Baring  the  benefit  of  the 
denmrrer  to  the  hearing,  and  on  the  hearing,  has  finally  alloired  the  demnmr.' 
Mitf.Eq.  P).  by  Jeremy,  S04.  The  case  referred  to  iaDennjcFilmeriSFnem. 
172;  8.  C.I  Vem.  135. 

1  Whithig  [>.  Bank  of  United  States,  13  Petert,  R  S,  13,  U;  Ante,  $<M, 
40S,  407. 

«  Whiting  p.  Bank  of  United  States,  IS  Peters,  B.  S,  11. 

llbid. 

*Ibid. 

•  Ante,  S  410 ;  Cooper,  Eq.  PL  91-93,  ai«. 

•  South  v.  Clay,  3  Bro.  Ch.  B.  689,  note  fay  Belt ;  S.  C.  Amfal.  B.  S4S ;  Ante, 
$410. 
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Bill,  that  it  is  brought  after  the  prescribed  period ;  for  that, 
otherwise,  the  plaintiff  would  not  be  enabled  to  avail  himself  of 
the  exceptions,  provided  in  the  statute  for  cases  of  disability, 
such  as  infant^,  coverture,  or  the  like.^  Bat  there  is  great 
reason  to  doubt  the  propriety  of  this  doctriDe  ;  and  the  more 
reasonable  doctrine  is,  that  a  demurrer  will  lie  in  such  a  case  ; 
and,  if  such  an  exception  exists,  it  is  the  duty  of  the  plaintiff  to 
set  it  forth  in  his  Bill  of  Review,  in  order  to  repel  the  objeo* 
tion." 

§  636.  A  Bill  of  Review,  upon  the  discovery  of  new  matter, 
and  a  supplemental  Bill  of  the  same  nature,  being  exhibited 
OTily  by  leave  of  the  Court,  the  ground  of  the  Bill  is  generally 
well  considered,  before  it  is  brought ;  and,  therefore,  in  point 
of  substance,  it  can  rarely  be  liable  to  a  demurrer.  But  if  it 
is  brought  upon  new  matter,  and  the  defiendant  should  think 
that  matter  not  relevant,  probably  he  might  take  advantage  of 
it  by  way  of  demurrer ;  although  the  relevancy  ought  to  be 
(»nsidered  at  the  time,  when  leave  is  given  to  bring  the  Bill.^ 

§  6S7.  Bills  in  the  nature  of  Bills  of  Review,  do  not  appear 
subject  to  any  peculiar  cause  of  demurrer,  unless  the  decree 
sought  to  be  reversed,  does  not  affect  the  interest  of  the  person 
filing  the  Bill.  If,  upon  argument  of  a  demurrer  to  a  Bill  of 
Review,  the  demurrer  is  allowed,  the  order,  allowing  it,  being 


I  Cooper,  Eq.  PL  218 ;  Mtf.  Eq.  K.  by  Jeramjr,  204,  205 ;  Gregor  v.  Moles- 
wortb,  2  Vea.  109. 

» J!it£  Eq.  PI.  hj  Jeremy,  204,  205,  note  (a)  ;  Edwards  v.  CbitoII,  2  Bro. 
Pa.1l.  B.  by  TomlinB,  98;  Sheirington  0.  Smith,  2  Bro.  Pari.  K.  by  TomliOR,  62. 
TUs  laat  U  manifestly  the  opinion  of  Lord  RedeBdale,  in  Mitfl  Eq.  7\.  by 
Jeremy,  204,  and  it  is  also  confinDed  by  tbe  note  cited  in  p.  205,  note  (a.)  It 
is  also  stwtained  by  the  analogy  in  the  like  cases  of  original  ^\\\i,  in  Vhich  it  is 
lield,  that  if  the  objection  from  lapse  of  time,  prescribed  by  the  statute  of  limi- 
tations, appears  on  the  face  of  the  Bill,  it  may  be  taken  by  demurrer.  Ibid. ; 
Ante,  §  4S4,  503,  note.  See  also,  Cook  v.  Amham,  3  P.  Will.  284,  Ur.  Cox's 
note(B)i  Fosterv.  Hodgson,  19  Yes.  leO;  Mitf.Eq.  PL  by  Jeremy,  212,  nota 
(C)  271,  272. 

■  Uitf.  Eq.  PI.  by  Jeremy,  SOS ;  Cooper,  Eq.  PL  216. 
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enrolled,  is  an  effectual  bar  to  another  Bill  of  Review.^  The 
same  principle  would  seem  to  apply  to  a  Bill  in  the  nature  of  a 
Bill  of  Review. 

§  638.  It  is  dao  a  good  cause  of  demurrer  to  a  Bill  of  either 
sort,  that  it  ia  not  brought  according  to  the  course  of  the  Court, 
or  that  it  does  not,  in  its  form  and  structure,  appropriately 
belong  to  either.  Therefore,  where,  after  a  decree  directnif^ 
incumbrances  to  be  pmd  according  to  priority,  the  plaintiff,  a 
creditor,  obt^ned  an  assignment  of  an  old  mortgage,  and  filed 
a  Bill  to  have  the  advantage  which  it  would  give  him  by  way 
of  priority  over  the  demands  of  some  of  the  defendants,  a  d^ 
murrer  was  allowed ;  because  such  Bill  was  against  the  nsnal 
course  of  the  Court.  For,  although  it  was  a  Bill  to  vary  a 
decree,  yet  it  was  neither  a  Bill  of  Review,  nor  a  Bill  in  the 
nature  of  a  Bill  of  Review,  which  are  the  only  kinds  of  BiUa 
that  can  be  brought  to  affect  or  alter  a  decree,  miless  the  decree 
has  been  obt^ned  by  fraud.' 

§  639-  Sixthly.  Bills  to  impeach  decrees  for  fraud.  If  a 
Bill  is  Bled  for  this  object,  and  the  circumstances  stated  in  the 
Bill  do  not  amount  to  a  fraud  ;  or  if  it  is  alleged,  that  the  decree 
was  obtmned  without  making  parties  to  the  suit  those,  whose 
rights  are  affected  thereby ;  and  it  is  therefore  fraudulent ;  and 
it  appears  on  the  Bill,  that  sufficient  parties,  were  before  the 
Court  to  bind  all  other  persons  interested,  such  as  a  first  tenant 
in  tail,  or  the  like ;  in  such  a  case  the  defendant  may  demur.' 

§  640.  Seventhly.     Demurrers  to  Bills  to  suspmd,  or  to 


1  Mitf,  Eq.  PL  by  Jeremy,  205,  20G. 

»  Cooper,  Eq.  PL  217;  Wortley  v.  Birkhead,  3  Atk.  809,  811;  8.  C.  2  Ves. 
571,  57fl  ;  Read  v.  Hs-wley,  1  Ch.  Cas.  U ;  Mitf.  Eq.  PL  by  Jeremy,  BOfl.  The 
case  of  Cocker  v.  Bevu,  1  Ch.  Cas.  61,  wbich  has  been  already  alluded  to, 
Ante,  §  427,  note,  wems  (o  fell  under  this  predicament  It  i»  given  by  I/wd 
Bedesdale,  as  an  instance  of  an  interference  of  a  Court  of  Equity  in  Botpending 
or  avoii^ng  the  operation  of  a  decree  nnder  special  circumstances,  and  -wat  sn*- 
lained  on  its  otrn  circumstances.  See  Mitf.  Eq.  PI.  by  Jeremy,  94,  aad 
note  (0. 

I  Cooper,- Eq.  PI.  217,  218  ;  Ante,    42e-4!9. 
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avoid,  die  operatioQ  of  decrees.  These  Bills  are  of  very  rare 
occurrence ;  and,  indeed,  the  only  instance,  cited  by  Lord 
Redesdale,  to  illustrate  this  class,  is  one,  which  may  be  thought 
open  to  much  remark,  if  not  of  queabonable  authority.^  But, 
as  it  is  admitted,  that  this  whole  class  of  cases  depends  on 
special  circumstances  of  a  very  peculiar  nature,  it  seems  im- 
practicable to  lay  down  any  rules,  as  to  demurrers  to  them, 

§  641.  Eigbthly.  Demurrers  to  Bills  to  carry  decrees  into 
execution.  Bills  of  this  sort  are  open  to  few  peculiar  causes 
of  demurrer.  Where,  upon  the  fece  of  a  Bill  to  carry  a  decree 
into  execution,  the  plaintiff  appears  to  have  no  right  to  the 
benefit  of  die  decree,  the  defendant  may  avul  himself  of  the 
objection  by  demurrer.'  Where  a  decree  is  clearly  erroneous, 
it  is  not,  (as  has  been  already  stated,)  a  matter  of  course  for 
the  Court  to  enforce  it.'  But,  on  the  contrary,  the  Court  will, 
in  many  cases,  refuse  to  enforce  it,  if  it  would  be  prfjudicial  to 
the  rights  and  interests  of  third  persons,  who  ought  to  have 
been  oiade,  but  were  not  made  parties  to  the  original  decree. 
For  the  party,  who  comes  into  a  Court  of  Equity  to  have  the 
benefit  of  a  former  decree,  is  bound  to  show,  that,  upon  its  face, 
it  was  a  right  decree ;  and,  if  it  be  palpably  erroneous,  it  ought 
not  to  be  carried  into  execution.* 


1  Milf.  £q.  PI.  bj  Jeremy,  94 ;  S.  C.  cited  Ante,  g  421,  note,  and  g  63S,  note ; 
Cocker  V.  Bstu,  I  Ch.  Caa.  61.  See  also  Tcoablea  v.  Foyle,  1  Cb.  Caa.  2,  3; 
Wborwood  v.  Whorwood,  Ch.  Caa.  !B0 ;  Wakelin  n.  Walthal,  2  Ch.  Cai.  8. 
The  note  of  Lord  Redeadale,  aa  to  thia  ctaaa  of  caaea,  containi  «  verj  lalutaiy 
oautioQ,  ai  to  the  nature  of  the  relief  graoted  fay  the  Court,  aa  baring  been 
aomewhat  aSiactBd  by  the  turbulent  and  extraordinary  character  of  the  times. 
Uitf.  Eq.  PI.  by  Jeremy,  94,  note  (i)  ;  Ante,  S  428  a. 

•  MitC  Eq.  Fl.  by  Jeremy,  SOS ;  Cooper,  £q.  PL  !ie. 

a'Ante,  S  480. 

4  Ante,  §  490 ;  IQtf.  Eq.  PI.  by  Jeiemy,  96,  66  ;  Cooper,  Eq.  PI.  99 ;  Hamiltrai 
(•.Houghton,  2  Bligh,  R.  169.  The  case  of  Hamilton  v.  Houghton,  9  BUJgb,K  169, 
afforda  s  strong  illuitratioii  of  tiie principlea  stated.  There,  a  Bill  waaoripnally 
filed  by  one  creditor  to  obtain  payment  out  of  a  tmat  Aiud,  created  under  an  aa- 
dgnment  for  the  payment  of  debta  generally,  without  making  the  other  creditora 
parties ;  and  a  decree  itbs  had  accordingly.  On  a  Bill  to  enforce  thia  decree, 
brought  by  persona  claiming  under  the  same  creditor,  the  House  of  Lords  held 
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§  64'2.  We  have  thus  gone  over  the  general  grounds,  as 
well  as  the  peculiar  grounds  of  demurrer  ^plicable  to  the  dif- 
ferent kinds  of  Bills,  original,  and  not  original.  We  may  am- 
clude  this  Bulject  with  the  suggestion,  which  has,  mdeed,  al- 
ready occurred,  incidentally,  under  some  of  the  preceding  beads, 
hut  seems  proper  to  be  here  repeated  in  a  more  general  form, 
that,  in  addition  to  the  several  particular  causes  of  demurrer, 
applicable  to  particular  kinds  of  Bills,  any  irregularity  in  the 
frame  of  a  Bill,  of  any  sort,  may  be  taken  advantage  of  by 
demurrer.^  A  few  illustrations  of  this  may,  perh^,  he  ap- 
propriate  in  this  place,  although  some  of  them  have  already 
been  stated.^ 

§  64S.  Thus,  for  example,  if  a  Bill  is  brought  contrary  to 
the  usual  course  of  the  Court,  a  demurrer  will  bold."  As, 
where,  af^r  a  decree,  directing  incumbrances  to  be  paid  accord- 
ing to  their  priority,  the  plaintiff,  a  creditor,  obtained  an  assign- 
ment of  an  old  mortgage,  and  filed  a  Bill  to  have  the  advantage 
it  would  give  him  by  way  of  priority  over  the  demands  of  some 
of  the  defendants,  a  demurrer  was  allowed.*  This  was  a  BiQ 
to  vary  a  decree ;  and  yet  it  was  neither  a  Bill  of  Review,  nor 
a  Bill  in  the  nature  of  a  Bill  of  Review ;  which  are  the  only 
kinds  of  Bills,  which  can  be  brought  to  affect  or  alter  a  decree, 
unless  the  decree  has  been  obtained  by  fraud." 


the  decree  palpftblf  erroDeooB,  among  other  things,  for  not  decreeing  a  genend 
«xecntion  of  the  tnut  In  &VDr  of  all  the  creditors,  and  making  them  all  parties 
to  the  Bill,  or  bringing  them  all  before  the  Court  in  the  proceedings  before  the 
Muter ;  and  thej'  refused  to  cany  it  into  effect,  notwttlwtanding  the  lapse  of 
fortf  yean  after  the  decree.  It  was  also  held,  that,  upon  a  BUI  to  carry  into 
effect  a  decree,  the  Court  migbt  examine,  impeach,  or  vary  the  decree.  The 
Hoase  of  Lords,  howerer,  in  this  case,  gave  the  plaintiff  liberty  to  amend  his 
Bill,  and  to  introduce  the  other  ptrtdea  in  interest,  and  to  shape  the  Bill  fbr  (be 
proper  pnrpoaeB. 

1  Mitf  Eq.  PI.  by  Jeremy,  209,  207. 

>  Ante,  g  fi28,  note.  3  Ibid. 

^Milf.Eq.  PL  by  Jeremy,  206,  207;  Ante,  geS6;  Wortley  v.  fiirkhead, 
8  Atk,  S09,  811 ;  Retcher  t>.  Toilet,  fi  Tea.  S. 
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§  644,  So,  where  a  Bill  was  preferred  to  establish  the  plain- 
tiff's right  of  oommon,  and  to  set  aside  several  former  decrees, 
tlie  defeudaqt  demurred  to  the  whole  Bill,  and  the  demurrer 
was  allowed ;  for  if  there  were  any  errors  in  the  former  de- 
crees, they  ought  to  have  been  brought  before  the  Court  by  a 
Bill  of  Review,  and  not  by  this  method.'  So,  where  a  decree 
was  passed,  settling  the  rights  of  the  parties  upon  all  the  points 
raised  in  the  cause;  and,  afterwards,  an  original  Bill  was 
brought  to  supply  some  omissions  in  the  original  decree ;  it  was 
deemed  a  valid  objection,  that  it  was  contrary  to  the  practice  of 
the  Court  to  allow  such  an  original  Bill  upon  the  same  matter, 
as  was  pot  in  issue  in  the  original  cause,  even  supposing,  that 
a  direcdou,  which  ought  to  have  been  given  at  that  time,  was 
omitted.^ 

§  645.  So,  where  a  Bill  was  brought,  seeking  a  decree,  in- 
consistent with  a  former  decree,  which  had  beert  rendered  on 
the  same  matters  between  the  parties  ;  it  was  held,  that  the 
former  decree  could  not  be  thus  impeached  collaterally,  but  only 
upon  a  Bill  of  Review,  or  a  Bill  to  set  it  aside  for  fraud.^ 
And  if  the  objection  appeared  on  the  face  of  the  new  Bill,  it 
would  be  demurrable. 

§  646.  Upon  a  similar  ground,  (as  has  been  already  st^ed,) 
if  a  supplemental  Bill  is  brought  against  a  person,  not  a  party 
to  the  original  Bill,  praying,  that  he  may  answer  the  original 
Bill ;  and  no  reason  is  suggested,  why  he  could  not  he  made  a 
party  to  the  original  Bill  by  amendment ;  he  may  demur.*  If 
an  irregularity  arises  in  any  alteration  of  a  Bill  by  way  of 
amendment,  it  may  also  be  taken  advantage  of  by  demurrer. 
As,  if  a  pluntiff  amends  his  Bill,  and  states  a  matter,  arisen 
subsequent  to  the  fihog  of  the  Bill,  which  consequently  ought 
to  be  the  subject  of  a  supplemental  Bill,  or  of  a  Bill  of  Revivor. 

t  Granville  v.  Runaden,  Bunb.  R.  56 ;  Darlington  v.  Pultenej,  3  Yes.  3S4, 386. 

*  Darliogton  v.  Pultene;,  3  Vei.  SS4,  386. 
3  OgilTie  V.  Heme,  13  Yes.  569. 

*  Ante,  i  614. 

mq.  PL.  49 
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But  if  a  matter,  arisen  subsequent  to  the  filing  of  the  Bill,  and 
properly  the  aal^ect  of  a  supplemental  Bill,  is  stated  \>j  amenA- 
meat,  and  the  defendant  answers  the  amended  Bill,  it  is  too  late 
to  object  to  the  irregularity  at  the  hearing.  For,  as  the  practice 
of  introducing,  by  supplemental  Bill,  matter  arisen  subsequent 
to  the  institution  of  a  suit,  has  been  established  merely  to  pre- 
serve order  in  the  pleadings,  the  reason,  on  which  it  is  founded, 
ceftses,  when  all  the  proceedings  to  obtain  the  judgment  of  the 
Court  have  been  had  without  any  inconvenience  arising  from 
the  irregularity.' 

>  iSitt.  1!q.  Fl.  hy  Jeremj',  307,  and  cue*  there  cited ;  Ante,  t  B3S,  note. 
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§  647.  Hating  thae  considered  the  nature  and  office  of  a 
demairer,  and  the  various  objections,  whiiji  maybe  taken  there- 
to to  the  different  kinds  of  BiUs,  we  shall  then  proceed  to  the 
consideration  of  the  mode  of  defence  hj  plea  in  Equity.  We 
have  already  seen,  diat  a  demurrer  lies  only,  when  the  objecti<m 
to  the  Bill  is  apparent  upon  the  face  of  it ;  either  from  the  mat- 
ter contained  in  it ;  or  from  the  defects  of  its  frame  ;  or  in  the 
case  made  by  it ;'  and  that  generally  speaking,  this  is  not  only 
the  appropriate,  but,  in  many  cases,  it  is  the  sole  mode,  in  which 
the  objection  can  be  taken.'  But,  when  the  objection  is  not 
apparent  on  the  Bill  itself,  or,  as  the  technical  phrase  is,  when 
it  arises  from  matter  dehors  the  Bill,  if  the  defendant  means  to 
take  advantage  of  it,  he  ought  to  show  the  matter,  which  cre- 
ates the  objection,  to  the  Court,  either  by  plea,  or  by  answer.' 
In  some  cases,  the  objection  can  be  taken  only  by  plea ;  in 
o^rs,  again,  it  may  be  taken  by  plea,  or  by  answer  ;  and  in 
others,  again,  it  can  be  taken  only  by  answer.*     In  short,  the 


>  Uitf.  Eq.  PL  b;  Jeremy,  £18  ;  Anle,  f  448,  449. 

■  Ante,  S  463 ;  Billing  v.  Flight,  1  Hadd  R.  2S0 ;  Cozlne  v.  Grabato,  2  Paige, 
R177. 

•Hitf.Eq.  FLb7  Jeramy,  219;  Id  18,  14;  Beames,  PI.  in  Eq.  2. 

*  Aote,  i  4S9.  Some  cases,  exhibiting  tbi«  diTeraty,  haTe  been  already  in- 
ddentally  stated.  Hany  objections  to  the  rorm  and  tttnais  of  a  Bill  can  be 
taken  only  by  demnirer.  Mr.  Cooper  says :  "  That  in  most  cases,  irhat  b  a 
good  defence  by  way  of  plea,  is  held  to  be  also  good  by  way  of  demurrer,  if  the 
matter  sufficiently  appears  on  the  face  of  the  Bill,  althou^  the  rules  of  plead- 
ing, in  Lord  Hardwicke's  time,  required,  that  many  grounds  of  defence  should 
be  taken  adrantage  of  by  way  of  plea  only."  See  also  Mitf.  Eq.  H.  by  Jeremy, 
218 ;  A^as  e.  Pickerill,  S  Atk.  226.  If  a  plaintiff  in  a  Bill  of  ReviTor  is  not 
entitled  to  rorive,  the  defendant  must,  in  genera),  take  the  olgection  by  demur- 
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defendant  may  demur  to  one  part  of  the  Bill,  plead  to  aDother, 
answer  to  another,  and  disclum  as  to  another,  if  Uie  nature  of 
his  case  requires  it  in  the  same  manaer  as  he  may  demur,  <n- 
plead,  or  answer  to  the  whole  Bill,  if  his  defence  equally  a^ 
pties  to  all  parts  thereof.' 

§  648.  In  conformity  to  the  method,  which  has  been  already 
pursued  in  regard  to  demurrers,  we  shall  now  proceed,  in  die 
first  place,  to  make  some  observations  upon  the  true  nature, 
office,  and  frame  of  a  plea ;  and  in  the  next  place,  proceed  to 
state  the  cases,  in  which  this  is  an  ^propriate  mode  of  de- 
fence ;  or,  in  other  words,  what  objections  may  be  taken,  and 
usually  are  taken,  by  way  of  plea. 

§  649.  In  the  first  place,  then,  as  to  the  true  nature,  office, 
and  frame  of  a  plea.  A  plea  has  been  usually  described  to  be 
a  special  answer,  showing  or  relying  upon  one  or  more  things, 
as  a  cause,  why  the  salt  should  be  either  dismissed,  or  delayed, 
or  barred.^     Lord  Bacon,  in  his  Ordinances,  has  said,  that  a 

rer,  or  by  plea  If  he  does  not,  he  rsnnot  tako  it  hy  ansirer,  although  it;  at  the 
hearing,  it  appears,  that  the  pluntifT  has  do  titio  to  revive,  the  Bill  will  be  dii- 
miBsed.  Hanis  e.  Pollard,  S  P.  WilL  348;  Cooper,  Eq.  PI.  B02.  Lord  Chief 
Baron  Gilbert,  in  his  For.  Rom.  98,hasgiTon  another  illustration.  "lliesecoDd 
sort  of  Uemuvrer,"  Bays  he,  "  is,  where  a  plaintiff  goes  inlo  a  Court  of  Equity 
for  dauiagcfl,  which  are  uncertain,  and  not  to  be  settled  but  by  a  jufj ;  there,  the 
defendant  may  demur  to  the  relief,  after  having  firal  answered  to  the  dauiagCF, 
becauaeitisa^ieni'/ori,  since  the  Coart  cannot  settle  the  damageg.  But  this  mnst 
be  ante  litis  conlestationem ;  for  if  he  answers,  and  (wntests  with  tbo  plaintiff, 
that  he  can  take  no  advantage  of  it  at  the  hearing;  for  he  has  submitted  to  the 
jurisdiction  of  the  Conrt,  and  the  Court  will  try  at  law  the  quantum  of  the  dam- 
ages, by  a  feigned  action  of  qwtitlum  damni/icalta.  So  on  the  demorrer  ante 
litis  contestation  em,  i{  the  plaintiff  will  go  on  for  the  damages  confessed,  the 
Court  will  retain  the  Bill,  quoad  those  damages,  allowing  the  demurrer  at  toanj 
further  relief."  See  also  Gilb.  For.  Rom.  219,  See  Boamea,  R.  in  Eq.  7,  8; 
Boweu,  Teed,  16  Vcg.,377,  378.  If  a  matter,  which  has  aiieen  subaequcntto 
filing  of  a  Bill,  and  which  ought  to  be  tbo  subject  of  a  supplementat  Bill,  or  a 
Bill  of  Revivor,  is  introdoced  by  way  of  amendment,  it  cannot  be  taken  advan- 
tage of  by  answer ;  but  only  hy  demurrer.  Mitf.  Eq.  PI.  by  Jeremy,  II G ;  Ante, 
f  528,  note. 

'  Mitf.  Eq.  PI.  by  Jeremy,  319. 

2  Mitf.  Eq.  PI.  by  Jeremy,  219  ;  Cooper,  Eq.  PI.  283 ;  WyaM,  Pr.  Rt^.  324 ; 
Cur*.  Cancel].  180 ;  Harris.  Oh.  Pr.  by  Newl.  218. 
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plea  is  of  foreign  matter,  to  discharge,  ur  stay  the  auit.^  Lord 
Redesdale  has  also  judicially  said,  that  a  plea  ia  a  special 
answer  to  a  Bill,  differing  in  this  from  an  answer  in  the  com- 
moD  form,  as  it  demands  the  judgment  of  the  Comt  in  the 
first  instance,  whether  the  special  matter,  urged  for  it,  does 
not  debar  the  plaintiff  from  his  title  to  that  answer,  whidi  the 
Bill  requires.^ 

§  650.  In  this  view,  a  plea  bears  a  very  dose  resemblance 
to  an  exertion  in  the  Civil  Law ;  which  has  been  described 
thus ;  Exceptio  dicta  eat,  quasi  qutsdam  exclusio,  qu<e  {inter) 
opponi  actvmi  ct^fusque  rei  solet  ad  excludendum  id,  quod  in 
intentiottem  condermiatioTiemve  deductum  est.' 

§  651.  All  these  statements  are  sufficiently  descriptive  of 
the  general  nature  and  office  of  a  plea.  But  that  of  Lord 
Bacon  is  far  from  being  accurate,  according  to  the  present 
doctrine  on  this  subject ;  for  it  is  by  no  means  true,  that  pleas 
are  confined  to  foreign  matter  dehors  the  Bill,  to  discharge  or 
3tay  the  suit.  On  the  contrary,  pleas  are  now  usually  divided 
into  two  sorts ;  one  commonly  called  pure  pleas,  which  rely 
wholly  on  matters  dehors  the  Bill,  such  as  a  release,  or  a  aetr 
tied  account ;  and  another,  called  in  contradistinction  to  the 
other,  pleas  not  pure,  or  anomalous  pleas,  and  sometimes  nega- 
tive pleas,  which  consist  mainly  of  denials  of  the  substantial 
matters  set  forth  in  the  BUI.*  Thus,  for  example,  if  a  Bill 
should  admit  a  release  to  have  been  made  by  the  plaintiff,  or 
an  account  to  have  been  settled,  and  should  aver,  that  either 
was  procured  by  fraud  ;  the  defendant  may  plead  the  release, 
or  account  settled,  in  bar,  negativing  in  his  plea  the  averment 
of  fraud,  and  supporting  the  plea  by  an  answer,  denying  all 


■  Beam.  Ord.  in  Chan.  26  ;  Beam.  PI.  in  Eq.  1, 

'  Boche  V.  Morgell,  2  Sch.  &  Lofr.  729  ;  Beam.  Fl.  in  Eq,  1.  Throughout 
thia  whole  chapter,  I  have  freelj  used  the  materials  collected  in  Mr.  Beamea'i 
excellent  work  on  Pleaa  in  Equity. 

3  Kg.  Lib.  44,  tit  1, 1.  2 ;  Beam.  PI.  in  Eq.  PI.  2 ;  Gilb.  For.  Bom.  50. 

*  PSct,  S  867. 
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tbe  facts  and  circumstances,  charged  as  matters  of  fraud  in  the 
Bill.''  This  subject  wilt  come  more  fully  under  cOD»derati<«, 
in  other  connections  in  the  subsequent  pagea.^ 

§  652.  But  every  defence,  which  may  be  a  full  answer  to 
the  merits  of  tbe  Bill,  is  not,  as  of  course,  to  be  considered  as 
entitled  to  be  brought  forward  by  way  of  plea.  It  has  been 
well  observed  by  Lord  Hardwicke,  that  it  is  not  every  good 
defence  in  Equity,  that  is  likewise  good  as  a  plea.  For,  where 
the  defence  consists  of  a  variety  of  circumstances,  there  is  no 
use  in  a  plea;  the  examination  must  still  be  at  large  ;  and  die 
effect  of  allowing  such  a  plea  wiU  be,  that  the  Court  will  give 


iBeam.  PI.  in£q.  2-7;  Milf.  Eq.  PI.  by  Jeremy,  S39-243;  Bsylej  t.  Adams, 
8  Ves.  594,  590 ;  Lord  Bedesdale  has  aUnded  to  tbiii  subject  in  the  foUomng 
pusftge.  (Mitf.  Eq.  Fl.  by  Jeremy,  221.)  "  Pleu  in  bar  are  commonly 
described  as  allegations  of  foreign  matter,  irbereby,  luppaaing  the  Bill,  so  far  as 
it  IB  not  contradicted  by  the  plea,  to  be  true,  yet  the  suit,  or  tbe  port  of  it,  to 
which  the  plea  extends,  is  barred-  But  this  deacriptioD,  perhaps,  does  not  com- 
prise every  kind  of  {dea,  or  docs  not  mark  the  distinctions  between  the  differeal 
hinds  with  sufficient  accuracy."  Lord  Bedesdale  has  fully  explained  the  origin 
of  this  second  sftecies  of  plea,  in  a  note  to  bis  work  on  Bqnity  Pleading,  where 
he  is  treating  of  the  subject  of  fraud,  alleged  in  a  Bill  to  set  aside  a  devree. 
Mitf.  Eq.  FL  by  Jeremy,  S43,  note  («.)  This  subject  will  be  examined  more 
fully  hereafler.  Mr,  Beames  too  has  discussed,  at  large,  the  propriety  of  allow- 
ing these  pleas,  and  stated  the  reasons,  on  which  they  are  founded,  and  the 
practice  has  been  allowed.  Beames,  PI.  in  £q.  2-7.  Indeed,  as  long  ago  ai 
the  time  of  Lord  Talbot,  a  plea  of  this  sort  was  pleaded,  and  an  objectioa  taken 
to  it  on  the  ground,  non  potest  adduei  txceplio  ejusdem  rei,  cujui  petilw  diuo- 
lalio.  But  the  Lord  Chancellor  said,  that  it  was  every  day's  practice ;  and  that 
otherwise,  no  release  or  award  could  be  pleaded  to  a  Bill,  which  was  brought  to 
set  aside  the  same.  Pusey  v.  De^nvrie,  3  P.  Will.  31 7.  See  also  Bayley  e. 
Adams,  6  Ves.  S94,  &96.  The  qaestion,  whether  a  mere  negative  plea,  denying 
the  title  of  the  party,  as  alleged  in  the  Bill,  (such,  for  example,  as  that  he  was 
heir,)  was  formerly  matter  of  considerable  doubt,  and  diversity  of  judgment 
Bnt  it  is  now  well  settled,  (as  will  be  shown  hereafWr,)  that  such  pleas  are  good. 
Faulder  v.  Stuart,  11  Ves.  302 ;  Shaw  v.  Ching,  11  Ves.  SOS  ;  Drew  v.  Brew, 
2  Vei.  &  B.  159,  163  ;  Sanders  v.  King,  6  Madd.  R.  61  ;  S.  C.  2  Sim.  &  Stu. 
276;  Thring  v.  Edgar,  2  Sim.  &  Stu.  274.  See  Mitf  Eq.  FL  by  Jci«my, 
230-233,  and  notes  ibid. ;  Id.  244,  24G,  and  note  (g)  ;  Hardman  r.  Ellamu, 
2  Mylne  &  Keen,  740 ;  Hall  v.  Noyes,  S  Bro.  Ch.  R.  488 ;  2  Daniell,  Ch.  Pr. 
99,100,110,111. 

»  Port,  S  667-680. 
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tbeir  judgment  upon  the  circumstances  of  the  case,  before  they 
are  made  out  by  proof.^  The  true  end  of  a  plea  is  to  save  to 
the  parties  the  expense  of  an  examination  of  the  witnesses  at 
large.  And  the  defence,  proper  for  a  plea,  is  such,  as  reduces 
the  cause,  or  some  part  of  it,  to  a  single  point ;  and  from 
thence  creates  a  bar  or  other  obstruction  to  the  suit,  or  to  the 
point,  to  which  the  plea  applies."     Hence,  a  plea,  in  order  to 


1  Cbapmaa  v.  Turner,  I  Atk.  64 ;  Mitf.  Eq.  PI.  by  Jerem;,  219 ;  Cooper, 
Eq.  PI.  223  ;  2  Daoicll,  Ch.  Pr.  B7,  99, 102, 103 ;  Post,  §  633. 

"  Mitf.  Eq.  bj-  Jeremy,  295-297 ;  Cooper,  Eq.  PI  228  ;  Chnpman  c.  Tumor, 
1  AtJi.  54;  Ritchie  v.  Aylwin,  15  Ves.  82;  Rowe  v.  Teed,  15  Ves.  378; 
Wbitbread  b.  Brockhurat,  1  Bm.  Ch.  R.  401,  and  note  (1,)  and  405,  note  (g)  hy 
Belt;  S.  C.  2  Yes.  &B.  15S,  note;  Wood  d.  Howe,  2  Bligh,  R.  595,  G14.  Id 
Kowo  V.  Teed,  15  Vea.  S77,  S78,  Lord  Eldon,  in  speaking  of  the  case,  irhere 
matter  was  brought  fonrard  by  tbo  ansirer,  for  the  same  jmrposeB  as  a  plea,  said : 
"The  office  of  a  plea,  geDerallj,  is,  not  to  deny  the  Equity,  bat  to  bring  forward 
a  &ct,  which,  if  true,  displaces  it;  not  a  single  avennenl,  as  the  averment  in 
this  answer,  that  no  bill  of  sale  was  executed,  but  perhaps  a  series  of  circum- 
ttances,  forming  in  tbeir  combined  result  some  one  fact,  which  displaces  the 
Equity.  There  i)  this  difference  between  Law  and  Equity ;  that  here,  for  the 
rake  of  convenience,  that  is,  of  justice,  the  denial  of  some  fact  alleged  by  the 
Bill,  in  some  instances  witb  certain  averments,  has  been  considered  sufficient  to 
constitute  a  good  plea ;  fdlhough  not  perhaps  precisely  within  the  definition  of 
good  pleading  at  law.  If  each  case  is  to  be  considered  upon  its  own  circnm- 
itances,  it  is  desirable,  that  this  point  should  be  brought  before  the  Court  by 
ptea,  rather  than  by  answer ;  as  an  answer  prima  facie  admits,  that  the  defend- 
ant cannot  plead ;  and,  with  the  exception  of  the  cases,  in  which  it  is  settled  as 
general  law,  that  the  party  is  not  to  answer  a  particular  circumstance,  as,  that 
he  is  not  to  criminate  bimself,  the  case  of  a  purchaser  for  valuable  consideration, 
&c.,  this  Court  does  not  trust  the  Master,  generally,  with  the  determiuation, 
bow  much  of  the  answer,  conwdered  as  a  plea,  would  be  a  good  defence.  The 
Master  is,  therefore,  almost  under  a  necessity  of  admitting  an  exception.  And, 
when  the  propriety  of  his  judgment  comes  to  be  argued  here,  it  would  be  most 
incDugruous,  that  the  Court,  admitting  his  judgment  not  to  be  wrong,  should  yet 
give  a  different  judgment ;  considering  the  answer  as  a  plea.  Another  circum- 
stance, deserving  attention,  is  the  great  difference  of  expense  in  bringing  for- 
ward the  objection  by  plea,  rather  than  by  answer.  There  is  but  one  more 
material  general  observation  to  be  added  to  those  which  are  to  be  found  in  the 
cases  reported ;  that,  generally,  admitting  there  are  exceptions,  the  practice  of 
tbis  Court  requires,  that  the  Bill  and  the  answer  should  form  a  record  upon 
which  a  complete  decree  may  be  made  at  the  hearing.  If,  for  instance,  this 
pluatiff  is  a  partKiwner  of  the  ship,  he  baa  a  right  to  an  answer,  that  will  enable 
him,  if  a  certun  aum  is  admitted  to  be  due,  to  obtain  a  decree  for  that  sum  if  be  - 
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be  good,  whether  it  be  affinnative  or  negative,  most  be  eilW 
an  allegation  or  a  denial  of  aome  leading  fact,  or  of  nutten, 
which,  taken  collectively,  make  out  some  geDeral  fact,  which  ii 
a  complete  defence.^  But,  although  a  defence,  ofiered  by  m* 
of  plea,  should  consist  of  a  great  variety  of  circumstaocei; 
yet,  if  they  all  tend  to  a  single  poin^  the  plea  may  be  good' 
Thus,  a  plea  <^  title,  derived  from  the  person  under  whom  dt 
plmndff  claims,  may  be  a  good  plea,  although  consisbng  of  i 
great  variety  of  circumstances  ;  for  the  title  is  a  single  point, 
to  which  the  cause  is  reduced  by  the  plea."  So,  a  plea  of  coo- 
veyauce,  fine,  and  non-claim  would  he  good,  as  amoontiiig  tn 
but  one  title.*  [So,  a  plea  to  an  Ejectment  Bill,  that  the  de- 
fendant was  seised  in  fee,  and  that  there  were  no  outstaodiiig 
terms,  no  mortgages,  or  incumbrances,  and  no  unexpirel 
leases,  is  not  bad.'J 

§  653.  Upon  this  account,  it  is  a  general  rule  that  a  pita 
ought  not  to  contain  more  defences  than  one,  and  that  a  douUe 
plea  is  informal  and  multilarious,  and  therefore  improper.'  For, 
if  two  matters  of  defence  may  he  thus  offered,  the  same  reasoo 
will  justify  the  making  of  any  number  of  defences  in  the  nine 


w  BBtiified  nilh  tbctt,  and  does  not  desire  an  aoconnt.  With  thai  geoenl  obo" 
vation,  in  additioo  to  tboM  to  be  found  in  llie  olber  caies,  I  conclude,  tlni  tlu 
is  not  a  CMO,  in  which  I  can  say,  there  ia  one  clear  fact,  or  each  a  combicdiM 
of  facts,  giTing,  a«  the  result,  one  clear  groand,  upon  which  the  whole  Equitf  <i 
this  Bill  may  be  di^Mwed  oC  Fint,  it  is  veiy  difficalt  npon  this  aniwer  to  nj, 
there  is  a  pontive  ^nnatioa,  that  there  was  no  bill  of  nle.    Next,  it  ii  v(d- 


1  Bobertaon  o.  Lnbbock,  i  Sim.  R.  161 ;  Saltus  t>.  Tobias,  7  Johni.  Cb.  K 
31< ;  Beam.  Vi.  in  £q.  10-14 ;  2  Daniell,  Ch.  Fr.  lOS-104. 

"  Biiti".  £q.  PL  by  Jeremj,  396 ;  Ckuper,  £q.  Fl.  330 ;  3  Daniell,  Ch.  Pr.  10). 
10*. 

3  Uilf.  Eq.  Fl.  b7  Jeremj,  S9S,  907;  Cooper,  Eq.  Fl.  !!S;  WUtbKidi. 
Brockhurst,!  Bra.  Ch.  R. -104,  416,  note  (9)  by  Bell;  S.  C.  3  Vas.  &  B.lU> 
note  i  Ritchie  v.  Aylwin,  15  Ves.  82 ;  Beam.  PI.  in  Eq.  18. 

*  Cooper,  Eq.  PL  235 ;  Beam.  PI.  in  Eq.  18. 

>  Dawson  n.  Filling,  IS  Simons,  203. 

«  See  3  Dsnicil,  Ch.  Pr.  103, 104 ;  The  StAte  of  Rhode  Island  0.  The  Slatt  of 
Mamchusetts,  U  Peters,  R.  310,  369. 
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way ;  hj  which  the  ends  intended  by  a  plea  would  not  be  ob- 
tuned  ;  and  the  Court  would  be  compelled,  (as  has  been  already 
stated,)  to  ^ve  instant  judgment  upon  a  variety  of  defences, 
with  all  their  circumstances,  as  alleged  hy  the  plea,  before  they 
are  made  out  in  proof ; .  and,  consequently,  would  decide  upon 
a  complicated  case,  which  might  not  ezist.^  Therefore,  where, 
to  a  Bill,  praying  a  conveyance  of  four  estatee,  the  defendant 
put  in  a  ptea  of  a  fine  as  to  one  estate ;  and  in  the  same  plea, 
he  put  in  a  disclaimer  as  to  the  other  estates,  the  plea  was  over- 
ruled ;  for  the  disclaimer  was  wholly  disconnected  with  the  plea 
of  the  fine ;  and  the  plea  was  therefore  double.' 

§  654.  It  may  then  be  laid  down  as  a  rule,  that  various 
&cts  can  never  be  pleaded  in  one  plea,  unless  they  are  all  con- 

1  MitT.  Eq.  PL  by  Jeremy,  S9I>,  206 ;  Cooper,  Bq.  PI.  22S,  214  ;  Ante,  §  162 ;  S 
Daniell,  Ch.  Pr.  102-104 ;  Wbitbreatl  v.  Brockbanrt,  1  Bro.  Ch.  R.  hy  Belt,404, 
412,  note  (9);  NobkiMenK.  HutiiigB,  4  Bro.  Cb.  K.  253;  &  C.  2  Vet.  jr.S4; 
Goodrich  V.  Pendleton,  3  JrfiDB.  Ch.  R.  427  ;  Cootb  v.  Jackson,  6  Vcs.  12,  17. 
Mr.  Beames'a  resBooing  (Beam.  Fl.  in  Eq.  10-18),  on  tbia  aabject  of  dapljcilr 
is  Teiy  satisfactory ;  bat  it  is  too  long  to  b«  cited  in  this  place.  Merc  surplusage 
will  not  prejudice  a  plea  in  Equity  by  rendering  it  maltifarioua  or  double. 
Beam.  PI.  in  Eq.  19,  20.  What  coiutitalea  doplicitj-  or  multifariousneas  in  a 
plea,  is  sometimes  a  matter  of  great  nicety  upon  the  fooling  of  authority.  Thos, 
where,  to  a  BUI  for  a  specific  peHbrmance  of  an  agreement,  the  defendant  pnt 
in  a  plea,  which  averred  two  facts;  first,  that  there  was  no  ag^^tement  in  writ- 
ing ;  aod,  leeondly,  that  there  had  been  acts  done  in  part  perfonuance.  Lord 
Thurlow  oremiled  the  plea  as  donble,  it  contuning  two  Afferent  p(Mate,  and 
tbereforo  proper  for  an  answer.  Whltbread  v.  Brockhnrst,  1  Bro.  Ch.  R.  404. 
But  it  has  been  greatly  doubted,  whether  a  plea  of  this  sort,  properly  drawn,  is 
objectionable  for  duplici^,  as  it  contains  but  a  lingle  point  of  defence.  See  Mr. 
Belt's  note  to  1  Bio.  Ch.  R.  401,  note  (1),  and  Beames  PI.  in  Eq.  27-32,  171- 
177,  and  the  cases  cited  by  the  learned  author.  So,  in  Beochcton  e.  Beachcrofl, 
cited  14  Yes.  63,  where  to  a  Bill  for  a  legacy  there  was  a  plea  of  release,  with 
an  a*crment,  that  it  had  been  acted  upon ;  the  plea  was  ovemded  for  duplicity. 
Bat  Lord  Eldon,  in  Wood  v.  Strickland,  14  Vea.  $B,  doubted  that  decision,  and 
tlraaght  the  averment,  that  the  release  had  been  acted  on,  mere  surplusage.  A 
plea  of  the  statute  of  limitations  setting  op  two  matters,  either  of  which  estab- 
lished that  defence,  has  been  held  not  to  be  for  that  cause  a  double  plea.  Didier 
V.  Davison,  2  Saudford,  Ch.  R.  61.  See  also  upon  this  sntject  of  duplicity,  2 
Mont.  Eq.  FL  95,  note  A.  L.  97, 100. 

>  Watkins  s.  Stone,  1  Sm.  R.  49.  See  also  Cowne  v.  Douglas,  McCleL  ii 
Tonnge,  311. 
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dndvc  to  a  nngle  point,  on  wliicb  the  defendant  means  to  re«t 
hia  defence ;  for,  otherwise,  it  will  be  open  to  the  diarge  of 
daplicitj  and  mnltifariousnesg.''  Therefore,  where  a  Bill  was 
brought  by  the  Coqwration  of  London,  for  the  purpose  <^  es- 
tablishing a  claim  of  exemption,  on  behalf  of  its  iadividoal 
members,  from  certain  tolta,  a  plea,  stating,  that  the  plainrife, 
who  dumed  as  citizens  of  London,  never  were  residents  or 
hoosekeepers  there,  or  paying  scot  and  lot,  and  that  they  were 
admitted  freemen  by  fraud,  for  the  purpose  of  enjoying  the  ex- 
emption claimed,  was  held  a  double  plea,  and  therefore  oven- 
mled.  Hie  averment,  that  the  plaintifi  were  not  residents  or 
hoosekeepers  being  one  defence ;  and  the  averment  of  their 
having  been  admitted  freemen  by  fraud  being  another  indepoi- 
dent  and  complete  defence ;  a  colorable  admission  to  such  a 
franchise,  for  a  collateral  purpose,  being  void.* 

§  655.  Upon  an  analogous  ground,  where  an  action  at  law 
was  founded  upon  a  great  variety  of  circumstances  put  together, 
a  plea  to  a  Bill  of  Discovery,  which  attempted  to  show,  that 
the  action  could  not  be  maintained,  by  confessing  and  avoiding 
some  of  the  arcumstances,  and  denying  the  rest,  was  held  not 
to  be  good  ;  because,  in  e&ct,  it  took  to  pieces  all  the  several 
single  grounds,  which,  put  together,  were  asserted  as  the 
grounds,  upon  whiuh  the  Bill  was  maintainable ;  and,  by  avoids 
ing  some,  and  traversing  others,  it  reduced  the  plaintiff  to  the 
necessity  of  proving,  in  a  Court  of  Equity,  vrithout  a  dis- 
covery, that  he  had  a  right  to  maintain  his  action  at  law.' 

§  656.  TTie  Direction  is  still  stronger,  where  two  facts  are 
pleaded,  which  are  inconsistent  with  each  other.*     Thus,  where 

■  Wbitbread  o.  Brockhnnt,  1  Bra.  Ch.  &.  404,  SIS,  b^  Btlt,  note  (9) ;  S.  C. 
S  Tea.  &  Beun.  1S4,  note ;  S  Daniel),  Ch.  Pr.  103-104.  S«e  King  c.  Raj,  11 
F^,  SS9. 

*  Cooper,  Eq.  Ft.  S24;  Corpontjon  oT  London  v.  Corpontion  oT  liverpool, 
S  AniL  B.  788. 

3  Robertoon  v.  Jjobbock,  4  mm.  R.  161. 

*  S  Saniell,  Ch.  Fr.  103,  104.  If  an  aTement  in  a  plea  ii  inconMtent  with 
tke  matter  pleaded,  the  plea  ig  bad.    Emmott  r.  Mitchell,  14  Simons,  49i. 
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the  plaindff  stated  in  his  Bill  a  loan  of  money  to  the  de- 
fendant, for  which  he  had  given  a  bond ;  but  that  an  agent  oS 
the  plaintiff  bad  delivered  up  the  security  to  the  defendant ;  and 
the  Bill  prayed  a  discovery  and  redelivery  of  the  bond ;  and 
the  defendant  pleaded,  that  the  discovery  would  subject  him  to 
Uie  penalties  of  a  statute,  and  also  an  impeachment  exhibited 
against  him  by  the  House  of  Commons ;  the  plea  was  held  in- 
conBiHtent  and  bad  ;  because,  pending  the  impeachment,  there 
could  be  no  proceeding  under  the  statute ;  and  the  impeach- 
ment, decided  one  way  or  other,  equally  put  a  sti^  to  such 
prosecution  under  the  act.^  So,  where  the  defendant  pleaded 
to  a  BUI  of  Discovery,  in  support  of  an  action  under  the  stat- 
ute 9  Anne,  c.  14,  for  money  lost  at  play,  by  the  assignees  of 
the  loser,  who  had  become  a  bankrupt,  "  that  the  action  at  law 
was  not  commenced,  and  the  Bill  of  complaint  was  not  exhib- 
ited against  the  defendant  within  three  months  after  the  money 
was  lost ;  "  it  was  held  informal,  from  coupling  the  commence- 
ment of  the  action  with  the  time  of  filing  the  Bill,  and  therefore 
was  overruled.' 

§  657.  The  reasoning,  as  to  duplicity  in  a  plea,  does  not, 
perhaps,  in  its  full  extent,  apply  with  equal  force  to  the  case  of 
two  several  bars  pleaded  as  several  pleas,  although  to  the  same 
matter  ;  and  it  may  be  said,  that  such  pleading  is  admitted  at 
Uw,  and  oo^t,  therefore,  to  be  equally  so  in  Equity.  But  it 
should  be  considered,  (as  has  been  already  suggested,)  that  a 
plea  is  not  the  only  mode  of  defence  in  Equity ;  and  that,  there- 
fore, there  is  not  the  same  necessity,  as  at  law,  for  admitting 
this  tdnd  of  pleading.'     But  although  the  ordinary  course  of 

1  Cooper,  £q.  Fl.  214,  939. 

3  Cm^r,  £q.  Fl.  SM,  SSG ;  NobkiMca  v.  Hutings,  4  BroL  Ch.  B.  268 ;  S.  C. 
1  TM-jr.  84;  Bnndon  r.  Sandg,  i  Ves.jr.  G 14,  617. 

3  Mitf.  £q.  PI.  by  J«remj,  24S,  !9S, and  note  (n)  ,  CcMper.Eq. PL326 ;  Ante, 
i  66! ;  Jones  v.  Frort,  S  Madd.  a  8 ;  Saltuj  v.  Tobiu,  T  Johns.  Ch.  R  3U. 
Didier  v.  Daviaon,  10  Paige,  R.  61G,  where  thii  anbject  ii  carefnllf  cooudered. 
Lord  Thurlow,  in  Whltbread  e.  Brockhnrat,  1  Bro.  Cb.R.  404,  4I6,Dote(9,)br 
Hr.  Belt;  S.  C.  Vea.  &  Beam.  164, 166,  note,  gi*ei  the  reaiou  of  this  pnctioe 
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practice  in  Courts  of  Equity  does  not  admit  of  several  |Je*s, 
yet  where  great  incdnveaieoce  might  otherwise  be  sustained  in 
a  particular  case,  the  Court  will  sometimes,  in  its  discretitMi, 
allow  several  pleas.^  Thus,  for  example,  a  plea  that  the  plain- 
more  fully.  "  The  reaaoa,"  sayB  he, "  irhj  s  defendAnt  u  not  permitted  to  plead 
two  difierent  pleas  in  Equity,  though  he  is  permitted  to  plead  them  at  l&w,  b 
plain.  It  is,  becanfte  at  law  the  defendant  has  no  opportonit}^,  as  he  has  here,  tt 
answering  eveiy  different  matter  stated  in  the  Bill.  The  reason  of  pleading  in 
Equity,  is,  that  it  tends  to  the  forwarding  of  justice,  and  saves  great  expense, 
that  the  matter  should  be  taken  up  shortly  upon  a  single  point  But  that  end  is 
sofifffrom  being  attuned,  if  the  plea  puts  as  much  in  i8enB,as(he  answer  could 
dOi  that  OD  the  contnuy  it  increases  the  delay  and  expense.  But  why,  it  may 
be  asked,  should  not  the  defendant  be  permitted  to  bring  two  points,  on  (diich 
the  cause  depends,  to  issue  by  his  plea  ?  The  answer  is,  because,  if  two,  he  may 
as  well  bring  three  points  to  issue ;  and  bo  on,  till  all  the  mattera  in  the  Bill  an 
brought  into  issue  npon  the  plea ;  which  would  be  prodnctiTe  of  all  the  delay 
and  inconvenience,  which  pleading  was  intended  to  remedy."  Mr.  Cooper  says: 
"It  is  said  in  a  manuscript  of  Lord  Nottingham,  'that  no  man  shall  be  pennitted 
to  two  several  dilatories,  at  seven]  times,  nor  several  bars ;  becatue  be  may 
plead  all  at  once.  But  after  a  plea  in  disability,  as  outlawry,  or  excommunica- 
tion, or  a  plea  to  the  jurisdiction,  ho  may  be  admitted  to  plead  in  bar ;  because 
it  was  not  conmatent  with  those  pleas  to  plead  in  bar  at  the  same  time.'  "Dib 
passage  certainly  imports,  that,  in  the  opinion  of  Lord  NotUngbam,  both  ieveial 
dilatory  pleas,  and  several  pleas  in  bar,  might  be  pleaded,  so  that  they  were 
pleaded  at  the  same  time.  And  it  may  be  eud,  that  such  pleading  is  admitted 
at  law,  and  ought,  therefore,  now  to  be  equally  so  in  Equity.  But  it  shotild  be 
considered,  that  a  plea  is  not  the  only  mode  of  defence  in  Equi^,  and  that, 
therefore,  there  is  not  the  same  necessity  as  at  law,  for  admitting  this  kind  of 
pleading."  Cooper,  Eq.  PI.  236,  227.  Mr.  Chancellor  Kent,  in  Saltus  d.  Tobias, 
T  Johns.  Cb.  B.  214,  215,  refers  to  the  same  passage  in  Lord  Nottingham's  man- 
uscript. See  also  Beam.  PL  in  Eq.  15-17,  where  the  learned  aalfaor  doubts  the 
doctrine  of  Lord  Nottingham.  Bohur's  Cun.  Cane.  187.  But  it  has  been  ex- 
pressly decided,  that  where  a  plaintiff  seeks  relief  as  to  more  than  one  subject, 
the  defendant  may  pot  in  a  plea  to  each  subject  Emmott  v.  Mitchell,  14 
Simons,  B.  433. 

■  Gibson  v.  Whitehead,  4  Madd.  R.  241 ;  Hardman  v.  Ellames,  5  Sim.  B.  640 ; 
S.  C.  2  Mylne  Sc  Eeene,  732,  784,  73S ;  Saltus  v.  Tobias,  7  Johns.  Ch.  R.  814; 
2  Danicll,  Ch.  Pr.  103,  104.  In  Kay  o.  Marshall,  I  Keen,  R.  190,I97,Loid 
Langdale  allowed  two  pleas  to  be  filed,  and  stated  bis  reasoning  on  the  sal^ect 
as  follows : — "  Upon  the  subject  of  double  pleas  there  has  been  connderaUe  ar- 
gument at  the  bar.  It  has  been  said,  that  a  double  plea  isonly  allowed  in  cases 
where  there  is  a  sort  of  double  oraltemativa  claim  in  the  Bill.  In  the  case  cited 
tor  the  purpose  of  supporting  that  propomtion,  there  is  such  an  alternative  cUm; 
but  there  is  nothing  to  show,  that  this  is  the  principle,  still  less  the  only  princi- 
ple, upon  which  the  Court  proceeds  in  allowing  double  pleas.    It  appears  to  me. 
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dff  is  not  hdr,  as  asserted  io  his  Bill,  and  a  plea  of  die  atatate 
of  limitations,  have  been  allowed  to  be  pleaded  together.^ 

§  638.  Having  made  these  observations  in  regard  to  the 
nature  and  office  of  a  plea,  let  us  now  proceed  to  the  consider- 
ation of  the  proper  frame  and  form  thereof;  or,  in  other  words, 
to  the  consideration  of  the  proper  requisites  of  a  good  plea  in 
Equity.     And  here,  it  may  be  stated,  that  in  pleas  in  Equiqr 


U)at  the  principle  upon  which  the  Court  proceeds,  dcpenda  veiy  much  upon  the 
extr*0TdiQBi7  inconveaience,  tbst  might  ari«o,  if  the  defendant  wore  not  tUloirecl, 
in  many  cases,  to  plead  double.  Hon  far,  and  in  nbat  cases,  a  defendant  may,  if 
he  answer,  protect  himself  E^nst  answering  fully,  has  been  a  subject  much  con- 
troverted, and  upon  which  judges  have  difiered.  A  defendant,  denying  the  prin- 
cipal fact,  upon  which  the  plaintiff*  lests  hia  clvm  to  diacovery,  ia  entitled  to  pro- 
tect himself  by  plea  gainst  answering;  and  if  bis  plea  be  accompanied  by  an 
answer,  the  answer  must  be  so  framed  as  to  support,  but  not  Co  overrule  the  plea. 
Lord  Thurlow's  objection  to  bringing  two  paints  in  issaa  by  plea  has  been  ad- 
verted to  ia  the  argument.  '  Wby,'  tayi  Lord  Thnrlow, '  it  may  be  asked,  should 
not  the  defendant  be  permitted  to  bring  two  points,  on  which  the  cause  depends, 
to  issue  by  his  plea  ?  The  answer  is,  because,  if  two,  he  may  as  well  bring  three 
points  to  issue;  and  »o  on,  till  all  the  matters  in  the  Bill  are  brought  into  issue 
upon  the  plea.'  This  objection  is  not  applicable  to  the  modem  practice  of  allow- 
ing double  pleas ;  because,  though  a  defendant  may  file  a  single  plea  without 
an  appiicatioD  to  the  Court,  he  cannot  put  in  a  double  plea  without  such  an  ap- 
plication ;  and  the  liberty,  if  sought  to  be  abused,  is  easily  restrained.  The  gen- 
eral rule,  that  if  the  defendant  answers,  he  must  answer  fully,  howBTer  estab- 
lished, is,  no  doubt,  a  rule,  that,  in  many  cases,  occasions  great  hardship  to  the 
defendant.  The  only  other  defence  is  a  demurrer,  or  a  plea.  A  demurrer  is 
not  a  convenient  mode  o£  defence,  by  reason  of  the  admission,  which  it  involves, 
if  the  case  made  by  the  Bill,  and  the  roles,  as  to  pleas  in  this  Court,  are  of  such 
exceeding  nicety  and  difficulty,  that  it  is  almost  impossible  for  parties,  who  have 
a  right  to  plead,  to  take  full  advantage  of  their  rig^t.  The  only  way  of  saving 
defendants  from  the  hardship,  to  which,  in  many  eases,  they  would  be  subjected 
by  making  a  full  discovery,  is,  by  affording  to  them  such  facilities,  as  can,  by  the 
rules  of  the  Court,  be  afforded  with  respect  to  pleas.  I  do  not  think  a  great  in- 
dulgence is  sought  from  the  Court,  where,  by  obtaining  it,  Uie  defendants  will 
obtain  only  that,  which  the  Court  thinks  right  With  respect  to  this  particular 
case,  if  it  be  a  matter  of  indulgence,  I  think  the  defendants,  under  all  the  cir- 
cumstances, are  entitled  to  it  Hie  defendants  are  requirad  by  the  Bill  to  set 
forth  accounts  of  extraordinary  length,  at  a  great  expense,  and  at  the  risk,  though 
this  does  not  appear,  of  making  an  inconvenient  exposure  of  their  aSairs.  This 
^iplication,  therefore,  must  bo  granted;  but,  according  to  the  course  of  the 
Court)  upon  the  condition  of  the  defendants  paying  the  costs." 

t  Bampton  t>.  Birchall,  4  Beavan,  R.  &S8. 

*Q.^n..  BO 
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there  must  in  general  be  the  flame  strictness  and  exactness,  as 
in  pleas  at  Law ;  if  not  in  matters  of  form,  at  least  in  matters 
ij£  substance.*  We  shall  first  refer  to  those  rules  <tf  pleading, 
which  are  properly  ^plicable  to  pure  pleas,  most  of  which  are 
equally  applicable  to  pleas  not  pure,  or  anomalous  pleas,  ac- 
cording to  the  distinction  already  mentioned;  and  then  we 
shall  examine  the  rules,  which  are  peculiarly  applicable  to  the 
latter. 

§  659.  In  the  first  place,  then,  a  plea  in  bar  must  follow  the 
Bill,  and  not  evade  it,  or  mistake  the  subject  of  it.  If  a  {dea 
does  not  go  to  the  whole  Bill,  it  mnst  express  to  what  part  of 
the  Bill  the  defendant  pleads.  And,  therefore,  a  plea  to  sudi 
parts  of  a  Bill  as  are  not  answered,  must  be  overmled,  as  too 
general.  So,  if  the  parts  of  the  Bill,  to  which  the  plea  ex- 
tends, are  not  clearly  and  precisely  expressed ;  as,  if  the  plea 
is  general,  with  an  exception  of  matters  atW  mentioned,  and 
is  accompanied  by  an  answer,  the  plea  is  bad.  For  the  Court 
cannot  judge  what  the  plea  covers,  without  looking  into  the 
answer,  and  determining,  whether  it  is  sufficient  or  not,  before 
the  validity  of  the  plea  can  be  considered.'  But,  if  the  plea 
excepts  clearly  and  definitively  certain  portions  of  the  property, 
respecting  which  the  suit  is  brought,  as,  for  example,  certun 
real  estate,  describing  it,  so  that  no  reference  to  any  other  parts 
of  the  record  is  necessary  to  make  it  intelligible,  it  is  not  open 
to  the  otjection,  although  it  is  stated  in  the  plea  by  words  of 
exception.' 

§  660.  Another  requisite  of  a  pure  plea,  in  general,  is,  that 
it  should  be  founded  on  new  matter,  not  apparent  on  the  Bill. 


1  Beamet,  PI.  in  Eq.  Frefsce,  8,  9 ;  Mitf.  ISq.  Fl.  hj  Jeremj,  294 ;  Dobion  p. 
Leadbeater,  IS  Vet.  230,  2S3;  Story  o.  Lord  Windior,  2  Atk.  639,  632;  Moore 
0.  Hart,  1  Vom.  114;  Carlton  n.  Leighton,  S  Moriv.  R.  68T,  S70;  Cfww  o. 
JohnatQii,  2  Sch.  &  Lefr.  3DS;  2  Mont  Eq.  Fl.  101,  note  A.  N. ;  3  Black. 
C<Miim.  448 ;  McCabe  v.  CooDeji,  2  Sandford,  R.  314. 

»  Mitf.  Eq.  PL  by  Jeremy,  294 ;  Salkeld  o.  Science,  6  Veg.  107;  Howe  k 
Dnppa,  1  Vet.  &  Beam,  fill ;  Cooper,  Eq.  Fl.  229. 

)  ^we  tf.  Oapfm,  1  Vee.  &  Beam.  6U. 
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For,  if  tbe  matter  is  ^jparent  on  the  Bill,  it  is  the  proper 
tabject  of  a  demurrer,  and  not  of  a  plea.^  In  other  words,  a 
plea  mast  aver  iacts,  to  which  the  plaintiflP  maj  reply ;  and 
not,  in  the  nature  of  a  demurrer,  rest  on  &ct8  stated  in  the 
Bill.'  However,  this  doctrine  is  to  be  understood  with  the 
qualification,  that  the  plea  is  not  of  a  purely  negative  character; 
for  if  it  is,  then  the  plea  puts  in  issue  the  very  fact  asserted 
in  the  Bill.  Thus,  if  a  Bill  calls  for  an  account  of  partnership 
transactioDS,  and  alleges  a  partnership  between  the  plaintiff  and 
the  defendant,  the  latter  may,  by  a  negative  plea,  deny  there 
was  any  partnership ;  and  the  plea  will  be  good.' 

§  661.  Another  requisite  of  a  pure  plea  is,  that  it  should 
not  only  reduce  the  cause  to  a  single  point,  but  it  should  also  be 
such  a  point  as  is  issuable,  and  also  such  as  is  material  to  delay, 
dismiss,  or  bar  the  Bill;  for,  if  the  issue  tendered  is  immaterial, 
it  can  never  finally  dispose  of  the  cause.^  And  a  plea  is  bad, 
if  it  raises  by  averment,  an  issue  not  raised  by  the  Bill.' 

§  66S.  Another  requisite  of  a  pure  plea  is,  that  it  should  be 
direct  and  positive,  and  not  state  matters,  by  way  of  argument, 
inference,  and  conclusion,  which  have  a  tendency  to  create  un- 
necessary prolixity  and  expense.  In  this  respect,  the  rules  of 
{deading  in  Equity  are  analogous  to  the  rules  at  law.^     [Thus, 

>  Beames,  R  in  Eq.  4i, 45 ;  BobeiU  k. Hartley,  1  Bra.  Ch.  R b}>  Belt,  97  and 
note;  Billing c.  Flight,  1  Madd.  R.  190;  Conoe  v.  Graham,  2  Puge,  R.  177. 

3  Mitf.  Eq.  PI.  iy  Jeremy,  297. 

iPost,  S  668  and  nDl«,  669,  672-674;  S  Daniell,  Cb.  Pr.  98,99,108,109-111, 
IIS;  Hitf.  Eq.JPLbj  Jeremf,  296,  !97;  Evans d.  Harris,  2  Ves.  Ji Beam.  SSI ; 
Drew  t).  Drew,  2  Ves.  &  Beam,  168 ;  Hall  o.  Noyei,  3  Bro.  Ch.  R.  483  ;  Sanders 
V.  King,  S  Madd.  R.  ei ;  S.  C.  2  Sim.  &  Stu.  274  ;  Thring  c.  Edgar,  2  Sim.  & 
Bta.  274  ;  Harris  v.  Harris,  8  Hare,  4&0.  See  Denya  d.  Locock,  8  Myloe  & 
Craig,  R.  205,  234,  23S,  where  Lord  Cottenham  commented.at  large  on  Thring 
■.  Edgar.  See  also  2  Daniell,  Ch.  Pr.  115-128 ;  Wignm  on  DiicoT.  1S6-107, 
Sdedit. 

*  Beames,  PI.  id  Eq.  20,  21 ;  Morrison  v.  Tumour,  18  Ves.  176. 

*  Emmott  V.  Mitchell,  14  SimonB,  R.  432. 

e  Beaaiea,PI.  inEq.21,22;Mitf.Eq.  PI.  by  Jeremy,  297  ;  Carew  r.  Johnston, 
3  Sub.  &  Lefr.  SOS,  306  ;  Ilardman  i>.  EUames,  5  Sim.  640;  S.  C.  2  Mylne  & 
Keen,  732. 
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where  a  plaintiff  sues  as  executor,  but  the  probate  is  iasaffi* 
ciently  stamped,  the  defendant's  plea  should  not  state  matters 
affirmatively,  in  order  to  sbov  the  iosuflicieDcy  of  the  stamp, 
bat  should  simply  plead  that  the  plaintiff  is  not  executor ;  foe 
negative  matter  should  be  pleaded  negatively.^]  Upon  tUs 
ground,  where  there  was  a  cluu'ge  of  facts,  as  constructiTe 
notice  of  the  plaintiff's  title,  in  a  Bill,  and  the  defendant  in  his 
plea  averred,  that  to  the  best  of  his  knowledge  and  belief,  he 
had  not  any  notice,  either  constraetive  or  actud,  the  plea  was 
held  bad.^  The  defendant  should  have  dented  the  iacb 
charged  in  the  Bill,  from  which  the  oonstnictive  notice  wat 
Reducible;  and  not  have  assumed  to  himself  die  province  of 
the  Court,  to  whom  it  belongs  to  draw  the  conclusion.'  He 
riiould  also  have  denied  the  notice  positively,  fully,  and  pre- 
cisely, even  though  it  were  not  charged  on  the  other  side.* 
However,  where  the  &ct8  are  not  charged  to  be  within  the  d^ 
fendant's  own  knowledge,  (as,  if  they  occurred  in  the  time  of 
his  testator  or  ancestor,)  there,  it  will  be  sofficient  for  him  to 
negative  the  averment  according  to  his  best  knowledge  and 
beUef.' 

§  663.  So,  where,  to  a  Bill  for  the  specific  performance  of 
an  agreement  made  at  an  auction  for  the  sale  of  lands,  the 
defendant  pleaded  the  statute  of  frauds,  with  avemients,  that 
BO  writing  was  signed  by  him,  or  by  any  person  authorized  by 
him ;  "  for  that,  upon  the  estate  being  knocked  down  to  the 
plaintiff,  but  before  the  memorandum  was  signed  by  the 
auctioneer,  he,  the  defendant,  in  the  presence  of  beth  the  auo- 


1  Roberu  v.  Madocks,  16  Simons,  59. 

<  Beames,  PI.  in  £q.  21. 

>Beames,  n.  mEq.21,2!;  Jerrard  p.  Saundew,  2  Veg.  jr.  187;  S.C.iBm. 
CL  R  322 ;  Cocper,  Eq.  PI.  225,  226,  2B3 ;  GaUtian  v.  CunntDgham,  8  Cowcn, 
R.  361 ;  Post,  S  809,  806. 

*  Galatian  v.  Canningham,  8  Coiren,  R.  361.  Ptnl,  §  697  ;  Boone  v.  Ctiitei, 
10  Fetere,  R.  179,  210,  211,  21S. 

0  Bolton  n.  Gardner,  S  Paige,  R.  273 ;  Hartt  v.  Corning,  8  Paige,  R.  StC; 
Post,  §  664. 
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tioneer  and  the  pluntiff,  revoked  all  authority  whatsoever,  which 
he  had  hefore  given  to  the  auctioneer,"  the  plea  was  ordered 
to  stand  for  an  answer ;  the  Court  observing,  that  tt  was  novel 
in  form,  and  that  the  defendant  ought  to  have  stated  the  facta, 
which  he  implied  in  the  term  "revoked,"  It  seems,  however, 
that  an  allegation  in  a  plea,  which  8ll^;ation  is  mere  surplus- 
a^,  will  not  support  an  objection  to  a  plea  as  multifarious.^ 

§  664.  In  some  cases,  indeed,  a  defendant  has  been  per- 
mitted to  aver  according  to  the  best  of  his  knowledge  and  be- 
lief; as,  that  an  account  is  just  and  true  ;  and  in  all  cases  of 
n^adve  averments,  and  of  averments  of  facts  not  within  the 
immediate  knowledge  of  the  defendant,  it  may  seem  improper 
to  require  a  positive  assertion.^  Unless,  however,  the  aver- 
ment is  positive,  the  matter  in  issue  appears  to  be,  not  the  fact 
itself,  but  the  defendant's  belief  of  it ;  and  the  conscience  of 
&e  defendant  is  saved  by  the  nature  of  the  oath  administered; 
which  is,  that  so  much  of  the  plea  as  relates  to  his  own  acts  is 
true,  and  that  so  much  as  relates  to  the  acts  of  others  he  be* 
lieves  to  be  true." 

§  665,  Another  requisite  of  a  pure  plea  is,  that  it  should 
clearly  and  distinctly  aver  all  the  facts  necessary  to  render  the 
j)lea  a  complete  equitable  defence  to  the  case  made  by  the  Bill, 
BO  far  as  the  plea  extends ;  so  that  the  plaintiff  may,  if  he 
chooses,  take  issue  upon  it.*  Averments  are  also  necessary  to 
exclude  intendments,  which  would  otherwise  be  made  against 
the  pleader ;  and  the  averments  must  be  sufficient  to  support 
the  plea.'     And  here,  again,  Equi^  follows  the  analogies  of 

1  Cot^r,  Eq.  PI.  226. 

3  Ante,  i  662. 

3  Milf:  Eq.  Fl.  by  Jeremy,  297,  298 )  Drev  e.  Drew,  3  Vea.  &  Beam.  159 ; 

Beameih  Fl.  in  Eq.  25,  26 ; f.  Sontball,  1  Tounge,  B.  330,  331 ;  Bolton 

t.  Gardner,  S  Paige,  R.  273. 

1  Mitf.  Eq.  PL  by  Jeremy,  29B  ;  Beomea,  Fl.  in  Eq.  23,  24,  and  case*  ther« 
cited ;  Allen  r.  Randolph,  4  Johns.  Ch.  R.  693. 

>  Mitf.  Eq.  PI.  by  Jeremy,  298,  &c.,  as  before  cited ;  Brownsword  v.  Edwards, 
1  Tet.  Ui,  note;  Rocbe  ■>.  Morgell,  2  Sch.  &  Left.  737;  HoriKW  c.  Tnmonr, 
IS  Tea.  183 ;  Beamea,  PI.  in  Eq.  26. 
SO 
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the  law;^  for,  at  law,  tlie  rule  prevails,  Ambiffman  plaeitum 
iiiterpretari  debet  contra  pro/erentum.* 

§  666,  It  waa  upon  an  analogous  ground,  that,  where  a 
p]ea  stated,  that  the  title,  if  any,  of  the  plaintiff,  or  of  the  party, 
through  whom  the  plaintiff  by  his  Bill  claimed  the  estates  in 
controversy,  accrued  in  17^i  &°d  that  the  possession  of  die 
same  estates  had  ever  since  been  adverse  to  the  plaintiff,  and  to 
the  persons,  through  whom  by  bis  Bill  the  plaintiff  claimed,  the 
plea  was  overruled ;  hec&use  it  did  not  state  particularly  die 
facts  on  which  the  defendant  meant  to  rely,  aa  constituting 
the  adverse  possession ;  and,  therefore,  the  pluntiff  could  not 
know,  what  case  he  had  to  meet.' 

§  667'  I^et  us,  in  the  next  place,  proceed  to  the  considera- 
tion of  the  peculiarities  in  the  frame  and  form  of  pleas,  called 
pleas  not  pure^  or  anomalous  pleas.  This  designation,  as  has 
teen  already  suggested,  is  applied  to  them,  because  they  difier 
from  pure  pleas  in  this,  that,  whereas  pure  pleas  rely  for  a  de- 
fence upon  matters  altogether  dehors  the  Bill,  pleas  not  pure 
rely  altogether  upon  matters  stated  in  the  record,  and  uptm 
denials  and  negations  of  matters  of  fact  contiuned  therein,  which 
denials  and  negations,  if  true,  constitute  a  sufficient  defence 
against  further  proceedings  in  the  suit,  either  peremptorily,  or 
at  least  in  its  present  form,* 

§  668.  It  waa  formerly  a  question  of  no  inconsiderable  diffi- 
culty, and,  from  the  apparent  contraries  of  authorities,  sul^ect 
to  much  discussion  and  vexatious  omtroversy  in  Courts  of 
Bqoity,  whether  a  purely  negative  plea  to  a  Bill  was  a  legiti- 
mate mode  of  defence  in  Courts  of  Equity,  as  it  unquestionably 
is  at  law.  As,  for  example,  it  was  a  question  whether  a  defend- 
ant could  allege,  in  opposition  to  the  claims  of  the  plaintiff,  as 
heir  at  law,  that  the  plaintiff  was  not  heir  at  law.     But  that 

1  Beames,  PI.  in  £q.  23,  26. 

■  BumcB,  PL  in  Eq.  26,  cites  Cora.  Dig.  Pleader,  E.  6. 

»  Hardnuui  v.  Ellames,  6  Sim.  R.  640  ;  S.  C.  %  M^lne  &  Keen,  733. 

*  Ante,  §  651 ;  2  DttDtell,  CL  Pr.  97-99, 110-llS ;  Id.  133,  138, 1». 
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doobt  haa  Iteen  dissipated ;  and  it  is  now  firmly  established  that 
such  a  plea  is  good.'     The  same  rule  has  been  applied  to  many 


>  Mr.  Beameg  (Pi.  in  Eq.  I2S-1S8,]  bas  given  the  reasoning  upon  which  tUi 
doctrine  is  maintained.  "  Whclher,"  says  he,  <>  a  defendant  could  allege,  in  op- 
poiition  to  the  ulainu  of  the  plaintiff  in  the  character  of  heir,  that  she  was  not 
heir ;  in  other  wordi,  whether  a  purely  or  directly  negative  plea  be  good  in 
Equity,  wu,  for  some  tiuic  vtxala  gutcstio,  notwithstanding  the  old  caiws  alluded 
to.  Loit]  Thnriow  in  two  cases  held,  that  a  plea  of  not  heir  was  bad.  But  bis 
Lord«hip  obcerved,  in  asubecquent  case,  alluding,as  it  is  generally  undentood,  to 
the  latter  of  these  two  cases,  '  Chat  though  he  had  held,  on  a  former  occaiioo, 
that  a  negative  plea  was  bad,  he  believed  he  wai  wrong  in  holding  so;  for  that, 
wherever  the  plea  will  reduce  the  question  lo  one  point,  it  is  adnussible.'  We 
are  told,  by  the  highest  aathorily,  that  'the  original  c^nion  of  I»nl  Tburlow 
was,  that  the  negative  plea  was  bad,  and  there  ought  to  be  an  affirmalive  plea, 
stating  who  was  heir.  His  Lordship  changed  his  opinion  afterwards,  on  the 
ground,  that  the  defendant,  though  he  could  prove  that  the  plaintifT  was  not 
heir,  might  not  be  able  to  prove  who  was  the  heir.'  Lord  Thorlow's  original 
opinion,  that  the  plea  should  state  affirmatively,  '  who  was  heir,'  proceeded,  no 
doubt,  upon  the  ground  of  this  being  in  the  nature  of  a  plea  in  abatcmenC'st 
law,  and  that,  as  such,  it  should  aflbrd  the  plaintiff  that  information,  which  was 
tantamount  lo  giving  luni  a  better  writ  at  law.  The  diOicnIty  of  stating  '  who 
was  heir,'  might  be  great  But  it  may  be  asked,  whether  a  correspondent  diffi- 
culty is  not  stru^led  with  at  law  in  this  species  of  plea,  and  if  it  have  produced 
any  exception,  that  avoids  it  ?  On  the  other  hand,  the  propriety  of  reasoning 
this  particalar  plea  in  Equity  on  a  strict  analc^y  to  the  form  of  a  legal  plea  in 
abatement  may  seem  questionable,  especially  as  other  pleas  in  Equity  have  not 
been  tried  by  any  such  rule.  The  analogy  in  principle  between  pleas  in  Equity 
to  the  relief,  and  pleas  at  law,  is  sufficiently  unifbrm,  and  may  generally  be  ap- 
pealed to ;  but  that  is  not  the  case  with  respect  to  the  fbnn  of  pleas.  Whatever 
doubt,  however,  may  fonnerly  have  been  entertained  on  the  subject,  it  is  appre- 
hended, that  a  negative  plea  in  Equity  is  not  necessarily  bad;  but  on  the  con- 
trary, under  given  ciicamslaDces  at  least,  perfectly  availaUe.  Wo  speak  of  a 
plea  directly  nugatifV,  and  not  of  a  plea  indirectly  ao,  or  a  plea  reaching  the 
point  of  negation  through  an  affirmative  proposition.  It  will  probably  elucidate 
this  pan  of  the  subject,  if  we  consider,  on  what  grounds  this  doctrine  may  rest, 
independently  of  positive  decision.  Every  Bill  seems  to  be  founded  on  two 
propositions,  one  of  which  it  expressly,  and  the  other  it  tacitly,  aasomes  in  limine, 
namely ;  first,  that  the  Court,  in  which  the  Bill  is  filed,  has  competent  jurisdic- 
tion over  the  matter;  and,  secondly,  that  the  plaintiff  is  of  legal  ability  to  sue. 
b  is  true,  pleas  to  the  jurisdiction  in  effect  negative  the  fint  proposition;  but 
the  mode  is  not  by  a  direct  denial  of  the  power  of  the  Court  to  decide  the  luat- 
tar,  but  by  affirmatively  slating  some  other  tribunal,  where  the  subject  should 
be  investigated.  With  respect  to  pleas  to  the  person  of  the  plaintiff,  outlawry) 
ficc.,  they,  in  effect,  deny  the  second  propositkw,  tacitly  aomnwd  by  the  Bill 


-obvGoo»^lc 


596  EQUITY   PLEADINGS.  [cH.  Xltl. 

casea,  where  the  negative  plea  goes  to  the  foundation  of  the  suit, 
and  to  the  title  of  the  plaintiff;  as,  for  example,  a  ptea  that  the 
defendant  was  not  a  partner,  has  been  held  good  to  a  Bill, 
seeking  an  account  of  partnership  transactions.' 


Tho  mode,  faoirever,n1enb  the  nature  of  ft  direct  negative  of  the  plaintiS'sabtlilT' 
(o  sue.  than  by  affinoatively  stating  the  caDM  of  d'uftbilitf.  A  distinction  obrion*- 
ly  presents  itielf  between  those  pleas,  in  effect  negatiTe,  which  bring  ronrard 
some  affirmative  proposition,  ftnd,  through  the  mcdiumof  that  proposition,  reach 
negab'on,  and  those  pleas,  which  are  purely  negative.  An  instance  of  the  fint 
kind  would  be  a  plea,  stating  the  e^tistence  of  a  person,  as  whose  administrator 
the  plaintiff  filed  his  Bill.  Such  a  plea  would  bear  some  analc^  to  the  princi- 
ple of  the  common  plea  in  Equity  to  the  person.  But  that  plea,  which  coiiMta 
of  a  direct  and  simple  negation  of  the  substantive  character  in  which  the  plaintiff 
sues,  peculiarly  termed  the  '  negative  plea,'  does  not  appear  to  be  founded  on 
any  analogy  to  any  other  plea  in  Equity.  It  rests,  however,  and,  aa  it  is  appre- 
hended, satisfactorily  rests,  (independently  of  decision  in  its  ftvor,)  first,  on  iti 
antwering  the  high  purposes  of  justice,  and,  secondly,  on  its  analogy  to  legal 
pleading.  At  to  the  first  pCNut,  it  may  be  observed,  that  Courts  of  Equity  would 
be  instruments  of  the  greatest  oppression,  and  sources  of  incalculable  miachiaT, 
if  they  aided  a  plaintifi*  in  virtue  of  a  character  which  did  not  belong  to  Um. 
If  the  plun  tiff  possess  not  the  character,  he  is  not  entitled  to  the  relief,  which,as 
poeeessing  the  character,  he  would  bare  been  entitled  to.  This  species  of  plea 
prevents  an  evil  of  the  worst  kind :  and,  if  it  did  not  exist,  '  any  person  might, 
by  alleging  a  title,  however  false,  sustain  a  Bill  in  Equity  against  any  peraon,  fiir 
any  thiog,  so  far  aa  lo  compel  an  answer ;  and  thus  the  title  to  every  estate,  the 
transactions  of  every  commcrt;ial  house,  and  even  the  private  transactiona  at 
every  family,  might  be  exposed ;  and  this  might  be  done^in  the  name  of  a  pauper, 
at  the  instigation  of  otheta,  and  for  the  wont  purpoMs.'  With  respect  to  the 
second  point,  the  plea  of  the  general  issue  at  law  is  always  a  negative  plea,  la 
bet,  it  is  a  total  denial  of  the  whtde  declaration.  Bnt^  if  there  be  no  plea  in 
Equity,  which  corresponds  with  the  general  issue  at  law,  the  n^ative  pleft  in 
Equity  corresponds  with  the  legal  plea,  denying  the  onstdlce  of  the  plaintiff',  a 
species  of  plea,  whiuh  we  have  already  noticed.  Its  analogy,  however,  lo  that 
legal  plea,  which  negatives  the  representative  character  of  a  pluntifT,  is,  perfaapa, 
still  more  striking."  See  also  Mitf.  Eq.  PI.  by  Jeremy,  !30,  !31,  and  notes; 
Jones  V.  Davis,  16  Ves.  !6S  ;  Cooper,  Eq.  PI.  249,  250  ;  Faulder  v.  SUwart, 
II  Ves.  296;  Shaw  p.  Ching,  11  Ves.  303,  305;  Drew  r.  Dr«w,  8  Ves.  ft  Beam. 
1B9  ;  Sanders  n.  King,  G  Madd.  R.  61  ;  S.  C.  cited  in  Thring  p.  Edgar,  3  Sn. 
ft  Stu.  ST4 ;  Hardman  f.  Bllamcs,  2  Mylne  &  Keen,  740,  74S  ;  Armilage  ». 
Wadsworth,  1  Madd.  R.  196;  Foley  v.  Hill,  S  Mylne  ft  Cmig,  475 ;  S  Daniell, 
Ch.  P.  97-100, 108-112;  Wigram  on  Discovery,  Sd  edit  p.  IIO-llS;  Anta, 
$  691,  note. 
>  Ibid  ;  Ante,  §  860. 
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§  66Q.  The  reasoniiig,  by  which  such  a  plea  is  supported, 
seenis,  in  a  just  sense,  unanswerable ;  for  it  would  otherwise 
follow,  as  a  necessary  consequence,  that  any  person  falsely  alleg- 
ing a  title  in  himself,  might  compel  any  other  person  to  make 
any  discovery,  which  that  tide,  if  true,  would  enable  him  to 
require,  however  injurious  it  might  be  to  the  person,  thus  im- 
properly brought  into  Court^  So  that  any  person  might,  by 
alleging  a  title,  however  false,  sustain  a  Bill  in  Equity  against 
any  person  for  any  thing,  so  for  as  to  compel  an  answer.'  And 
thus  the  title  to  every  estate,  the  transactions  of  every  commer- 
(ubI  house,  and  even  the  private  transactions  of  every  family, 
might  be  exposed ;  and  this  might  be  done  in  the  name  of  a 
pauper,  at  the  instigation  of  others,  and  for  the  worst  purposes.' 
To  avoid  this  inconvenience,  a  defendant  has,  in  some  cases, 
been  permitted  to  negative  the  plaintiff's  title  by  a  special  an- 
swer or  plea;  and  thus  to  protect  himself  against  the  required 
discovery.*  But  in  other  cases,  this  has  not  been  allowed ; 
and,  until  the  recent  authorities  had  settled  the  matter,  there 
was  great  room  for  doubt  and  difficulty  upon  this  subject. 

§  670.  We  may,  therefore,  dismiss  the  further  considerap 
tion  of  this  part  of  the  subject,  and  proceed  to  the  examination 
of  the  other  class  of  pleas  not  pure,  which  may  be  truly  called, 
with  reference  to  legal  proceedings,  anomalous ;  but  which,  at 
the  same  time,  are  now  as  well  established  in  Equity,  as  any 
Other  class  of  pleas.  This  class  of  pleas  has  two  peculiarities ; 
in  the  first  place,  it  relies  wholly  upon  matters  stated  in  the 
Bill,  (as  we  have  seen,)  negativing  such  facts  as  are  material 
to  the  rights  of  the  plaintiff;  ^  and  in  the  next  place,  it  requires 
an  answer  to  be  filed,  which  is  subsidiary  to  the  purposes  of 
the  plea.     A  pure  plea  never  requires  any  such  answer." 


■  Mitf.  E(].  n.  hy  Jerem;,  !S1.    Lord  Redetdale  met  the  word  "  ai 
only ;  but  the  tenie  lecnu  to  me  to  re(]uire  "  special  answer  or  plea." 
>  Mitf.  £q.  PL  by  JoTecny,  2St. 

B  l\ai.  *  Ibid.  >  Ante,  5  6S1,  e«7. 

<  Besmei,  PI.  in  Eq.  S4,  S6 ;  2  Daniell,  Ch.  Pr.  8»,  100. 
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§  671.  It  was  formerly  thought,  that  there  was  something 
incongruous  in  a  plea  and  an  answer  in  support  of  the  plea. 
But  this  objection  seems  to  have  arisen  from  the  supposition, 
that  the  answer  in  such  a  case  formed  a  part  of  the  defence  set 
up  by  the  plea.  It  is,  correctly  considered,  no  part  of  the  de- 
fence. But  it  is  property  a  discovery  of  that  evidence,  whidi 
the  plaintiff  has  a  right  to  require,  and  to  use,  in  order  to  in- 
validate the  defence  made  by  the  plea  upon  the  argument  of 
the  sufficiency  of  the  plea,  before  other  evidence  can  be  given.' 


>  Mitt:  Eq.  PL  by  Jeremy,  2U,  note  (/.)  See  Beamea,  PI.  in  Eq.  84,  85; 
Hare  on  Discov.  35,  26 ;  Foley  v.  Hill,  4  Myloe  &  Citig,  475 ;  2  Daoiell,  Ch. 
Ft.  99,  100, 110,  111.  Lord  Eldon,  in  Bayley  t>.  Adanu,  6  Ves.  594-597,  in 
commenting  on  this  cUxs  of  caaes,  and  upon  some  decisions  in  the  Exchequer,  in 
which  it  was  held,  (contrary  to  the  present  establiihed  doctrine,)  that  where  an 
award  was  sought  to  be  impeached  by  a  Bill,  on  account  of  ftaud,  the  plea 
should  nakedly  plead  the  award,  withont  noticing  the  facts  of  fraad,  and  the  an- 
swer only  should  deny  those  facts,  said :  "  If  the  result  of  the  opinion  staled  in 
Uitford,  (Eq.  PI.  by  Jeremy,  S40-246,)  is  accurate,  it  is  very  difficult  to  recon- 
cile the  two  cases  in  the  Court  of  Exchequer  with  that  result  from  the  former 
cases.  Those  two  cases  in  tbe  Exchequer  seem  to  import,  that  this  ii  the  rule 
of  pleading  in  Equity;  that  if  a  Bill  U  brought  to  set  aside  an  award,  upoa 
gronads  admitting  tbe  award  made,  but  seeking  to  cut  down  the  efiect  of  it 
by  alleging  grounds  of  partiality  sod  corruption,  the  defendant  may  plead  the 
thing,  the  dissolution  of  which  is  sought  by  the  Bill,  patting  it  in  this  form ;  that 
the  plea  sbaU  merely  aver  the  existence  of  it,  and  contain  no  allegation  in  Iha 
body  of  the  plea  aa  to  the  circumstances,  upon  which  the  award  is  impeached ; 
but  the  defendant  may  express,  what  hia  conscience  suggests  as  to  those  circiuD- 
stances,  not  in  the  body  of  the  plea,  but  in  an  answer.  The  first  difficulty  upon 
Uiat  is,  how  to  consider  that  record,  filed  by  the  defendant,  consisting  partly  of  ' 
what  is  called  plea,  partly  of  what  is  called  answer,  as,  in  a  correct  sense,  either 
a  plea  or  an  answer.  The  office  of  a  plea  in  bar  at  law,  is  to  confess  the  right 
to  sue,  avoiding  that  by  matter  dehors,  and  giving  the  plaintiff  an  acknowledg- 
ment of  his  right,  independent  of  the  matter  alleged  by  the  plea.  Tbe  plea 
alleges  some  short  p<MDt ;  upon  which,  if  issue  is  joined,  there  it  an  end  of  the 
dispute.  In  this  Court,  in  general  cases,  not  classed  among  those  where  certain 
avernients  seem  to  have  been  required  both  by  tbe  plea  and  the  answer,  but 
where  the  defendant  pro  hac  vice  for  tbe  sake  of  the  argument,  admits  the  whde 
Bill,  I  have  understood  the  rule  to  be  the  tame  here  as  at  law,  that  the  plea,  ad- 
mitting the  Bill,  interposes  matter,  which,  if  true,  destroys  it ;  and  upon  the  truth 
of  which  tbe  phuntiff  is  at  liberty  to  take  issue.  Cases  have  arisen,  in  which  it 
has  been  thought  necessary  both  to  plead,  and  to  repeat  the  assertions  of  the 
plea,  in  an  answer.    Thai  is,  aa  it  is  teubntc^y  expressed,  the  plea  is  Mi|^ortod 
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§  67s.  The  wbole  difficulty  in  cases  of  this  sort,  in  relatioo 
to  the  supposed  incongruity  of  a  plea  and  an  answer,  may  be 


bj  an  ftnswer.  Tbow  cases  are  veiy  T&rioQB ;  and,  I  own,  I  aliould  have  enter- 
twned  an  idea,  before  I  heard  of  those  case*  in  the  Court  of  Exchequer,  that,  if 
a  Bill  mu  filed  to  set  aside  an  award  upon  special  circamstances,  the  first  diffi- 
culty would  be  upon  the  maxim  referred  to  by  the  B«port :  '  Exeeptio  ejusdem 
rei,  cujta  peCilur  dusoiulio.'  But  it  is  true,  that,  not  only  upon  awards,  but  re- 
leases, jndgmenta,  &c^  the  Court  has  admitted  a  plea,  called  a  plea,  though  in  its 
nature  very  difierent  from  the  character  of  a  plea  in  general  causes ;  for  it  is 
not,  strictly  Bpeakiog,  admitliug  the  fact  slated,  and  bj  the  effect  of  new  matter, 
introduced  by  the  defendant,  getting  rid  of  it ;  but  admitting  one  fact  in  the 
Bill,  and  either  by  plea,  or  by  answer,  or  by  both,  setting  up  again  that,  which 
the  Bill  seeks  to  impeach,  by  denying,  either  in  the  plea,  or  the  answer,  or  both, 
all  the  circumatances,  which  the  plaintiff  admits,  if  truly  denied,  are  sufficient 
to  bar  the  relief.  The  cases  in  the  Ezcbeqaer  are  confined  to  the  plain  cose  of 
an  award ;  in  which  case,  it  is  said,  you  are  at  liberty  to  plead  the  award ;  in 
that  sen^  alleging  something,  that  meets  tho  effect  of  the  Bill  by  the  plea.  But 
can  that  be  said,  !f  you  only  admit  the  existence  of  the  iastrumenl  stated  by  the 
Bill ;  which,  by  the  effect  of  the  other  circumatances  stated  by  the  Bill,  is  im- 
peached ?  If  this  were  Tei  inUgra,  I  should  have  thought  it  more  difiicult  to 
ny,  the  defendant  was  bound  to  set  out  alt  the  circumstances  by  averment  in  the 
plea ;  and  could  fortify  it  by  an  answer,  denying  those  circnmstances.  Such  a 
record  is  neither  plea  nor  answer ;  but  something  like  a  mixture  of  both,  and 
very  inaccurate.  That  this  was  the  general  idea,  is  evident  from  the  book,  that 
has  been  referred  to,  which  is  a  production  of  a  very  diligent  and  learned 
man,  not  at  once  given  to  the  world,  or  hastily,  but  af^cr  search  and  research 
into  every  record,  and  again  given  to  the  worid  by  him.  There  is  hardly  one 
pcnnt  of  equitable  proceedings  irith  regard  to  pleas,  with  which  it  is  not  exceed- 
ingly difficult  to  reconcile  tiiese  two  cases  in  (he  Exchequer.  For  instance, 
what  is  sud  in  Mitibrd,  as  to  a  Bill  brought  to  impeach  a  decree  on  the  ground 
of  fraud,  used  in  obtaining  it,  ■  that  the  decree  may  be  pleaded  in  bar  of  the 
suit,  with  averments,'  (in  the  plea,  it  appears  by  the  context,)  'negativing  the 
charges  of  fraod,  supported  by'  an  answer  fully  denying  them.'  So  of  a  judg- 
ment :  '  If  there  is  any  charge  of  fraud,  or  other  circumstance,  ebown  as  a 
ground  for  relief,  the  judgment  or  sentence  cannot  be  pleaded,  unless  the  fraud, 
or  other  circumstance,  the  ground  upon  which  the  judgment  or  sentence  is 
sought  to  be  impeached,  be  denied,  and  this  put  in  issue  by  the  plea,  and  the 
plea  supported  by  a  fbll  answer  to  the  charge  in  the  Bill.'  In  the  case  of  a 
stated  account  also :  '  If  error  or  fraud  are  charged,  they  must  be  denied  by  the 
plea,  as  well  as  by  way  of  answer.'  So,  wilb  regard  to  an  award,  which  is  the 
subject  these  cawa  in  the  Exchequer  more  particularly  allude  to :  *  K  fraud  or 
partiality  are  charged  against  the  arbitrators,  those  charges  must  not  only  be 
denied  by  way  of  averment  in  the  plea,  but  the  plea  must  be  supported  by  an 
answer,  showing  the  artutrabm  to  bare  been  incorrupt  and  impartial.'    Upon 
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entirely  overcome,  or  at  all  events,  be  essentiany  diminished,  by 
considering  the  true  nature  and  objects  of  Bills  in  Equity,  and 
especially  of  Bills,  which  present  questions  of  this  sort.  Every 
Bill  presents  a  statement  of  facts,  and  a  claim  of  right,  on  the 
part  of  the  plaintiff,  in  regard  to  which  he  seeks  relief;  imd  it 
further  seeks  a  discovery  from  the  defendant,  in  order  to  estab- 
lish, or  to  aid  in  the  proof  of  such  facts  and  claim  of  the  plain- 
tiff. Now,  to  such  a  discovery,  at  least  so  far  as  the  facts  and 
clmm,  constituting  the  plaintiff's  case,  are  concerned,  he  has  an 
unquestionable  right.  The  rule  has  been  laid  down  by  a  very 
able  writer  in  the  following  terms.  It  is  the  right,  as  a  gen- 
eral rule,  of  the  plaintiff  in  Equity,  (as  we  have  seen,)  to  ex- 
amine the  defendant  upon  oath,  as  to  all  matters  of  fact,  which, 
being  well  pleaded  in  the  Bill,  are  material  to  the  proof  of  the 
pluntiff's  case,  and  which  the  defendant  does  not,  by  his  form 
of  pleading,  admit.'  The  answer  of  the  defendant,  if  he  puts 
in  one,  consists  of  two  parts ;  (1.)  his  own  defence  upon  the 
merits  of  the  case  stated ;  and  (2.)  his  discovery  as  to  the  facts 
as  to  which  he  is  interrogated  ;  or,  in  other  words,  his  exam- 


the  atatntc  of  limiUlioDa— ■  Where  a  parlicuUr  special  promise  is  chsi^,  to 
«TiHd  the  operation  of  the  alatuie,  the  plaintiff  mnat  den;  the  promise  cbaifed 
by  averment  in  the  plea,  ai  veil  as  b;  answer  to  support  the  plea.'  So,  u  ta  a 
purchase  for  valuable  eousideration — '  The  special  and  particular  denial  of  no- 
tice or  fraud  must  be  by  way  of  answer;  that  the  plain  tiff  may  bo  at  Ubert;  lo 
except  to  its  luHiciGncy.  But  notice  and  fraud  must  also  be  denied  geneially  by 
way  of  averment  in  the  plea ;  otherwise  the  fact  of  notice  or  of  fnud  will  not 
be  in  is9uc.'  This  is  laid  down  here  distinctly,  and  in  many  other  books;  for  I 
have  klely  looked  into  the  point  for  another  puipose  ;  and  I  think  I  may  say, 
whatever  doubt  may  be  expressed  as  to  the  uecessity  of  denying  by  plea  and 
answer,  that  there  is  no  countenance  for  that  upon  the  old  authorities.  Sir  John 
Mitford'a  idea  is,  that  if  yuu  arc  to  call  this  defence  a  plea,  it  must  be  such,  that 
issue  may  be  taken  upon  it  as  a  plea ;  and  if  it  is  substantiated  by  evidence  u  a 
plea,  there  is  an  end  of  the  cause.  Where  the  defendant,  not  stating  merely 
matter  deliors,  but  admitting  part  of  the  charge,  gets  rid  of  it  by  circumstances, 
I  do  not  know  that  it  might  not  be  called  a  plea  and  answer.  But  that  is  a 
record  of  a  character  very  distinct  from  that  which  b  usually  called  a  plea." 

I  Wigram  on  PoinU  in  D'lscov.  !S,  1st  edit ;  Id.  2d  edit.  p.  10,  11 ;  i  Daniell, 
Cb.Fr.  114-119;  Ante,  g  fi73. 
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hiation  on  oath  to  all  the  material  facts,  of  which  a  discovery 
is  sought^  In  such  a  case,  the  examination  is  merely  evidence 
in  the  cause ;  and  is  altogether  independent  of  the  matter  of 
the  defence.  Now,  if  instead  of  a  general  answer,  the  defend- 
ant should  put  in  a  plea,  negativing  the  material  facts  on  which 
the  claim  to  relief  ia  founded,  if  there  were  no  answer  accom- 
panying it,  which  should  contain  a  discovery  and  response  to 
the  facts  charged  in  the  Bill,  the  plaintiff  would  be  deprived  of 
the  very  discovery  sought,  and  perhaps  also  of  all  the  proof 
which  he  could  bring  forward  to  sustain  the  allegations  of  the 
Bill.  The  answer,  therefore,  is  strictly  matter  in  support  of 
the  plea,  and  also  proof,  to  the  discovery  of  which  the  plaiotiff 
is  entitled,  notwithstanding  the  plea.  The  plea,  without  it, 
cannot  correctly  be  said  to  be  a  complete  answer  to  the  Bill ; 
for,  although  it  repels  the  facts  stated-  by  the  plaintiff,  it  does 
not  repel  the  right  to  a  discovery  of  the  facts,  from  the  con- 
science of  the  defendant.' 

§  673,  The  ^discovery,  which  a  Court  of  Equity  gives,  is 
not  the  mere  oath  of  the  party  to  a  general  fact  as  to  a  part- 
nership, or  no  partnership ;  but  it  is  an  answer  upon  oath  to 
every  collateral  circumstance,  charged  as  evidence  of  the  gen- 
eral fact.'  Where  a  defendant,  therefore,  pleads  the  general 
{act,  as  a  bar  to  the  whole  discovery,  as  well  as  to  relief,  either 
the  plaintiff  in  the  particular  case  must  lose  the  equitable  privi- 
lege of  discovery,  or  some  special  rule  must  be  adopted,  by 
analogy,  in  order  to  preserve  to  him  that  privil^e.  If  a  plain- 
tiff comes  into  Equity  to  avoid  a  legal  bar  upon  the  ground  of 
some  alleged  equitable  circumstances,  as  in  the  case  of  a  re- 
lease, the  defendant  is  not  permitted  to  avail  himself  of  his 
l^;al  defence,  so  as  to  exclude  the  plaintiff  from  a  discovery, 


»  Wignun  on  ffifcov.  10-13,  Irt  edit ;  Id.  p.  10, 11,  2d  edit. 

aSeeMitf.  Eq.  PI.  by  Jeremy,  239-244;  S  Daaiell,  Ch.  Pr.  114-139;  Wi- 
gnm  on  IKkot.  82,  93,  2d  edit.;  Id.  46,  G5-6T;  Hare  on  DbcoT.  2S-31. 

3  WigTMU  on  Discov.  62-67,  2d,  edit ;  Id.  142-tD7 ;  2  Daniell,  Ch.  Fr.  131- 
151 ;  Hare  on  DiM»T.  2S-S1 ;  Id.  U-8fl. 
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as  to  the  alleged  eqaitable  circamstances.  He  may,  indeed, 
plead  his  release ;  but  he  must,  in  his  plea,  generally  deny  tbe 
Equity  charged  in  tbe  Bill ;  and  must  also  accompany  his  plea 
with  a  distinct  answer  and  discovery,  as  to  every  equitaUe 
circiungtanoe  alleged.  In  such  a  case,  tbe  issue  tendered  by 
his  plea,  is  not  the  fact  of  his  release ;  for  that  fact  is  admitted 
by  the  Bill ;  but  the  issue  is  upon  the  equitable  matter  charged. 
Yet,  inasmuch  as  the  principles  of  a  Court  of  Equity  entitle 
the  ptaiotiff  to  a  discovery  from  the  defendant  upon  the  matter 
in  issue,  here  we  find,  that,  notwithstanding  the  defendant 
pledges  his  oath,  that  there  is  no  truth  in  the  equitable  matter 
charged,  he  is,  nevertheless,  compelled  to  accompany  his  plea 
by  an  answer  and  discovery,  as  to  every  circumstance  all^^ 
as  evidence  of  tbe  Equity,^ 

t  Sanden  e.  Kiog,  6  Mwld.  B.  61 ;  S.  C.  dted  Thring  v.  Edg^,  3  Sim.  ft 
Stn.  279  ;  Hare  on  Dikot.  S8-31 ;  CUftoii  v.  £ari  of  Wu■cl)olwa^  3  Toui^ 
'  k  Coll.  683  ;  Wigram  on  Dibcov.  62-67,  2d  edit. ;  Id.  142-157 ;  2  Daniel],  Ch. 
Ft.  114-182.  This  explaioi  the  reason,  whj  no  answer  o^f upies  a  pure  plea ; 
for  that  being  an  aTeiment  of  matter  dehors  the  Bill,  it  is  imponihla  that  it  ou 
be  requirisd  hj  aay  discoTCiy  of  those  natters.  It  would  not  be  responuTe  to 
the  Bill.  Mr.  Beamei,  (PI.  in  £q.  33,  34,)  alluding  to  the  same  subject,  saTS: 
»  An  aniwer  in  wpport  of  a  plea,  Kema,  in  thow  caies  where  it  is  neceatary,  to 
bo  required  on  Mvetal  groundi ;  Firat,  with  a  view  beneficial  to  the  [Jaintifi^ 
either  in  aii  of  proof,  and  in  order  to  give  him  an  opportunity  of  obviating  tha 
bar  to  be  set  up,  or,  in  other  words,  to  enable  him  to  except  to  the  traverse  of 
the  facts  chained  in  the  BilL  If  these  fkcts  were  merely  denied  bj  waj  of 
averment  in  the  plea,  as  the  plaintiff  could  not  except  to  anch  aTerment,  ho 
would  be  tolallj  precluded  from  objecting  to  the  insufficiency  of  that  denial, 
however  general  in  its  termi.  Secondly,  with  a  view  beneficial  to  the  defend- 
ant, in  order  to  give  him  an  opportunity  of  excluding  intendments,  which  Bught 
otherwise  be  made  agtunst  him ;  because  '  upon  ai^omont  of  a  plea,  ever;  fiwt 
stated  in  the  Bill,  and  not  denied  bv  answer  in  lupport  of  the  plea,mnHtbe 
taken  to  bo  true'  But  it  is  not,  perhaps,  quite  clear,  why  this  latter  otgeet 
might  not  be  cfieeted  in  most  instances  by  aTerments  limply."  Harris  m  Hains, 
3  Hare,  R.  4S0,  452.  On  this  occasion,  Mr.  Vice-chancellor  Wigram  said : 
"  The  defendant  has  now  put  in  a  plea  and  answer ;  the  plea  is  confined  to  ce^ 
tun  parts  of  the  Bill ;  and  the  plea  docs  not  appear  to  cover  any  parts  of  tin 
Bill  as  to  which  a  discovery  can  be  matecial  to  the  plaintiff,  and  is  (bereftn  so 
far  properly  framed ;  for  the  plaintiff,  by  excepting  to  the  answer,  nay  gat  idi 
the  discovery  to  which  he  is  entitled.  But  the  question  is,  whelber  that  is 
enough — whether  it  is  aafficient  that  the  plaintiff  has  the  means  of  obtaining  flw 
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§  674,  The  cases,  therefore,  in  which  an  answer  is  required 
by  way  of  discovery  to  accompany  the  plea, are;  (1.)  where 

£acov«i7  npon  exceptioDs,  and  wbather  b«  w  not  entilled  to  ItaTe  upon  the  file, 
at  the  time  of  the  argument  of  the  plea,  an  aaswer  to  every  matenal  avennent 
in  the  BUI,  which  the  plea  docs  not  cover  TfaU,  according  to  decided  casea, 
■ppean  to  d^end  upon  the  pcnnt,  whether  the  plea  is  one  which,  (in  technical 
language,)  is  said  to  require  an  answer  to  support  it  The  case*  in  which  Ihii  ia 
necessary,  are  those  which  Lord  Redesdale  calls  anomaloua  pleas,  and  which 
Mr.  Beames  calls  incongrnous'  pleas.  The  example  put  bj  Lord  Redesdale  is 
that  of  a  Bill  brought  to  impeach  a  decree,  on  the  ground  of  fraud  used  in  ob- 
taining it,  where  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  arennents 
negativing  the  charges  of  fraud,  supported  by  an  answer  fully  denying  them. 
Tliere  are  other  fhnuliar  examples ;  as  in  the  case  of  a  defendant  who  pleads  a 
deed  at  conveyance  which  the  plaintiff  alleges  to  have  been  obtained  with 
notice  of  his  equity,  charging  tacts  which  would  be  evidence  of  suoh  notice ;  or 
a  defendant  pleading  the  Statute  of  Limitations,  where  the  pluntiff  allies  the 
existence  of  facta  which  would  go  to  prove  a  subsequent  aoknowledgmeot  of  the 
debt,  BulGcient  to  take  the  case  out  of  the  statute.  The  defendant  must  support 
his  plea,  in  the  one  case,  by  an  answer  m  to  the  &cts  alleged  as  evidence  of  the 
acknowledgment ;  and,  in  the  other  case,  by  an  answer  to  the  allegations  tend- 
ing to  show  the  alleged  notice.  If  the  plea  be  not  supported  by  inch  an  answer 
at  the  time  of  the  yxoment,  the  defendant  has  not  excluded  the  intendments 
irtiich  will  be  made  agunst  himself  under  the  rale,  that,  '  upon  aigoment  trf'  m 
plea,  evety  tact  stated  in  the  Bill,  and  not  denied  by  answer  in  support  of  tlie 
plea,  must  be  taken  to  be  true.'  The  plea  now  befitre  me  is  a  negative  plea,  but 
so,  ID  fact,  are  all  those  examples  of  anomalous  pleas  to  which  I  have  referred ; 
and  it  appears  to  me  that  the  some  reasoning  must  be  applied  to  the  plea  in  th« 
pruent  case  as  in  the  cases  I  have  mentioned.  Sir  John  Leach,  indeed,  ex- 
pressly refers  to  pleas  of  the  one  sort  as  furnishing  the  rule  for  the  other.  The 
reason  for  reqaiiing  the  answer  as  to  the  fools  alleged  in  proof  of  the  fraud,  or 
notice,  or  acknowledgment,  in  the  cases  suggested,  is,  that  a  mere  general  avei>> 
ment  is,  in  such  cases,  equivocal ;  it  might  be  only  a  legal  condudon  which  the 
defendant  conceives  may  be  drawn  from  the  actual  iacts,  or  which  he  undertakes 
to  draw  from  those  foots.  Now,  the  Court  does  not  trust  a  party  to  draw  for 
himself  a  conclusion  of  law,  but  the  Court  requires  to  know  the  foots  up(»i 
which  it  is  founded,  that  it  may  connder  whether  the  premises  justify  the  con< 
elusion  ;  not  to  try  whether  the  plea  is  tme,  (which  is  the  business  of  the  hear- 
ing, not.of  the  a^^nment,)  but  to  try  whether  it  substantially  meets  the  case 
made  by  the  plaintiff.  The  only  doubt  which  ooonrred  to  me,  was,  whether  the 
■mple  question  of  partnership  or  no  partnership,  afforded  room  for  that  equvo- 
cal  or  poeaibly  evasive  denial  against  which  the  rule  is  intended  to  guard.  Part- 
nership is,  however,  a  mixed  question  of  law  and  foot  There  may  bo  circum- 
stances  which  would  have  the  legal  effect  of  creating  a  partnership,  whilst  one 
of  the  partners  may  desire  to  repudiate,  and  may  think  there  are  grounds  for 
repudiating,  that  legal  consequence.    This  point,  however,  scarcely  arise*  in  die 
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Ae  plaintiff  admits  by  hia  Bill  the  existence  of  a  legal  bar,  but 
charges  some  equitable  circumstances  to  avoid  its  effect ;  ^S.) 
where  the  plaintiff  does  not  admit  the  existence  of  any  1^^ 
bar,  but  charges  some  circamstances,  which  may  be  trne,  and 
to  which  there  may  be  a  valid  ground  of  plea,  and  also  charges 
other  circumstances,  which  are  inconsistent  with  the  substantial 
validity  of  the  plea.*  In  the  first  case,  die  defendant  may  in- 
sist, by  way  of  plea,  upon  the  legal  bar,  denying  the  circum- 
stances, which  would  avoid  it ;  and  he  must  accompany  the 
plea  with  an  answer,  making  a  discovery,  as  to  all  the  circum- 
stances so  charged  in  the  Bill,  in  support  of  his  plea.'  In  die 
letter  case,  the  defendant  must  distinguish  those  &cts,  which, 
if  true,  would  not  invalidate  or  disprove  his  plea ;  and  plead  to 


present  case.  The  BUI  charges  tliat  the  dereodant  has  in  his  possession  books, 
kCConnts,  and  papeis,  hy  vhich  the  truth  of  the  matters  alleged — that  is,  the  &r- 
mSitiou  and  conliaued  existence  of  the  partnenbtp  until  the  death  of  Walter — 
will  appear.  The  answer  states,  in  effect,  that  the  defeodant  has  books,  ac- 
Oount«,  and  papers  of  his  own,  which  he  submits  he  i>  oot  bound  to  produce  ; 
and,  esoeptiug  these,  he  has  not  anj  doctimaDls  bj  which  the  truth  of  the 
alleged  matiers  wonid  appear ;  that  it  would  appear  upon  the  dociunenls  he  hia 
in  hii  possession,  he  dees  not  deny,  and  he  therefore,  for  the  pui^Mtseof  the  ai^o- 
ment,  admits  it.  The  pies,  therefore,  while  it  aTers  that  there  was  no  partner- 
ship, admits  that  the  tmth  of  the  contrary  would  appear  by  evidence  in  the  poe- 
■earion  of  the  defendant ;  and  this  renders  the  plea,  though  it  may  be  good  in 
fbnn,  substantially  bad.  The  defendant,  in  effect,  undertakes  to  draw  a  con- 
elusion  of  law  ;  but  the  intendment  being  against  the  pleader  with  respect  to  the 
&ctB  not  denied,  the  result  is,  Uial  the  defendant  must,  for  the  purpose  of  tbo 
ai^mnent,  be  considered  as  haring  drawn  a  conclnsion,  with  r^ard  to  the  effect 
of  the  evidence  in  bis  possession,  which  is  adverse  to  the  averment  by  his  plea. 
Such,  as  I  understand  the  subject,  is  the  result  of  the  anthoritiea.  I  do  not  ovcp- 
rale  the  plea  In  this  case  on  the  ground  that  the  answer  would  prove  it  to  be  no- 
true ;  for  this  is  not  the  Ume,  dot  are  there  materials  befbro  the  Court,  upon 
which  to  enter  into  the  qneslion  of  the  truth  of  the  plea ;  that  is  the  qoestion  tt 
the  hearing.  Nor  do  I  overrule  the  plea  because  the  answer  is  not  lechnieally- 
nfficicnt ;  that  would  be  properly  determined  upon  exceptious.  He  ground  on 
which  I  proceed  is,  that  the  mles  of  pleading,  (whether  well  or  ill  applied  to 
such  a  case  as  this,  is  not  the  question,)  require  that  the  defendant  should  have 
iopported  his  plea  by  an  answer  to  this  material  allegation ;  and  that  his  jdea, 
tberefore,  fails  in  substance  to  meet  the  esse  made  by  the  plaintiff." 

1  Hare  on  Discov.  30,  31 ;  S  Daniel),  Ch.  Fr.  US,  114. 

'  Hare  on  Discov.  31-Si. 
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the  discovery  sought  with  regard  to  them.  And  he  must  then 
accompany  the  fiea  with  au  answer  to  the  fecta,  and  to  those 
only,  which  if  true,  wouJd  disprove,  or  invalidate  his  plea,  and 
to  all  the  matters,  which  are  specially  alleged  as  evidence  of 
those  facts.^ 

^  67^.  The  first  case  may  be  easily  illustrated  by  the 
common  case  of  a  release,  charged  in  the  Bill  to  have  been 
obtained  by  fraud,  the  circumstances  whereof  are  specially 
charged.  In  such  a  case,  the  plea  must  rely  on  the  release, 
and  deny  the  fraud ;  and  the  accompanying  answer  mast  also 
make  discovery  as  to  all  the  circumstances,  charged  as  proofs 
of  the  same.^  The  second  case  may  be  illustrated  by  a  Bill  for 
an  account  of  the  dealings  and  transactions  of  a  partnership, 
charging  a  partnership,  and  various  transactions  thereof.  In 
such  a  case,  if  the  defendant  pleads  that  he  is  not  a  putner, 
the  plea  must  be  accompanied  with  an  answer  and  a  discovery, 
as  to  all  the  circumstances,  specially  charged  as  evidence  of  the 
partnership.' 

1  Hare  on  IKacoT.  34-36 ;  Crow  t>.  Tyrell,  8  Madd.  B.  409. 

3  Hare  on  Kscor.  S2-33  ;  Sanden  e>.  Eing,  6  Madd.  61 ;  S.  C.  cited  2  Sun.  & 
Stu.  274. 

3  Hare  od  DIkov.  34,  35 ;  Drew  v.  Dreir,  2  TeB.  &  Beam.  159 ;  Sanders  t>. 
King,  8  Madd.  61 ;  S.  C.  cited  2  Sim.  &  Stu.  274.  Mr.  Hare  haa  taHy  explained 
these  tiro  ckraea  of  cases  ;  and  I  gladly  refer  tbe  reader  to  his  able  exposition 
of  them.  Hare  on  Discov.  p.  90-36.  I  ]iare  contented  myaelt  with  the  short 
iUostrationB  in  the  text  la  Sanders  r.King,  6  Madd.  61 ;  8.  C.  cited  2  Sim. 
&  Stu.  274,  Sir  John  Leach  (T.  C.)  with  reference  to  a  plea  of  partuerahip, 
after  the  obserrations  quoted  in  Ante,  §  673,  said:  "This  practice  seems  to 
afford  a  very  strong  analogy  fbr  the  present  pnrpose.  There  the  defendant 
affirms  upon  his  oath,  that  there  is  no  equitable  matter  to  destroy  the  legal  bar 
of  the  release ;  yet  he  is  nevertheless  bound  to  accompany  his  plea  with  an 
answer  and  discoTery  as  to  OTery  circumstance  charged  as  evidence  of  that 
equity.  ,  Here  the  defendant  affinns  upon  lus  oath,  that  there  is  no  partnership ; 
and,  by  analogy,  it  seems  to  follow,  that  he  is  nerertheless  bound  to  accompany 
his  plea  with  an  answer,  and  a  discorery  as  to  every  circumstance  charged  as 
evidence  of  the  partnership.  Adopting,  tberefbre,  this  analogy  for  the  present 
purpose,  it  famishes  this  rule,  that  a  plea,  which  negatives  the  pl^tiff 's  title, 
thongh  it  protects  a  defendant  generally  from  answer  and  discovery  as  to  the 
subject  of  the  suit,  does  not  protect  him  from  answer  and  ^scovery,  as  to  such 
autten  as  are  specialty  charged  w  evidence  (f  the  pl^ntiff's  title.    Accwdtng 
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§  676.  The  origin  of  tbis  class  of  pleas  may  be  easily 
traced  to  a  change  in  the  frame  and  character  of  Bills  and 
pleadings,  from  those  which  existed  under  the  old  practice 
(rf'  the  CoDit.     The  Bills  were  formerly  of  a  very  simple 

to  this  role,  this  plea,  b^g  naaccompanied  by  an  aoawer  and  diMorerj,  ai  to 
the  circamsUncea  apecially  charged  as  eTideitce  of  the  partnenfaip,  should  be 
OTemiled ;  bat,  being  a  new  case,  the  defendant  must  be  at  libertj'  to  amend  his 
plea."  In  all  caseg  of  tbia  sort,  it  is  important  for  the  plaintiff  in  his  Bill,  if  be 
means  to  relj  on  ciicnnutances  as  eTidence  in  support  of  his,  the  plaintiff's 
title,  and  of  which  he  seeks  a  discorery,  that  be  should  apeciallj  charge  siicli 
circumstances  as  evidence  of  his  title,  othenriec  the  defendant  maj'  plead  a 
negadve  pica,  denjiing  the  plaintiff's  title,  without  any  accompanying  answer. 
Indeed,  in  such  a  case,  the  answer,  if  it  claiois  a  debt,  will  overrule  the  pies. 
Thus,  where  to  a  creditor'!  Bill  the  defendant  pleaded,  that  the  deceased  wsa 
not  indebted  to  the  plaintiff  at  her  death,  and  accompanied  the  plea  with  an 
answer  denjing  the  debt,  and  the  manner  in  which  it  was  contracted ;  it  was 
hdd,  that  the  answer  overruled  the  ple&  On  ^lal  occasion,  tbe  Vice-ChaDcellor 
said :  "  To  apply  these  piinciples  to  the  present  case ;  If  the  testatrix  were  not 
at  her  death  indebted  to  the  plaintiff  in  any  sum  of  money,  then  the  plaintiff's 
title  to  any  relief,  or  to  any  discovery  upon  this  Bill,  wholly  fails ;  and  the  plea 
of  no  debt  is  a  full  bar  to  the  whole  suit;  unless  the  plaintiff  has  sought  fiosi 
the  defendant  a  discovery  of  any  circumstances,  by  which  the  existence  of  the 
alleged  debt  ia  to  be  established ;  and  then  the  defendant,  although  by  his  plea 
he  may  deny  the  debt,  must  still  answer  as  to  the  particular  discovery,  which  is 
thus  sought  from  him.  But,  in  order  that  a  defendant  may  in  such  a  case  know, 
what  is  the  particnlar  diecoveiy,  which  the  plaintiff  requires  from  him,  it 
is  incumbent  upon  tbe  plaintiff  distinctly  to  state  it  in  the  Bill ;  and  the  com- 
mon form  of  doing  tbis  is,  by  the  plaintiff's  charging  as  evidence  of  his  title,  the 
particular  matters,  as  to  which  he  seeks  a  discovery  from  the  defendant.  Unless 
the  defendant  is  distinctly  informed  by  tbe  plaintiff  what  are  tbe  particular 
matters  affecting  his  title,  as  to  which  ho  seeks  such  discovery,  the  defendant, 
not  knowing  what  he  is  expected  to  answer,  ia  not  to  answer  at  all.  The  pl^n- 
tiff  in  the  present  Bill  gives  no  distinct  information  to  the  defendant,  that  he 
seeks  any  discovery  from  him,  for  the  purpose  of  establishing  the  e:asteQce  of 
tbe  debt  Tbe  defendant's  plea,  therefore,  of  no  debt,  was  a  full  bar  to  the 
whole  discovery,  as  well  as  to  the  relief.  And  the  defendant  as  much  overruled 
hia  plea  by  answering  to  the  debt,  as  be  would  have  overruled  it  by  answering  to 
any  other  part  of  tbe  Bill.  IT  upon  the  filing  of  this  plea,  the  plaintiff  bad  de- 
sired a  particular  discovery  from  the  defendant,  as  to  any  circumatancea,  by 
which  the  debt  was  to  be  established,  he  would  have  amended  his  Bill,  and 
woald  have  charged,  as  evidence  of  his  title,  the  special  matter*,  which  he  le- 
qoired  to  be  answered."  Thring  v.  Edgar,  3  Sim.  &  Stu.  in,  280, 281.  But 
tee  Jones  v.  Davis,  16  Yes.  269 ;  Arnold  tr.  Hoafbrd,  1  UcCIel.  &  Tounge, 
830;  Hare  on  DIbcot.  se,  36, 
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character,  not  taking  any  notice  of  the  real  or  supposed  de- 
fence, which  would  be  set  up  by  the  defendant.  The  defence 
came  out  upon  a  plea ;  and  the  repHcation  stated  the  matter  in 
avoidance  of  the  plea ;  and  then  the  r^oinder  denied  the  mat- 
ter in  the  replication ;  and  the  parties  were  then  at  issue. 
When,  for  example,  according  to  the  old  practice,  a  plaintiff  by 
bis  Bill,  stated  a  case  for  relief;  if  there  had  been  a  former 
decree  on  the  merits,  which  he  sought  to  set  aside,  on  account 
of  fraud  in  obtwiing  the  decree,  the  Bill  did  not,  in  any  man- 
asr  whatsoever,  allude  to  the  decree.  It  was  left  to  the  de- 
fendant to  plead  the  decree,  as  a  defence,  barring  the  plaintiff's 
right.  And  the  pltuntiff  then,  by  his  replication,  would  reply, 
that  the  decree  had  been  obtwned  by  fraud:  by  which  the 
pluntiff  would  admit,  that  the  decree  was  a  bar,  if  not  capable 
of  impeachment  on  the  grouud  of  fraud.  The  defendant 
would,  by  his  rejoinder,  avoid,  or  deny  the  charge  of  fraud,  and 
sustain  the  decree  ;  and  the  issue  would  be  simply  on  the  fact 
of  fraud.^  In  such  a  case,  it  is  manifest,  that  no  answer,  on 
the  part  of  the  defendant,  to  the  charges  of  fraud,  would  be 
proper ;  for,  as  no  such  charges  were  in  the  Bill,  no  discovery 
would  be  sought,  or  would  be  proper.  In  truth,  if  there  were 
any  answer  in  such  a  case,  it  would  overrule  the  plea.' 

1  Mit£  Eq.Tlhy  Jeremy,  948,  nota  (e)  ;  Beamea,  FL  in  £q.  2-4. 

"  See  GUb.  For.  Rom.  58,  69  ;  Mitf.  Eq.  PI.  by  Jeremy,  299 ;  Beamei,  PI.  in 
Eq.  87,  Sa.  In  Mitf.  Eq.  PI.  by  Jeremy,  299,  it  ia  aaiil :  "  A  defendaot  may  also 
•apport  bis  plea  by  an  answer  touching  any  tbing  not  charged  by  the  Bill,  as 
notice  of  a  title,  or  fraud;  fbrby  racb  an  auiwer  notbjng  ib  put  in  Jsine,  covered 
by  the  plea  from  being  put  iu  issue,  and  the  answer  can  only  be  used  to  support 
or  disprove  the  plea.  But  if  a  plea  ia  coupled  with  an  answer  to  any  part  of 
the  Bill,  covered  by  the  plea,  and  which  consequently  the  defendant  by  the  plea 
declines  to  answer,  the  plea  will,  upon  argument,  be  overrated."  For  the  former 
portion,  he  cited  Glib.  For.  Rom.  S8,  where  it  is  said :  "  But  you  may  answer 
any  thing,  which  it  not  charged  in  tlie  Bill,  in  gvhsidiwa  of  your  plea ;  as  yon 
may  deny  notice  in  yonr  answer,  which  you  deny  also  in  your  plea,  because 
Utat  is  not  putting  any  thing  in  issue,  which  you  would  cover  by  your  plea  frton 
being  put  in  issue  ;  but  it  is  adding  by  the  way  of  answer,  that  which^will  sup- 
port your  plea,  and  not  an  answer  to  a  charge  in  the  Bill,  which  by  your  plea, 
yon  would  decline."    But  qanre,  if  this  doctrine  be  maintainaUe  ?    Uast  not 
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g  677-  'I^  mode  of  pleading  continued  for  a  great  length 
of  time  ;  and  was  originally  derived  from  the  Civil  Law.  For 
by  that  law,  after  the  libel,  the  defendant  put  in  his  exceptioB 
(ezcepiio) ;  then  the  plaintiff  put  in  hia  replication  (repUeatio)  ; 
and  then  came  the  rejoinder  and  subsequent  pleadings,  until  the 
parties  had  arrived  at  a  definite  issue.  Thus,  we  find  in  the 
Digest,  that  in  the  first  place  came  the  definition  of  the  excepUa, 
which  has  been  already  ated ; '  then  the  definiticHi  of  a  replicar 
tion  ;  Replieatio  eat  contraria  excepUo,  quasi  exe^tionia  ezcep- 
tio  ;  or  more  fully :  Replicationes  nihil  alind  sunt,  guam  ejcep- 
fumes,  et  a  parte  aetoria  veniunt'  And  then  there  is  added: 
Sed  et  contra  repHeaHonem  aolet  dart  MpUeaUo  ;  et  contra 
triplieationem  rvrsua :  et  deinc^a  multipUcantur  nomina,  dmm 
aut  Reua  out  Actor  ohjecit.' 

§  678>  But,  when  a  change  of  the  frame  of  pleadings  took 
place,  and  special  replications,  rejoinders,  and  surrejoinders,  fell 
into  disuse ;  and  the  Bill,  instead  of  relying  solely  on  the  mat- 
ter, constituting  the  plaintiff's  original  case,  proceeded  to  antici- 
pate the  defence ;  and  charged  facts  to  avoid  that  defence, 
(thus  performing  the  double  functions  of  a  Bill,  and  <^  » 
repUcation  und«r  the  old  pracdce,-)  and  required  a  discovery 
as  to  the  matters  charged ;  a  change  in  the  mode  of  making 
his  defence  became  indispensable  for  the  protection  of  the  de- 
fendant ;  and  he  was  compelled  to  put  in  a  plea,  which  was  in 
part  both  a  plea  and  a  rejoinder.  That  is,  he  was  obliged  to 
plead  the  bar,  and  to  negative  the  charges  and  circumstances, 
which  sought  to  avoid  it  And  as  a  discovery  was  sought,  io 
relation  to  these  very  matters  charged  in  avoidance,  he  was 

an  anstrer  be  to  mUten  cbarged  in  the  Bill?  If  the  atuwer  ii  «■  to  otlm 
matterB,  ia  tl  not  irreleTant  ?  Can  tbe  defendknt  make  hia  aniwer  eTidenee  in 
rapport  of  hia  plea,  when  not  roiponnve  to  the  Bill  ?  See  Beames,  P).  in  £q. 
36-88 ;  Arnold's  tMe,  Gilb.  For.  Bom.  6S.  Sea  Thring  v.  Edgar,  8  Sim.  &  Stn. 
S74. 

1  Aote,  §  650 ;  Dig.  lib.  U,  tit  I,  I  i. 

SDig.  Lib.  44,  tiL  1,13,31. 

3  Dig.  Idb.  U,  tit  t, I.  3,18. 


-obvGoo»^lc 


CH.  Xllt.]  PLEAS.  609 

also  c(Hnpelled  to  accompany  his  plea  with  an  answer,  fully  di^ 
covering,  and  responding  to  these  matters.  Under  such  cir- 
cumstances, the  objection,  Non  potest  adduei  exc^tio  ejusdem 
rei,  CUJU8  petitur  disaoluiio,  did  not  apply.  For  the  material 
issue  between  the  pardea  was  not  the  bar  set  up  in  defence  ; 
bat  it  was  the  facts  and  charges  set  up  in  the  Bill  to  avoid  it.^ 
Nor  was  the  plea,  under  such  circumstances,  liable  to  the  im< 
putation  of  duplicity ;  for  it  confined  in  the  whole  but  one  sin- 
gle defence.  And  the  answer  was  necessary  in  support  of  the 
plea ;  because  the  plaintiff  was  entitled  to  the  discovery  of  the 
facts  and  charges,  stated  In  his  Bill,  in  avoidance  of  the  bar,  and 
which  might  be  indispensable  to  prove  his  case  at  the  hearing.' 

§  679-  Having  thus  explained  the  origin,  if  not  having  thus 
vindicated  the  importance  and  justice,  of  what,  with  no  very 
great  propriety,  is  called  a  plea  not  pure,  or  an  anomalous  plea, 
let  us  now  proceed,  first,  to  the  consideration  of  the  allega- 
tions, which  such  a  plea  ought  to  contain,  or  to  omit ;  and  next, 
to  the  consideration  of  what  the  accompanying  answer  should 
eont^n,  or  should  omit  ,*  both  of  which  are  of  great  practice 
importance. 

§  680.  First,  as  to  the  plea.  It  has  been  a  matter  of  much 
juridical  discussion  and  controversy,  whether,  in  the  case  of  a 
plea  to  a  Bill,  which  Bill  admits  a  good  bar  or  defence  to  exist 
to  the  suit,  and  then  states  facts  and  circumstances  in  avoidance 
of  such  bar  or  defence,  the  plea  should  negative  those  facts  and 
circumstances,  or  should  simply  plead  the  bar  or  defence  with- 
out more,  and  rely  on  the  accompanying  answer  alone  to  negi^ 
five  and  disprove  them.  It  is  now  firmly  established,  that  the 
plea  itself,  as  well  as  the  answer,  must  contain  averments,  neg- 
ativing the  facts  and  circumstances,  so  set  up  in  the  Bill  in 


I  Gilb.  For.  Bom.  SC,  fiS ;  Bajley  tr.  Adami,  6  Tei.  696,  696 ;  Cooper,  Eq.  PI. 
S27,  23B. 

9  See  Beamei,  PI.  in  Eq.  S-fi;  Bsfle^  o.  Adams,  6  Tes.  697,  &98  ;  Ante, 
1 671,  note ;  Emu  v.  Hvrii,  3  Tei.  &  Beain.  364. 
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avoidance  of  the  bar  or  defence.  For  otherwise,  the  plea  will 
not  amount  to  a  complete  defence  to  the  Bill ;  since  the  denial 
of  those  facts  and  drcomatanceB  is  in  truth  the  only  point  in 
controversy.^     If  those  facta  and  circumstances  do  not  exists 


1  Mitf.  Eq.  PL  by  Jeremy,  239-244,  298,  299 ;  Haatk  t>.  Corning,  8  Paige,  R. 
566.  It  may  be  thonglit,  that  Lord  Cottenh&in'a  renuirki  id  I'aley  v.  Hill,  3 
Myloe  &  Craig,  479, 4S0,  461,  comewhat  limit  this  doctrine.  But  it  ia  not  lo. 
Tlierc  the  plaintiff,  by  ihe  statute  of  liroitationB,  e^ipreealy  negatived  any  prran- 
IM  widiin  ax  years ;  knd  the  veiy  qneslion  waa,  whetlier  there  should  not  bo  tui 
answer  in  support  of  the  plea,  averring  the  special  circnnutances  set  up  in  the 
Bill  to  establish  a  promise  and  to  avoid  the  bar.  It  was  decided  upon  the  clear- 
est principles  of  Equity,  that  there  should  be  such  an  ansirer.  Lord  Cotteu- 
ham  on  that  ocoauon  said  :  "  The  Bill  in  this  case  is  foauded  npon  the  principle 
of  anticipating  a  legal  bar  in  the  shape  of  a  plea  of  the  sUtute  of  limitation!; 
and,  with  that  view,  it  introduces,  in  the  usual  way,  a  charge,  which,  if  true, 
would  remove  the  bar,  by  preventing  the  operation  of  the  statute.  That  is  the 
neat  statement  of  the  point,  and  it  certmnly  raises  a  question  applicable,  not 
only  to  the  slatnto  of  limitatioDS,  but  to  every  case  where  a  charge  is  to  be 
found  in  a  Bill,  which,  if  true,  would  remove  an  expected  legal  bar.  The  de- 
fendants plead  the  legal  bar.  No  objection  is  tiikcn  to  the  averments  of  the 
plea ;  but  the  objection  is,  that  the  alli^gation,  which,  if  trae,  meets  the  bar,  and 
il  very  properly  excluded  from  the  plea,  is  not  answered.  The  answer  does  not, 
in  terms,  negative  that  allegation  ;  and  the  ailment  is,  that  under  these  circunn 
stances,  the  Court  must  adjudicate  upon  the  plea,  and,  that  the  question,  whetheF 
that  allegation  be  or  be  not  true,  although  a  material  part  of  Uie  case  in  order 
to  try  the  truth  of  the  plea,  is  not  a  material  circumstanee  upon  the  argument 
of  the  plea;  in  other  words,  that  the  Court  would  be  bound  to  allow  the  plea,  al- 
though there  was  no  statement  in  the  answer  to  destroy  the  effect  of  the  allega- 
tion in  the  Bill,  introduced  Jbr  the  purpose  of  meeting  and  displacing  the  antic- 
ipated bar.  Now,  independently  of  authority,  and  having  been  occasionally 
engaged  in  cases  of  this  sort  for  upwards  of  thirty  years,  I  have  always  consid- 
ered it  to  be  one  of  the  best  established  principles  of  pleading,  tbat  this  could 
not  be  done.  I  have  always  understood,  that  where  a  Bill  contained  an  allega- 
tion,  which  would  meet  the  legal  bar,  the  defendant  could  not  plead  the  legal  bar 
without  negativing  that  allegation.  That  applies  to  all  cases  of  this  kind, — 
to  pleas  of  the  statute  of  limitations,  pleas  of  fraud,  and  so  forth.  Lord  Bedcs- 
dale  lays  down  the  rule  very  cloariy.  Lord  Eldon  not  only  lays  it  down,  but 
rests  his  decision  upon  it  in  Bayley  v.  Adams,  6  Yes.  SS6  ;  for  the  result  of  that 
case  was,  as  appears  from  the  mai^nal  note,  and  his  Lordship's  judgment,  that 
the  charges  in  the  Bill  were  not  sufficiently  answered,  and  the  qnestion  was, 
whether,  under  those  circumstances,  the  plea  was,  or  was  not  to  be  allowed.  It 
was  argued,  that,  if  the  charge,  introduced  for  the  purpose  of  meeting  the  pteft, 
has  not  been  sufficiently  answered,  the  proper  course  is  to  lake  exceptions  to  the 
answer.    Tbat,  however,  b  not  so.    The  plaintiff  cannot  except  to  tbe  annror. 
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ibe  bar  or  defence  is  admitted  by  the  plaintiff  to  be  peifect.  If 
tbey  do  exist,  the  defendant  must  equally  adoiit  that  the  bar  or 
defence  is  fatally  defective.^  Some  illustratioas  of  this  doctrine 
will  occur  in  the  subsequent  pages.' 


until  after  tlie  argument  on  the  Talidity  of  the  plea ;  fbr,  t^  excepting  to  tbe 
sanrer,  he  would  admit  the  validit;  of  the  plea.  (Red.  Fl.  317,  4th  ed.)  The 
nason  of  the  rale  is  not  very  material ;  for  we  find  it  not  ODly  laid  down  by 
Lord  Redesdale  and  Lord  Eldon,  but  received  as  the  Dniver«a]  rule  in  praclice. 
ne  whole  machinerj  of  pleading  in  Eqnity  it  MiinDwhat  cnmbrona,  and  not 
quite  well  rednced  to  print^iple.  At  the  same  time  we  must  recollect,  that  the 
plaintiff,  by  the  mode  of  pleading  be  bas  adopted,  furnishes  hunself  with  a  spe- 
cial replication  in  the  Bill,  if  he  anticipates  the  defence  by  introducing  a  charge 
which  would  meet  it.  If  the  defendant  bad  pleaded  the  statute,  the  pUtintiflT, 
according  to  the  old  practice,  would  reply  the  matter  here  stated  by  way  of 
cbai^.  That  would  be  a  special  rcptication,  a  course  which  is  not  now  per- 
mitted ;  but  the  plaintiff  does  that,  which  is  equivalent  to  it,  by  framing  his  Bill 
itt  the  manner  he  has  adopted  here.  Now,  the  defendant  cannot  plead  to  the 
whole  of  such  a  Bill  as  that;  for  the  legal  bar  is  not  the  only  question  to  be 
tried.  There  are  two  questions ;  first,  whether  the  legal  bar  would  apply ;  and, 
•ecoodly,  if  it  would,  whether  it  is  not  defeated  by  the  circumstances  charged  in 
the  Bill  for  the  purpose  of  meeting  it  Then  the  defendant  puts  in  the  plea, 
pleading  the  legal  bar ;  and  takes  issue  on  that  matter,  ivhich  is  to  deprive  the 
legal  bar  of  its  effect  The  Court  requires,  that  he  should  meet  that  allegation 
in  the  Bill,  which,  if  true,  would  show,  that  the  bar  ought  not  to  prevail ;  other- 
wise, the  Court  would  be  deciding  upon  the  legal  bar  without  the  advantage  of 
the  plaintiff's  oath,  as  to  whether  there  was  not  something  in  the  case,'which 
woiddmake  that  legal  bar  inoperative.  The  Court,  tboreforo,  requires,  that  the 
defendant  should,  at  least  to  the  extent  of  his  oath,  pledge  himself  to  the  denial 
of  that,  wUcb,  if  true,  would  defeat  the  legal  bar.  These  defendants  have 
pleaded  the  l^al  bar ;  but  they  have  left  quite  untouched  the  charges  intro- 
dnced  for  the  purpose  of  obviating  that  bar.  It  is  a  question  which  alt  author- 
idea  and  the  universal  practice  of  the  profession  have  determined ;  and  I  have 
no  doubt,  witboQt  hearing  the  counsel  for  the  plaintiff,  that  the  Vice- Chancellor's 
decision  was  right."     See  2  Daniell,  Ch.  Pr.  112-128. 

>  Uitf.  Eq.  Fl.  by  Jeremy,  240-S44 ;  Beames,  Fl.  in  Eq.  27-S2 ;  Cooper,  Eq. 
PI.  227, 228 ;  Bayley  r.  Adams,  8  Ves.  588, 594-599  ;  Cork  u.  Wilcock,  5  Madd.  R. 
S28,  SSO;  Hart  n.  Coming,  S  Paige,  H.  £66.  This  question  is  most  elaborately 
reasoned  ont  by  Lord  Bedesdalc,  in  considering  the  question,  where  a  decree  is 
songht  to  be  avoided  for  fraud.  Bat  his  reasoning  is  equally  applicable  to  all 
other  cases ;  and,  therefore,  it  is  here  cited  at  large.  "  If,"  says  he,  "  a  Bill  is 
brought  to  impeach  a  decree  on  the  ground  of  fraud  used  in  obtaining  it,  which, 
H  faai  beon  observed,  may  be  done  without  the  previoos  leave  of  tiie  Court,  the 

•  Pom,  i  Ml-889. 
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§  681.  Secondly  ;  as  to  the  answer  in  support  of  the  plea. 
In  order  to  require,  or  even  to  justify,  such  an  answer,  th«« 


decree  roa^  be  ple&ded  in  bar  of  the  suit,  iritb  aTerments  negativing  the  charges 
of  fraud,  supported  by  au  aDswer  fully  denyiog  them.  Whether  avenneDtg, 
negativing  the  charges  of  fraud,  are  necessary  to  a  plea  of  this  description,  Kp- 
pears  to  have  been  a  question  much  agitated  in  recent  cases;  upon  which  it  may 
be  observed,  that  -nithout  such  averments,  if  the  decree  vere  admitted  by  the 
Bill,  nothing  would  be  put  in  istue  by  the  plea.  The  qaesUon  in  the  cauae 
must  be,  not  whether  euch  a  decree  had  been  made,  but  whether  such  a  decree 
having  been  made,  it  ought  to  operate  to  bar  the  plaiotiS^s  demand.  To  avrad 
its  operation,  the  Bill  must  allege  the  fraud  in  obt^ning  it ;  and  to  sustain  it  a< 
a  bar,  the  i'act  of  fraud  most  be  denied  and  put  in  issue  by  the  plea.  For,  upon 
the  questioD,  -whether  the  decree  ought  to  operate  aa  a  bar,  the  fact  of  fraud  ii 
the  only  point  upon  which  issue  can  be  joined  between  the  parties;  and  unless 
the  plea  covers  the  fact  of  fraud,  it  does  not  meet  the  case  made  by  the  Bill ; 
and  on  argument  of  the  plea,  the  charge  of  fraud  not  being  denied  by  the  plea, 
mnat  be  taken  to  be  true.  If  the  Sill  states  the  decree  only  as  a  pretence  of 
the  defendant,  which  it  avoids  by  stating,  that,  if  any  such  decree  had  been 
made,  it  had  been  obtained  by  fraud,  the  decree  must  be  pleaded ;  because  the 
fact  of  the  decree  ia  not  admitted  by  the  Bill ;  and  the  charge  of  fraud  must 
also  be  denied  by  the  plea  for  the  reasons  before  stated.  If  the  Bill  states  the 
decree  absolutely,  but  charges  fraud  to  impeach  it,  yet  the  decree  most  be 
pleaded ;  because  the  decree,  if  not  avoidable,  is  alone  the  bar  to  the  suit;  and 
the  fraud,  by  which  the  bar  is  Bought  to  be  avoided,  must  be  met  by  negative 
averments  in  the  plea;  because,  without  such  averments,  the  plea  would  admit 
the  derree  to  have  been  obtained  by  fraud,  and  would  therefore  admit  that  it 
formed  no  bar.  When  issue  is  joined  upon  such  a  plea,if  the4ecreeis  admitted 
by  the  Bill,  the  only  subject,  upon  which  evidence  can  be  given,  is  the  fact  of  fnud. 
If  that  should  be  proved,  it  would  open  the  plea  on  the  heanvgof  the  cause;  and 
thedefendantwould  then  be  put  toanswer  generally,  and  to  malce  defence  to  the 
Bill,  as  if  no  such  decree  had  been  made.  The  object  of  the  plea  is  to  prevent  the 
necessity  of  entering  into  that  defence  by  trying  first  the  validity  of  the  decree. 
If  the  evidence  of  fraud  should  lail,  the  decree,  operating  as  a  bar,  would 
determine  the  suit,  as  far  as  the  operation  of  the  decree  would  extend.  It  has 
also  been  objected,  that  a  plea  of  the  decree  is  a  plea  of  the  matter  impeached 
by  the  Bill.  But  the  frame  of  a  Bill  in  Equity  necessarily  produces,  in  various 
inslances,  this  mode  of  pleading.  If  the  Bill  stated  the  tide,  under  which  the 
pbintiff  claimed,  without  stating  the  decree,  by  which  it  had  been  affected,  the 
defendant  might  have  pleaded  the  decree  alone  in  bar.  K  the  Bill  stated  the 
plEuntiff's  tide,  and  also  staled  the  decree,  aud  alleged  no  fact  to  impeach  it ; 
and  yet  sought  relief  founded  on  the  title  concluded  by  it,  the  defendant  might 
demur ;  because  upon  the  face  of  the  Bill  the  title  of  the  plaintiff  would  appear 
to  be  so  concluded.  But  as  in  the  form  of  pleading  in  Equity,  tlie  Bill  may  slate 
the  title  of  the  plaintiff,  aud  at  the  same  time  state  the  decree,  by  which,  If  not 
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mast  be  some  specific  {acta  duu-ged  in  tbe  Bill,  to  which  sudi 
an  answer  ia  a  proper  response.  A  Bill  maj  be  specific  in 
two  respects.  It  may  allege  a  particulac  fact,  and  charge  that 
the  evidence  theret^  is  in  the  possession  of  the  defendant ;  or 
it  may  be  specific  in  charging  a  general  &ct,  such  as  the  iact 
up«Mi  which  the  title  of  Ae  plaintiff  is  foonded,  and  charge 
particular  circumataifises  to  prove  that  general  &ct,  and  reqoire 
discovery  thereof  from  the  defendant.  It  is  necessary,  in  ordw 
to  the  allowance  of  an  answer  in  support  of  a  plea,  that  the 
Bill  should  contain  some  charge  of  one  kind  or  of  the  other,* 
Therefore,  where  the  Bill  does  not  charge  any  spedfic  fact,  io- 
oon»9tent  with  the  plea,  negativing,  and  avoiding,  as  it  were, 


impeaclied,  diat  title  would  be  concluded,  &nd  tben  avoid  the  operation  of  die 
dacree,  hj  alleging,  tliat  it  Iiad  been  obtained  bj  frand ;  if  the  defendant  conld 
not  take  Uie  judgment  of  the  Court  upon  the  concIuNveness  of  the  decree  hj 
plea,  upon  which  the  matter,  by  which  that  decree  was  impeacbed,  would  alone 
be  an  issue,  he  must  enter  into  the  same  defence,  (by  evidence,  ae  well  as  br 
sniwer,)  as  if  no  decree  had  been  made ;  and  would  be  iuTolred  in  all  tbe 
expense  and  Tezation  of  a  second  litigation  on  the  subject  of  a  former  nnt, 
which  tbe  decree,  if  unimpeached,  had  concluded.  It  is  therefore  permitted  to 
him  to  AToid  entering  into  the  general  question  of  the  pl^ntiff's  tjlle,  as  not 
affected  by  tbe  decree,  by  meeting  the  case  made  by  the  plaintiff,  which  cui 
alone  give  him  a  right  to  call  for  that  defence,  namely,  the  fact  of  fraud  in 
obtaining  the  decree.  This  has  been  permitted  to  be  done  in  the  only  way,  in 
which  it  can  be  done,  hy  pleading  the  decree  with  aTerments,  denying  the  fraud 
alleged ;  and  those  averments  being  the  only  matter  in  israe,  tbey  are  neces- 
sarily of  tbe  very  snbetanca  of  tiie  plea.  The  decree,  if  obtained  by  fVand, 
would  be  no  bar ;  and  nothing  can  be  in  issue  on  a  plea,  but  that  which  is  coa- 
l^ed  in  the  plea  ;  and  erery  chai^  m  the  BiU  not  negatived  by  the  plea,  i* 
taken  to  be  true  on  argument  of  the  plea.  If,  therefore,  the  decree  merely 
were  pleaded  on  argument  of  the  plea,  tbe  charge  of  fraud  must  be  taken  to  be 
tme,  and  the  plea  ought  therefore  to  be  ovemled.  But  if  on  argument  the 
plea  were  allowed,  or  if  the  plaintiff,  without  argaing,  replied  to  the  plea,  no 
evidence  conld  be  given  on  the  charges  of  traud  to  avtnd  the  plea ;  and  tbe  de- 
fendant proving  his  plea,  that  is,  proving  tbe  decree  and  nothing  more,  would 
be  entitied  to  have  the  Bill  dismissed  at  the  hearing."  Uitf.  £q.  Ft.  by  Jeremy, 
2S9~243  and  note  (g).  See  also  2  Ves.  b  Beam.  364 ;  8  Mad.  R.  64 ;  3  Sim. 
&  Sttt.  279 ;  Ante,  g  671,  note. 

1  Hare  on  Discor.  36,  87 ;  Uaicgregor  t>.  East  India  Company,  3  Sim.  B.  4S6 ; 
James  v.  Sadgrove,  1  Sim.  *  Stu.  4  ;  Hindman  v.  Tayko-,  2  Bro.  Ch.  B.  T ; 
Post,  5  764. 
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tliat  plea  hj  anticipation,  but  only  alleges,  generally,  that  the 
defendant  holds  papers  and  writings,  by  which  the  truth  of  the 
several  matters  charged  in  the  Bill,  or  some  of  them,  would 
appear,  (which  matters,  if  trae,  would  not  affect  the  validity  of 
the  plea,  but  would  leave  it  with  its  fiill  force,)  it  is  not  neces* 
sary  to  put  in  an  answer  in  support  of  the  plea  ;  for  nothing 
is  charged,  which  is  specific  in  any  point  <^  view,  to  defeat  the 
plea,  and  an  accompanying  answer  is  minecessary ;  and  indeed, 
is  improper,  since  it  would  overrule  the  plea.* 

§  681  a.  But  if  the  Bill  should  contun  allegations,  which, 
if  true,  would  defeat  the  bar  set  up  by  the  plea,  in  such  a  case 
the  plea  cannot  be  pleaded  to  the  discovery  prayed  by  the  Bill, 
although  the  Bill  merely  charges,  in  general  terms,  that  the 
defendant  has  in  his  custody  or  power,  divers  books,  papers, 
and  writings,  by  which,  if  produced,  the  truth  of  the  several 
matters  aforesud,  or  some  of  them,  would  appear.  For  in 
such  a  case  there  might  be  an  answer,  negativing  the  existence 
of  such  books,  papers,  and  writings  ;  or  there  might  be  a  dis- 
covery, which,  when  made,  might  completely  prove  a  case, 
which  would  displace  the  bar." 


1  Bare  on  Dikot.  87;  Macgregor  v.  Etut  India  Company,  3  Sim.  R.  i5>; 
HaTdptan  r.  EUamea,  2  Mf  Ine  &  Keen,  743,  774  ;  Cooper,  £q.  PI  S2S,  !!9 ; 
Mitf.  Eq.  PI.  by  Jeremy,  269-2T2 ;  Forb«a  i;.  Skeltoa,  8  Sim.  R.  S3S. 

>  Clayton  n.  Eari  oT  Winchebea,  3  YouDge  &,  Coll.  3S3  ;  Lord  PortaHington 
V.  Soulby,  6  Sim.  R.  S5G  ;  James  v.  Sandgrove,  1  Sim.  &  Stn.  i ;  Macgregor  v. 
Eaat  India  Company,  3  Sim.  K.  455.  This  last  case  may  be  tliougbt  to  ioTcdTC 
some  qualification  or  contradiction  of  the  doctrine.  Bnt  perbape,  correctly  eon- 
ridered,  it  a  reconcilable  witli  it ;  for  tbe  Coart  seemed  to  tbink,  tbat  the  Bill 
contained  no  allegation,  that  there  bad  been  any  promise  irithin  six  years  to  pay 
tbe  debt,  and  therefore  a  pare  plea  of  the  statute  of  limitations  was  proper ;  and 
that  tbe  general  language  of  the  Bill,  that  the  defendant  had  books,  papers,  &&, 
in  bis  custody,  which  would  prove  the  allegations  in  the  Bill;  or  some  of  them, 
did  not  call  for  any  discovery,  which  would  avoid  the  bar.  Lord  Abinger,  in 
Clayton  v.  Eari  of  Winchelsea,  3  Youngc  and  Coll.  fi83,  689,  thought  the  case 
of  Macgt«gor  D.  East  India  Company  incorrectly  decided;  and  that  a  plea  <^  the 
statute  of  limitations  was  not  maintainable  to  a  Bill  of  Discovery.  Bnt  this 
must  be  underltood  in  a  qualified  sense ;  for  if  nono  of  the  facts  songht  to  bo 
discovered  would  avoid  the  bar,  then  it  would  seem,  tbat  the  plea  was  good. 
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§  682.  So,  unless  it  t^pears  from  the  frame  of  the  Bill, 
that  some  discovery  is  sought  from  the  defendant,  by  which 
the  existence  of  the  title  of  the  plaintiff  is  to  be  established,  no 
answer  is  necessary  or  proper  ;  for,  in  order  that  a  defendant 
may,  in  such  a  case,  know  what  is  the  particular  discovery, 
which  the  plmntiff  requires  of  him,  it  ia  incumbent  upon  the 
f  distinctly  to  state  it  in  his  Bill.     And  the  common 


But  his  Lord«lup'B  opinion,  that  the  general  ttUegatioiiB  in  the  Bill,  a«  to  papen 
Bud  documents,  &c.,  are  sufficient  to  require  a  ditcoveiy  by  answer,  Beemi  well 
founded.  On  this  accawon  his  Iicrdthip  said  r  "  It  appears  to  me,  that  the  qae*> 
tion  ID  this  case  rests  on  a  simple  point.  In  determining  these  cases,  one  wonld 
be  desirous,  if  possible,  to  show,  that  the  pleadings,  both  at  Law  and  in  Equity, 
were  reconcilable  with  common  sense;  and  I  think,  tluit  upon  a  careful  exam- 
ination (fr  the  principles,  on  which  they  rest,  tbej  will,  generally  speaking,  be 
found  to  be  BO.  Now,  I  think,  that  the  distinction,  which  may  serve  to  recondte 
many  of  the  cases  on  this  subject,  is  that,  which  exists  between  a  negative  and 
affirmative  plea.  If  you  charge  matters  in  the  Bill,  and  demand  discovery  as  to 
those  matters,  and  the  defendant  pleads  affirmative  matter,  the  issue  of  wMcIi 
lies  upon  him  to  prove,  and  he  then  goes  on  to  answer  any  matter  charged  in 
the  Bill,  the  answer  overrules  the  plea ;  because  it  is  whc^y  inunatetial  to  the 
plea.  But  if  he  plead  a  negative  plea ;  that  is  to  say,  if  be  traverses  matters 
cbai)^  in  Ibe  Bill,  and  the  Bill  not  only  alleges  those  matters,  but  also  that  the 
defendant  has  docnments,  which  would  prove  them,  the  plea  is  not  satisfito- 
tory,  if  he  does  not  also  deny  the  possession  of  ibose  docnmenta.  The  plaintiff 
has  a  clear  right  to  a  defence  upon  both  piunts.  No  doubt,  the  defendant,  by 
his  plea,  denies  what  the  plaintiff  puts  in  issue,  and  may  do  so  cooscientionslj 
enough.  But  if  the  plaintiff  calls  on  him  to  produce  docnmeBta  to  prove  the 
issue,  it  is  not  sufficient,  if  he  do  not  make  some  statement,  as  to  that,  which  re- 
lates to  the  proof  of  the  allegation.  It  is  said,  indeed  by  the  learned  counsel  for 
die  plaintiff,  and  very  justly,  that  in  this  Bill  there  is  no  special  chai^  that  the 
defendant  has  deeds,  which  would  show  that  be  had  taken  tithable  matters ;  but 
rarely  the  general  charge  is  sufficient  to  embrace  that.  It  states,  generally,  that 
tbe  defendant  has  documents  in  his  possession,  which  wonld  tend  to  show  the 
truth  of  the  matters  charged  in  the  Bill,  or  some  of  them.  Suppose  be  had  a 
book,  showing  tbe  produce  of  com  for  tbe  last  year ;  that  wonld  be  a  document 
I  think,  that  a  plea,  in  order  to  be  a  good  defence  as  a  negative  plea,  ought  to 
go  on  to  meet  that  part  of  the  Bill,  which  relates  to  the  proof  of  the  matter  of 
the  plea.  An  affirmative  plea  stands  on  a  different  ground."  There  does  not, 
however,  seem  to  be  any  real  distinction  between  the  case  of  an  affirmative  plea, 
and  that  ofa  n^ative  plea,  where  the  Bill  contains  charges,  anticipatory  of  (he 
plea,  and  avoiding  it,  as  has  been  remarked  by  the  learned  Bepcrters,  (3  Tounge 
tc  Coll.  ess,  note  (a);  Mitf.  Eq.  Fl.  by  Jeremy,  S70-2T3;  Post,  g  T61,  S06; 
SDanieU,Ch.Pr.  111-128, 
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form  of  doing  thia  is,  by  the  plaintiff's  charging,  as  evidence 
of  bis  title,  the  particular  matters,  as  to  which  he  seeks  a  di»> 
Govery  from  the  defendant.  Unless  die  defendant  is  distiDCtl^ 
informed  by  the  plaintiff,  what  are  the  particular  matters  affect- 
ing his  tide,  as  to  which  he  seeks  such  discovery,  the  defend- 
ant, not  knowing  what  he  is  expected  to  answer,  is  not  to 
answer  at  all.^ 


1  Thring  v.  Edgar,  2  Sim.  &  Stu.  274 ;  Pennington  o.  Beechej,  S  Km.  ft 
6tii.383;  Hue  oa  DiscoT.  S8,  39  ;  2  Dfuiell,  Ch.  Pr.  112-1I8.  Mr.  Hon  (on 
DircOT.  39,  40),  has  remarked  on  the  language  of  the  Ckiart  ia  the  caie  of 
Thring  v.  Edgar,  2  Sim.  &  Sto.  374,  cited  in  the  text,  ai  fbllowB :  "Thefonnof 
expreMOo  here  pointed  out,  it  ironld  seem,  nuut  be  confined  to  tbote  caMi, 
where  the  defendant  charges  a  particular  circnnstance  in  lupport  of  hi»  tide. 
Jt  can  acarcelj,  in  anj'  propriety  of  language,  apply,  where  the  BiO,  baTiog 
averred  the  spo^e  iacts,  upon  which  the  tide  ii  founded,  charges  in  the  c«tn- 
nuMi  ibmi,  applying  to  booki  and  papen,  that  by  them  the  truth  of  ■  the  teTcral 
matten  aforesaid,  or  some  of  them,  would  appear ; '  and  merely  adding  to  thai 
general  charge,  that  a  certain  fact  in  particular  would  thenby  be  proved.  For 
example,  if  the  Bill  insisted  upon  a  certain  agreement,  and,  m  evidence  thereof 
charged,  that  the  defendant  had  done  some  act,  manifea^ng  big  sense  of  the  ex- 
istence of  the  sgreement,  the  words  in  qneetJon  nay  be  aptly  used,  aa  indicating 
the  matter  to  be  discovered  in  the  event  of  the  defendant's  pleading  to  tbs 
general  fact  But  if  the  plaintiff  states  his  case,  ai  be  may  do,  without  alleging 
any  collateral  matter  as  evidence  of  it,  he  may  still  entitle  himself  to  an  answer, 
notwithstanding  the  plea,  if  he  adds  to  the  osual  chaise,  that  the  defendant  boldi 
papers  and  writings,  from  which  the  truth  of  the  saveial  matters  would  appear, 
an  allegation,  that  thereby  in  particular,  some  circumstances,  which  he  spedfieai 
inconusteat  with  the  anticipated  plea,  would  appear.  The  formal  words,  «d> 
verted  In,  are  then  inappropriate.  The  object  of  the  charge  is,  to  compel  an 
admiiaion,  upon  which  the  plaintiff  might  require  the  papers  to-be  produced. 
The  papers  may  constilate  evidence  favorable  to  the  plwntiff ;  the  mere  poesea- 
rion  of  them  of  itself  proves  nothbg."  See  Ante,  §  631  a,  and  note  ;  Clayton 
V.  Earl  of  Winchelsea,  9  Tounge  ft  Coll.  883,  688.  Mr.  Justice  Washington,  in 
Sims  V.  Lyle,  4  Wash.  Cir.  C.  R.  303,  304,  made  some  remarks  upon  the  nature 
and  office  of  a  plea,  and  when  an  answer  should  accompany  the  same,  which 
deserve  to  be  cited  in  this  place:  "A  plea,  being  nothing  more  than  a  special 
answer  to  the  BiQ,  setting  forth  and  relying  upon  tome  one  fact,  or  a  number  <£ 
facts,  tending  to  one  point,  sufficient  to  bv,  delay,  or  dismiss  the  suit,  it  would 
be  a  vice  in  the  plea  to  cover  any  other  parts  of  the  Bill,  than  such  as  concern 
the  particular  subject  of  the  bar ;  its  office  being  to  reduce  the  cause,  or  soom 
part  of  it,  to  a  single  point,  and  thus  to  prevent  the  expense  and  trouble  of  an 
examination  at  large.  It  is  true,  that  all  facta  eseential  to  render  the  plea  a 
ctan[Jeto  defence  to  the  Bill,  so  &r  as  the  plea  extends,  most  bo  averred  in  it, 
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§  6S3.  But  if  there  be  a  special  charge,  that  the  defeD- 
dant  holds  a  particular  document  or  paper,  or  is  acquainted 
with  a  particular  fact,  by  which  document,  or  paper,  if  ipro- 
duced,  or  by  which  &ct,  if  confessed,  the  general  title,  asserted 
by  the  plaintiff,  would  be  proved  ;  then,  and  in  that  case,  there 
must  he  an  answer  accompanying  the  plea,  which  shall  deny 
the  possession  of  the  document  or  paper,  or  the  existence  or 
knowledge  of  the  fact.^  So,  a  plea  of  no  partner^p  to  a  Bill 
for  a  partnership  account,  is  defective  in  substance,  if  not  sup- 
ported by  an  answer  to  allegations  in  the  Bill,  which,  if  true, . 
would  establish  the  partnership.'  So,  if  the  Bill  should  allege, 
that  the  defendant  has  in  his  possession,  deeds  and  papers, 

or  it  will  be  no  (lefence  at  alL  If  the  pica  be  to  the  whole  of  the  Bill,  it  mnat  cover 
the  whole,  that  it,  it  mast  the  whole  lubject,  to  wluch  the  plea  applies,  and  which  il 
profeMes  to  cover,  or  it  will  be  bad.  A>,if  the  Bill  TMpectahooM  andao  manjr 
acres  of  land ;  and  the  plea,  profecBing  to  cover  that  charge,  pteadi  only  in  bar  aj 
tothehouBo.  Butif  it  cover  the  whole  subject,  and  contains  a  full  defence  in  rela- 
tion to  it,  there  Is  no  necesstj,  nor  would  it  be  proper  to  notice  other  parts  of  the 
Bill,  not  involved  in  the  subject,  ta  which  the  pica  applies.  If  the  plea  be  onljr 
to  a  part  of  the  Bill,  the  rest  of  the  Bill  ought  to  be  answered,  or  elw  the  Court 
wouU^contidor  the  parts  not  embraced  hy  the  plea,  or  answered,  as  trne.  But 
there  is  no  instance,  where  the  plea  contains  in  itselfa  full  defence  to  the  Bill, 
&at  an  answer  is  necessary,  nnleu  it  is  rendered  so,  in  order  to  negative  some 
equitable  ground  stated  in  the  Bill  for  avoiding  the  effect  of  the  anticipated  bar; 
as  where  fi«nd,  combination,  &ets  intended  to  avoid  the  force  of  the  statute  of 
frauds,  or  to  bring  the  plaintiff  within  some  of  the  exceptions  to  the  act  of  limit 
ationt,  u  the  one  or  the  other  of  these  defences  mt,y  be  expected.  And  in 
tiiote  and  umilar  cases,  the  defendant  is  bound,  not  only  to  deny  those  charges 
if  his  plea,  but  to  support  his  plea  by  an  answer,  also  denying  them  fally  and 
clearly.  If  every  plea  required  an  answer  to  accompany  it,  there  would  be  no 
Dse  fbc  the  twentieth  Bule,  lately  established  by  the  Supreme  Conrt,  (which  is 
comfonnable  to  the  English  practice,)  which  declares,  that  tf  the  plea  be  over- 
ruled, the  defendant  shall  proceed  to  answer  the  Bill ;  nnce  the  argument  sup- 
poses, that  the  Bill  has  already  been  answered.  In  this  case,  the  plea  professe* 
to  go  to  the  wbote  Bill,  and  does  in  fact  cover  the  whole  subject,  to  which  the 
plea  applies.  And  if  the  matter  of  it  bo  a  full  defence  to  the  suit,  it  is  unneces- 
sary to  answer  other  parte  of  the  Bill,  not  involved  in  the  subject,  which  forms 
Ae  ground  of  the  defence." 

1  Hare  on  IMscov.  37  ;  Deare  v.  Attorney- General,  1  Younge  &  ColL  197  i 
Foley  V.  Hill,  3  Mylne  ii  Crug,  i  li,  i  BO,  481 . 

■Hanistr.  Harris,  8  Hare,  £L4S0;  Event  v.  Watts,  10  Faige,  K.  83. 
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which  would  prove,  not  merely  the  general  tide,  which  the  Bill 
sets  out ;  but  which  would  prove  particular  facts,  which  con- 
tribute to  establish  that  title,  there  must  be  au  answer  accom- 
panyiag  the  plea.^  So,  if  the  Bill,  after  stating  a  general  fact,* 
should  formally  all^,  as  evidence  of  that  fact,  that  certain  cdr- 
cumstances  had  occurred,  of  which  he  seeks  a  discovery,  to 
establish  that  general  fact,  there  must  be  an  answer,  not  only 
negativing  the  general  fact,  but  also  all  the  drcumstances,  which 
the  Bill  so  alleges  as  evidence  thereof.^ 

§  684<.  Indeed,  the  doctrine  may  be  stated  in  a  more  general 
form.  If  there  is  any  charge  in  the  Bill,  which  is  au  equitable 
circumstance  in  favor  of  the  pluntiff*s  case  agtunst  the  matter 
pleaded,  such  as  fraud,  or  notice  of  title,  that  charge  must  be 
denied  by  way  of  answer,  as  well  as  by  averment  in  the  plea. 
In  such  a  case,  the  answer  must  be  full  and  clear,  or  it  will  not 
be  effectual  to  support  the  plea ;  for  the  Court  will  intend  the 
matters  so  charged  agunst  the  pleader,  unless  they  are  fully 
and  clearly  denied.'  But  if  they  are  in  substance  fully  and 
clearly  denied,  it  may  be  sufficient  to  support  the  plea,  although 
all  the  circumstances  charged  in  the  Bill  may  not  be  precisely 
answered.  Even  though  the  Court,  upon  argument  of  the 
plea,  may  hold  these  charges  sufficiently  denied  by  the  answer 
to  exclude  intendments  against  the  pleader ;  yet  if  the  plaintiff 
tiiinks  the  answer  to  {my  of  them  is  eva^ve,  he  may  except  to 
the  sufficiency  of  the  answer  in  those  points.* 

§  685.  Thus,  for  example,  a  plea  of  a  release,  cannot  prop- 
erly extend  to  the  discovery  of  the  oonraderation  of  the  release, 

>Hare  □□  Discov.  ST;  Hardman  v.  EllaiiMv,  5  Sun.  R.  647,  650 ;  S.  C.  S 
Mylne  &  Keen,  742 ;  Harland  v.  Emerson,  8  Bligh,  (N.  S.)  R.  88  ;  Harrig  v. 
Harris,  3  Hare,  K.  450. 

fi  Hare  on  Discov.  38,  39  ;  Evang  v.  Harm,  2  Yes.  &  Beam.  364 ;  Bc^ardos 
V.  Trinity  Church,  4  Paige,  It.  1 78 ;  Flummer  v.  May,  1  Ves.  4S6. 

3  Mi(f.  Eq.  PI.  by  Jeremy,  298,  209. 

*  Mitf.  Eq.  PL  by  Jeremy,  298,  299  ;  Cooper,  Eq.  PL  2S8,  S29  ;  Drew  ». 
'Drew,  2  Vea.  &  Beam.  159;  Chamberhiiii  v.  Ager,  2  Tea.  &  Beam.  259; 
Beamei,  PI.  in  Eq.  27,  2S,  9S,  S6 ;  Bogardus  v.  Trinity  Clinrch,  4  F»igp, 
B.  178. 
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if  the  consideration  is  impeached  by  the  Bill ;  bnt  the  plea  must 
be  assisted  by  averments,  covering  the  grounds,  on  which  the 
consideration  is  so  impeached ;  and  it  mnst  be  accompanied  by 
an  answer,  stating  the  facts  as  to  die  consideration,  in  support 
of  the  plea.1  Therefore,  where  a  Bill  stated  various  transao 
tions  between  the  defendant  and  the  testator  of  the  plaintifi^ 
and  imputed  to  those  transactions  iiraud  and  unfair  dealing  on 
the  part  of  the  defendant ;  and  impeached  accounts  of  the  trans* 
actions  delivered  by  the  defendant  to  the  testator,  on  the  ground 
of  errors,  omissions,  unfair  and  false  charges ;  and  also  im- 
peached a  purchase  of  an  estate,  conveyed  by  the  testator  to  the 
defendant,  in  consideration  of  part  of  the  defendant's  alleged 
demands ;  and  prayed  a  general  account,  and  that  the  pur- 
chase of  the  estate  might  be  set  aside  as  fraudulently  obtwned, 
and  that  the  conveyance  might  stand  as  security  only  for  what 
was  justly  due  from  the  testator's  estate  to  the  defendant;  a 
plea  of  a  deed  of  mutual  release,  which  was  put  into  so  much 
of  the  Bill  as  sought  a  discovery,  and  prayed  an  account  of 
dealings  and  transactions  prior  to  and  upon  the  day  of  the  data 
of  the  deed  of  release,  and  to  all  relief  and  discovery  grounded 
thereupon,  and  which  stated  the  deed  to  have  been  founded  on 
a  general  settlement  of  accounts  on  that  day,  and  to  have  ex- 
cepted securities  then  given  to  the  defendant  for  the  balance  of 
those  accounts,  which  was  in  his  favor,  and  averred  only,  that 
the  deed  had  been  prepared  and  executed,  without  any  fraud  or 
undue  practice  on  the  part  of  the  defendant,  was  overruled.^ 
The  consideration  for  the  instrument  was  the  general  settlement 
of  accounts ;  and  if  those  accounts  were  liable  to  the  imputar 
tions  cast  i^n  them  by  the  Bill,  the  release  was  not  a  f^ 
transaction,  and  ought  not  to  preclude  the  Court  from  decree* 
ing  a  new  account.     The  plea,  therefore,  could  not  be  allowed 


>Uitf.  Bq.  PL  b^  Jeremy,  SGI,  363. 

BUiir.  Eq.  PI.  by  Jeremy,  262,  263  ;  Roclie  v.  Moi^,  S  Sch.  tt  Lefl-.  T21  ; 
Fwh  t>.  Miller,  E  Paige,  B.  36 ;  Bolton  tr.  Gftrdner,  S  Piige,  B.  378 ;  Pufkar  e. 
Alcock,  1  Yoange  &  Jerr.  4SS. 
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to  cover  a  discovery  tending  to  impeach  those  accounts  ;  and 
the  fairness  of  the  settled  accounts  was  not  put  in  issue  by  the 
plea,  or  supported  by  an  answer,  denying  the  inaputations 
charged  in  the  Bill.' 

§  686.  Heoce,  also,  it  ia,  that,  in  every  case,  where  an  an- 
swer is  required  to  accompany  a  plea,  the  plea  ahould  not  cover 
the  whole  Bill.  But  it  should  cover  so  much  of  the  Bill  only 
as  does  not  relate  to  the  discovery  of  the  particular  facts,  to 
which  the  plaintiff  has  a  right  to  require  an  answer  in  support 
of  the  plea.  If  it  covers  such  a  discovery  it  will  be  bad; 
because  the  defendant  is  bound  to  make  that  discovery.' 

§  687.  Upon  this  ground,  where  a  Bill  was  brought  by  an 
acceptor  against  an  indorsee  of  a  Bill  of  Exchange,  to  have  it 
delivered  up  to  be  cancelled,  as  being  a  security  for  money  lost 
at  play  to  the  drawer ;  and  the  Bill  charged  that  it  was  in- 
dorsed to  the  defendant  without  consideration,  and  after  it  waa 
due ;  and  it  also  charged  notice  of  the  circumstances,  under 
which  it  was  accepted,  and  that  the  defendant  had  in  his  cus- 
tody books,  papers,  &c.,  from  which  the  truth  of  the  matters 
cont^ned  in  the  Bill  would  appear  ;  and  the  defendant  put  in 
a  plea  to  the  whole  Bill,  that  he  waa  a  bond  fide  purchaser  for 
a  valuable  consideration,  without  notice  of  the  cinnunstanoes 
alleged  in  the  Bill ;  and,  for  better  supporting  his  plea,  put  in 
an  answer,  denying,  that  the  Bill  was  indorsed  aS^Mr  it  was 
due,  or  that  he  had  notice  of  the  circumstances,  under  which 
it  was  alleged  in  the  Bill  to  have  been  accepted ;  but  it  omit* 
ted  to  notice  the  all^ation  in  the  Bill,  that  he  had  books  and 
papers,  &c.,  from  whidi  the'  truth  of  the  matters  charged 
would  appear  ;  the  plea  was  overruled  by  the  Court  for  tins 
defect.^     The  plea  was  then  allowed  to  be  amended,  and  the 


>  Mitf.  Eq.  PI.  hj  Jerem/,  362,  263 ;  Boche  v.  Moi^Il,  2  Sch.  &  Left-.  721 ; 
Fish  V.  Miller,  fi  Paige,  R.  26 ;  Bolton  v.  Gardner,  3  Puge,  R.  213 ;  Fu-ker  «. 
Alcock,  1  Younge  &  Jerr.  433. 

>  ForUrlingtoD  v.  Soulby,  6  Sim.  B.  356 ;  Daries  v.  Daviea,  2  Keen,  B.  SSS. 
'  The  plea  was  ordered  to  atsnd  fbf  an  answer,  with  liberty  to  except.    Port- 
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possessicm  of  books  and  papers,  &e,,  denied  in  the  amended 
plea.  The  plea  as  amended,  was  also  held  bad ;  because  it 
^was  a  plea  to  the  whole  Bill;  whereas  it  ought  to  have  been 
•  plea  to  all  the  reUef,  and  to  all  the  discovery  sought  by  the 
Bill,  except  certain  parts ;  and  to  those  parts  there  ought  to 
have  been  ui  answer  in  support  of  the  (4ea.^ 

§  688.  On  the  other  hand,  great  care  must  be  taken  not 
to  extend  the  answer  beyond  the  facts  and  circumstances, 
which  are  necessary  to  be  discovered  in  support  of  the  plea, 
and  are  not  covered  by  the  plea  ;  for,  if  a  plea  is  coupled  with 
an  answer  to  any  part  of  the  Bill,  covered  by  the  plea,  and 
which,  by  the  plea,  the  defendant  consequently  dediuea  to  an- 
Bwer,  the  plea  will,  upon  argument,  be  overruled.'     The  same 


ariington  e.  Soa%,  6  Sim.  B.  SOS.  See  Wi^ram  on  Fcaata  of  XHaooy.  IGl-lOS, 
168-181,  latent;  Id.  3S-S9,  Sd  edit.  Ur.  Wigmn,  in  tlie  wori:  laitcited, 
IxddB,  Uiat  it  ia  not  neceosary,  in  otder  to  reqnire  an  uinrer  in  rapport  of  &  plea, 
that  the  beta  Bhould  be  chained  in  the  Bill,  ta  evidence  of  tlio  plaintiff's  case. 
Bat  tbat  it  is  tiiffidetit,  that  aach  facts  aa  are  charged,  are  of  a  nature  vfaich 
are  material  to  the  plaintiff 'i  cbsb,  and  necenary  to  be  replied  to  by  an  answer 
in  support  of  the  plea.  He  admits,  that  Sanders  v.  King,  i  Sim.  &  Stn.  S7T, 
ace  Madd.  B.  Gl ;  Thring  v.  Edgar,  3  Sim.  &  Stu.  2T4,  and  Pennington  t>. 
Beecbej,  2  Sim.  &  Stu.  SSi,  are  the  other  waj;  but  be  controvertB  their  author- 
i^.    Wigram  on  Points  of  IXscot,  lSS-131, 1st  edit ;  Id.  S3-79,  2d  edit 

iIHd. 

■  Iditf.  £q.  PL  by  Jeremy,  !>9,  S19,  820 ;  Cottington  v.  Fletcher,  2  Alk.  155 ; 
Glib.  Fw.  Ron.  ft8 ;  B«am«s,  PI.  in  Eq.  36,  87,  86  ;  Fortarlingtoa  ir.  Soulby, 
B  Sim.  R.306;  S.  C.  7  Km.  B.  28;  Hook  e.  Donnan,  1  Sim-ftSto.  SiT;  Bolton 
V.  Gardner,  3  Paige,  R.  273  ;  Ferguson  v.  O'Haro,  1  Peters,  Cir.  R.  493 ;  Souzer, 
9.  De  Meyer,  8  Paige,  674 ;  Brownell  v,  Curtis,  10  Paige,  R.  210 ;  Bangs  v. 
Strong,  10  Paige,  R.  12 ;  Foley  v.  Hill,  9  Myhie  &  Craig,  476,  4S0,  481 }  Bnien 
V.  Bmen,  4  Edw.  Ch.  R.  640 ;  and  the  reifaarics  of  Lord  Cottenham  in  Denys  v. 
Locoek,  SMylne&Craig,  2SS-287.  There  are  great  difficnlties  in  framing  pleas 
which  require  answers  in  support  of  them.  In  Chsdwick  v.  Broadwood,  8  Bearan, 
R  809,  Lord  Langdale  said :  "  It  is  further  objected  to  this  plea,  that  it  is  infonnal, 
and  that  itdoeanot  accomplidi  that,  which  is  rarely  if  ever  accompliihodby  the 
nnion  of  a  plea  and  answer,  in  consequence  of  objections  arinng  from  the  several 
roles  of  pleading.  The  rules  have  been  agreed  upon  by  both  aides ;  the  difficulty 
is  in  acting  on  them  in  each  particular  case.  They  may  be  stated  thus ;  you  are  to 
answer  erery  thing  charged  in  the  Bill,  whiclf  if  true  woold  di^lace  the  plea, 
and  this  you  most  do  whether  the  Bill  does  or  does  not  expressly  charge  those 
matters  to  be  endence  of  the  fiicts.    If  they  are  materiid  fbr  tbe  purpose  of 
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principle  will  ^ply  where  there  is  a  plea,  and  no  aDBwer  what- 
soever is  required  in  support  i^  the  plea  from  any  charges  in 
the  Bill,  requiring'  a  discovery ;  for,  in  such  a  case,  any  answer 
is  impertinent,  and  overrules  the  plea.'  The  reason  of  this 
doctrine  is,  that  pleas  are  to  be  put  in  ante  litem  coniestatam  ; 
because  they  are  pleas  only,  why  the  defendant  should  not  an- 
swer ;  and,  therefore,  if  he  does  answer  to  any  thing  to  which 
he  may  plead,  he  overrides  his  plea ;  for  the  plea  is  only,  why 
he  should  not  answer  ;  and  if  be  answers,  he  waives  the  objeo> 
tion,  and  of  course  his  plea.' 


dUpUcbg  the  plea,  they  are  to  bo  answered ;  but,  on  the  other  hand,  if  thej 
ftre  not  mateiial  for  that  purpoie,  you  are  not  to  answer  them,  for  hj  to  doing 
you  overrule  your  plea.  Now,  in  this  case,  it  is  said,  that  the  defendant  hai 
uther  done  too  much  or  too  little ;  there  are  certain  receipts  and  auknowlei^ 
menia  for  rent,  which  are  stated  in  the  Bill  to  have  been  in  the  possesion  of  the 
defendant,  and  to  be  «Tidence  of  the  matten  charged  in  the  Bill,  or  some  of 
them ;  there  are  also  statements  in  the  Bill  of  the  payments  of  rent,  for  which 
these  are  the  rec^pts  and  the  acknowledgments.  The  defendant  has  answered 
aa  to  the  receipts  and  acknowledgments,  but  he  has  not  answered  as  to  the  pay- 
ment of  rent  Now  it  is  said,  he  has  either  answered  loo  much  or  too  little ;  ibr, 
if  he  was  bound  to  answer  as  to  the  receipts  and  acknowledgments,  then  he  bx 
done  loo  little,  because  he  has  not  answered  as  to  the  payments.  On  the  other 
hand,  if  he  was  not  bound  to  answer  as  to  the  payments,  then  he  has  done  too 
much,  because,  in  that  case,  he  ought  not  to  have  answered  as  to  the  receipts 
and  acknowledgments.  Now,  the  distinction  which  has  been  drawn  by  Mr. 
Girdlestone  on  that  point  is  to  this  effect ;  he  says  this  is  not  a  payment  which 
you  may  apply  to  any  thing  stated  in  the  Bill,  but  a  payment  allied  in  the 
Bill  as  evidonce  of  tenancy  and  not  of  heirship,  I  think  he  is  mistaken  as  to 
that;  and  that  it  is  stated  as  evidence  of  the  plaintiff's  title,  which  conusts  in 
his  heirship  and  nothing  else,  and  it  appears  to  me,  therefore,  even  on  this  pmnt 
of  fonn,  if  the  defendants  got  over  the  other  difficulties,  that  this  plea  would 
have  to  be  overruled."  8ea  Taylor  r.  Luther,  2  Sumner,  R.  228  ;  Steanis  v. 
Page,  1  Story,  R.  204. 

tThriug  V.  Edgar,  2  Sim.  &  Stu.  274;  Beames,  PI,  in  Eq.  37;  Mitf.  Eq.FL 
by  Jeremy,  2B9,  319,  320.  But  see  Wigram  on  Ptants  of  IKscov.  174-178,  Itt 
edit;  Id.  138-154,  2d  edit  See  Lord  Cottenham's  remai^  in  Denys  v.Locock, 
3  Mylno  &  Craig,  235,  237,  on  Tbring  v.  Edgar. 

3  GUb.  For.  Bom.  GS ;  Arnold's  ease,  Gilb.  For.  Bom.  SO;  Cottiogton  v. 
Fletcher,  2  Atk.  166,  1S6  ;  Beames,  PI.  in  Eq.  37-89  ;  Mitf.  Eq.  PI.  by  Jeremy, 
240,  note  (6) ;  Souzer  v.  De  M^er,  2  Paige,  574.  Mr.  Wigram  has  some  Tety 
important  observations  on  this  topic,'which,  though  long,  are  proper  to  be  quoted. 
(Wigram  on  Pmnis  of  Disc.  172-181, 1st  edit.)    "  Mr.  Beamee,  in  his  TalnaUa 
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S  68Q.  Care  should  also  be  taken  by  the  plaintiff  not  to 
except  to  the  answer  in  support  of  a  plea,  if  there  is  any-  doubt 


book  upon  Fleu  tn  Eqaitj,  refera  to  numenm*  cue*,  affirming  the  propoaillon, 
in  Bnpport  of  which  be  eitet  them,  that,  <  if  an  answer  extend  to  any  part  of  the 
BtU  covered  bj  tlie  plea,  it  will  be  fatal  to  the  plea  on  argument'  The  rule, 
then,  in  its  strictest  sense,  cannot  be  carried  beyond  this,  that  a  defendant  mnat 
not  answer  that  which  his  plea  covers ;  for  that,  by  the  rules  of  pleading,  he  ii 
nndentood  to  decline  answering.  The  Tule  of  pleading,  thns  defined,  raises  a 
distinct  qnealian  of  law ;  namelj.  What  is  meant  by  the  expression, '  discoverj^ 
covered  by  a  plea  ? '  The  meaning  of  this,  in  one  sense,  must  have  reference 
to  a  ease,  in  which  the  defendant,  having  ioristed  that  he  was  not  bound  to  give 
■peciGed  discovery,  has  d«_/bc[o  given  the  very  discovery  which  he  had  in  terms 
insisted  he  was  not  boond  to  give ;  as,  where  a  defendant,  having  pleaded  to  all 
the  discovery  sought  by  the  Bill,  has  answered  part  of  it.  This,  however,  was 
not  the  sense  in  which  the  Vice- Chancellor  understood  the  mie  in  Hiring  o, 
Edgar ;  for  in  that  case,  the  answer,  by  which  the  plea  was  held  to  be  vitiated, 
ai^lied  to  matter  expressly  excepted  out  of  the  operation  of  the  plea ;  and, 
therefore,  not,  at  all  events,  de/aelo,  or  in  terms,  covered  by  it.  The  sense,  in 
which  the  Vjce-Chancellor  must  have  used  the  eipresmon,  and  which  the  pas- 
ss^  cited  from  the  Forum  Romanum  may  posribly  be  sopposed  to  point  at,  may 
thns  be  stated.  Genenl  rules  of  law,  nnconnected  with  rules  of  pleading, 
determine  what  discovery  a  plaintiff  is  entitled  la.  If  a  pltuntiff  seeks  to  ob- 
tain discovery,  to  which,  by  those  general  rules,  he  is  not  entitled,  the  defend- 
ant may  submit  to  the  Court  the  reasons  upon  wMcb  he  fbunds  liis  right  to  be 
protected  against  the  discovery  songhL  A  {dea  is  one  of  the  appointed  modes 
of  making  this  submisnon ;  and  the  question  of  substance,  which  every  plea  to 
discover  r^ses,  is,  whether  the  matter  of  the  plea  is  or  is  not  a  reason  in  law, 
why  the  plaintiff  shonid  not  have  that  discovery  which  he  seeks.  Whatever 
discovery  the  plea  wonid,  on  the  part  of  the  defendant,  be  a  reason  in  law  for 
not  giving  that  discovery,  the  plea  is  said  to  cover.  Confining  the  observationa 
wluch  follow  to  those  parts  of  the  Bill  which  the  plea  thns  covers,  the  strictest 
interpretation  c^  which  the  mIe  in  qnestion  is  susceptible  is  this ;  that,  whatever 
the  defendant  (who  pleads)  may, — he  mutt, — abst^n  from  answering,  or  waive 
the  benefit  of  lus  plea  to  discover}-  altogether.  Further  than  thb,  the  rule  i^ 
pleading  referred  to  cannot  possibly  go.  There  is  no  authority,  lo  far  as  the 
anthor  has  been  able  to  diacaver,  for  boldiog,  that  a  plea  is  vitiated  by  an  an- 
swer merely,  irrespective  of  the  matter,  to  which  such  answer  may  apply.  The 
rule  is,  not  that  any  answer  overrules  a  plea ;  but  that  an  answer  to  that,  which 
the  plea  covers,  overnilCB  it  The  adroissiUlily  of  an  answer  in  suAnifiufn  of  a 
[dea,  excludes  tbe  ailment,  which  would  carry  the  rule  beyond  this.  It  must, 
therefore,  tn  a  given  case,  be  determined,  what  tbe  plea  covers,  before  the  effect 
ot  the  answer  upon  it  can  be  tried.  If  the  Bill  contains  allegations,  which,  if 
nncontro verted,  wonld  invalidate  the  plea,  these  (as  already  shown)  the  defend- 
ant must  answer.    And,  in  tbe  absence  of  authority  to  die  contrary,  it  seems 
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as  to  the  aafBciency  of  the  plea ;  for  the  taking  of  exceptions 
to  the  anawer  will,  under  such  circumgtaDces,  hare  the  eSEect  <tf 


irresiHtibl  J  to  feJIow,  than  a  plea  can  DSTer  be  hurt  bj  a  diacoTeiy,  which  rft- 
latet  exclusively  to  the  matter  of  the  piea  itseli*.  That  dJKOveiy,  the  plea  can 
never  cover ;  nnlesi,  iadeed,  the  plea  in  &ct  purport!  to  cover  it ;  which,  how- 
ever, is  not  the  caae  here  supposed."  d^n  he  says ;  "  How,  then,  it  may  ba 
aaked,  is  a  plea  to  be  framed  in  a  case,  in  which  the  plea  does  not  exclude  all 
right  to  discovery  ?  A  full  answer  to  this  question  would  involve  the  investi- 
gation, whicb  the  writer  has  already  declined.  The  following  •nggeetions  are  d 
that  be  ventures  now  to  offer  npon  the  subject.  The  defendant  must,  of  course, 
begin  by  int^iating  (as  into  a  separate  Bill)  those  parts  of  the  Bill,  the  anvwen 
to  which  are  material  to  the  trial  of  the  plea;  for  these  must  not  at  all  events  be 
covered  by  the  plea.  If  a  given  charge  in  the  Bill,  being  relevant  and  material 
to  the  trial  of  the  plea,  be  also  relevant  and  material  to  those  parts  of  the  Bin 
which  the  plea  sboulil  cover,  such  charge  mnst,  for  Ibe  purposes  of  the  plea,  be 
itself  divided ;  namely,  bo  far  as  it  relates  to  the  matter  of  the  plea,  &c.  i  and  to 
that  extent  the  charge  must  not  be  covered  by  the  plea.  If  a  given  charge, 
relating  exclusively  to  the  matter  of  the  plea,  be  not  material  for  the  purpose  of 
the  tri^  of  the  plea,  the  defendant  (it  is  conceived)  safely  exercise  an  option 
about  answering  it  or  not.  By  answering  it,  he  will  not  (it  is  concaived) 
overrule  his  plea,  (provided  it  be  properly^  excepted  out  of  the  operation 
of  the  plea,  so  that  the  pica  and  answer  may  not  in  fact  apply  to  the  sama 
thing;)  because  he  will  not  thereby  give  any  discovery  of  matter,  which,  by 
his  plea,  he  declines  la  answer.  And,  by  refusing  to  answer  such  a  charge, 
he  will  not  (it  is  conceived]  affect  die  validity  of  bis  plea,  because,  by  the  sap- 
porilion,  the  discovery  is  not  materiaL  This  last  suggestion  b  connitent 
with  the  principles  before  contended  for,  (in  my  first  proposition,)  and  ap- 
pears to  be  sanctioned  by  the  opinion  of  Sir  Thomas  Ftumer,  in  Drew  e. 
Drew.  In  thai  case,  the  phuutiff  alleged,  that  John  Drew,  her  son,  (then  de- 
ceased,) had  been  her  husband's  apprentice,  and  aAerworda  ber  partner,  in  the 
business  of  a  lighterman  and  coal-merchant;  and  that,  npon  hia  death,  the 
defendant,  (one  of  his  children,}  had  become  hia  administrator,  and  had  taken 
possession  of  the  plaialiff 's  effects.  The  Bill  prayed  an  accoont  of  the  partaer- 
ahip  dealing!!,  and  a  sale  of  the  effects.  The  defendant  put  in  a  negative  [dea, 
denying  the  partnership ;  and  one  of  the  objections  taken  to  the  plea  was  that 
the  defendant  ought  to  have  answered  die  chaige,  that  bis  father  was  the  ^ 
prentice,  as  that  fact  might  afford  some  evidence,  from  the  probaUlity  that  ha 
would  bo  taken  into  partnership.  The  Tice-Cbanccllor  (Sir  Thomas  Plumer) 
allowed  the  plea.  '  It  is  not  necessary,'  hia  Honor  said, '  to  answer  every  circum- 
stance, tending  to  the  point,  upon  whicb  the  defendant  relies,  and  tenders  an 
issue  by  his  plea.'  If  it  be  doubtful,  whether  a  given  charge  must  be  auawered, 
or  may  be  covered  by  the  plea,  and  the  answer  to  such  charge  be  one,  wluck 
the  defendant  do  not  object  to  give,  the  safer  course  is  to  leave  it  both  unao- 
swered  and  uncovered  until  the  atgDment  of  the  ple^    The  Court  can,  without 
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allowmg  the  plea,  in  the  same  manner  as  a  replication  to  tbe 
plea  would  do.'  The  true  course,  in  such  a  case,  is  first  to  set 
down  the  plea  for  argoment ;  and  if  it  should  be  held  good, 
the.  answer  may  then  be  excepted  to  for  insufficieiicy.' 

§  690.  Where  fiM^  ajqiear  upon  an  answer  to  an  original 


fifficnitj,  allow  a  defendant  to  amend  Lis  plea ;  bnt  there  JB  great  diSicaltjr  m 
aDowing  him  to  withdraw  an  aiiiwei-.  This,  indeed,  was  done  bf  I»rd  Ljnd- 
hunt,  C.  B^  in  the  late  case  of  Tarlton  v.  Hornby,  in  the  Exchequer,  1  T.ft 
ColJ.  1 72,  upon  the  (Buppoted)  anthority  of  the  case  of  Stone  e.  Tea.  But  th«  ■ 
authority  of  this  latter  case  for  that  purpose,  was  denied  by  the  Lords  Commio- 
tmien  in  the  late  caw  of  Angell  u.  Westoombe.  If  di«  question  be  one,  whi^h 
it  is  an  object  with  the  defendaDt  not  to  answer,  he  must,  of  course,  at  all 
baiards,  cover  it  by  his  plea.  Having  thus  determined,  what  the  plea  shall 
leaTe  nneovered,  and  (aa  a  consequence  of  this)  what  it  shall  purport  to  cover, 
tbe  defendant  must  actnalty  aoctKupaoy  the  plea  with  an  answer  as  to  all  dioM 
nncovered  psrts  of  the  Bill,  the  answers  to  which  are  material  to  the  ai^nmcot 
of  the  plea.  Whether  he  need  further,  before  the  argument,  answer  chaises  in 
Sie  Bill,  which  affect  only  Ae  truth  of  the  plea  (such  parts  being  uncovered  by 
the  plea)  is  considered  hereafter."  Ur.  Wigram,  in  his  second  edition,  hu 
added  to  the  tbregmng  remarka ;  bnt  they  do  not  essentially  change  the  stmc- 
tnre  of  the  a^ument  I  have  not,  therefore,  thought  it  necessary  to  vary  the 
original  quotation.  See  WJgram  on  Points  of  Discov.  $  31S-324,  p.  146-19T, 
3d  edit  See  abo  the  cases  cited,  of  Drew  e.  Drew,  3  Ves.  &  Beam.  Ifi9 ; 
Stone  V.  Tea,  Jac.  B.  4i6  ;  and  Lord  Cottenham's  remarks  on  Thiing  v.  Edgar, 
!  Sim.  Si  Stu.  87J,iD  the  case  ofDcnysv.  Locock,  3  Mylne  &  Cwg,  235-237. 

»  Cooper,  Eq.  PI.  533 ;  Mtf  Eq.  PI.  by  Jeremy,  817;  Gilb.  For.  Rom.  95; 
Beamea,  PL  in  Eq.  87,  and  note  (4) ;  Wigram  on  Points  of  Diacov.  173,  173, 
177, 178, 1st  edit ;  Id.  148-157, 3d  edit ;  Foley  v.  mU,  8  MyUe  &  Crai^  475, 
481,482. 

■  Lord  ficdesdale,  on  this  subject  has  remarked:  "Where  a  defendant  pleads 
oydantun  to  any  part  of  the  d^covery  sought  by  a  Bill,  and  answers,  likewise  ; 
if  the  plaintiiF  t^ei  exceptions  to  the  answer,  befbre  the  jdea  or  demnrrer  ha* 
been  argued,  he  admits  ^e  plea  or  demurrer  to  be  good ;  for,  unless  he  adnuts 
it  to  be  good,  it  is  impossible  to  determine,  whether  the  answer  is  sufficient  or 
not.  But,  if  the  plea  or  dennrrer  is  only  to  the  vdief  pnyed  by  the  Bill,  and 
not  to  any  part  of  the  discoreiy,  the  plmntiff  may  take  exceptions  to  the  answer 
before  the  plea  or  demorrer  is  argced.  If  a  plea  or  demurrer  is  accompanied 
by  an  answer  to  any  put  of  the  Bill,  even  a  denial  of  combination  merely,  and 
the  [dea  or  demnrrer  ii  overraled,  the  plaintiff  must  except  to  the  answer  at  in- 
sufficient. But  if  a  plea  or  demurrer  is  filed  withont  any  answer,  and  is  over- 
ruled, the  pliuntiff  need  not  take  exceptions,  and  Oie  defendant  must  answer 
the  whole  Bill,  as  if  no  defence  had  been  made  to  it  Mltf.  Eq.  PL  by  Jeremy, 
817.    See  Kuypers  v.  Dntcb  Befbrmed  Cbnrcb,  8  Paige,  570. 
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BUI,  which  will  operate  to  avoid  the  defence  made  by  plea  to 
an  amended  Bill,  the  answer  to  the  ongtno]  Bill  may  be  read 
on  the  ar^ment  of  the  plea,  to  counterplead  the  plea.'  So 
that  it  shotdd  seem,  that,  if  the  answer  to  an  original  Bill  will 
disprove  an  averment  in  a  plea  to  an  amended  Bill,  the  Conrt 
may  permit  it  to  be  read  for  that  purpose.' 

§  691.  In  regard  to  the  form  and  frame  of  a  plea,  and  ao 
answer  in  support  of  it,  it  may,in  conclu^on,be  stated,  (althou^ 
the  preceding  observations  have,  in  a  great  measure,  alrea^ 
anticipated  the  appropriate  suggestions,)  that,  as  the  averments, 

'  n.egativing  the  charges  of  fraud,  are  used  merely  to  pat  the  iact 
of  fraud,  as  alleged  by  the  Bill,  in  issue  in  the  plea,  they  may 
be  expressed  in  the  most  genera)  terms,  provided  they  are 
sufficient  to  put  the  charges  of  fraud,  contained  in  the  BiU,  fiilly 
in  issue.'  And,  as  the  plaintiff  ts  entitled  to  have  the  answer 
of  the  defendant  upon  oath  to  .any  matter  in  dispute  between 
them,  in  aid  of  proof  of  the  case  made  by  the  BiU,  the  defend- 

'  ant  must  answer  to  the  facts  of  fraud,  alleged  in  the  BiIt,so  fiiUy, 
as  to  leave  no  doubt  in  the  mind  of  the  Court,  that  upon  that 
answer,  if  not  controverted  by  evidence  on  the  part  of  pliuntiff, 
the  hex  of  fraud  could  not  be  established.*  If  the  answer 
should  not  be  full  in  all  matenal  points,  the  Court  may  pre- 
enme  that  the  feet  of  fraud  may  be  capable  of  proof  in  the 
point  not  fully  answered ;  and  may  therefore  not  deem  the  an- 
swer sufficient  to  support  the  plea  as  conclusive ;  and,  therefore, 
may  overrule  the  plea  absolutely,  or  only  as  an  immediate  bar, 
saving  the  benefit  of  it  to  the  hearing  of  the  cause.'  But 
although  the  answer  may  be  deemed  sufficient  to  support  the 
plea  upon  argument,  the  pluntiff  may  except  to  the  answer,  if 


1  Mitr.  Eq.  Fl.  bj  Jeremj,  999,  800 ;  Bt^rdus  v.  TriDi^Churcli,4  FMge.B. 
178. 
•IbW. 
3  MitT.  £q.  Fl.  hy  Jeremjr,  214. 

s  Mitf.  Eq.FI.l7  Jeremr,  Ui,  !40. 
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be  concaves  it  not  to  be  so  full  to  all  die  cbu-ges,  as  to  be 
free  from  exception ;  or,  by  amending  bis  Bill,  he  may  require 
an  answer  to  any  matter,  which  may  not  have  been  bo  exten- 
sively stated,  or  Interrogated  to,  as  tbe  case  would  warrant ;  or 
to  which  he  may  apprehend,  that  tbe  answer,  although  fall 
in  terms,  may  have  been  in  e&ct  evasive.^ 

§  69S.  It  has  been  already  stated,  in  considering  the  nature 
of  demurrers,  that  a  demorrer  cannot  be  good  in  part,  and  bad 
in  part;  although  one  canse  of  demurrer  assigned  may  be 
good,  and  the  others  not.'  But  the  same  principle  does  not,  as 
has  been  elsewhere  suggested,  apply  to  a  plea ;  for  a  plea  may 
he  bad  in  part,  and  not  in  the  whole.'  Thus,  for  exam[de,  if 
a  plea  covers  too  much,  the  Court  will  allow  it  to  stand  for  the 
^t  whidi  it  properly  covers.* 

§  698.  But  a  plea,  like  a  demurrer,  may  be  either  to  the 
whole  Bill,  or  to  a  part  only  of  the  Bill.  If  it  does  not  go  to 
the  whole  Bill,  it  should  (as  we  have  already  seen)  definitely 
and  exactly  express  to  what  parts  it  does  extend.'  And  if  one 
,  defence  ia  made  by  the  answer,  and  another  defence  by  the 
plea,  the  plea  will  be  ordered  to  stand  for  an  answer.  And, 
indeed,  whenever  a  plea  is  to  the  whole  of  tbe  Bill,  if  it  is  a 
bar  at  all,  an  answer  to  any  part  of  the  Bill  overrules  the  plea.* 
If  a  plea  is  to  the  whole  of  the  Bill,  but  does  not  extend  to, 


1  Mitr.  Eq.  FL  by  Jeremj',  344,  24tt. 

>  Ante,  g  443  ;  Cooper,  Eq.  PI.  118,  IIG,  331  \  Sb^bm  v.  Tork  BoiMii^ 
Company,  2  Atk.  44 ;  Dormer  v.  Fortewue,  !  Atk.  284 ;  Mitf.  Eq.  PL  by  Jcp- 
emj,  314  and  notes;  Beames,  Fl.  In  £q,  49. 

3  Cooper,  Eq.  Fl.  281 ;  Dancslfr.  Blake,  1  Atk.6S;  Hugging  p.  YorkBnad. 
inga  Company,  2  Atk.  44 ;  Aole,  §  443. 

t  Dormer  p.  Fortescue,  2  Atk.  284  ;  Beamea,  Fl  in  Eq.  44,  40  ;  Frencli  v. 
Shotwell,  20  Johns.  B.  668 ;  3.  C.  5  Johns.  Ch.  B.  639  ;  Kirkpatrick  v.  White, 
4  Wash.  Cir.  R.  696. 

S  Ante,  §  659. 

<  Cooper,  Eq.  Fl.  339 ;  MitT.  Eq.  PI.  by  Jeremy,  294,  295.  The  validity  of  a 
plea  must  be  tried  with  reference  to  the  chattel  in  the  Bill,  and  not  by  the  inter- 
rogatory part  Clayton  v.  Earl  of  Winchelsea,  S  Tonnge  &  Coll.  683 ;  Id.  42S ; 
Ante,  §  28,  36 ;  MiUigan  ir.  Uilledge,  3  C»dc1i,  B.  230. 
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or  cover  tibe  whole,  Ae  plea  is  bad.*  As,  where  a  Bill  of  £qr»- 
dosnre  was  filed  of  a  mesaua^  and  forty  seres  of  land  ;  and  the 
defendant  pleaded  an  absolute  dtle  in  himself,  and  averred,  that 
the  premises  oonsasted  of  a  messnage  and  tenement ;  and  that 
they  were  the  same  which  were  meant  by  the  Bill ;  the  Court 
overruled  the  plea,  because  it  could  not  be  eonaidered  as  relat- 
ing to  the  forty  acres ;  though  it  was  insisted,  that  the  word 
"  tenement,"  might  relate  to  any  land^  and  that  the  avennait 
of  identity  was  a  fact  traversable,  which  die  defendant  wai 
bound  to  prove.' 

§  69^.  As  to  the  form  of  a  plea,  it  is,  like  a  demnirer, 
always  prefaced  hy  a  protestation  against  any  confession  or 
admission  of  the  facts  stated  in  the  Bill.  But  the  only  use  irf 
this  aeema  to  be  to  prevent  any  conduaion  in  another  suit ;  be- 
eaose,  for  the  purpose  of  deciding  the  validity  of  the  plea,  the 
Bill,  ao  far  as  it  is  not  contradicted  by  the  plea,  is  admitted  to 
be-  true.'  After  the  protestation,  the  defendant  always  states  in 
the  plea  the  extent  to  which  it  goes ;  as  whether  it  is  to  the 
whole  Bill,  or  to  part  only  of  the  Bill ;  and  in  that  latter  ease, 
to  what  part  it  is  intended  to  apply.*  In  the  next  place,  follows 
^  substance  of  the  plea,  or  matter  relied  upon,  as  an  objection 
to  the  jurisdiction  of  the  Court,  or  to  the  person  of  the  plain* 
tiff  or  of  the  defendant,  or  in  the  bar  of  the  suit,  togetiier  with 
such  averments  as  are  requisite  and  necessary  to  support  it. 
The  conclusion  of  the  plea  is  a  repetition,  that  the  matters  so 
oflfered  are  relied  upon,  as  an  objection  to  tibe  jurisdiction,  or  to 
the  person  of  the  plaintiff  or  of  the  defendant,  or  in  the  bar  of  the 
suit;  praying  the  judgment  of  the  Court,  whether  the  defendant 


'  Coopor,  Eq.  PL  229,  230 ;  Wedlake  v.  Ilntton,  3  Aneg.  G86  ;  Beames  PI.  in 
E(i.il,i2,i3;  Anon.  8  Atk.  TO ;  Broom  v.  Horalej,  Mowl.  R.  40 ;  Salkeldr. 
Science,  2  Tei.  107;  Hare  v.  Duppa,  1  Vei.  &  Beam.  CU. 

>  Cooper,  Eq.  FI.  229,  230 ;  Wedlake  t>.  Hnttoo,  8  Ants.  636  ;  Beames,  PL 
iD  Eq.  41,  42,  43 ;  Adoo.  3  Alk.  70 ;  Broome  v.  ReTslcy,  Mosel.  R  40  ;  SalkeU 
r.  Science,  2  Vea.  107 ;  Hare  v.  Dappa,  X  Tes.  &  Beam.  511. 
*  s  Beames,  PL  iu  Eq.  46,  47. 

*  Ibid. ;  Ante,  g  S59. 
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ought  to  be  compelled  to  make  any  farther  or  other  answer 
to  the  Bill,  or  to  the  part  of  it,  to  which  the  plea  is  offered.^ 

1  Beamea,  Fl.  in  £q.  46,  47.  Mr.  Beames,  in  spe&klng  upon  the  lubject  of 
the  fbrtnalcODclagionof  pleu,  MfB:  "It  may  not,  perhaps,  be  lueleM  Id  ob- 
Mire,  that,  at  law,  pleas  to  the  jarwlictioa  generally  conclode  by  prajing  judg- 
ment, whether  the  Coort  will  teke  further  cuguizance  of  the  matter,  iriiilst 
pleas  to  the  person  conclude,  either  by  praying  judgment,  if  the  plaintiff  ought  to 
be  answered  his  Bit),  and  that  it  maybe  quashed,  or  by  praying  judgment  of  the 
Bill,  writ,  or  count,  (m  the  caw  may  be,)  and  that  the  aame  may  be  quasbed.  And 
qtecnal  pleas  in  bar  conclnde  by  preying  judgment,  if  the  pluntiff  ought  to  haTe,oT 
maintun  his  actkrn.  I  have  endeavored,  by  conmlting  many  of  the  old  books  of 
practice,  to  asceHtun,  whether  any  considerable  uniformity  or  preciuoa  pr»- 
niled  in  the  condunon  of  pleas  in  Equity.  Borne  of  the  old  forms  of  pleas 
to  the  jurisdiction,  conclude  by  praying  the  judgment  of  the  Court,  whether  it 
would  bold  plea  upon,  and  enforce  tbe  defendant  to  answer  the  Bill  for  the 
cause  aforesaid,  wherein  the  defendant  snbmito  to  the  order  <^  the  Court ; 
whilst  other  precedents,  with  lesa  precision,  demand  judgment  of  the  Court 
whether  tbe  defendant  shall  be  compelled  to  make  any  further  answer.  lliQ 
(brm  of  pleas  in  Equity  to  the  person  are  tolerably  unifonu  in  concluding,  by 
praying  judgment  of  the  Court,  whether  the  defendant  shall  be  compelled  to 
make  any  further  answer,  during  the  existence  of  the  disability  pleaded.  The 
precedents  of  pleas  in  Equity  in  bar  generally  conclude,  with  pleading  the  mat- 
ter set  up  in  bar  of  the  discorery  and  relief  of  the  discovery,  &c.,  as  tbe 
ease  may  be,  and  usually  demand  tbe  judgment  of  the  Court,  whetiier  the 
defendants  shall  be  compelled  to  make  Any  further  answer  to  the  complain- 
ant's Bill,  praying  to  be  dismissed  with  coets;  a  prayer,  that  is  sometimea 
added,  and  sometimea  omitted.  But  pleas  in  bar,  according  to  the  old  books, 
do  not  always  slate,  that  the  matter  is  plettfled  'an  bar.'  If,  indeed,  thera  be 
any  point  of  form,  in  which  pleas  of  all  deacriptions  may  be  said,  with  respect 
to  their  conclmdon,  and  that,  with  very  few  exceptions,  to  concur,  it  will  be 
fiinnd  to  be  demanding  tbe  judgment  of  the  Court,  whether  the  defendant 
shall  make  any  further  or  other  answer,— a  part  of  the  plea  peculiariy  applica- 
ble to  its  nature  as  a  defence  in  a  Court  of  Equity,  where  it  professedly  brings 
forward,  as  we  have  already  bad  occauon  to  remade,  a  substantive  ground,  why 
the  defendant  should  not  answer.  There  are,  I  apprehend,  but  few  cases  in  tbe 
books  relative  to  the  conclusion  (tf  pleas  in  Equity.  In  Randolph  v.  Ban- 
dolph,  an  early  case,  Mr.  Boron  I^iker  considered  a  plea  defective,  because 
the  defendant  '  did  not  ater  it  in  tbe  concluuon,'  a  form,  that  some  of  the  old 
pleas  observe,  bat  othera  disregard.  In  Alison  v.  Sharpley,  a  defendant  pleaded 
an  administration  granted  <£  the  goods  within  the  province  of  York,  the  intes- 
tate having  died  possessed  ot  personal  estate  in  the  province  of  Canterbury,  as 
well  OB  in  that  of  York;  and  tbe  plea  'concluded  generally,'  demanding, 
*  whether  the  defendant  ought  to  make  answer  to  any  matter  contained  in  the 
Bill  in  any  other  manner.'  The  Court  comsdered  the  plea  to  be  good,  as  far  as 
it  applied  to  the  personal  estate  in  the  province  of  York, '  and  they  were  cleariy 
of  opinion  that  the  conclusion  extended  to  make  it  a  plea  to  the  whole  Bill, 
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§  695.  Whffl  an  anawer  accompanies  a  plea,  in  order  to  sup- 
port it,  it  is  prefaced  with  an  aTerment,  that  the  defendant  does 
not  thereby  wtuve  his  plea,  bat  wholly  relies  thereon.^  So, 
where  the  plea  is  not  to  the  whole  of  the  Bill,  but  only  to  a 
part,  the  answer  is  commenced  with  the  same  protestatioii 
aguDst  a  waiver  of  the  plea,  and  with  a  declaration  that  it  is 
intended  to  be  only  in  answer  to  the  rest  of  the  Bill,  not  cov- 
ered by  the  plea." 

though  the  matter  of  the  plea  wat  apecial,  and  therelbre,  that,  aa  to  vbat  ma 
not  contained  in  the  plea,  the  defendant  ought  to  aaiwer,  and  «o  it  wat  awarded.* 
Neither  <rf'  theHcaseacan  be  considered  asdeuinTeof  the  qneitiou  raised  in 
Herrewhether  V.  Mellisb.  In  that  cms,  the  Court  saji :  'The  qaetlion  is  i*- 
duced  to  the  point  of  form,  ai  to  the  conclusion  of  the  plea,  whether  it  is  sufi- 
dent  to  nj,  the  defendant  onght  not  to  be  called  upon  Ibr  a  further  answer,  or 
whether,  aa  at  law,  the  plea  ought  to  state,  the  additional  parties  are  neccaniy, 
naming  them.'  I  should  apprehend,  that  theae  an  two  perfectlj  distinct  qnM- 
tions,  and  that  a  plea  maj  be  right  in  respect  to  one,  and  bad  as  to  the  other. 
3^e  plea  at  Law,  in  the  body  of  it,  slates  the  parties  bj  name,  who  hare  been 
omitted ;  and  the  ease  in  Mosely,  though  not  a  decision,  goes  sooie  waj  toward* 
showing,  that  the  plea  in  Equity  should  state  tfae  parties  omitted,  it  not  by  uuDe 
as  in  Fawkcs  v.  Pratt,  at  least  generallj.  If  th«t  statement  ha  neceMarj,  it 
forms  part  of  the  bodj  of  the  plea,  which,  if  the  otijection  raised  in  Merrewbether 
V.  Hellish,  as  to  the  conolnsion,  can  be  substantiated,  may  sdll  be  defectiTO  in 
the  conclnnon.  How  &r  that  objection  is  sound,  the  reader  must  decide,  as  it 
merclj' remains  to  add,  that  the  Court,  aflor  blending  the  two  questions,  bald  the 
plea  in  that  case  informal,  but  gave  leave  to  amend  iL"  Beames,  PI.  in  Eq. 
4S-G1;  Uerrewhethero.  Hellish,  13  Yes.  4S9.  The  fbilowing fbnn  is  girenin 
VanheTlhuTSon's  Equity  Draftaman,  pp.  444,44fi,  as  theformof  apurenegatiTe 
plea :  "  This  detendant,  by  protestation  to  all  the  discovery  and  relief  sought 
and  prayed  by  the  ccKnplainanf  s  said  Bill,  Ac,  he,  this  defendant,  doth  plud, 
and  for  plea  he  svlh,  that  he,  this  defendant,  is  not  executor  or  administn- 
tor  in  the  Bill  mendoned,  or  the  leg^  representative  of  the  Bid  B^ 
which  said  representative  or  representatives  ought  to  be  made  party  kt  pai^ 
ties  to  the  complainant's  said  Bin,  as  this  defendant  is  advised.  All  which  mat- 
ters and  things  this  defendant  avers  to  ha  true,  and  pleads  the  same  to  the  SMd 
B31,  and  humbly  demands  tho  judgment  of  this  honorable  Court ;  and  humtdy 
pray*  to  be  tUsmitsed,  with  his  reasonable  costs,"  &c. 

1  Co<^)er,  Eq.  B.  231  ;  Hitf.  Eq.  by  Jeremy,  300,  SOI.  The  ibrmal  begin* 
ning  of  an  answer  accompanying  &  jJea,  is  as  follows:  "And  this  defendant,  not 
WMving  hii  said  plea,  bat  wholly  relying  and  insisting  thereon,  and  in  aid  and 
rapport  thereof,  for  answer  to  the  renduo  of  the  complainant's  Bill  not  her«n 
before  pleaded  udIo,  or  so  mnch  thared*  a*  he,  this  defendant,  is  advised  is  ht 
any  case  material  or  nece«ary  for  him  to  make  answer  to,  be  answerath  koA 
Muth,  that,"  &c.  fee.  "  And  he  denies  all  oombination,"  Ac.  ftc  &c  Vanhey- 
thuysen,  Eq.  DraAaman,  410,  44S.  'Ibid. 
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§  696.  A  plea  is  filed,  like  a  demurrer,  in  the  proper  office; 
aod  pleas  in  bar  of  matters  tn  pais,  mxaH  be  upon  oath  of  the 
defendant.  Bat  pleas  to  the  jorisdiction  of  the  Court,  or  to 
the  disability  of  the  person  of  the  plaintiff,  or  pleas  in  bar  <^ 
■oy  matter  of  record,  or  of  matters  recorded,  or  as  of  record  in 
Ae  Court  itself,  or  in  any  other  Court,  need  not  be  upon  oath.' 

§  697*  If  the  plaintiff  conceires  a  plea  to  be  defective  in 
point  of  f<CM-m,  or  of  substance,  he  may  take  the  judgment  of 
dw  Court  opon  its  sufficiency.  And,  if  the  defendant  is  anx- 
ious to  have  the  point  determined,  he  may  also  take  the  same 
proceeding.^  Upon  argument  of  a  plea,  it  may  either  be 
allowed  simply ;  or  the  benefit  of  it  may  be  saved  to  the  hear- 
ing ;  or  it  may  be  ordered  to  stand  for  an  answer."  In  the 
first  place,  the  plea  is  determined  to  be  a  full  bar  to  so  much  of 
the  Bill  as  it  covers,  if  the  matter  pleaded,  with  the  averments 
necessary  to  support  it,  are  true.*  If,  therefore,  a  plea  is 
allowed  upon  argument,  or  if  the  plaintiff  without  argoment 
thinks  it,  although  good  in  form  and  substance,  not  true  in  point 
of  feet ;  he  may  take  issue  upon  it,  and  proceed  to  disprove 
the  facts,  upon  which  it  is  endeavored  to  be  supported.  For, 
if  the  plea  is,  upon  argument,  held  to  be  good ;  or  the  plaintiff 
admits  it  to  be  so  by  replying  to  it ;  the  truth  of  the  plea  ia 
the  only  subject  of  question  remaining,  so  far  as  the  plea 
extends ;  and  nothing  but  the  matters  contained  in  the  plea,  as 
to  so  much  of  the  Bill  as  the  plea  covers,  is  in  issue  between 
the  pardes.*  If,  therefore,  issue  is  thus  taken  upon  the 
plea,  the  defendant  must  prove  the  facts  it  suggests.  If  he 
fuls  in  this  proof,  so  that,  at  the  hearing  of  the  cause, 
the  plea  is  to   be   no  bar,  and   the    plea  extends     to    the 

>  Uitf.  Eq.  t\.  bj-  Jeremr,  901 ;  Cocker,  Eq.  PI.  391,  S83. 

■  Uitf.  Bq.  PL  hj  Jeremr,  801 ,  B03 ;  Ante,  g  699. 
4  Ibid. 

>Mitf.  £q.  Fl.  b^  Joremj,  801,303;  Hnghea  v.  Blake,  6  Wbeat.  R.  459; 
Tbe  State  of  Bbode  Iiland  v.  The  Slate  of  Uaaeacbiuetti,  U  Petera,  R.  SIO, 
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discovery  sought  by  the  Bill,  the  plaintiff  is  not  to  lose 
the  benefit  of  that  diacovery  ;  hut  the  Court  will  order  the  d^ 
fendant  to  be  examined  on  intem^tories,  to  supply  the  defect 
But,  if  die  defendant  proves  the  truth  of  the  matter  pleaded, 
the  suit,  so  far  as  the  plea  extends,  is  barred;  even  tfaoogfa  die 
plea  is  not  good,  either  in  point  of  form  or  of  substance.^ 
Therefore,  where  a  defendant  pleaded  a  purchase  for  a  valuable 
consideration,  and  omitted  to  deny  nodoe  of  the  plaintiff's  title, 
and  the  pluntiff  replied  ;  it  was  determined,  that  the  plea,  al- 
though irregular,  had  been  admitted  by  the  replication  to  be 
good ;  and  that  the  fiict  of  notice,  not  being  in  issue,  the  defend- 
ant, proving  what  he  had  pleaded,  was  entitled  to  have  the  KD 
dismissed.' 

§  698.  If,  upon  ailment,  the  benefit  of  a  plea  is  saved  to 
the  hearing,  it  is  considered,  that  so  &r  aa  appears  to  the 
Court,  it  may  he  a  defence ;  but  that  there  may  be  matter  dis> 
closed  in  evidence,  which  would  avoid  it,  suppoung  the  matter 
pleaded  to  be  strictly  true ;  and  the  Court,  therefore,  will  not 
preclude  the  question.* 

§  699.  When  a  plea  is  ordered  to  stand  for  an  answer,  it  'a 
merely  determined,  that  it  contains  matter,  which  may  be  a  de> 
fence,  or  part  of  a  defence ;  hut  that  it  is  not  a  full  defnaee; 
or,  that  it  has  been  informally  offered  by  way  of  plea ;  or  that 


'  Micf.  Eq.  PI.  by  Jeremy,  S02 ;  Hoghea  i>.  Blake,  6  WbeaL  R.  4S3. 

«  Mitfl  Eq.  PL  bj  Jeremy, 80 1-308 ;  Cot^r,  Gq.  PL  232, 238 ;  Hania  v.  hk^ 
dew,  S  F.  Will.  94,  95 1  Bogardcu  d.  Trinity  Church,  4  Pvge,  B.  178;  Ante, 
§  862;  Foat,  S  SOS,  S06. 

3  Mi[f.  Eq.  PI.  by  Jeremy,  309  ;  Cooper,  £q.  R  233.  Mr.  Cooper  haa  stated 
the  proposition  in  the  text  somewhat  more  at  large.  "  Whan,"  says  he,  "  Aa 
benefit  of  the  plea  is  saved  to  the  hearing,  the  decision  of  the  cause  does  not 
rest  upon  the  truth  of  the  matter  of  the  plea;  but  the  plaintiff  may  aroid  it  hy 
Other  matter,  which  he  is  at  liberty  to  adduce.  Bnt  if  a  plea  is  otdered  to  stand 
fbr  an  aoawer,  it  is  then  considered  merely  aa  matter,  which  may  constitate  a 
defence  in  whole  or  in  part,  but  that  it  is  not  a  full  defence,  even  tbongh  Ota 
plaintiff  should  not  prodoco  new  matter  to  obviate  it.  At  leas^  the  iliw  imwihi 
of  the  question  of  the  oSicacy  is  not  predailed  by  such  an  order,  bat  only  tbe 
mode  of  defence  has  been  determined  to  be  infiimial  and  impi^Mr."    Gilb.  For. 
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it  has  not  been  properly  supported  by  an  answer,  so  that  the 
truth  of  it  is  doubtful.^  For,  if  a  plea  requires  an  answer  to 
support  it,  apon  at^nwot  of  the  plea  the  answer  may  be  read 
to  coDDterprove  the  plea ;  ^  and  if  the  defendant  appears  not  to 
have  sufficiently  supported  his  plea  by  bis  answer,  the  plea 
mnst  be  overruled,  or  ordered  to  stand  for  an  answer  only." 
A  plea  is  usually  ordered  to  stand  for  an  answer,  where  it 
states  matter,  which  may  be  a  defence  to  the  Bill,  although 
perhaps  not  proper  for  a  plea,  or  informally  pleaded.  But  if 
a  plea  states  nothing  which  can  be  a  defence,  it  is  merely  over- 
ruled.* If  a  plea  is  ordered  to  stand  for  an  answer,  it  is 
allowed  to  be  a  sufficient  answer  to  so  much  of  the  Bill  as 
it  covers,  unless,  by  the  order,  liberty  is  given  to  except.'  But 
that  liberty  may  be  quidiied,  so  as  to  protect  die  defendant  from 
any  particular  discovery,  which  he  ought  not  to  be  compelled  to 
make.  And,  if  a  plea  is  accompanied  by  an  answer,  and  is 
ordered  to  stand  for  an  answer,  without  liberty  to  except, 
the  plaintiff  may  yet  except  to  the  answer,  as  insufficient  to  the 
parts  of  the  Bill,  not  covered  by  the  plea."  If  a  plea,  ac- 
companied by  an  answer,  is  allowed,  the  answer  may  be  read 
at  the  bearing  o!  tbe  cause  to  counterprove  the  plea.' 

§  7^'  There  ore  some  pleas  which  are  pleaded  with  such 
circumstances,  that  their  truth  cannot  be  disputed  ;  and  others, 
being  pleas  of  matter  of  fact,  the  trudi  of  which  may  be  im- 
mediately ascertained  by  mere  inquiry,  it  is  usually  referred  to 
ime  of  the  Masters  of  the  Court  to  make  the  inquiry.     These 


I  Mitf.  Eq.  PL  by  Jeremy,  SOS ;  Orcult  v.  Ormi,  S  Paige,  K.  469. 
*ADte,  g890. 

*  Mitf.  Eq.  Fl.  by  Jeremy,  SOS ;  Hildyard  v.  Cressy,  S  Atk.  304. 

*  Mitf.  Eq.  PI.  by  Jeremy,  303. 

<  Wtt.  Eq.  Fl.  bj  Jeremy,  304 ;  Selloa  v.  Lewen,  3  P.  Will.  289 ;  Mailland  tr- 
Traton,  3  Atk.  814 ;  Orentt  v.  Onus,  8  Paige,  R.  459 ;  Lescroft  v.  Dempsey, 
4  Paige,  B.  124;  Beall  v.  Blake,  ID  Geo.  4SS. 

*  Mtf.  Eq.  PI.  by  Jeremy,  804. 

TMitf.  Eq.  PI.  by  Jeremy,  303,  304;  Cooper,  Eq.  PI.  233;  Souzer  e.  Do 
Heyer,  2  Paige,  R.  G74  ;  Ante,  g  690. 
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pleas,  therefore,  are  not  usually  argued.  Thus,  pleas  of  out- 
lawry, or  of  excommunicatioD,  beiug  always  pleaded  siA  f^fiBo, 
the  truth  of  the  fact  pleaded  is  ascertained  by  the  form  of  plead- 
ing ;  and  the  suit  is  consequently  delayed,  until  the  disalnlity 
shall  be  removed  ;  unless  die  plaintiff  can  show,  that  the  plea 
is  defective  in  form ;  or,  thai,  it  does  not  f^ply  to  the  particular 
case ;  and  for  these  purposes  he  may  have  the  plea  argued.^ 
Pleas  of  a  former  decree,  or  of  another  suit  depending,  are 
generally  referred  to  a  Master  to  inquire  into  the  &ct ;  and  if 
the  Master  reports  the  fact  true,  the  Bill  stands  instantly  dia- 
missed,  unless  the  Court  otherwise  orders.  But  the  plaintiff 
may  except  to  the  IVtaster's  report,  and  bring  on  the  matter  to 
be  argued  hefOTe  the  Court.  And  if  he  conceives  the  plea  to 
be  defective,  in  point  of  form,  or  otherwise,  ind^iendoit  of  Ae 
mere  truth  of  the  fact  pleaded,  he  may  set  down  die  plea  to  be 
argued,  as  in  the  case  of  pleas  in  general.^ 

§  701  ■  Fleas  also  may  in  some  cases  be  amended ;  as  where 
there  has  been  an  evident  slip  or  mistake,  and  die  material 
ground  of  defence  seems  to  the  Court  to  be  good.  Yet  the 
Court  always  expects  to  be  told  precisely,  what  the  amendmoit 
is  to  be,  and  how  the  slip  happened,  before  it  will  allow  the 
amendment  to  take  place.  The  defendant  will  also  be  tied 
down  to  a  short  time  in  which  to  amend."  And  in  a  case,  in 
which  a  plea  seemed  incapable  of  amendment,  the  defendant 
had  leave  to  withdraw  his  plea,  and  to  plea  de  novo,  in  a  f(Ht* 
night.*  Where  a  plea  is  clearly  good  in  substance,  but  is  ob- 
jectionable in  point  of  form,  as  not  concluding  either  in  bar,  or 
otherwise,  leave  will  sometimes  be  given  to  amend  the  plea.^ 

1  Uitr.  Eq.  PI.  bf  Jereror,  304,  SOS. 

3  Cooper,  Eq.  PL  234  ;  Newman  e.  Wallia,  1  Bra.  Ch.  R.  14S,  I4T ;  Men*. 
weUber  t>.  Melluli,  IS  Tei.  436,  4S» ;  Mitf.  Eq.  PL  hy  Jerenjr,  S81,  note; 
Id.  834, note;  Creaw  v.  Babcock,  10  Mete.  S3T;  Wood  v.  Strickluid,  8  Tee. 
&  B.  IB  7. 

<  Ibid.  s  IKd. 
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CHAPTER   XIV. 

PLEAS   TO    RELIEF, 


§  JOS.  Hating  stated  these  conBiderations  applicable  to 
pleas  in  general,  we  sludl  now  proceed  to  the  exatniDation  of 
the  different  sorts  of  defences,  which  either  may  be  or  must  be, 
insisted  opon  by  way  of  plea.  We  havie  already  had  occaaioo 
to  notice,  that  some  matters  of  defence  can  only  be  taken  by 
demurrer ;  some  only  by  plea ;  others  again,  only  by  answer ; 
and  others  again,  may  be  taken  in  either  mode,  where  they 
go  to  the  very  substance  of  the  Bill,  and  the  Equity  asserted 
in  it,' 

§  7^>  In  onr  subsequent  inquiries  respecting  die  dififerent 
kinds  of  defences,  which  may  be  taken  by  plea,  the  same 
method  will  he  observed,  aa  has  been  already  pursued  in  regard 
to  demurrers.^  In  the  first  place,  then,  we  shall  consider  the 
a|^ropriate  pleas,  as  matters  of  defence,  to  original  fiills ;  and 
next,  those  to  Bills  not  original. 

§  7^-  Original  Bills,  so  fqr  as  the  present  inquiries  are 
concerned,  are  either  Bills  praying  for  relief,  or  Bills  not  pray* 
ing  ibr  relief.  A  plea  may  either  be  to  the  relief,  or  to  the 
discovery,  or  to  both.  If  the  plea  is  good  to  the  relief,  it  ia 
(as  we  have  already  seen)  held  in  England  (perhaps  it  is  or 
may  be  different  in  America')  to  be  good  to  the  discovery  also 
by  the  Bill ;  in  like  manner  as  a  demurrer,  which  is  good  to 
the  relief,  is  held  to  be  good  to  the.  discovery.*  If,  however, 
instead  of  a  plea  to  the  relief  and  discovery  in  such  a  case,  the 


1  Ant«,  §  439,  658,  note,  6i7 ;  UitT.  £q.  R  bf  Jonmy,  33S,  SS4 ;  CcM^r, 
£q.  Fl.  235  ;  Coxine  v.  Graham,  S  Paige,  K.  1 77. 

*  Ante,  §  440,  446. 

>  Ante,  S  SIS,  441 ;  PcMt,  5  761,  note. 

*  Ante,  S  812  and  tigt«,  {  S45, 046 ;  Cooper,  Eq.  PI.  117,  286. 
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defendant  puts  in  a  plea  to  the  relief  only,  he  professes  that  be 
will  give  the  discovery,  and  he  must  give  it.* 

§  '^OS.  First,  then,  let  us  ctmsider  those  pleas,  which  con- 
stitute an  appropriate  defence  to  Bills  for  relief.  These  maj 
be  divided  into  four  kinds.  (1.)  Pleas  to  the  jurisdictioii ; 
(2.)  Pleas  to  the  person ;  (3.)  Pleas  to  the  frame  or  form  of 
the  Bill ;  (4.)  Pleas  in  bar  to  tbe  Bill.* 

§  7^-  Those  pleas,  which  are  commonly  termed  pleas  to 
the  jurisdiction  of  the  Court,  do  not  dilute  the  rights  of  die 
pl^ntiff  in  the  subjecumatters  of  tiie  suit,  or  that  they  are  fit 
objects  of  the  cogoizance  of  a  Court  of  Equity  ;  but  simply 
assert,  that  tbe  Court  of  Chancery  is  not  the  proper  Court  to 
take  cognizance  of  those  ri^ts.^     Pleas  to  the  peraon  of  the 


<  King  17.  Hemiag,  9  Sim.  K.  59. 

i  Mr.  Bcamcs  (PI.  in  Eq.  53)  has  proposed  a  wniliir  cIsssific&tkHi.  "  We 
sliould  observe,"  saya  he,  "  that  pleaa  in  Equity  have  generally  been  classei] 
nnder  three  headf ;  Ist,  to  Um  juritdiction  ;  2ndly,  to  tbe  peivon  of  the  plaintiir 
or  defendant ;  and  3dly,  in  bar ;  whilst  pleas  at  Lan  have  been  nsnallj  amagad 
under  five  heads ;  lat,  to  tbe  jurisdiction  ;  2dly,  to  the  person  of  the  plaintiff  Of 
dcfendaut;  Sdly,  to  tbe  count;  4thly,  to  the  irrit ;  aod  Sthly,  in  bar,  or  to  tbe 
action.  And,  u  each  subsequent  plea  at  lawabandoBB  the  pKcedingpIes,if  the 
order  of  pleading  be  inverted,  tbe  defendant  lows  the  adTaolage  of  the  plo, 
which  he  had  an  anterior  right  to ;  for  orpine  plaeiUindi  servaio,  Mtroaivr  el  jvt. 
It  is  not,  perhaps,  absolutely  necossarj'  to  consider,  whether  there  are  any  pku 
in  Equity,  which  correspond  in  strictnew  vith  pleas  to  the  connt,  or  pleas  to  the 
writ,  or  whether  there  are  not  some  danuirrers  in  Equity,  which  kre  anakgnnri 
in  principle  to  such  pleas  at  T.aw.  But  the  distribution  of  all  pleas  in  Eqnity 
just  alluded  to,  is  certainly  not  correct;  and  the  coDsequence  of  that  distribution 
luw  been,  diat  some  pleas  in  Equity,  which  uoqneaiioiiatily  oonld  not,  with  pro- 
priety, bo  described  as  falling  under  either  <^  thesa  tliree  heads,  have  been 
thrust  into  one  or  other  of  them.  In  the  present  work,  therefore,  although  the 
three  beads,  under  which  pleas  have  been  generally  arranged,  will  be  adopted 
as  classes  of  distribu^n,  another,  or  fourth  class,  will  be  added  to  them,  namely, 
of  pleas  not  properly  fklling  nnder  any  of  those  three  heads,  and  which,  for  the 
sake  of  distincUon,  msy  be  termed  pleas  to  the  Bill.  And  as  such  pleas  ta  the 
Bill  are  both  analogous  and  equivalent  to  pleas  in  abatement  at  law,  they  will  be 
discussed  after  pleas  to  the  person,  and  prenouily  to  pleas  in  bar  to  tbe  relief 
Lord  Sedcsdale  has  included  tbe  last  two  classes  nnder  ih^  head  of  pleas  in  bsr. 
(l£tf.  Eq.  PL  by  Jeremy,  219,  220.)  But  Mr.  Beames's  divitton  is  nuni&stfy 
more  correct 

3  Uitf.  Eq.  PI.  by  Jeremy,  aSl ;  Beamea,  PL  in  Eq.  56^0. 
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pbuQtiff,  also,  do  not  dispute  the  validity  of  the  ri^ts, 
which  lu-e  made  the  subject  of  the  suit ;  but  they  object 
to  the  plaintiff,  that  he  is  by  law  disabled  to  sue  in  a  Court  of 
Justice  ;  or,  that  he  cannot  institute  a  suit  alone ;  or,  that  he 
is  not  the  person  he  pretends  to  be;  or,  that  he  does  not 
sustain  the  character  he  assumes.^  Pleas  in  bar  are  com- 
monly described  (as  has  been  already  suggested)  as  allega- 
tions of  foreign  matter,  whereby,  supposing  the  Bill,  as  far  as 
it  is  not  (Mmtradicted,  to  be  true ;  yet  the  suit,  or  the  part  of 
it  to  which  the  plea  extends,  is  barred.^  This  description  is 
,  plainly  applicable  only  to  what  are  called  pure  pleas.  In  our 
subsequent  inquiries,  the  other  class  of  pleas  in  bar  (pleas  not 
pure)  will  be  equally  included.' 

§  7^'  l^iB  classiGcatioa  of  pleas  bears  a  strong  analogy  to 
that  which  is  known  in  the  Civil  Law.  In  that  law,  excep- 
tions (the  nature  and  definition  of  which  have  been  already 
stated*)  were  commonly  divided  into  two  kinds,  dilatory  and 
peremptory.  Exceptiones  aut  perpetuce  et  peremptmtB  sunt, 
aut  temporales  et  dtlatorice.  Peremptory  exceptions  were  a 
perpetual  bar.  Perpetim  atqae  peremptoricB  sunt,  gtuB  semper 
loeiem  hahent  nee  evitart  possuni.^  Dilatory  exceptions  were 
those  which  were  temporary  in  their  nature  and  operation. 
Temporalea  atque  dtlatorice  aunty  qtiee  non  semper  iocum  habent, 
ted  evitari  posmnt?  But  the  more  exact  division  of  exceptions 
is  into  three  kinds;  (I.)  declinatory,  corresponding  to  our  pleas 
to  the  jurisdiction ;  (^.)  dilatory,  corresponding  to  our  pleas 
to  the  person ;  and  (3.)  peremptory,  corresponding  to  our 

1  Mitf.  £q.  Fl.  by  Jeremy,  221 ;  Beamea,  PI.  in  Eq.  06-eO. 

9  Milf.  Eq.  PI.  hj  Jeremy,  221. 

3  WIgramon  Potnttof  IKscor.  39:,3T,  40,46,  60,  Isl  edit ;  Id.  67-76,  2d  edit 

*  Dig.  Lib.  44,  tit  1,  L  2 ;  Ante,  §  650. 
<  Ibid.  1.  S  ;  Ante,  S  660. 

*  Dig.  IJb.  44,  tit  1, 1.  3.  In  tbe  Institutes  we  have  nmilar  definitions.  Ap- 
ptllanlur  autem  exeeptuines  alia  perpelua  el  peremptoria  ;  alue  tentporaUt  *t 
dSatoria.  Perpeluct  el  pcrempforia,  qua  teviper  agenlibut  obslant,  et  temper  rem, 
de  qud  aiplur,perimunt.  Tanporalei,aique  diiatoria  tunt,qua  ad  lempuinoeent, 
et  temporis  dSationem  tribuwnt.    Just.  Inat.  Lib.  4,  lit.  13,  g  8-10. 
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I^eas  in  hta;  Qum  pervntmi  jm  actoris}  "Hie  two  former  were 
always  pat  m  before  the  suitwaa  put  in  contestation,  attie  litem 
coniestaiam  ;  for  they  were  before  the  prsetor,  as  reasons,  why 
he  ahouM  not  proceed  in  the  cause  to  assign  judges  for  its 
decision.' 

§  70s.  All  declinatory  and  dilatory  pleas  in  Eqnity  are 
properly  pleas,  if  not  in  abatement,  at  least  in  the  nature  cX 
pleas  in  abatement ;  and,  therefore,  in  general,  the  t^igectioiu, 
founded  thereon,  must  be  taken  ante  litem  eontestutam  1^  plea, 
and  are  not  avEulable  by  way  of  answer,  or  at  the  bearing.' 

1  Gilb.  For.  IE«in.  00,  53 ;  Voet  ad  Fond.  Lib.  44,  th.  1 ,  g  4  j  Beamn,  FL  in 
Eq.  56,  67. 

S  GUb.  For.  Bom.  60,  S3  ;  Pothier,  Pandect.  Lib.  44,  tit.  1,  nol«  (IO),a])d  llw 
paMftgcs  there  cited. 

3See  6ilb.FoT.Roin.50,51,CS,54;  Beam.  PI.  in  Eq.  GS-57.  Mr-Beamet, 
(PI.  in  £q.  57-60,)  speaking  of  pleu  in  Eqnity  of  a  declinatorr  and  dilatotr 
tiature,  Hj» :  "  In  the  Practical  Register,  a  plea  to  the  peraoa  t»  called  a  plea 
in  abatement  in  Equit]';  on  whicb  it  haa  been  remarked,  that  (be  propriety  of 
tliu  baa  been  mncb  donbCcd,  referring  to  the  passage  in  Mr.  "Vtaey't  Reports. 
It  is  there  slated,  '  that  the  distinction  bctneen  pleas  in  abatement,  and  pl^s  in 
bar,  was  Tety  litde  known  ;  and  that  Lord  Thurlow  bad  said,  he  did  not  know, 
irhat  a  plea  in  abatement  ill  Equitjiras.'  The  Practical  BegistercertainljnsM 
ike  term  plea  in  abatemeot,  as  a  tctm  well  known  in  Equitj ;  and  it  occnra  in  a 
number  of  other  books,  some  of  which  are  of  considerable  repatation.  Lotd 
Hardwicke,  in  the  passages  we  have  juat  quoted,  uses  it  as  famifiar  to  hb  hearen. 
The  Attomey-Oeneral,  in  tbe  anonymons  case  in  Moeeiy,  employ's  it  in  a  similar 
manner.  And,  what  is  more  remaHcabte,  Jyird  Tfaurlow  himself  repeatedly 
nsei  the  term  'plea  in  abatement,'  in  contradistinction  to  a  pTea  in  bar,  in  tbe 
cases  of  Newman  v.  Watlis,  and  Giln  v.  Prior,  and  acknowledges,  as  stiongljrai 
langaage  can  acknowledge,  the  strong  lines  of  distinction  between  tbem.  It  bas 
been  said,  that  a  plea  in  Equity  to  die  person  is  more  property  in  tiw  nature  of 
a  plea  in  abatement.  It  is  not  necessary  to  discuss  tbis  distiDCtion  i  bnt  it  may 
merely  be  remarked,  that  Lord  ^Bedesdale,  in  speaking  of  certain  pleas  to  the 
person,  describes  them,  not  as  pleas  in  the  nature  of  pleas  in  abatement,  bnt  as 
pleas  in  abatement  of  (be  suit.  If  it  be  necessary  to  add  any  thing  m(»e  on 
tins  subject,  it  may  be  observed,  that  in  a  work  on  pleading  at  law,  pleas  ar« 
thus  detciibed  :  "I^eas  are  of  two  sorts,  in  abatement  and  in  bar;  the  fomer 
questFon  the  propriety  of  the  remedy,  or  legal  sufficiency  of  the  process,  rather 
than  deny  tbe  cause  of  aclion ;  tbe  latter  dispute  the  yery  cause  of  action 
itself  It  is  impossible  to  read  this  passage,  without  perceiving,  how  per- 
fectly applicable  it  is  to  pleas  in  Equity,  and  bow  strongly  appropriate, 
as  marking  the  distincdon  between  pleas  to  the  jurisdiction,  to  tbe  petww, 
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And  it  has  been  said,  that  pleas  of  these  several  kinds  may  b« 
soceessively  pleaded,  one  after  another,  in  their  proper  order ; 
that  is  to  say,  first,  declinatory  pleas  ;  secondly,  dilatory  pleas ; 
and,  thirdly,  pleas  in  bar.*  For,  it  has  been  said,  that  although 
no  man  shall  be  permitted  to  plead  two  dilatoriea  at  several 
times,  nor  several  bars;  because  he  may  plead  them  all  at 
once ;  yet,  after  a  plea  to  the  jurisdiction,  he  may  be  admitted 
to  plead  in  bar ;  because  it  is  consistent  with  those  pleaa  to 
plead  in  bar  at  the  same  lime.^ 

§  7^-  In  the  consideration  of  demurrers  to  Bills  of  Reliaf, 

and  to  the  Bill,  and  pleu  in  bar.  The  Uikq  fonner  clataei,  irhilit  ib^ 
qnenion  tlie  propriely  of  tbe  particular  remedy,  or  tbe  suit,  tacitly  concede 
the  exittonce  of  a  caose  of  buIL  Bat  the  latter  diipnte  the  very  cause  of  Hiit 
itaelf.  That  the  mere  term,  plea  in  abatement,  ai  coDlradiBtiRgtilahed  to  the 
term,  plea  in  bar,  ii  not  of  that  familiar  phraieology  in  Coorta  of  Equity,  or  in 
hooka  relatiDg  to  their  ploadingg,  as  it  is  at  law,  may  easily  be  conceded.  But 
that,  aubatanlially  Bpeaking,  pleas  in  abatement  are  known  in  Equity,  as  well  as 
at  Law,  cannot,  I  think,  successfully  be  dispDt«d.  It  may  be  laid,  that  at  bett, 
thisisamere  dispute  about  terms;  and  that  no  material  advantage  in  the  eluci- 
dation of  the  subject  can  be  derived  from  ascertaining,  vhother  pleas  in  abate* 
■nent,  in  their  strict  sense,  or  pleas  in  the  nature  of  pleas  in  abatement,  are 
known  in  Equity.  Perhaps,  that  is  not  quite  so  clear.  But  it  is  always  ot  ler* 
Tice  to  encourage  a  free  spirit  of  inquiry,  especially  upon  tbe  subject  of  pleas  in 
Equity,  concerning  which  so  much  still  remains  to  bo  elucidated,  that  it  may  be 
mud  of  them,  ilaximapan  eorvm,  qua  tciniu,  til  minima  tonim,  qua  ignoramiu. 
Thirdly,  those  pleas  in  Equity,  which  will  be  distingnished  in  the  present  work 
by  the  term,  pleat  to  tbe  Bill,  do  not  dispute  the  validity  of  the  right  made  the 
labject  of  the  stlJI ;  nor  contend,  that  generally,  the  Court  has  not  jurisdiction 
over  it ;  nor  allege,  tbat  the  plaintiff  is  under  any  disalrillty  to  sue  ;  but  assert, 
that  the  suit,  as  it  appears  on  the  record,  is  defective  to  answer  the  pu^toses  ot 
jiutice,  or  ought  not  for  some  otkcr  reason,  to  proceed.  When  these  pleas  are 
discussed,  it  will  be  seen,  that  thej  are  strictly  analogous  to  pleas  in  abatement 
at  law,  and  corresponil  to  the  exceptions  dSatoria  of  tbe  civilians."  See  also 
Cooper,  Eq.  PI.  aSC,  387. 

1  Fothier  (ubi  supra)  says :  DUalorm  {Exceptional)  utque  ad  litem  canleita- 
lionem  dunlazet  poisunt  opponL 

<  Cooper,  Eq.  PI.  226,  227,  2S7  ;  Ante,  §  647.  See  Saltus  r.  ToUas,  7  Johns. 
Cb.  R.  S14,  215.  Mr.  Beames  doubts  the  propriety  of  the  doctrine  in  thii 
passage,  and  thinks  its  true  meaning  indistinct  Beames,  PI.  in  Eq.  14, 10.  It 
is  certain,  that,  ivithout  the  leave  of  the  Court,  double  pleas  in  bar  are  never 
allowed ;  although  the  practice  of  allowing  them  by  Uie  Court  in  special  cases, 
•eems  now  established.  Kay  v.  Marsball,  1  Keen,  R.  190,  197;  Ante,  §  057, 
iMta ;  Wyatt,  Pr.  Reg.  S2S. 
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we  have  had  occasion  to  treat  of  most  of  the  objections,  whidi 
may  be  taken  as  a  defence  by  way  of  plea,  whether  they  are 
declinatory,  or  dilatory,  or  peremptory.  It  has  been  remarked, 
that  the  objections  to  the  reUeif  sought  by  an  original  BiQ, 
which  can  be  taken  advantage  of  by  way  of  plea,  are  nearly  the 
same  as  those  which  may  be  the  object  of  demurrer.  Bnt 
they  are  rather  more  numerous  ;  because  a  demurrer  can  ex- 
tend to  such  only  as  appear  on  the  face  of  the  Bill  itself; 
whereas  a  plea  generally  proceeds  on  other  matter.^  Our  ob- 
servations, therefore,  upon  the  various  kinds  of  pleas,  will  gen- 
erally be  brief,  dwelling  only  upon  those,  wiuth  are  either 
peculiar  to  this  mode  of  defence,  or  which  require  more  full 
explanations,  than  have  been  already  given,^ 

§  710*  First;  Aa  to  pleas  to  the  jurisdiction.  These  may 
be  arranged  under  four  heads;  (I.)  That  the  Bubject-maCter  c£ 
the  Bill  is  not  within  the  cognizance  of  any  municipal  Court  of 
Justice.  (@.)  That  it  is  not  within  the  jurisdiction  of  a  Court 
of  Equity.  (3.)  That  some  other  Court  of  Equity  is  invested 
with  the  proper  jurisdiction.  (4.)  "niat  some  other  Court  poB- 
sesses  the  proper  jurisdiction. 

§7^1--  The  first  head  does  not  require  any  illustration 
beyond  what  has  been  already  stated  under  the  head  of  demur- 
rers upon  the  same  ground."  Ordinarily,  indeed,  an  objedifm 
of  this  sort  must  be  taken  by  demurrer,  if  it  is  apparent  upon 
the  face  of  the  Bill,  and  it  cannot  be  taken  by  plea.*  But  if 
the  BIH  should  be  so  framed,  as  not  to  present  the  objectioa,  it 
might  doubtless  then  be  taken  by  plea.  But  in  such  a  case, 
the  plea  would,  properly  speaking,  be  a  plea  in  bar,  and  not 
technically  a  plea  to  the  jurisdiction ;  the  distinguishing  feature 
of  the  latter  being,  that  it  points  out  some  other  Court,  which 
possesses  jurisdiction,  and  does  not  deny  jurisdiction  to  all  mu- 
nicipal Courts.' 


'  Mitf.  Eq.  PI.  by  Jeremy,  2!».  »  Ante,  §  167-541. 

»  Ante,  g  468-172.  *  Ante,  §  453,  617. 

<  Cooper,  Eq.  PI.  237-239 ;  Nabob  of  Arcot  o.  Ewt  Indui  Companj-,  8  Bio. 
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§  712.  In  regard  to  the  second  bead,  it  may  be  stated,  that 
iJte  general  objects  of  the  jurisdiction  of  a  Court  of  Equity  have 
been  already  discussed  in  tbe  former  Commentaries  on  Equity 
Jurisprudence ;  and  the  manner,  in  which  a  want  of  jurisdio 
tion  is  to  be  taken  advantage  of,  when  it  appears  on  the  fiice  of 
the  Bill,  has  also  been  fully  considered  in  the  diapter  <m  de> 
murrers.^  When  the  want  of  jurisdiction  does  not  appear  on 
the  face  of  tbe  Bill,  it  seems  to  be  the  proper  fimcdon  of  a  plea 
to  bring  it  before  the  Court. 

§  718.  A  case,  n^ch  is  not  really  such  as  will  give  a  Court 
of  Equity  jurisdiction,  cannot  easily  be  so  disguised  in  a  Bill  as 
to  avoid  a  demurrer.  But  there  may  be  instances  to  the  con- 
trary ;  and  in  snch  cases  it  should  seem,  that  a  plea  of  the  mat- 
ter necraaary  to  show,  that  the  Court  has  not  jurisdiction  of  the 

Ch.  R.  3B3 ;  8.  C.  1  Tu.  jr.  371.  In  tbig  case  a  ptea  to  the  jurisdiction  was  pnt 
in,  atating,  that  the  sabject-matter  was  not  cognizable  in  any  manicipal  Coart  of 
Justice.  On  that  occasion.  Lord  Thnrlow  sMd:  "In  a  general  view  of  the  plea, 
it  it  perfectly  new.  It  is  stated  lo  ,be  a  plea  to  the  jurisdiction  of  the  Court 
But  it  differs  from  a  plea  to  the  jurisdiction  in  all  the  particulars,  by  which 
those  pleas  have  been  described ;  because  (as  it  has  been  truly  observed)  it  is  im- 
possible to  plead  to  the  jurisdictioa  of  any  particular  Court,  without  giving 
another  remedy  to  the  party  in  some  other  Court  Now  this  plea  says,  expressly, 
that  the  party  has  no  remedy  in  any  Court  of  municipal  jurisdiction  whatever.  I 
take  it,  therefore,  in  fact,  to  be  a  plea  in  bar ;  as  if  it  hail  been  said,  Ex  lalipaelo 
actio  nonoTTlur ;  aaifithadbeengTatuitous,orhonorary,  or  of  that  species  of  con- 
tract, upon  which  an  action  does  not  arise.  And  >f  it  had  been  necessary,  from 
the  form  of  the  Bill,  to  hare  brought  into  the  view  of  the  Court,  that  it  was 
a  demand  of  that  description,  the  plea  would  have  been  a  plea  in  bar  to  tbe 
action.  And  here  the  whole  argument  tends  to  the  same  end  ;  that,  constdenug 
the  situation  of  the  parties,  and  the  contract  that  has  been  entered  into,  as  hav- 
ing relation  to  that  situation,  the  contracts  are  not  the  subject  of  an  action.  The 
plea,  therefore,  as  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction  of 
a  particular  Court,  but  of  all  Courts.  Andapleatothe  jurisdiction  of  all  Courts, 
I  take  to  be  abmrd,  and  repugnant  in  terms.  Even  if  the  Bill  had  stated  all 
the  case,  on  which  the  ai^ument  on  the  side  of  the  defendant  relies,  and  had 
brought  it  to  be  that  speries  of  treaty,  which  the  law  ought,  for  some  reasons,  to 
pronounce  impracticable  to  be  executed  by  Courts  of  municipal  jurisdiction;  it 
amounts  to  no  more  than  saying,  that,  from  the  matter  of  the  action  itself,  Ex 
ttjipacio,  non  orUur  actio."    See  Beames,  PI.  in  Eq,  T3,  74. 

1  Ante,  §472-lS6.  See  also  Beames,  Fl.  in  Eq.  63-87  ^  Mitf.  £q.  PI.  by  Jer- 
emy, 111-151. 
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subject,  although  perhaps  unavoidably,  in  some  degree,  a  ii^;a' 
tive  plea,  would  hold.^  Thus,  if  the  jurisdiction  were  attempted 
to  be  founded  on  the  loss  of  an  instrument,  where,  if  the  defect 
arising  from  this  supposed  accident,  had  not  happened,  the 
Courts  of  ordinary  jurkdiction  could  completely  decide  upon 
the  subject ;  perhaps  a  plea,  showing  the  existence  of  the  instm- 
ment,  and  that  it  was  in  the  power  of  the  pluntiff  to  obtain  a 
production  of  it,  ought  to  be  allowed,  although  instances  of  this 
sort  of  plea  may  not  occur  in  practice.^  For  it  seems  hig^y 
unreasonable,  that  a  plaintiff,  by  alleging  a  falsehood  in  his 
Bill,  should  be  permitted  to  involve  a  defendant  in  the  expense 
t^  a  suit  in  Equity,  although  the  Bill  may  6nally  be  dismissed 
at  the  hearing  of  the  cause,  if  the  defendant  answers  the  case 
made  by  it,  and  enters  into  his  defence  at  large.' 

§  71*-  In  regard  to  the  third  head,  it  may  be  remwked, 
that,  although  the  subject  of  a  suit  may  be  within  the  jurisdic- 
tion of  a  Court  of  Equity ;  yet  if  the  Court  of  Equity,  in  which 
ihe  suit  is'brought,  is  not  the  proper  jurisdiction,  the  defendant 
may  plead  the  matter,  which  deprives  the  Court  of  jurisdiction, 
and  show  to  what  other  Court  the  jurisdiction  belongs ;  and 
upon  this  ground  he  may  demand  the  judgment  of  the  Court, 
whether  he  shall  be  compelled  to  answer  the  Bill.*     Pleas  oi 

1  Mitf.  Eq.  PI  by  Jeremy,  222. 

SMi(f.Eq.Fl.bj  Jeremy,  222,  223;  Armitage  v.  Wadswortli,  1  Madd.  B. 
189, 19G;  Cooper,  Eq.  Fl.  238,  239.  Lord Redcsdale, in  hU lext^  p.  223, adds : 
"  No  authority,  bowever,  occare  to  rapport  sucb  a  pica ;  and  as  there  is  little 
disposition  in  the  Courts  of  Equity  to  couotenaDce  those  defences,  which  tend  to 
prevent  the  progress  of  a  suit  to  a  hearing  in  the  ordinary  way,  -whatever  the 
expense  of  the  proceeding  may  be,  it  would  hardly  be  prudent  to  endeavor  thin 
to  put  a.  stop  to  an  attempt  to  transfer  the  jurisdiction  of  a  salt  from  the  ordi- 
nary Courts  to  a  Court  of  Equity.  And,  indeed,  the  guard  pat  upon  cases  cf 
this  kind,  by  requiring  the  alHdavit  of  the  pluntifT  of  the  truth  of  the  matter, 
which  be  alleges  by  his  Bill,  to  sopport  the  jurisdiction  of  the  Court,  is  likely  to 
prevent  any  abuse  upon  this  head."  But  in  Annitago  r.  Wadswortli,  1  Madd- 
R.  195,  the  doctrine  oTLord  Redesdale,in  the  text,  was  recc^nized,  and  applied 
to  an  analogous  case. 

3  Mitf.  Eq.  PL  by  Jeremy,  222,  228 ;  Armitage  v.  Wadsworth,  1  Madd.  B. 
189, 19S  ;  Cooper,  Eq.  PI.  238,  239. 

*  Mitf.  Eq.  PL  by  Jeremy,  328. 
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diia  natnre  arise  in  England  principally,  where  the  suit  is 
brought  for  land  within  a  County^  Patatine ;  or  where  the  de- 
fendant claims  the  privilege  of  a  University,  or  other  particu- 
lar junsdictioa.^ 

§  7^^-  Where  the  suit  is  brought  in  a  superior  Court  of 
general  Equity  jurisdiction,  nothing  will  be  intended  to  be  out 
of  its  jurisdiction,  except  what  is  shown  to  be.  It  is  requi- 
site, therefore,  in  a  plea  to  the  jurisdiction  of  the  Court  to  allege, 
that  the  Court  has  not  jurisdiction  of  the  subject,  and  to  show 
by  what  means  it  is  deprived  of  jurisdiction.^  It  is  likewise 
necessary  to  show  what  Court  has  jurisdiction.  If  the  plea 
does  not  properly  set  forth  these  particulars,  it  is  bad  in  point 
of  form.  In  point  of  substance,  it  is  necessary  to  entitle  the 
particular  jurisdiction  to  exclusive  cognizance  of  the  suit,  that 
it  should  be  able  to  ^ve  a  complete  remedy.'  A  plea,  there- 
fore, of  privilege  of  the  University  of  Oxford  to  a  Bill  for  a 
specific  performance  of  an  agreement  touching  lands  in  Mid- 
dle^x,  was  overruled ;  for  the  University  Court  could  not 
give  complete  relief.*  And  if  a  suit  is  instituted  agunst  differ- 
ent persons,  some  of  whom  have  privilege,  and  some  not  ;  or 
if  one  defendant  is  not  amenable  to  the  particular  jurisdiction  ; 
a  plea  will  not  hold.'  So,  if  there  is  a  particular  jurisdiction, 
and  yet  the  parties,  who  are  to  litigate  any  question,  are  both 
resident  within  the  jurisdiction  of  the  Court  of  Chancery,  a 

>  Mitf.  Eq.  PI.  hj  Jeremy,  223,  224 ;  Cooper,  Eq.  P!.  239,  2*0  \  Beameii,  PI. 
in  Eq.  79-87 ;  Ante,  §  486.  Mr.  Cooper  (Eq.  PI.  240)  tayt :  "  It  wm  formerijr 
tlie  rale,  that  a  defendant  could  not  demur,  because  the  jurisdiction  was  in  an- 
other  Court  of  Equity  ;  for  a  demurrer  is  always  in  bar,  and  goes  to  the  merits 
of  the  case;  and  tborefore  tbat  it  was  informal  and  improper  in  that  respect; 
bat  that  the  defendant  should  aliraya  plead  to  the  jurisdiction.  But  it  has  been 
unce  lud  down,  tbat  if  it  appears  on  the  lace  of  the  Bil),  that  another  Court  of 
Equity  has  Uia  proper  jurisdiction,  the  defendant  may  demur ;  although  such 
demurrers  are  very  rare,  because  the  objection  can  hardly  sufficiently  appear  on 
the  Bil),  and  therefore  mntt  be  pleaded." 

)  llitf.  Eq.  PI.  by  Jeremy,  224,  225. 

s  IMd.  *  Ibid.  « IKd. 
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plea  to  the  jurisdiction  will  not  be  sustwned.^  Thus,  upon  a 
Bill  concerning  a  mortgage  of  the  Istaod  of  Sarke,  but  the 
mortgagor  and  the  mortgagee  residing  in  England,  the  Court 
of  Chancery  will  hold  jurisdiction  of  the  cause  ;  for  a  Court  itf 
Equity  a^it  in  persotuan?  So,  where  the  Court  may  not  have 
jurisdiction  to  give  relief,  it  may  yet  entertain  a  Bill  for  a  dis- 
covery in  ^d  of  the  Court,  which  can  give  relief,  if  the  same 
discovery  cannot  be  there  obtiuned ;  as  if  the  jurisdicdon  be  in 
the  King  in  CouncU,  where  the  defendant  cannot  be  compelled 
to  answer  upon  oath,' 

§  7^6-  In  regard  to  the  fourth  head,  it  is  to  be  observed* 
that  Courts  of  Equity  have  no  jurisdiction,  where  by  die  coo* 
stitudon  or  laws  of  the  country  the  subject-matter  is  exclu- 
sively ^propriated  to  some  other  Court  of  Justice,  or  to  some 
other  special  tribunal.  Thus,  for  example.  Courts  of  Equity 
have  generally  no  jurisdiction  in  cases,  which  ordinarily  belong 
to  the  jurisdiction  of  Courts  of  Common  Law  ;  or  to  the 
Ecclesiastical  Courts  ;  or  to  the  Courts  of  Admiralty  or  Prize.* 
If  the  objection  is  apparent  on  the  Bill,  it  may  be  taken  by 
demurrer ;  if  not  apparent,  it  may  be  taken  by  plea.^ 

§  7I7<  S'>)  Courts  of  Equity  have  no  jurisdiction,  where 
the  subject-matter  in  dispute  is  chambers  in  an  Inn  of  Court, 
die  jurisdiction  being  in  the  Benchers."  But  although  the 
property  in  chambers  in  an  Inn  of  Court  caimot  be  made  the 
sulgect  of  a  suit  in  the  Court  of  Chancery,  or  indeed,  in  any 
Court,  jret  a  plea  to  the  jurisdiction  in  such  case  will  be  good; 
because  the  proper  jurisdiction  can  be  pointed  out  by  the  plea. 
Thus,  where  a  Bill  was  filed  for  the  spedfic  performance  of  an 


>  Mitf.  Eq.  PI.  by  Jeremy,  221,  22B. 

ajlitf.  Eq.  PL  by  Jeremy,  224,  225 ;  Beames,  PI.  in  Eq.  88,  89,  9\-H; 
Cooper,  Eq.  PL  2*1-243 ;  Ante,  §  487, 488. 
3  Mitf.  Eq.  PL  by  Jeremy,  221,  225. 
*  Beamcs,  PI.  in  Eq.  76-78 ;  Ante,  §  49(M92. 
»  Ante,  §  711. 
■  Beames,  PI.  in  Eq.  78. 
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agreement  stated  in  the  BOl,  relative  to  the  renewal  of  a  grant 
of  chambers  in  Gray's  Inn ;  a  plea,  that  Gray's  Inn  is  a  volun- 
tary society,  governed  by  Benchers,  subject  to  an  appeal  to  the 
judges,  was,  upon  argument,  held  a  good  pies,  and  allowed 
accordingly ;  although  it  was  admitted,  that  there  was  no  in- 
stance of  any  of  the  Courts  exercising  jurisdiction  over  the 
property  or  discipline  of  the  Inns  of  Court.' 

§  718-  Similar  to  a  plea  to  the  jurisdiction  is  the  case  of  a 
plea  to  an  information,  charging  an  undue  election  of  a  fellow 
of  a  college  in  one  of  the  Universities,  "  That  by  the  statutes, 
the  vi^ter  of  the  coll^;e  ought  to  determine  all  controversies 
concerning  elections  of  fellows,  and  that  such  controversies 
oti^t  not  to  be  determined  elsewhere."  ^  But  the  extent  of 
the  visiter's  authority  must  be  averred,  and  it  must  also  be 
averred,  that  he  is  able  to  do  complete  justice.  And  where 
there  is  a  trust  created,  the  visiter  having  no  power  to  compel 
performance  of  the  trust,  relief  most  be  had  in  the  King's 
Courts  of  general  jurisdiction.' 

§  719.  Upon  similar  grounds,  if  one  of  two  ptaintifl^  haa 
no  interest  in  the  subject-matter  of  the  suit,  the  otgection  may 
be  taken  by  plea ;  and  such  a  mi^obder  will  be  a  good  de- 
fence to  the  whole  suit.* 

§  7^-  ^n  cases  of  a  Bill  brought  in  a  Court  of  Equity  of 
a  limited  jurisdiction,  as  to  persons,  or  as  to  sul^eclrmatter,  if 
the  Bill  should  allege  all  the  necessary  facts  to  establish  and 
support  that  jurisdiction,  the  defendant  may  also  negative  the 
existence  of  those  facts  by  a  plea  to  the  jurisdiction.  Courts 
of  Equity  jurisdiction  of  a  limited  nature,  are  not  infrequent  in 


'  Cooper,  Eq.  PI.  S38.  A  plea  of  this  sort  actually  put  in  by  the  Beochen 
of  Gnft  Idii,  and  allowed  by  Lord  Thurlow  in  CnnniDgham  c.  Wegg,  2  Bro. 
Cb.  B.  241,  will  b«  round  at  large  in  Mr.  Beames's  PI.  in  Eq.,  Appendix, 
p.  824-828. 

>  Uitf.  Eq.  hj  Jeremr,  225,  S3G  ;  Beames,  PI.  in  Eq.  95;  Attorney- General 
tr.  Talbot,  I  Tea.  7S ;  a  C.  3  Atk.  662 ;  Cooper,  Eq.  B.  240,  341. 

SIbid. 

4  Uakepeace  0.  Haytbome,  4  Run.  R.  244. 
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those  States  in  America,  which  have  not  established  a  general 
jorisdictioD.'  Thus,  for  example,  in  Massachusetts,  Equity 
jurisdiction  is  given  to  the  Supreme  Court  of  the  State  in  cases 
of  partnership.  In  case  of  a  suit  hronght  in  that  Coort  by 
one  asserted  partner  against  another,  alleging  the  partnership, 
there  can  be  no  doubt,  that  it  would  be  a  good  plea  to  the 
jurisdiction  to  negative  the  partnership.  But  how  far,  in  such 
a  case,  an  answer  in  support  of  the  plea  would  be  necessary  or 
proper,  must  depend  upon  the  structure  of  the  Bill,  aai  die 
peculiar  local  jurisprudence. 

§  7£1.  Bills  in  Eqnity  in  the  Courts  of  the  United  States, 
present  an  illustration  of  a  somewhat  difl^ent  nature.  By  the 
constitution  and  laws  of  the  United  States,  the  Circuit  Courts 
are  invested  with  general  Equi^  jurisdiction  in  cases  between 
citizens  of  different  States ;  but  ordinarily  they  have  no  sndi 
jurisdiction  in  cases  between  cidzens  of  the  same  State.*  In 
cases,  therefore,  where  Bills  in  Equity  are  brought  in  the  Cir* 
cnit  Courts,  founded  upon  the  supposed  di&rent  citizenship  of 
Ae  parties,  the  citizenship  of  each  party,  as  plaintiff  and  as 
defendant,  must  be  distinctly  alleged  in  the  Bill ;  otherwise  the 
Bill  will  be  dismi^ed  for  wuit  of  jurisdiction.  And  the  ex- 
ception may  be  taken  advantage  of  by  demurrer,  or  by  motion.* 

1  This  ia  trae,  for  example,  in  Uusaohnietts,  and  New  HuDptbire,  and  HuBa, 
and  Fcbiiaylvania.  Qunre,  whether  Bach  an  excepLian  ought  not  to  be  takea 
bj  plea;  or  whether  it  can  be  in^sted  on  in  a  general  answer;  since  such  an 
answer  would  seem  to  admit  the  jurisdiction  ?  Loi-d  Hardwicke's  doctrine  in 
Qreen  v.  Rutherfbrlh,  1  Yes.  371,  seems  the  other  way.  Bat  that  doctrine  wu 
applied,  not  to  a  saperior  Court,  but  to  Courts  of  a  private,  particular,  and 
limited  jurisdiclion.  Etcq  with  this  restriction,  Mr.  Beames  doubts  its  correct* 
nesB.  Beames,  PI.  in  £q.  96,  and  cases  there  cited.  The  Supreme  Court  of 
the  United  States  have  made  a  distinction  between  superior  Courts  of  Unuttd 
jurisdiction  and  inferior  Courts  of  limited  jurisdiction ;  affirming  the  judgsMoti 
of  the  former  not  to  be  nullities,  even  if  jurisdiction  is  not  apparent  on  their 
proceedings.  Kemp's  Lessee  r.  Kennedy,  5  Cranch,  1 73  ;  Turner's  AitaitM- 
frator  V.  Baok  of  North  America,  *  Dall.  R.  8. 

3  Ante,  §  492.  There  are  some  exceptions  ;  such  as  case*  in  Equil;  under 
the  patent  laws,  and  the  copjright  laws,  and  other  cases  of  a  peculiar  natore. 

3  See  Bingham  v.  Cabot,  S  Dill.  &.  382 ;  Turner's  Adnunistntor  v.  Eorille, 
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But  if,  apoD  tbe  recori,  there  are  distinct  averments  of  the 
citizenship  of  the  plwntiff,  and  of  that  of  the  drfeudant ;  so 
that  upon  the  face  «f  the  Bill  the  jurisdiction  attaches;  the 
defendant,  if  he  means  to  contest  the  alleged  citizenship,  moat 
do  it  by  a  plea  to  the  jurisdiction.  For  he  is  not  at  Hberty  to 
put  the  citizenship  in  issue  by  a  gmeral  answer  ;  as  such  an 
answer  admits  the  jurisdiction  of  the  Court  to  inquire  into  the 
general  merits  of  the  suit,  and  puts  them  in  issne.^ 

§  7^.  Secondly ;  Pleas  to  the  person.  Fleas  to  the  yex- 
■on  do  not  (as  has  been  already  observed)  necessarily  dispute 
the  validly  of  the  rigltts,  which  are  made  the  subject  of  the 
claim  ;  but  they  olgect  to  the  ability  of  the  parties  to  sue,  or 
to  be  sued.^  They  are  of  two  kinds :  ( 1 .)  Pleas  to  the  person 
of  the  plaintiff;  and  (S.)  Pleaa  to  the  person  of  the  defendant. 
In  the  former  kind,  the  following  pleas  are  usually  included, 
viz.:  (1.)  of  outlawry;  (S.)  of  excommunication;  (3.)  of 
Popish  recusant  convict ;  (4.)  of  attainder ;  (5.)  of  alienage ; 
(6.)  of  infiincy;  {7-)  of  coverture;  (8.)  of  idiocy  or  lunacy; 
(9.)  of  bankruptcy  or  insolvency;  (10.)  of  the  want  of  the 
character,  in  which  the  plaintiff  sues.  Of  the  latter  kind 
is  the  plea,  that  the  defendant  does  not  possess  the  character, 
in  which  he  is  raed ;  such,  for  example,  as  that  the  defendant 
is  not  a  feme  sole,  or  not  heir,  or  executor,  or  administra- 
tor, &C. ;  in  which  character  alone  the  suit  is  mdntainable 
agunst  ^  defendant.'  Every  plea  of  either  of  these  kinds  is 
in  the  nature  of  a  plea  in  abatement* 


4  Dall.  R.  T ;  TnnieT's  Administntor  v.  Bank  of  Nortli  America,  4  Ball.  R.  8  ; 
Abercromtae  v.  Dopcu,  1  Cranch,  B.  343 ;  Sallivan  e.  Falton  Steamboat  Com- 
ptDf,  6  Wheat  R.  4fiO;  Capron  v.  Van  Noorden,  2  Cnuch,  R.  126  ;  Strew- 
brii^e  V-  CnrtiH,  S  Cranch,  R.  267  ;  Ante,  §  492. 

1  UvingsUin  v.  Stoiy,  11  Feten,  B.  351,  893 ;  Dodge  n.  Ferkioa,  4  Mawn, 
B.43G. 

*  Beamea,  PI.  in  Eq.  99 ;  Ante,  §  493, 194. 

■  Betmea,  R.  in  Eq.  99-132 ;  Cooper,  Eq.  PI.  343  ;  Ante,  S  493-436  ;  Id. 
|M,S6,  &7,  61,  64,  67,  68. 

4  Mitf.  Eq.  PL  hj  Jeremj',  394 ;  Cotter,  Eq.  PL  I48-S50. 
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§  7^*  The  tliree  first  of  the  plena  to  the  person  of  ths 
plaiDtifF  are  generally  unknown  in  America,  and  of  very  rare 
occurrence  in  England  in  modem  times ;  and  it  seems  wholly 
unnecessary  to  dwell  on  them  in  this  place.^  The  fourth,  a  plea 
of  att^nder,  is  also  of  rare  occurrence ;  and  (as  has  been  re- 
marked) a  plea  of  this  sort  in  Equity  would  probably  be  cod> 
strued  with  the  same  strictness,  as  tbe  like  plea  ia  at  law.' 
Thus,  where  to  a  Bill  for  an  account  of  personal  estate,  ^te 
defendant  pleaded  a  stated  account  and  conviction  of  man* 
slaughter ;  and  the  plea  stated,  that  in  October,  17^8,  in  Gal- 
loway, A  gave  a  mortal  wound  to  B,  of  which  he  languished 
and  died,  (but  did  not  say  in  what  part  B  received  the  wound;) 
that  it  was  tried  at  the  assizes  of  Galloway,  (but  did  not  say, 
that  the  persons  who  tried  it,  had  a  commission  of  gaol  deliv- 
ery, or  that  tbey  were  justices  of  oyer  and  terminer;)  the 
Court  held  the  plea  to  be  insufficient,  tmd  overruled  it.  lite 
reasons  assigned  were,  that  in  the  plea,  the  jurisdiction  oo^t  to 
have  been  set  farth,  and  that  the  judges  had  a  right  to  try  the 
cause ;  for,  otberwise,  it  will  not  be  strong  enough  to  fwfdt 
personal  estate.  And  things  of  this  kind  cannot  be  taken  to  a 
common  intent ;  but  the  plea  must  be  judged  of  with  the  same 
strictness,  as  if  it  was  a  plea  at  Common  Law.' 

§  724f.  The  fifth  plea  is  alienage  of  the  plaintiff.  This  of 
course  is  generally  inappUcable,  unless  the  suit  respects  lands, 
or  the  plaintiff  is  an  alien  enemy;  for  an  alien,  who  is  not  an 
alien  enemy,  is  under  no  disabiUty  to  sue  for  any  personal  de- 
mand in  a  Court  of  Equity.  There  are,  indeed,  some  circum- 
stances, under  which  even  an  alien  enemy  is  permitted  to  sue ; 

»  Wyatt,  Pr.  Beg.  326, 827 ;  ©lb.  For.  Rom.  58, 94  ;  Cooper,  Eq.  PI.  MS-M3. 
The  nature,  and  tho  form,  and  the  proacciliDg<i  belongiDg  to  these  pleas,  irill  b« 
found  stated  in  Mitf.  Eq.  PI.  by  Jeremy,  236-229 ;  Beunea,  PI.  in  Eq.  tOO-109 ; 
Cooper,  Eq,  PI.  243-24G.  Aa  to  the  plea  of  ontlawry,  see  The  AUoniey  Seweli 
V.  Rickardi,  8  Beavan,  R.  880. 

a  Mitf.  Eq.  PI.  by  Jeremy,  229,  SS3  ;  Cooper,  Eq.  H.  245,  246 ;  Beame^  PL 
inEq.  109-111. 

3  Cooper,  Eq.  PI.  249,  246  ;  Bark  v.  Brown,  3  Atk.  899. 
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aa,  where  he  is  here  under  the  license,  protection,  and  safe  con- 
duct of  the  Government.* 

§  7^*  I"  relation  to  the  pleas  of  infancy,  coverture,  idiocy, 
and  lunacy  of  the  pliun^,  it  needs  only  to  be  observed,  that  if 
a  Bill  is  6ted  in  the  name  of  any  person  incapable  alone  of  in- 
stituting a  suit,  such  as  is  the  case  of  an  infant,  a  married 
woman,  an  idiot,  or  &  lunatic,  (so  found  by  inquisition,  and  under 
guardianship,)  the  defendant  may  plead  such  disability  in  abatei 
ment  of  the  suit,^ 

§  7^-  As  to  the  nmth  plea,  that  of  bankrupt)^  and  insol- 
vency of  the  plaintiff,  a  few  words  may  suffice.  The  plea  is 
perfectly  good,  where  the  subject-matter  of  the  snit  has,  by  the 
bankruptcy  or  insolvency  of  the  party,  become  vested  in  the 


1  Mitf.  £q.  PL  by  Jeremy,  329 ;  Cooper,  Eq.  F).  246,  247 ;  Beamu,  PL  io 
£q.  U2-tI5;  Ante,  g  Sl-56  j  Wyatt,  Fr.  Reg.  S27.  The  foUowIag  form  of  a 
plea  of  an  alien  enemy  is  given  in  Beamea,  PI.  in  Eq.p.  337: — "  This  defendant, 
\>y  protesUtion,  not  confesdng  or  acknowledging  all  or  any  of  the  matters  and 
things  ia  the  said  conplunanta'  Bill  of  complaint  mentioned  and  contained  to 
be  true,  in  such  sort,  manner,  and  form,  as  the  same  are  therein  and  thereby 
(taled,  charged,  alleged,  or  set  forth,  doth  plead  thereunto ;  and  for  plea  there- 
nnto  saith,  that  the  sud  complainants  are  tJiens,  bom  in  foreign  parts,  ont  of  the 
alle^nce  of  oar  lord  the  King,  (that  is  to  etiy,')  the  said  complainant,  Charlea 
Albrecht,  in  the  territory  of  Saxony,  and  the  said  complainant,  Charles  Delbrack, 
in  the  territory  of  Westphalia ;  and  that  the  said  complainants,  long  before  and 
at  dte  time  of  exhibiting  their  said  Bill  of  compl«nt  against  this  defendant,  were, 
aod  now  arc,  enemies  of  onr  lord  the  King,  Toluntarily  inhalnting,  and  dwelling, 
and  carrying  on  trade  with  the  realm  and  territory  of  Prance,  and  witUn  the 
allegiance,  and  under  the  government  of  the  persons  exercising  the  powers  at 
goreniroent  there ;  and  that  the  persons  so  exercising  the  powers  of  goTOm* 
ment  there,  tbon  were  and  tUll  are  at  war  with,  and  enemies  to  our  lord  the 
King ;  and  that  the  said  complainants  then  were,  and  now  are,  adhering  to  the 
sud  enemies ;  and  this  defendant  doth  therefore  plead  the  matters  aforesaid  to 
the  said  defendants'  Bill,  and  the  relief  and  discovery  thereby  sought ;  and  be 
humbly  hopes  to  be  hence  dismissed  with  hii  reasonable  costs  in  this  behalf  su»' 
tained."  This  is  the  plea,  which  was  used  in  Albrecht  v.  Sassman,  2  Ves.  &  B. 
S8S,  and  was  allowed  by  Lord  Chancellor  Eldon.  A  similar  plea  will  be  found 
in  Yanheyth.  Eq.  Dnfts.  446. 

*  Uitf.  Eq.  PL  by  Jeremy,  22S,  330 ;  Cooper,  Eq.  PL  24S  ;  Beames,  PI.  in 
Eq.  115-118 ;  Wyatt,  Fr.  Beg.  826.  See  also  Wartnaby  v.  Wartnaby,  Jac.  B. 
S78 ;  Ante,  S  M-67,  496. 

KQ.  FL.  SB 
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amgnees}  It  is  sometimes  classed  among  pleas  in  abatemmt 
to  the  person.'  But,  as  it  is,  in  effect  a  plea,  that  the  plaintitf' 
has  no  title,  or  that  the  title,  which  he  had,  has  heen  transferred 
to  others,  it  seems,  so  far  as  the  plaintiff  is  concerned,  to  be  a 
plea  in  bar.  Bat  it  is  so  no  further  than  he  is  concerned ;  be* 
caose  it  does  not  deny  the  right  to  sue,  as  existing  in  another 
person,  nor  dispute  the  validity  of  the  rights,  wluch  are  made 
the  snbject  of  tbe  existing  suit.^  It  seems,  that  in  a  plea  of 
bankruptcy,  all  the  facta  and  circumstances,  which  are  necessary 
to  establiiA  the  sufficiency  of  the  proceedings  in  bankruptcy, 
and  to  show  the  party  to  be  Uwfdlly  declared  a  bankrupt,  most 
be  specially  set  forth.  It  is  not  enough,  in  a  plea  of  this  sort, 
to  allege,  that  a  commission  of  bankruptcy  was  duly  issued 
agunst  the  plaintiff,  under  which  he  was  duly  found  and  de> 
dared  a  bankrupt.*  It  seems,  however,  not  to  be  absolutely 
necessary,  that  the  defendant  should,  in  his  plea  of  the  bank- 
ruptcy of  the  pl^ntiff,  allege  all  the  necessary  successive  facts 
positively,  or  as  within  his  own  knowledge.  But  he  may 
allege,  that  he  has  been  informed,  and  believes,  that  the  plain- 
tiff has  become  bankrupt,  and  then  to  state  the  facts  in  succes- 
sion nptm  which  the  bankruptcy  is  rested ;  for  the  defendant 
cannot  be  presumed  to  have  any  personal  knowledge  thereof.' 

1  Hitf.  Eq.  PI.  hj  Jeremy,  288 ;  Bowsw  v.  Hughes,  1  Anst.  R.  101.  See 
^soTaHtoDD.  Htntiby,  1  YouDge  Si  Coll.  ITS;  Ante,  g  495,  and  the  casea  tiiere 
cited ;  a  Daniell,  Ch.  Pr.  101, 102  ;  Eidcman  e.  Andniwe,  4  BeaTan,  R.  CS4. 

■  Cooper,  Eq.  PI.  948,  Mr.  Beamw  bajv,  that  Lord  Bedesdale  places  tha 
{4ea  tmder  the  head  of  pleM  in  abatemenL  Beames,  PL  in  Eq.  ISO.  I  do  not 
find  this  to  be  correct.  Lord  Kedeadale  apparentlj  placei  it  ai  a  plea  in  bar 
nndfir  hii  fifUi  head ;  namely,  that  the  plaintiff  faaa  no  interest  in  Ae  subject, 
or  no  right  to  institute  a  sail  concerning  it  Hitf.  Eq.  PI.  by  Jeremy,  8S0,  SSI, 
S31,  SS2.  Hr.  Cooper  arranges  it  under  the  head  of  pleas  to  the  person.  It 
seems,  that  a  plea  of  bankruptcy  of  the  platntifT  must  be  put  in  on  oadi.  Joseph 
t>.  Tnckey,  2  Cox,  S.  44  ;  Mitf.  Eq.  PI.  by  Jeremy,  ZS2,  note  (o). 

3  Beames,  F1.  in  Eq.  119,  120  ;  Tarlton  v.  Hornby,  1  Yonnge  &  CoU-  ITS. 

*  Carlelon  v.  Leighton,  B  Mcriv.  R.  667 ;  Beunes,  PI.  in  Eq.  IIS,  119. 

G  KH^mmii  n.  Andrews,  4  Beavan,  B.  654.  See  alsQ  Mitf.  Eq.  R,  by  Joivmy, 
29T  ;  Small  t>.  Atwood.  1  Younge  &  Coll.  8S  ;  Drew  v.  Drew,  2  Ves.  &  Beau. 
162  i  Poole  V.  Poole,  Younge,  R.  381 ;  2  Tan  Heythuyseu,  Eq.  Dntfts.  W. 
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§  7^*  As  to  the  tenth  plea  to  the  person  of  the  phtin^ 
namely,  that  the  plaintiff  is  not  the  person  he  pretends  in  Ida 
Bill  to  be,  or  that  he  does  not  sustain  the  character  which  he 
assumes,  although  it  is  a  negative  plea,  yet  it  is  good  in  abat^ 
meut  of  the  suit'  Thus,  where  a  plaintiff  sued  in  the  charao- 
ter  of  admiDistrator,  a  plea,  that  he  was  not  admimBtrator,  waa 
held  good.'  So,  where  a  plaintiff  entitled  himself  as  admiuia- 
trator  in  the  Bill,  a  plea,  that  the  supposed  intestate  was  living, 
was  held  good."  So,  a  pka  to  a  Bill  by  a  plaintiff,  clainung  as 
heir,  that  the  plaintiff  is  not  heir,  has  been  held  good.*  So,  if 
a  pl^ntiff  should  sue  as  a  partner,  a  plea,  that  he  ia  not  a 
partner,  would  be  good.'  So,  to  a  Bill  by  a  plaintiff,  as  a 
creditor  of  an  estate,  a  plea,  that  he  is  not  a  creditor,  and  that 
the  deceased  was  not  indebted  to  him,  would  be  good.^  So,  if 
a  person  should  sue  as  plaintiff,  in  the  character  of  a  widow, 
for  dower,  a  plea  of  ne  uaques  accouple,  that  is  to  say,  a  plea, 
that  the  pl^tiff  and  her  supposed  husband  were  never  lawfully 
joined  in  matrimony,  would  be  tt  good  plea.^  So,  to  a  BUI, 
brought  by  an  executor  before  probate  of  the  wiU,  a  plea,  that 
the  will  has  not  been  proved,  would  be  good.^  So,  if  a  feme 
covert  should  sue  alone  in  her  own  name,  the  coverture  may  be 
l^eaded  in  abatement.^  So,  a  plea  that  the  plaintiff,  or  one  of 
the  plaintiffe,  is  a  fictitious  person,  or  was  dead  at  the  com- 


1  Mitf.  Eq.  Fl.  by  Jeremy,  !30 ;  Beames,  FI.  in  £q.  120,  131, 12! ;  Goopar, 
Eq.  PI.  249,  S60 ;  Ante,  §  49S. 

3  Ibid.    See  Old  v.  Huddleaton,  2  Dick.  R.  GIO ;  S.P.1  Cox,  B.  198. 

3  Ibid.  Sir  Tbomaa  Senel,  in  Ord  v.  Huddleston,  2  Dick.  R.  6t0,  seemed  to 
Ifaink  thii  was  k  plea  in  bar,  and  not  In  abatement.  See  Beamea,  FL  in  Eq. 
122. 

*  Beames,  PI.  in  Eq.  123-129.  See  16  Vet.  264,  260 ;  Ante,  S  66S ;  Drew  v. 
Drew,  2  Vee.  &  Beam.  159;  Nemnan  v.  Wallis,  2  Bra  Ch.  R.  143,  and  Mr. 
Belt's  Dote ;  HaU  v.  Noye«,  3  Bro.  Ch.  B.  489. 

i  Saadan  v.  King,  6  Madd.  R.  61 ;  Draw  v.  Drew,  3  Yea.  &  Beam.  IS9. 
'  Thring  v.  Edgar,  2  Sim.  k  Stn.  2T4. 

7  Poole  V.  Poole,  1  Toange,  B.  331. 

8  Simons  v.  Hilmaa,  2  Sim.  B.  241. 

•  Wyatt,  Pr.  Keg.  «8. 
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mencemeBt  of  the  suit,  would  be  a  good  plea  io  abatement  of 
the  suit.-^ 

§  J28.  The  principle  of  the  plea  may  he  properly  stated  in  a 
more  comprehensive  form ;  viz.,the  wantof  interest  of  the  plaintiff 
in  the  sDhject-matter.  Interest  in  the  subject-matter  of  the  sntt, 
or  a  right  to  the  thing  demanded,  and  a  proper  title  to  institute 
the  suit,  are  essentially  necessary  to  maintain  the  Bill.  If  the 
objection  is  apparent  upon  the  face  of  the  Bill,  it  may,  and  in- 
deed it  onght  to  be  taken  by  way  of  demurrer.  But  a  title, 
apparently  good,  may  be  stated  in  a  Bill ;  and  yet  the  pWntiff 
may  not  really  have  the  title  he  states  i  either  because  he  mis- 
represents himself,  which  has  been  considered  under  the  last 
head,  or  because  he  suppresses  some  circumstances  respecting 
hia  title,  which,  if  disclosed,  would  show,  either  that  nothing 
was  ever  vested  in  him,  or  that  the  title,  which  he  had,  has 
been  transferred  to  another ;  and  this  defect  the  defendant  may 
show  by  plea  in  bar  of  the  suit.'  As,  if  a  plaintiff  claims  aa  a 
purchaser  of  a  real  estate ;  and  the  defendant  pleads,  that  be  is 
a  Papist,  and  incapable  of  taking  by  purchase ;  or  if  a  pluntiff 
claims  property  under  a  title,  which  accrued  previous  to  a  con- 
viction of  himself,  or  of  the  person  under  whom  he  claims,  <iS 
some  offence,  which  occasioned  a  forfeiture ;  or,  if  a  plaintiff 
sets  up  a  title,  which  accrued  previous  to  his  bankruptcy ;  this, 
or  any  other  defective  title  to  the  matter,  claimed  by  the  Bill, 
if  the  defendant  by  plea  shows  the  defect,  will  be  a  good  bar 
to  the  suit." 

§  ySQ.  A  plea  of  conviction  of  any  offence,  which  occasions 
forfeiture,  such  as  manslaughter,  must  (as  we  have  se^i)  be 
pleaded  with  equal  strictness  as  a  plea  of  the  same  nature  at 
Common  Law.*     But,  if  a  plea  goes  to  show,  that  no  title  was 


1  Cooper,  Eq.  PL  249 ;  Beamea,  PI.  in  Eq.  123. 
9  Uitr.  Eq.  PL  by  Jerem;,  231,  232. 

»  Mitr.  Eq.  PI.  by  Jeremy,  232,  SS3  ;  Caoper,  Eq.  PL  166-170 ;  Beames,  PI. 
in  Eq.  120-129 ;  Ante,  S  260>  361,  495,  496,  608^10. 
*  Ante,  §  lis. 
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erer  vested  in  the  plaintiff,  although  for  that  purpose  it  states 
an  offence  committed,  a  etuiviction  of  the  ofience  is  not  essen- 
tial to  the  plea,  and  the  same  strictness  is  not  required,  as  in  a 
ease  of  forfeiture.^  Thus,  in  the  Exchequer,  to  a  Bill  seeking- 
a  discovery  of  the  owners  of  a  ship  captured,  and  the  payment 
of  a  ransoiD,  the  defendants  pleaded,  that  the  c^tor  was  a 
natural-bom  subject,  and  the  capture  an  act  of  piracy.  Al- 
^ugh  the  Barons  at  first  thought,  that  the  plea  could  not  be 
supported,  .unless  the  pkundff  had  been  convicted  of  piracy,  and 
the  record  of  the  conviction  had  been  annexed  to  the  plea;  yet 
ttiey  were  finally  of  opinion,  that  as  the  plea  showed  that  the 
capture  was  not  legal,  and  that,  therefore,  no  title  had  ever  been 
vested  in  the  plainti^  the  plea  was  good ;  and  they  allowed  it 
accordingly,'  Pleas  of  want  of  title,  generally  extend  to  dis- 
covery as  well  as  to  rehef.^ 

§  7^'  I^  cannot  often  be  necessary  to  make  defence  on  the 
ground  of  want  of  title  by  way  of  plea ;  for  if  iacts  are  not 
stated  in  the  Bill,  from  which  the  Court  will  infer  a  title  in  the 
plaintiff,  although  the  Bill  does  not  contain  an  assertion,  that 
the  plaintiff  has  a  title,  the  defendant  may  demur ;  the  aver- 
ment of  title  in  tike  Bill  being,  not  of  a  fact,  but  of  the  conse- 
quence of  &ct8.*  Thus,  wlure  a  plaintiff  stated  an  incom- 
brance  on  a  real  estate,  of  which  he  was  devisee,  and  averred, 
that  it  was  the  debt  of  the  testator,  and  prayed  that  it  might 
be  p^d  out  of  the  testator's  personal  estate,  io  ease  of  tbi  real 
estate  devised ;  the  defendant  having  pleaded,  that  the  testator 
bad  done  do  act,  by  which  he  made  it  his  own  debt,  the  plea 
was  overruled ;  because  whether  it  was  his  debt,  or  not,  was 


1  Uitf.  Eq.  PL  bj  Jerem}',  SSS,  S83 ;  Cooper,  Eq.  PL  MS ;  Beamet,  H  in 
£q.  110. 

■  Ibid.  .  3  Ibid. 

«  UitT.  £q.  PL  by  Jeremy,  238,  351.  When  the  plaintiff  by  iua  BiU,  showed 
tlut  he  had  no  interatt,  the  de&ndant  wai  allowed  (the  time  for  demamr 
baviag  exgured)  to  plead  a  genert^  release  by  the  plaintiff.  Stodce  v.  Viuoent, 
1  Collyer,  B.  621. 
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mfttter  of  infereoce  from  the  facta  stated  in  the  Bill,  nod  there- 
fore the  proper  defeuce  was  by  demorrer.  Accordingly,  the 
defendant  id^rwards  demurred,  and  the  demurrer  was  al- 
lowed,^ 

§  731-  In  treating  of  demurrers,  notice  has  been  taken, 
that,  although  a  plaintiff  has  an  interest  in  die  aul^ect  of  a 
suit,  and  a  right  to  institute  a  suit  concerning  it,  yet  he  may 
have  no  right  to  call  upon  the  defendant  to  answer  his  de- 
mands ;  and  it  has  been  also  observed,  that  this  happens,  where 
there  is  a  want  of  privity  of  title  between  the  plaintiff  and  de- 
fendant. It  would,  probably,  be  difficult  to  frame  a  Bill,  wfaidi 
was  really  liable  to  olgectiou  on  this  bead,  so  artfully,  as  to 
avoid  a  demurrer.  But,  if  such  a  Bill  could  be  framed,  it 
should  seem,  that  the  defence  might  be  made  by  plea.' 

§  73s.  In  the  next  place,  as  to  pleas  in  abatement  to  the 
person  of  the  defendant.  Although  persons,  who  are  out- 
lawed, and  excommunicated,  attainted,  &c.,  cannot  pleifil  their 
own  disabilities  to  a  Bill  brought  against  them ;  yet  it  will  be 
a  good  plea  in  abatement,  that  the  defendant  is  not  the  person 
he  is  alleged  to  be,  or  that  he  does  not  sustain  the  character 
which  he  is  alleged  to  bear  m  the  Bill.^  Thus,  for  example,  if 
a  defendant  is  sued  as  a  feme  covert,  or  as  a  f&ne  sole,  or  as 
heir,  or  as  executor,  or  administrator,  or  as  partner ;  in  every 
such  case  it  would  be  a  good  ptea,  that  the  defendant  did  not 
bear  the  character,  which  was  so  alleged  in  the  Bill.*  The 
tike  rule  will  apply  to  a  defendant,  who  has  become  a  bankrupt 
before  the  suit  brought,  and  all  his  interest  in  the  subject  has 
passed  to  his  assignees.     But  in  many  cases,  he  may  still  he  a 

■  Ibid. 

«  Milf.  Eq.  PI.  b^  Jenmj,  iSi  ;  Ante,  S  5I3-fil6. 

s  Mhf.  Eq.  PL  by  Jeremy,  234,  236 ;  Cooper,  Eq.  PI.  2B0 1  Beames,  PL  in 
Eq.  129,  130. 

*  Mitf.  Eq.  PI.  by  Jeremy,  284,  836  ;  Cooper,  Eq.  PL  2fi0 ;  Beames,  PL  in 
Eq.  1S9,  ISO;  Sanden e.  King,  6  Ukdd.  R.  61;  8.  C.  S  Sim.  k  Stu.  179; 
DreiT  V.  Drew,  2  Tea.  &  Beam.  169.  See  Griffith  o.  Bateman,  Kep.  Tea^ 
fWb,  SSI ;  Wyatt,  Pr.  Beg.  826. 
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pn^r  par^.^  And  if  he  has  become  bankrupt  aince  the  Bill 
has  been  pending',  then  he  may  plead  or  show  his  bankruptc;^, 
not  as  an  absolute  defence,  but  to  show  that  his  assignees 
should  be  parties.' 

§  7^'  It  seems  to  have  been  considered  as  more  convenient 
for  a  defendant,  under  these  latter  circumstances,  to  put  in  an 
answer,  alleging  the  mistake  in  the  Bill,  and  praying  the  judg- 
ment of  the  Court,  whether  he  should  be  compelled  further  to 
answer  the  Bill,  but  this,  in  fact,  amounts  to  a  plea,  although 
it  may  not  bear  the  title ;  and  a  plea  has  been  considered  as 
the  proper  defence.' 

§  '7S4'.  Upon  an  analogous  ground,  if  the  defendant  has  not 
that  interest  in  the  sulgect  of  a  suit,  which  can  make  him  ha- 
ble  to  the  demands  of  the  plMntiff,  and  the  Bill  alleging  that 
he  has,  or  claims  an  interest,  avoids  a  demurrer,  he  may  plead 
the  matter  necessary  to  show  that  he  has  no  interest,  if  the 
case  is  not  such,  that  by  a  general  disclaimer,  he  can  satisfy  the 
suit.  Thus,  where  a  witness  to  a  will  was  made  a  defendant 
to  a  Bill  brought  by  the  heir  at  law,  to  discover  the  circum- 
stances attending  the  execution ;  and  the  Bill  contained  a  charge 
of  pretence  of  interest  by  the  defendant ;  although  a  demurrer 
for  want  of  interest  was  overruled,  because  it  admitted  the 
truth  of  the  charge  to  the  contrary  in  the  Bill ;  yet  the  Court 


>  Aote,  §  397. 

»  Langley  v.  Fisher,  10  Sim.  R.  S45. 

SMitf.  Eq.  PI.  bj  Jeremy,  235,  309,  811,  812,  931;  Cooper,  Eq.  R.  !50; 
Wjatt,  Pr.  Reg.  327.  The  folloiring  form  of  a  plea  b/  the  defendant,  that  he 
is  not  eiecator,  ia  in  Tan  Heythaysen's  Eqtiity  DraAsman,  p.  444  : — "  This  de- 
fendant, by  protestation  to  all  the  discoTGij  and  relief  Kught  and  prayed  by  the 
comi^nanfB  md  Bill,  and  he,  (his  defendant  doth  plead,  and  for  plea  he  saith, 
that  ho,  this  defendant,  is  not  executor  or  administrator  in  the  Bill  mentioned, 
or  the  legal  rcpresenta^e  of  the  said  S.,  which  said  representatiTe  or  repre- 
Mntatives  ought  to  be  made  party  or  parties  to  the  complainant's  said  Bill,  as 
this  defendant  is  adTJsed.  All  which  matters  and  things  this  defendant  avers 
to  be  tnie,  and  pleads  the  same  to  the  stud  Bill,  and  humbly  demands  the  judg- 
ment of  this  honorable  Court,  and  humbly  prays  to  be  dismissed,  with  his  rea- 
■ooable  costs." 
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declared  an  opinion,  that  a  defence  miglit  have  been  made  by 
plea.^ 

§  7S5.  Thirdly;  Pleas  to  the  Bill,  or  frame  of  the  BiQ. 
Such  pleas  differ  from  pleas  to  the  jurisdiction,  as  they  do  not 
dispute  the  original  power  of  the  Court  to  take  cognizance  of 
the  particular  matter,  but  tacitly,  in  some  instances,  admit  it 
And  they  differ  from  pleas  to  the  person,  by  adnuttiBg'  the 
plaintiff's  ability  to  sue,  and  the  defendant's  liability  to  be  sued, 
although  they  object  to  the  suit  as  framed,  or  contend,  that  it 
is  unnecessary.  They  likewise  differ  from  pleas  in  bar ;  be- 
cause they  do  not  deny  the  validity  of  the  right,  whidi  is  made 
the  subject  of  the  suit ;  although  they  contend,  that  the  ri^t 
ought  to  be  canvassed  on  the  existing  record,  Tbey  seem,  in* 
deed,  to  bear  a  considerable  resemblance  to  those  pleas  at  law, 
which  are  in  abatement  to  the  action  of  the  writ,  of  which  the 
following  are  stated  as  instances ;  that  there  is  another  action 
pending  for  the  same  cause ;  that  the  action  itself  is  preuap 
turely  brought ;  and  that  the  action  is  tuisconceived.'     These 


1  Mitf.  £q.  PL  bf  Jeremjr,  S85 ;  Cooper,  Eq.  Ft.  SSO;  Ante,  j  161,  319,  SSOj 
Beamed,  Fl.  ia  £q.  131,  133.  The  decuion  in  Plummer  t>.  Uaj,  I  Tes.  4S6, 
Menu  periectl/  correct,  becaase  of  the  chai^  in  the  Bill,  that  the  defendant 
pretended  to  aome  right  or  interest  under  tbo  will;  which  the  demnrrer  ad- 
mitted. If  no  Hich  pretence  had  been  alleged,  then  a  dsararrer  would  hxn 
been  good.  Bnt  a  plea,  in  this  case,  deojing  the  interest,  mipported  b^  an 
answer,  denying  the  clum  of  any  interest,  would  hare  been  good.  Ibid-  Mr. 
Cooper  has  said :  "  Bnt  it  has  since  been  determined,  that  a  demnirer  to  mch  a 
Bill  will  be  also  good ;  and  it  is  setded,  that  a  defendant  of  thb  sort  maj'  make 
his  defence  either  hj  plea  or  demurrer."  Cooper,  Eq.  Fl.  251.  Bnt  tiiis  is  not 
qnite  an  accurate  statement.  It  it  tme  ooly ,  where  there  are  no  &cts  staled  in 
the  Bill,  which  require  an  answer ;  and  it  is  apparent  on  llie  face  of  the  Bill, 
that  the  defendant  is  a  mere  witness,  without  any  claim  of  interest  In  such  a 
case,  if  the  defendant  does  not  plead,  or  demur,  but  answers,  it  seema,  that  be 
must  answer  fully.  See  Cookson  v.  Ellison,  2  Bro.  Cb.  B.  3fi3,  and  Ui.  Belfs 
note)  FGntone.lIugheti,7yes.  287,389,  290;  Beames,  Fl. in  Eq.  131, nota ((). 
In  rebtion  to  the  plea  of  want  of  interest  in  the  defendant,  it  is  pot  bj  Mr. 
Beames  and  Mr.  Cooper  as  a  plea  in  abatement  Bat  it  seems  also  to  partake 
of  the  character  of  a  plea  in  bar,  and  is  arranged  by  Lord  Bedeadale  as  a  plea  in 
bar,    Mitf.  Eq.  Fl.  by  Jeremy,  320,  231,  331,  282. 

>  Beames,  FL  in  Eq.  188. 


-obvGoo»^lc 


CH.   XIV.]  PLEAS   TO   RELIEF.  6^ 

pleaa  have  been  arranged  under  the  following  heads :  (1.)  Plea 
of  another  suit  depending  in  a  Court  of  Equity  for  the  same 
matter ;  (S.)  Plea  of  want  of  proper  parties ;  (d.)  Plea  of 
multiplicity  of  suits;  (4.)  Plea  of  multifariousness,  or  joining 
and  confounding  distinct  matters  in  one  suit.^ 

§  7^-  ^ir^t ;  the  pendency  of  another  suit.  This  plea 
corresponds  with  the  Exceptio  litis  pendentia  of  the  civilians.* 
It  is  analogous  to  the  plea  of  the  Common  Law,  that  there  is 
another  action  pending ;  and  is,  in  most  respects,  governed  hy 
the  same  principles.'  The  plea  is  generally  applicable  to  the 
case  of  another  suit,  depending  in  the  same  Court  of  Equity, 
or  in  some  other  Court  of  Equity.*  An  exception  to  the  plea 
may  properly  be  allowed  in  the  case  of  a  suit  depending  in  an 
inferior  Court  of  Equity,  the  effect  of  which  the  defendant  has 
avoided  by  going  out  of  the  jurisdiction  ;  or  whenever,  from 
other  peculiar  drcumstaacea,  the  inferior  cannot  do  complete 
justice,  as  wanting  a  jurisdiction  to  reach  the  parties,  or  to 
reach  the  sutgect-matter.' 

§  737-  In  a  plea  of  this  sort,  there  are  several  matters, 
which  are  essential  to  its  sufficiency.     In  the  first  place,  the 


1  Beamed  PI.  in  £q.  184-198.  Lord  Bedesdale  treats  tbe  two  first  oT  theae 
pleas  Qnder  the  head  of  pleat  in  bar.  Hitf.  £q.  PL  b;^  Jeremy,  220,  221,  SSC, 
880.  It  is  kbo  put  hy  Lord  Chief  Baron  CHIbert,  at  a  peremptoiy  plea.  Gilb. 
For.  Bom.  53.  Hr.  Beamca,  remarkiog  upon  tliia  plea,  tvfe :  "  It  ii,  perhapa, 
BOt  YOij  eaay  to  diacover  a  reason,  \rhj  it  should  be  ranlied  ai  a  plea  in  bar  in 
Equitj,  although  it  haa  been  generally  bo  elaaoed.  It  certainly  la,  in  one  aense, 
»  plea  in  bar,  becaose  it  is  a  bar  to  the  particular  Buit.  Bnt,  in  that  sense,  not 
only  some  of  the  pleai  to  the  jurisdiction,  bnt  some  of  those  to  the  person,  may 
be  said  to  be  pleas  in  bar.  But  neither  those  pleas,  nor  the  plea  under  discus- 
iioD,  attempt  to  deny  the  existence  of  the  right,  made  the  subject  of  suit,  or 
contend,  that  it  is  Tested  in  the  defendant,  which  are,  as  I  conceive)  of  the 
essential  and  distinctiTe  qualities  of  a  plea  in  bar." 

3  Beames,  PL  in  Eq.  1S4 ;  Toet  ad  Pandect  Ub.  ii,  tit  S,  §  7. 

3  Beames,  PL  in  Eq.  ISS  ;  Foster  e.  Tassall,  S  Atk.  S89. 

*  Mitf.  Eq.  H.  by  Jeremy,  246 ;  Cooper,  Eq.  PL  878 ;  Beames,  PI.  in  Eq.  18»- 
144 ;  Gilb.  For.  Rom.  C5. 

»  Mitf.  Eq.  F\.  hy  Jeremy,  S44  ;  Beames,  PL  in  Eq.  142-144 ;  Coqf«r,  Eq. 
PL  874. 
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plea  should  set  fordi,  with  certainty,  the  commencemeot  of  tbe 
former  suit,  its  general  nature  and  diaracter  and  objects,  and 
the  relief  prayed.'  In  tbe  next  place,  the  plea  should  aver, 
and  so  the  fact  should  be,  that  the  second  suit  is  for  the  same 
subject-matter  as  the  first.  And,  therefore,  a  plea,  which  did 
not  expressly  aver  this,  although  it  stated  matter  trading  to 
show  it,  was  considered  as  bad  in  point  of  form,  and  overruled 
upon  argument.^  In  the  next  place,  it  should  state,  not  only, 
that  the  same  issue  is  joined  in  the  former  suit,  as  in  ^  smt 
BOW  before  the  Court,  and  that  the  Bubject-matter  is  ibe  same, 
but  also,  that  the  proceedings  in  the  former  suit  were  taken  for 
the  same  purpose.^  In  the  next  place,  the  plea  should  aver, 
that  there  have  been  proceedings  in  the  suit ;  such  as  an  ap> 
pearance,  or  process  requiring  an  appearance  at  least.*  This  is 
analogous  to  the  rule  in  the  Civil  Law,  as  to  what  shall  eotuA- 
tute  tlie  pendency  of  a  suit.  Cwpta  cattem  eat,  atgue  ita  jdm- 
dere  lis  alibi  censeit^,  non  modo,  si  lify  oontestaiio  jam  faeh 


1  Foster  D.  Tassatl,  3  Atk.  589,  S90;  Cooper,  Eq.  FI.  27S,  373. 

SDevie  V.  Lord  Brownloir,  3  IKek.B.  611  ;  Mitf.  £q.  £1.  b^  Jflremy,  MS ; 
Beames,  PI.  inEq.136. 

3  Behreiu  n.  Sievelcing,  3  Mjrloe  &  Civg,  602.  Lord  Cottenham,  in  gtTug 
judgment  in  this  case,  said  :  "  ThAl  in  order  to  support  tbe  pie*,  it  wu  nee^nrj 
to  Bbow,  that  the  prooeedinge,  in  which  the  plaintifia  were  alleged  to  have  ftiled, 
were  taken  for  the  aame  purpose  aa  the  present  eoit ;  for  the  issae  might  hare 
been  the  same,  while  the  object  was  different ;  and  the  circumstance,  that  the 
matter  had  been  tried,  as  a  matter  of  evidence,  could  not  be  condusTe.  Hm 
defendant  had  to  show,  that  the  aubject-nuttter  was  tbe  same;  that  the  ligfat 
came  in  question  before  a  Court  of  competent  jurisdiction ;  and  that  tlie  result 
was  conclusive,  so  as  to  bind  the  judgnwnt  of  every  other  Court  BisLordahip 
added,  that  it  wai  in  the  plea  alone,  that  anj  statement  of  the  BiU  of  procf  or 
of  the  proceedings  taken  npon  it  was  to  be  (bund ;  but  that  the  plea  left  tbe 
Court  in  ignorance  upon  the  qnestion,  whether  the  proceedings,  which  it  alleged 
to  have  taken  place  in  the  Lord  Mayor's  Court,  were  concluKve,  even  in  that 
Court.  His  Lordship  thought,  that  the  plunliff  could  not  have  taken  ianie  npon 
the  plea,  and  that  no  qnestion  was  stated  in  the  plea  upon  which  bis  LonUup 
could  ask  tlie  opinkm  of  the  Becorder." 

*  Mitf.  Eq.  PI.  by  Jeremy,  346,  347 ;  Beames,  PL  in  £q.  137  ;  Cooper,  Eq. 
VL  278  ;  Moor  p.  Welsh  Copper  Company,  1  Eq.  Abridg.  39,  jJ.  14 ;  Anon. 
1  Vera.  81S. 
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sit,  $ed  ei  it  sola  ciiatio,  aeu  in  Ju8  vocatio,  u^ote  gtuB  pre- 
veniionem  inducit}  On  this  ground,  where  a  Bill  was  brong^t 
against  the  defendants,  who  were  partners  in  trade,  for  several 
shares  in  dteir  stock  ;  and  the  plaintiff  in  such  suit  afterwards 
sold  one  sixth  part  of  what  he  was  entitled  to,  to  another  per- 
stm,  who  now  hrought  his  Bill  for  such  sixth  part ;  the  defend- 
ants pleaded  the  former  Bill,  and  that  such  first  suit  was  still 
d^)enduig.  But,  because  the  plea  did  not  aver,  that  the  de- 
Jendants  had  appeared  to  the  former  suit,  or  put  in  their 
answer,  or  that  they  were  so  much  as  served  with  process  to 
appear,  the  plea  was  disallowed.^  In  the  next  place,  the  plea 
should  regularly  aver,  that  the  former  suit  is  still  depending  ; 
for  this  seems  an  essential  ingredient  to  the  validity  of  the 
plea.' 

§  788-  It  is  not  necessary  to  the  sufficiency  of  the  plea,  that 
lite  former  suit  should  be  precisely  between  the  same  parties, 
as  the  latter.  For,  if  a  man  institutes  a  suit,  and  afterwards 
sells  part  of  the  property  in  question  to  another,  who  files  an 
original  Bill,  touching  the  part  so  purchased  by  him,  a  plea  of 
the  former  suit  depending,  tonching  the  whole  property,  will 
hold.*  So,  where  one  part-owner  of  a  ship  filed  a  Bill  against 
die  ship's  husband  for  an  account ;  and  afterwards  the  same 
part-owner  and  the  rest  of  the  owners,  filed  a  Bill  for  the 
Same  purpose  ;  the  pendency  of  the  first  suit  was  held  a  good 

>  Beamea,  PL  in  Eq.  137, 138 ;  Voet  ad  Fandect,  lib.  44,  tit  S,  §  7. 

>  Moor  V.  Webb  Copper  CompaD^,  1  Eq.  jUiridg.  89,  pi.  14 ;  Cooper,  Eq.  PI. 
272. 

3Mitf.  Eq.  PI.  by  Jeremy,  247;  Cooper,  Eq.  PI.  272;  Beamei.FI.  in  Eq.lSS, 
139.  Lord  Bcdeidale  a^jt,  tbat  it  haa  been  held,  A&t  h  positiTe  avennent,  tbat 
tbe  fonner  tuit  is  depending,  \a  not  necessary ;  Uitf.  £q.  H.  hj  Jeremj,  247; 
and  he  citeg  0rlin  v.  Hudson,  1  Vem.  R.  SS3,  whicb  certainly  seems  to  support 
his  statement ;  although  the  averment  there  irai,  "  which  suit  is  still  depending, 
for  aught  he  (the  defendant)  knows  to  the  contrary."  Howerer,  it  seems  very 
doubtful  if  this  case  is  sonnd  law.  Mr.  Beames  and  Mr  Cooper  both  ^ipear  to 
donU  it    Benaes,  Fl.  in  Eq.  138, 139 ;  Cooper,  Eq.  Fl.  272. 

4  Mite  Eq.  Fl.  by  Jeremy,  248 ;  Cooper,  Eq.  PI.  273 ;  Beames,  PL  in  Eq.  139, 
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plea  to  tbe  last ;  for  although  die  firet  Bill  was  insuffident  for 
want  of  parties,  jet  by  the  second  Bill  the  defendant  was 
doubly  vexed  for  the  same  cause.^  Where  there  is  a  plea  of 
the  pendency  of  a  former  suit,  it  is  irr^^ular  to  r«ply  to  the 
plea,  the  proper  course  being  to  obtun  a  reference  of  the  plea 
to  a  Master,  to  ascertain  and  report  whether  both  suits  are  mib- 
stantially  the  same.^  The  course,  which  the  Court  has  taken, 
where  the  second  Bill  has  appeared  to  embrace  the  whole  sub- 
ject in  dispute,  more  completely  than  the  first,  has  been,  to  dis- 
miss the  6r3t  Bill  with  costs,  and  to  direct  tbe  defendant  in  the 
second  cause  to  answer,  upon  being  paid  the  costs  of  a  plea 
allowed ;  which  puts  the  case  on  the  second  Bill  in  the  same 
utuation,  as  it  would  have  been  in,  if  the  first  BiH  bad  beoi 
dismissed  before  filing  the  second." 

§  7^-  There  are  some  cases,  however,  to  which  the  pen- 
dency of  the  plea  of  a  former  suit  will  not  properly  apply,  evm 
where  it  may  be  for  the  same  subject-matter.  Thus,  where  the 
e&ct  of  the  second  suit  cannot  be  had  in  the  former,  this  plea 
will  not  hold ;  nor  where  the  second  Bill,  brought  by  a  dilu- 
ent person,  although  for  the  same  matter,  as  far  as  concenu 
die  foundation  of  the  demand,  is  for  a  different  Equity  ;  nor 
where,  although  tbe  second  suit  is  brought  by  the  same  per- 
son for  the  same  purpose,  it  is  brought  in  a  different  right* 
Thus,  where  the  executor  of  an  administrator,  conceiving  him- 
self to  be  the  personal  representative  of  the  intestate,  brou^ 
a  Bill,  and  afterwards  procured  administration  de  honia  nan, 
and  filed  another  Bill,  a  plea  of  the  pendency  of  the  former 
Bill  was  overruled.'^  Lord  Redesdale  thought  the  reason  of 
this  determination  to  have  been,  that,  the  first  Bill  being  wholly 


>  JoDes  V.  Segaeira,  1  Phill.  Ch.  B.  82 ;  Poet,  S  T4S. 

3  Mitf.  £q.  Fl.  hj  Jeremy,  348 ;  Cooper,  £q.  Fl.  273 ;  Beames,  PI.  in  Eq.  13S, 
UO. 

4  Beames,  PI.  in  Eq.  140,  HI. 

s  Mitf.  Eq.  H.  b^  Jeremy,  a48,  249. 
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irregular,  the  plaintiff  could  have  do  benefit  from  it ;  and  it 
might  have  been  dismissed  upon  demurrer.^  But  Lord  Hard* 
wicke  gave  a  different  reason  for  his  determination,  expressly 
founding,  it  upon  this  position,  that  where  the  same  person  sues 
in  different  rights,  it  is  the  same,  as  if  tbero  vrere  different  per- 
sons.'. 

§  7^>  Where  a  decree  is  made  upon  a  Bill  brought  by  a 
creditor  on  behalf  of  himself  and  of  all  other  creditors  of 
the  same  person,  and  another  creditor  comes  in  before  the  Mas- 
ter to  take  the  benefit  of  the  decree,  aaA  proves  his  debt,  and 
then  files  a  Bill  on  behalf  of  himself  and  the  other  creditors, 
the  defendants  may  plead  the  pendency  of  the  former  suit ;  for 
a  man,  coming  under  a  decree,  is  gtiasi  a  party.  The  proper 
way  for  a  creditor  in  such  a  situation  to  proceed,  if  the  plaintiff 
in  the  original  suit  is  dilatory,  is  by  application  to  the  Court 
for  liberty  to  conduct  the  cause.' 

§  741.  Whether  a  plea  of  the  pendency  of  another  snit  in 
Eqni^  for  the  same  matter  in  a  foreign  tribunal,  would  be  a 
good  plea,  has  been  a  matter  of  some  discussion  in  some  of 
the  Courts.  Upon  principle,  there  would  not  seem  to  be  any 
real  difficulty  in  holding,  that  it  is  not  a  good  plea.  It  is  cer- 
tain, that  the  pendency  of  another  suit  for  the  same  matter  in 
a  foreign  tribunal,  would  not  be  held  a  good  plea  to  a  suit  in  a 
Court  of  Law ;  and  there  seems  to  be  the  same  reason  for 
overruling  it  in  Equity.* 


■  Mitf.  Eq.  PL  b^  Jeremy,  248,  949. 

<  Beamee,  PI.  in  £q.  140, 141,  and  cases  there  cited ;  Hnggins  v.  York  Baild-  . 
inga  Compan}-,  3  Atk.  44 ;  S.  C.  3  Eq.  Abridg.  3,  pi.  14 ;  Neve  v.  Werton,  S 
Atk.  557 ;  Law  n.  Bigby,  4  Bro.  Cfa.  B.  60  ;  Gage  v.  Lord  Stafford,  1  Yes.  644  ; 
S.  G.  Ambler,  108 ;  Mitf.  Eq.  Fl.  by  Jeremy,  !4S,  249 ;  Cooper,  Eq.  PI.  274. 

3  Mitf.  Eq.  PL  by  Jeremy,  249 ;  Neve  r.  Weaton,  8  Atk.  657 ;  Houlditch  v 
DonegtOl,  1  Sim.  Ii  Stn.  491 ;  Cooper,  Eq.  Fl.  374  ;  Beamea,  PI.  io  Eq.  139, 
140. 

*  Fo8l«T  r.  VsMal,  S  Atk.  SSO,  690 ;  Mitf.  Eq.  R  by  Jeremy,  247,  note  (I) ; 
INlloii  V.  AlTsres,  i  Yea.  357.  See  Cooper,  Eq.  PI.  375 ;  Beamea,  Fl.  in  Eq. 
141, 142  ;  Houlditch  v.  Don^jall,  1  Sim.  ft  Sto.  491. 
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§  7^^-  Hitherto,  we  have  been  speaking  of  a  plea  of  anoth^ 
suit  depending  in  a  Court  of  Equity.  And  the  question,  which 
next  presents  itself,  is,  whether  the  pendency  of  an  action  in  a 
Court  of  Law  for  the  same  subject-matter,  is  a  good  oljection 
to  be  urged  in  a  plea  of  this  sort  in  a  Court  of  Equity.'  It  is 
the  established  rule,  that  such  a  plea  is  bad  and  unavailable  in 
Equi^.  The  reason  usually  given  for  this  diversity  is,  that 
the  plaintiff  has  a  right  to  the  oath  of  the  defendant  in  Equity, 
to  exonerate  him  of  the  onus  prohandi  at  law.^  Perhaps  a 
more  general  ground  may  be  found  in  the  fact,  that  it  can 
scarcely  ever  occur,  that  the  remedial  justice,  and  the  gronntk 
of  relief,  are  precisely  the  same  in  each  Court ;  for  if  the 
remedy  be  complete  at  law,  that  is  an  objecticm  to  the  jurisdic- 
tion of  a  Court  of  Equity.  It  would  be  absurd  to  allow  a  suit, 
depending  at  law,  to  be  a  bar  in  a  suit  in  -Equity,  when  die 
merits  of  the  case  could  not  be  tried  in  the  suit  at  law. 
The  defendant  is  not,  however,  without  a  remedy  for  the 
double  vexation ;  for  a  Court  of  Equity  will,  upon  the  com- 
ing in  of  the  defendant's  answer,  put  the  plaintiff  to  his  elec- 
tion, whether  he  will  proceed  in  the  suit  at  law,  or  in  Equity ; 
and  if  he  elects  the  latter,  then  an  injunction  will  issue  to  any 
further  proceedings  at  law ;  if  the  former,  then  the  Bill  will  be 
dismissed.^  But  if  the  plaintiff  should  fail  in  his  suit  at  law, 
this  dismission  of  his  Bill  will  not  be  a  bar  to  his  bringing  a 
second  Bill.* 

§  7^-  -^s  t^c  P^^A  of  another  suit,  depen£ng  in  Equi^,  is 
clearly  a  good  plea,  if  true,  the  usual  course  of  the  Court  is 
not  to  reply  to  the  plea,  (for  that  would  be  irregular,)  or  to 


1  Beamea,  PI.  id  Kq.  146-US  ;  Cooper,  Eq.  B.  276. 

s  Gilb.  For.  Bom.  SS  ;  Beamea,  PI.  in  Eq.  llG-148.  Yet  a  plea  of  this  Kirt  ii 
nereT  required  to  be  put  in  npon  oatb,  became  it  is  exanuDable  b;  a  Master,  u 
ft  matter  of  record.  Mitf.  £q.  PI.  b^  Jeremy,  247  ;  Urlin  v.  UadaoD,  1  Vsn. 
SS2  ;  Beamea,  PI.  in  Eq.  14G  ;  Cooper,  Eq.  R.  376. 

3  Gilb.For.Bom.fiS;  Beamea,  Ord.  in  Chan.  11, 12;  Beamcs,  PI. in  Eq.  H6- 
146 ;  Mitf.  Eq.  PI.  by  Jeremy,  249,  250 ;  Cooper,  £q.  PI.  216. 

4  Mitf.  Eq.  PI.  by  Jeremy,  250 ;  Royle  v.  Wynne,  1  Craig  »t  Phill.  292. 
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have  the  plea  set  down  and  argued  ;  but  to  refer  it  to  one  of 
the  Masters  to  look  into  the  two  suits,  and  to  report  whether 
or  not  they  are  both  for  the  same  matter.'  If  the  Master  re- 
ports,  that  both  suits  are  for  the  same  matter,  the  plea  is  al- 
lowed ;  but  if  he  reports  otherwise,  the  plea  is  then  ijtao  facia 
overruled.^  According  to  the  general  orders  of  the  Court,  the 
reference  to  the  Master  is  to  be  procured  by  the  plaintiff,  and  a 
report  thereupon  within  one  month  after  the  filing  of  such  plea, 
otherwise  the  Bill  to  stand  dismissed  of  course  with  the  ordi- 
nary costs.^  If  the  plun^,  therefore,  set  down  the  plea  to 
be  argued,  he  admits  the  truth  of  the  plea,  and  it  must  be 
allowed,  unless  defective  in  form.* 

%  744<.  If  we  pause  upon  this  proposidoo,  there  certainty 
t^pears  something  rather  anomalous  in  the  proceeding  relative 
to  this  plea,  as  its  effect  seems  to  be,  to  preclude  the  pluntiff 
from  having  both  an  examination  as  to  the  truth  of  the  plea, 
and  a  decision  as  to  the  form  of  the  plea,  as  he  is  generally 
entitled  %a.  If  he  examine  into  the  truth  of  the  plea  by  the 
reference  to  the  Masto*,  he  waives,  it  is  apprehended,  taking  the 
opinion  of  the  Court  on  the  form  of  the  plea.  And  if  he 
set  down  the  plea  for  the  puipose  of  having  a  decision  on  its 
form,  he  thereby  admits  the  truth  of  the  plea,  and  foregoes  an 
inquiry  before  the  Master ;  and  the  plea  must  be  allowed,  un- 
less it  should  be  defective  in  form.'  But  it  is  conceived,  he 
may  adopt  the  latter  course,  notwithstanding  the  terms  of  the 
general  order  would  seem  to  preclude  him  from  taking,  in  any 
event,  the  opinion  of  the  Court  on  the  form  of  the  plea.' 


*  JoQU  D.  Segnein,  1  PhllL  Ch.  K.  8S.  See  Wedderbum  v.  Wedderbant, 
3  Beavao,  R.  208  ;  S.  C.  4  Mylne  &  Cr^g,  SS5 ;  Auto,  %  788. 

sCcwper,  Eq.Pl.275. 

s  Ibid.  '  *  Ibid. 

>  Beames,  PL  in  Eq.  111-146;  Beames,  Ord.  in  Cban.  176,  177.  Mitf.  £q. 
PI.  by  Jeremy.  217 ;  Cooper,  Eq.  PI  274,  276 ;  Murray  ».  Sbadwell,  17  Ve». 
852. 

S  Bcamei,  PI.  ia  Eq.  144-146  ;  Bcamet,  Ord.  in  Cb&n.  176,  177  ;  Mitf.  Eq. 
PLby  Jeremy,  247;  Cooper,  Eq.  PI.  271,276;  Moiraj-  v.  Sbadwell,  17  Ve«. 
852. 
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§  7^^-  Secondly ;  a  plea  for  the  want  of  proper  parties. 
Little  remains  to  be  said  upon  tliis  subject  beyond  what  has 
been  already  suggested  in  our  prior  inquiries.^  Although  a 
plaintiff  may  be  fully  entitled  to  the  relief  he  prays,  and  die 
defendant  may  have  no  clum  to  the  protection  of  the  Court, 
which  ought  to  prevent  ita  interference ;  yet  the  defendant  may 
object  to  ^e  Bill,  if  it  is  deficient  to  answer  the  purposes  of 
complete  justice.  This  is  usually  for  want  of  proper  parties  ; 
and,  if  the  defect  is  not  apparent  on  the  face  of  the  Bill,  the 
defendant  may  plead  the  matter  necessary  to  show  it.  A  plea 
of  the  want  of  parties  goes  both  to  discovery  and  relief, 
where  relief  is  prayed;  although  the  want  of  parties  is  no 
objection  to  a  Bill  for  a  discovery  merely.'  Where  a  suffiooit 
reason  to  e&cuse  the  defect  is  suggested  by  die  Bill ;  as  where 
a  personal  representative  is  a  necessary  pvty?  and  the  BiU 
states,  that  the  representation  is  in  contest  in  the  Ecdesiasdcal 
Court ;  or  where  the  party  is  resident  out  of  the  jurisdiction  of 
the  Court,  and  the  Bill  charges  that  fact ;  or  where  the  Bill 
seeks  a  discovery  of  the  necessary  parties,  an  objection  for 
want  of  parties  will  not  be  allowed ;  unless,  perhaps,  the  de- 
fendant should  controvert  the  excuse  made  by  the  Bill,  hy 
pleading  matter  to  show  it  false.*     Thus,  in  die  first  mstance. 


I  Ante,  §  3Se,  338,  541.  a  Aule,  g  GIO. 

SMitf.  Eq.  Fl.  by  Jeremr,  280,281;  Cooper,  Eq.  PI.  185-167,389,290; 
Boames,  PI.  in  Eq.  148 ;  BoUdbou  v.  Smith,  3  Paige,  B.  222 ;  Mitchell  p.  L«im«, 
2  Paige,  R.  280 ;  Milligsn  u.  Milledge,  3  Craiich,  220 ;  I^nl  Redeidala  baa 
classed  this  plea  among  pleas  in  bar.  tSid.  Eq.  Fl.  by  Jeremjr,  220,  880. 
Oq  this,  Mr.  Beamca  (PI.  in  Eq.  149,  IGO),  has  remarked :  "  Thia  plea  ta  gen- 
erally classed  as  a  plea  in  bar ;  but  with  what  propriety,  (admitting,  as  it  tacillf 
does,  that  the  plaintiff  a  entitled  to  some  relief,  and  not  diaputing  the  validitj 
of  the  rights,  made  the  subject  of  the  suit),  cannot,  I  apprehend,  be  easilj  stated, 
especially  as  it  is  borrowed  from  Ihe  analogous  plea  at  law  to  action*  arinDg  cz 
eontraclu,  which  has  been  considered  a  plea  in  abatement  Thus,  in  the  instance 
of  a  quart  impedU,  '  the  incumbent  may  plead  in  abatement,  that  such  an  one 
ia  not  named  a  defendant  when  bi^  ought  to  be.'  It  appeara  fVom  Mr.  Railhby'i 
note  of  the  case  of  Hamm  c.  Stephens,  that  the  plea  was  considered,  and  is 
entered  in  the  Regi3t«r'8  book,  M  a  '  plea  in  abatement  ibr  want  of  par^ea.' 
I^rd  Rcdesdate,  althougb  he  haa  treated  the  [dea  now  ander  diacnsnoa  a*  a 
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if  before  the  filing  of  the  BUI  the  contest  io  the  Ecclesiastical 
Coort  was  determined,  and  administration  granted,  and  the 
defendant  should  show  this  hj  plea,  perhaps  the  otjecdon  for 
want  of  parties  would  be,  in  strictness,  good.'  Upon  arguing 
a  plea  of  this  kind,  the  Court,  instead  of  allowing  it,  has  given 
the  plaintiff  leave  to  amend  the  Bill  upon  payment  of  costs  ;  a 
liber^,  which  he  may  also  obtain  aAer  the  allowance  of  a 
plea,  according  to  the  common  course  of  the  Court ;  for  the 
suit  ia  not  determined  by  the  allowance  of  a  plea,  as  it  is  by 
the  allowance  of  a  demurrer  to  the  whole  of  a  Bill.'  And  a 
plea  to  the  whole  Bill  of  want  of  parties  will  be  overruled,  if  in 
any  one  state  of  facts  charged  by  the  Bill,  the  parties  would 
not  be  necessary ;  for  then  the  plea  is  not  an  answer  to  all  the 
allegations  in  the  Bill.' 

§  7^^,  <!•  In  respect,  also,  to  the  want  of  proper  parties, 
although  it  may  be  generally  pleaded  to  the  Bill,  that  there  is 
such  a  defect ;  yet  the  structure  of  the  Bill,  even  when  it  seeks 
relief,  as  well  as  discovery,  may  sometimes  prevent  the  objec- 
tion from  being  taken  by  way  of  plea.     Thus,  for  example,  if 


plea  ia  bar,  seems  ntlier  to  qaaelioa  the  pTOpriet;r  '>^  *o  clasnng  it,  hy  otMCrv 
ing  that  it  ii, '  perhapa,  a  tempomy  bar  oidy,'  an  obMrratiwi  that  ia  equMy 
appIicaUe,  fbr  instance,  to  a  plea  of  ontlainy,  -which  has  neyer,  it  is  apprft- 
beaded,  beea  claaaed  aa  a  plea  in  bar  in  Equitj.  Ia  addi^on  to  which.  Lord 
Hardwicke  lunuelf  uja,  that  '  an  exception  fbr  want  of  parties  is  in  the  same 
nature  with  a  plea  in  abatement  at  law.'  Whether,  however,  it  be  properijr 
claaKd  aa  a  pl«a  in  bar,  or  oa  a  plea  to  the  Bill,  it  ia  nnqoertionable,  that  a  plea 
fbr  want  of  partiea  ia  a  good  plea  in  Equity,  aa  it  ia  at  law."  See  also,  Anon- 
UoeeL  R.  207.  It  has  already  been  stated  (g  288),  that,  where  there  ia  a  defect 
of  partioi,  the  plea  abonld  abow  wlio  the  proper  partiea  are,  by  name,  if  piac* 
ticabte ;  if  not  ao,  by  a  description,  which  will  point  oat  to  the  plaiatiff  tbo 
proper  parties,  aad  wiU  enable  him  to  ^unend  hia  Bill  accordingly.  See  Mitf. 
Eq.  PI.  by  Jeremy,  180,  181 ;  Attoroey-General  v.  Jackson,  11  Vea.  867,  869, 
870;  Attoraey-General  o.  Wybargh,  1  P.  Will.  699;  Attorney-General  v. 
Shelby,  1  Salk.  168 ;  Beamea,  PL  in  Eq.  1B4,  ISS  ;  Fawkea  v.  Pntt,  1  P.  WiU. 
508;  Merrewether  v.  Metllsh,  18  Ves.  4Sfi,  48S;  Anoa.  MoseL  R.  !07;  Cock- 
bam  V.  ThompsoD,  16  Vea,  S2S-S29.  See  olio,  Cook  v.  Hancins,  8  John.  Cb.  B. 
4:7.  1  Itnd. 

'  MitT.  Eq.  PI.  by  Jeremy,  280,  SBI,  and  cases  before  cited. 

3  Homan  v.  Bluel,  2  Jones,  (Irish,)  B.  164. 
66  • 
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a  Bill  be  brongfat  for  payment  of  an  annuity  charged  on  real 
estate,  and  the  Bill  charges,  that  the  defendant  ought  to  dis- 
cover, whether  there  are  any  incumbrances  prior  to  the  plain- 
tiff 'a  ;  and  if  there  are,  to  set  forth  their  names,  and  the  nature 
of  their  claims  and  priorities ;  it  would  not  be  a  good  plea, 
that  there  are  prior  incumbrancers,  who  ought  to  be  made  par- 
ties to  the  Bill,  for  the  defendant  is  bound  to  make  the  dis- 
covery as  asked  in  the  Bill  ,*  and  if  there  are  more  than  one, 
he  ought  to  discover  all  the  incumbrancers.^  And  if  a  plea, 
that  there  is  one  incumbrancer,  who  is  not  a  party,  is  allowed, 
and  the  Bill  amended  accordingly,  and  the  defendant  then 
pleads  to  the  amended  Bill,  that  there  are  other  incumbrance^ 
who  are  not  made  parties,  the  latter  plea  wilt  be  disallowed; 
for  the  defendant  ought  to  have  inserted  all  the  incumbrancers 
in  the  original  plea.* 


1  Rawlmg  V.  Dalton,  S  Yoange  St  ColL  447,  433,  45S.  Lord  Abioger  on  thia 
occasion  said  :  "  I  am  clearly  of  opinion,  that  the  plea  mast  be  overruled,  on 
tbree  dittinct  ground*.  The  fint  ii,  that  the  matter  discorered  in  the  plea  ii 
part  of  the  dtKOvery  sought  hy  the  Bill,  and  I  never  can  Buppoie  that  Coorti 
of  Equity,  irbich  are  generally  governed  by  tbe  rules  of  common  tense,  can 
allow  what  ought  to  have  been  the  inbject  of  an  answer,  aad  which  the  plaintiff 
seeks  to  have  discovered  by  bis  Bill,  set  np  by  way  of  plea,  in  order  to  defeat 
the  Bill  There  is  a  class  of  cases,  where  the  relief  and  discovery  sought  hj 
tlie  Bill  are  so  blended,  that  you  cannot  Beparate  them ;  and  if  you  plead  to  the 
relief,  you  must  answer  as  to  the  discovery.  Here,  the  party  seeks  to  recover  a 
certain  annuity  chained  on  laads  ;  but  upon  this  Bill  his  title  to  rec^Te  pay- 
ment of  the  annuity  may  depend  on  the  existence  of  prior  iacumbiAncers.  One 
object  of  the  Bill  is  to  obtain  a  discovery  of  the  other  ihcambnncers,  iu  onJer 
to  make  them  parties  to  the  suit  Ought,  then,  the  (nnission  1o  mako  the 
incumbrancers  parties  to  be  pleaded  to  such  a  Bill  7  Bnt  at  all  events,  can  it 
be  endured,  that  a  defendant  should  plead  the  want  of  one  incnmbiaocar, 
thereby  getting  the  pUuntiff's  Bill  ditmi^ed,  and  his  own  costs  of  the  diwaissal, 
and  then  be  allowed  to  plead  the  same  plea  again  aa  to  another  iocnmbrancer  i 
By  the  same  rule  he  might  go  on  and  plead  fifty  saccesnTe  pleas  of  the  sanu 
sort.  It  appears  to  me,  however,  that  the  very  nature  of  the  Bill,  which  seeki 
to  know,  who  are  the  incnmbrancers  upon  the  estate,  precludes  a  plea  for  want 
of  parties  in  a  case  like  thlg,  snd  thst  the  defendant  ^uld  include  in  bis 
answer  to  tbe  Bill  the  names  of  all,  whom  he  allegea  ought  to  be,  bat  whom  the 
plaintiff  has  omitted  to  make,  parties  to  the  BiH." 

3  Rawlins  t>.  Dalton,  3  Yonnge  &  Coll.  447, 463,  463. 
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§  7^6<  Thirdly ;  the  plea  of  multiplicity  of  suits.  This 
objection  also  may  be  t^en  by  way  of  plea ;  for  it  is  against 
the  whole  policy  of  Courts  of  Elquity  to  eocourage  multiplicity 
of  suits.'  Indeed,  this  constitutes  one  mun  ground  of  the 
objection  of  the  want  of  sufficient  parties  ;  since  its  tendency 
is  to  multiply  Hdgation," 

§  7^7-  Fourthly ;  the  plea  of  multibriousness,  or  of  joining 
and  confounding  distinct  matters  in  one  Bill.  Generally,  thb 
objection  is  apparent  on  the  face  of  the  Bill ;  and  then  it  should  be 
taken  by  way  of  demurrer.^  But,  in  case  the  Bill  is  so  artfully 
framed,  that  from  that,  or  from  some  other  cause,  the  objection 
does  not  appear  on  the  face  of  the  Bill,  the  defendant  may  take 
advantage  thereof,  by  setting  forth  the  special  matter  by  a  plea.* 
Such  a  plea,  properly  considered,  would  be  neither  to  the  juris- 
diction, nor  to  the  person,  nor  in  bar;  but  it  would  be  strictly 
a  plea  to  the  Bill,  or  to  the  frame  thereof.^  This  subject  has 
been  already  treated  at  large  under  the  head  of  demurrer ;  and 
therefore  it  is  unnecessary  to  add  more  in  this  place.^ 

§  7^8-  Having  disposed  of  these  preliminary  pleas,  declina- 
tory or  dilatory,  we  come  in  the  nest  place  to  the  consideration 
of  pleas  in  bar,  belon^ng  to  the  class  of  peremptory  exceptions 

>  Beames,  PL  in  Eq.  165,  15G,  15S ;  Mitf.  Eq.  Fl.  b;  Jeremy,  146,  221  ;  Ante, 
g  387 ;  Cooper,  Eq.  PI.  184, 1B5. 

*  Stafford  tr.  City  of  London,  1  P.  Will.  428 ;  Ante,  §  12,  78,  76,  76.  TIub 
plea  ia  also  classed  hy  Lord  Bedesdale  as  a  pica  in  bar.  Mitf.  Eq.  PI.  by  Jere- 
my, 220,  221.  Upon  this,  Ur.  Beames  (PI.  in  Eq.  1 56)  has  remarked :  "  Lord 
Bedesdals  terms  it  a  plea  in  bar,  nhich,  with  great  deference  to  his  Lordship,  it 
cannot  be,  as  it  does  not  deny  the  existence  of  the  right,  made  the  Bubject  of 
suit,  but  tacitly  adnuts  that  right  Nor  can  it  be  denominated  a  plea  either  to 
the  jarisdiction,  or  to  the  person.  It  is  a  plea  in  abatement  of  the  Bill,  as 
framed,  neither  denying  the  jurisdiction  of  the  Conrt,  nor  the  ability  of  the 
plaintiff  to  sue,  nor  contending,  that  thd  right,  made  the  subject  of  the  suit,  has 
uo  enigtcnce;  but  simply  asserting,  that  the  plaintiff  ought  not  to  split  his 
demands,  bat  should  bring  the  whole  at  ooce  before  the  CoorL" 

3  Mitf.  Eq.  PI.  by  Jeremy,  221 ;  Ante,  g  271-387. 

4Beames,  PI.  in  Eq.  157,  158;  Mitf.  Eq.  PI.  by  Jeremy,  S21;  Benson  n. 
Had6eld,  4  Hare,  B.  SI. 

i  Beames,  PI.  in  Eq.  107, 158. 

■  Ante,  $  371,  284,  B30-541. 
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of  the  Civil  Law.  Although  the  subject  of  a  suit  may  be 
within  the  jurisdictioQ  of  a  Court  of  Equi^,  aod  the  Court,  in 
which  it  is  brought,  may  have  the  proper  jurisdiction  ;  altbougii 
the  plaintiff  may  be  under  no  personal  disatnlity,  and  may  be 
the  peraon  he  pretends  to  be,  and  may  have  a  claim  of  interest 
in  the  subject  and  a  right  to  call  on  the  defendant  concerning 
it ;  and  although  the  defendant  may  be  the  person  he  is  stated 
to  be,  find  may  claim  an  interest  in  the  sulgect,  which  may 
make  him  liable  to  the  plaintiff's  demands,  (with  respect  to 
which  circumstances  pleas  have  been  already  considered ') ; 
still,  the  plaintiff,  by  reason  of  some  additional  drcamsCance, 
may  not  be  entitled  in  the  whole  or  in  part  to  the  relief 
or  assistance,  which  he  prays  by  his  Bill.  Hie  objectians, 
which  may  be  made  to  the  whole  or  to  any  part  of  a  smt, 
and  whidi  have  not  been  already  considered,  are  prindpally 
the  subject  of  those  kinds  of  pleas,  which  are  commonly  termed 
pleas  in  bar.'  Let  ns  proceed  to  examine  these  different 
kinds  of  pleas  in  the  order  in  which  they  have  been  usuaUy 
arranged. 

§  7^-  Pleas  in  bar  may  be  ranked  under  three  heads :  (1.) 
Pleas,  founded  on  some  bar  created  by  statute ;  (@.)  Pkas, 
foanded  on  matter  of  record,  or  as  of  record,  in  some  Court; 
(3.)  Pleas  of  matter  purely  in  pais,  as  it  is  termed  ;  that  is, 
upon  matter  of  fact,  which  is  not  of  record.' 

§  "750.  First ;  Pleas  in  bar  founded  on  matter,  which  is 
made  a  bar  by  statute.  Pleas  of  this  sort  are,  (1.)  The  statute 
of  limitations ;  (2.)  The  statute  for  the  prevention  of  frauds 


>  Aote,  §  734. 

9  Mitf.  Eq.  PL  by  Jeremy,  S38. 

3  Tbis  is  the  distribution  of  &fr.  Coop«r  (Eq.  PL  S&t),  and  (<  Mr.  Bmium 
(Pi.  in  £q.  159,  160);  and  I  have  Mowed  it  u  prefentble  to  tli^  of  Lrad 
Redeadale,  who  has  divided  them  into,  (1.)  Pleas  of  nuitters  recorded,  to'  aa  of 
record  in  the  Court  itself,  or  of  some  other  Court  of  Equity;  (2.)  Fleaiaf 
matters  of  record,  or  matters  in  the  nature  of  matters  of  record  of  some  alba 
Court,  not  a  Court  of  Equity ;  and  (S.)  Pleas  of  matter*  in  pau.  Mitf.  Eq.  PI- 
by  Jeremy,  286. 
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aod  perjuries ;  (S.)  Any  other  statute,  public  or  private,  which 
has  created  a  bar ;  (4?,)  The  plea  of  a  statute  fine  and  non- 
daim. 

§  'JSl.  (1.)  The  Btatnte  of  limitalionB.  This  is  a  good  bar 
to  a  suit  in  Equity,  as  it  is  at  law  ;  and  it  will  ordinarily  bar 
both  the  claim  of  the  debt,  and  the  discovery,  when  the  debt 
became  due.^  Indeed,  when  the  objectioD  appears  on  the  face 
of  the  Bill,  it  may,  as  we  have  already  seen,  be  taken  by  way 
of  demurrer.'  Thus,  for  example,  if  upon  the  face  of  a  Bill  to 
recover  a  debt,  it  appears,  that  the  debt  accrued  and  was  due 
more  than  six  years  before  the  commencement  of  the  suit,  a  d^ 
morrer  will  lie.  If  it  does  not  bo  appear,  then  a  plea  is  proper. 
It  was  formerly  thought,  that  although  the  plea  might  be  a 
good  bar  to  the  relief  sought  by  such  a  Bill,  yet  it  was  not  a 
good  bar  to  the  discovery  sought,  when  the  debt  became  due  ; 
for  if  that  had  been  set  forth,  it  would  appear  to  the  Court, 
whether  the  time  Hmited  by  the  statute  of  limitations  was 
el^tsed  or  not.*  But  the  doctrine  is  now  well  established,  that 
the  bar  equally  ^plies  to  each  ;  to  the  discovery,  as  well  as  to 
the  relief.*  The  objecdon  may  also  hd  taken  by  way  of  answer, 
and  relied  on  as  a  defence." 


1  MitC  Eq.  Fl.  hj  Jeremy,  269 ;  Cooper,  £q.  PI.  3G1 ;  James  v.  Sadgrore, 
1  Sim.  &  Sta.  4 ;  Macgregor  v.  Eut  India  Company,  S  Sim.  B.  499 ;  Ante> 
J  G81  a,  KoA  note ;  Dexter  v.  Arnold,  3  Sumner,  R.  152. 

■Ante,  §  484,  503,  note;  Foster  v.  Hodggoo,  19  Yea.  179;  HoTenden  o. 
Anne*ley,  2  Sob.  &  Left.  637 ;  Hoare  v.  Peck,  S  Sim.  E.  61 ;  Mitf.  Eq.  PI.  by 
Jeremy,  212,  note  (e)  ;  Stackhoute  v.  Barnston,  10  Yes.  466,  469,  470. 

3  Mitf.  Eq.  Fl.  by  Jeremy,  269;  Mackirortb  n.  Clinon,  2  Atk.  SI;  Anta, 
§  6  SI  0,  and  note. 

*  Sutton  ».  Scarborongk,  9  Veg.  71  ;  Cork  v.  Wilcock,  6  Madd.  R.  328- 
Lord  Redcsdale  (MItf.  Eq.  PI.  by  Jeremy,  269,  270)  hai  made  the  following 
remarks  on  the  dceiaiona,  wbicb  establish  ^o  present  doctrine :  — "  These 
docirioni  are  stated  to  have  been  foonded  on  a  rule,  adopted  of  late  years,  that 
where  a  demurrer  to  T«lief  would  be  good,  the  same  ground  of  demurrer  would 

S  Yan  Hook  c.  Whidock,  7  Paige,  R.  373;  1  Story  on  Eq.  Jarisp.  g  99  a, p. 
T3;Id.§9Z9;  S  Story  on  Eq.  Jnrisp.g  1920, 1921,  and  cases  cited  in  the  notes  i 
Post,  S  847. 
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§  '^32.  Where  the  demand  is  of  any  thing  execatory,  as  a 
note  for  the  payment  of  an  annuity,  or  of  money  at  a  di^ant 
period,  or  by  instalments,  the  defendant  must,  by  hia  plea,  aver, 
that  the  cause  of  action  hath  not  accrued  (not,  that  he  did  not 
promise}  within  six  years ;  because  the  statute  bars  only  what 
WB8  actually  due  six  years  before  the  suit  was  brou^t.^  Thia 
is  in  accordance  with  the  rule  of  pleading  adopted  at  law.' 

extend  to  the  discovery,  on  whkh  the  relief  prayed  wa*  fbnnded  [Ante,  §  SIS, 
441]  {  and  applying  this  rule  originally  coafiaed  to  demurren,  to  pleas  aba.  It 
ma^  be  doubted,  whether,  in  tliia  extension  of  ihe  rule  to  pleas,  the  difference 
between  a  plea  and  demurrer  bas  been  rofficiently  considered.  A  demttrm 
founds  itself  on  the  BiU,  and  asserts  no  matter  of  &ct,  the  truth  of  which  can  ba 
disputed.  A  plea,  on  the  coutrary,  asserts  a  fact,  the  truth  of  which  is  pnt  in 
issue  by  the  plea.  When,  therefore,  the  statute  of  limitalions  is  pleaded  to  a 
demand,  and  the  question  to  be  tried  on  the  issue,  joined  upon  the  plea,  is, 
whether  the  debt  became  due  within  six  years  before  the  filing  of  the  Bill,  it  is 
denying  the  pluntifi*  the  benefit  of  that  discovery  in  aid  of  proof,  which  it 
allowed  in  all  other  casea  to  hold,  that  a  pica  of  the  statute  of  limitation,  withu 
ATennent,  that  the  cause  of  action,  if  any,  accrned  mx  years  before  the  filing  of 
the  Bill,  will  be  a  bar  to  the  diacoveryof  the  truth  of  that  aTerment.  In  thacMtof 
money  received  by  the  defendant  for  the  use  of  the  plaintiff',  and  where  the 
inms  received,  as  well  as  the  times  when  they  were  respectively  received,  may 
rest  in  tbe  knowledge  of  the  defendant  only, it  may  amount  to  a  completa  denial 
of  justice  to  hold,  that  a  plea  of  tbe  statute  of  limitaCionB,  with  such  ao  aver- 
ment, is  a  bar  to  any  discover]' as  to  tbe  sums  received,  and  when  received,  and 
of  whom,  and  as  to  entries  in  books,  and  other  papers,  which  discovery  nught 
enable  the  plaintiff*  to  prove  the  falsehood  of  the  plea  by  witnegses  and  pi*- 
duction  of  papers,  as  well  as  by  the  defendant's  answer."  These  remarks  seen 
properly  addressed  to  a  case,  where  the  Bill  states,  that  the  debt  has  accrued 
within  the  period  of  the  statute  of  limitations ;  and  then  they  would  seem  to  be 
conclusive  in  favor  of  requiring  the  discovery  to  be  made.  Bat,  suppose  the 
BUI  should  stale  the  debt  to  be  due  ten  years  ago,  and  then  should  require  a 
discovery,  whether  it  did  not ;  wonld  the  oame  reasoning  be  applicaUe  ?  See 
Ante,  g  661,  6S1  a,  683 ;  Post,  §  S06. 

1  Mitf.  Eq.  PI.  by  Jeremy,  371  ;  Betmes,  PL  in  Eq.  IflS,  169,  170 ;  Cotter, 
£q.  PI.  253,  25S.     See  Macgregor  u.  East  India  Company,  2  Sim.  K.  492. 

9  Beames,  PI.  in  Eq.  16S,  166.  As  to  the  mode  of  avennent,  which  wiD 
satisfy  the  rules  of  pleading,  it  h4  been  decided,  that  the  want  of  an  avennent, 
in  a  plea  of  the  statute  of  limitations,  that  the  money  was  not  received  witUn 
six  years,  may  he  supplied  by  an  averment,  that  the  cause  of  action,  if  aay, 
arose  above  six  years  befbre  tbe  filing  of  iho  Bill ;  as,  where  the  BiU  was  for  an 
account  of  all  sums  received  in  respect  of  prizes,  insurance,  &c ;  and  the  de- 
fendants pleaded  the  statute  (tf' limitations,  and  the  plea  averred,  that  "than 
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§  758,  There  are  exceptions  allowed  in  Courts  of  Equity, 
in  analc^  to  those  at  law,  to  the  strict  application  of  the 
statute  of  limitationa.  It  cannot  be  pleaded,  where  the  case 
&Us  directly  within  the  exceptions  of  the  statute  itself,  such  as 
in&nr^,  coverture,  insanity,  being  imprisoned,  or  being  beyond 
seas.  Neither  can  it  be  pleaded  in  a  case,  where  the  executor 
of  the  debtor  has  not  taken  out  administration  ;  because  no 
laches  can  be  attributed  to  a  plaintiflf  for  not  suing,  while  there 
was  no  executor  agdnst  whom  he  could  bring  his  action.^  Bat 
where  the  allegation  of  the  Bill,  upon  a  fair  construction,  was, 
diat  the  defendant  had  possessed  the  personal  estate,  and  there- 
fore might  have  been  sued,  as  executor  <£;  son  tort,  a  plea  of 
the  statute  of  limitations  by  an  executor,  who  had  not  taken 
out  probate  till  some  years  after  the  testator's  death,  was 
allowed.^ 

§  7^^-  ^'^  t^^  cases  above  stated,  the  Bill  is  supposed  not  to 
state,  that  the  debt  accrued  more  than  six  years  before  the  suit 
brought ;  and  not  to  state  any  circumstances,  which  would  take 
the  case  out  of  the  statute  ; '  such  as  a  fraud ;  or  a  mistake  ; 
or  a  new  promise  within  six  years ;  or  auy  exception  of  disability 
within  the  statute  ;  *  of  which  it  seeks  a  discovery.  In  such 
a  case,  the  plea  of  the  statute  of  limitations  would  be  a  pure 
{dea.    But,  if  the  Bill  should  charge  a  fraud,  and  that  the  fraud 


bad  been  no  promise  or  agreement  within  lix  yean  before  tbe  defendants  wore 
teired  witb  proceM,  to  come  to  aaj  account  for,  or  make  aaliifiKlion,  or  to  pay 
any  lum  of  money  to  tbe  plaintifT;"  altboogb  it  was  objected,  tbat  tbere  was  no 
averment  in  this  plea,  tbat  the  money  wai  not  received  vritbin  the  last  six  year*) 
yet  tbe  Cotirt  decided,  tbat  it  was  supplied  in  substance  by  tbe  averment,  tbat 
no  canw  of  action  had  accrued  within  tbe  last  six  years ;  and  allowed  the  plea. 
Sntton  V.  Scarboroagh,  9  Vos.  71  ;  Ckx>per,  Eq.  Fl.  3S2. 

1  Cooper,  Eq.  Fl.  353,  254. 

■  Cooper,  Eq.  PI.  28S,  25*  ;  Beames,  PI.  in^q.  187,  168 ;  Bnrditt  v.  Grow, 
8  Pick.  R.  108. 

3  See  Thring  v.  Edgar,  2  Sim.  &  Stu.  374  ;  Macgregor  v.  East  India  Com- 
pany, 2  Sim.  R.  453. 

*  Aote  3  81  a,  and  note ;  Forbes  v.  Skelton,  8  Sim.  R.  885 ;  Brooksbank  v. 
Smitb,  2  Yoange  Be  ColL  58,  60. 
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was  not  discovered  until  within  six  years,  a  pure  plea  would 
not  be  ap})ropriate.  But  it  must  be  the  plea  not  pare,  or  the 
anomalous  plea,  already  mentioned.  That  is  to  say,  the  plea 
should  not  only  plead  the  statute  of  limitations,  bat  it  should 
contain  averments,  denying  IJie  fraud  ;  or  stating  that  the 
fraud,  if  any,  was  discovered  within  six  years.^  And  it  should 
also  be  accompanied  hy  an  answer  in  support  of  the  plea,  an- 
swering and  denying  the  drcumstances  of  fraud,  and  the  other 
4nrcumstancea,  which  go  to  avoid  the  bar.^  So,  upon  a  similar 
ground,  where  a  particular  special  promise  within  six  years  is 
charged  in  the  Bill,  to  avoid  the  statute  of  limitations ;  or 
where  any  other  matter  whatsoever  is  charged  by  the  Bill,  to 
avoid  the  statute  of  limitations,  the  plaintiff  must  specially 
deny  the  promise,  or  other  matter  so  charged,  by  averment  in 
the  plea  ;  and  must  also  accompany  it  with  an  answer  in  sup* 
port  of  the  plea,  containing  a  like  denial  of  the  promise,  or 
other  matter  charged,  and  all  the  drcwnstances  thereof.*  la 
such  a  case,  care  must  be  taken  not  to  cover  such  a  discov^ 
by  pleading  the  plea  to  the  whole  Bill,  or  to  any  part  thereof. 


1  S.  P.  Brooksbank  r.  Smirh,  3  Youoge  &  Coll.  58  ;  CUyton  v.  Earl  of  Win- 
cbelsea,3  Yonnge  &CoU.  6SS,  G88;  Ante, §  6BI  a,  and  note;  Pott, §  SIS  a. 

«  Mitf.  Eq.  PI.  by  Jercmj-,  27]  ;  South  Sm  Company  v.  Wymwidsell,  8  P. 
Wia  143;Beame8,  PI.  inEq.  163, 164, 167;  Cooper,  Eq.  PI.  353,  333 ;  HoTen- 
den  D.  Anneslcy,  2  Sch.  &  Lefr.  BSD,  636,  637;  Goodrich  t.  Pendleton,  3  Jolrni. 
Oh.  R.  334 ;  Kane  v.  Bloodgood,  7  Johas.  Ch.  R.  134 ;  S.  C.  2  Cowen,  R.  360 ; 
ClajUn  p.  Earl  of  Winchelsea,  3  Younge  &  Coll.  683,  688;  Ubdman  v.  Taylor, 
3  Bra,  Ch.  R.  7  ;  Ante,  §  684. 

3  Mitf.  Eq.  PI.  by  Jeremy,  371 ;  Cooper,  Eq.  PI.  i82  ;  Beames,  PI.  io  Eq. 
164, 165 ;  Bayley  v.  Adams,  6  Ves.  586  ;  Coik  v.  Wilcock,  9  Madd.  R.  828, 
330  i  James  v.  Sadgrove,  1  Sim.  &  Stu.  4 ;  Chapin  r.  Coleman,  1 1  Pkk.  R.  331 ; 
Didier  v.  Davison,  3  Sandford,  Cb.  R.  61.  A  plea  of  the  (talale  of  limitation) 
need  not  deny  tbe  usual  allegations,  "  that  the  defendant  hai  booki,  &c.,  in  faia 
custody,  by  wfaii:h,  if  produced,  the  several  matten  aforesaid,  or  some  of  them, 
did  or  would  appear,"  unleM  it  is  also  chafed  that,  if  produced,  they  would 
■how  a  promise,  wiiliin  six  years ;  because,  otherwise,  the  possesuon  of  theM 
docnments  is  quite  immaterial.    Macgregor  c.  East  India  Company,  3  Km.  R. 

at. 
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which  will  cover  such  a  diaooveiy;  for,  if  the  plea  does  cover 
it,  it  will,  as  has  been  already  stated,  be  overruled.' 

§  7^-  1'he  statute  of  limitations  may  also  be  pleaded  id 
bar  to  a  Bill,  filed  to  prevent  the  defendant  from  setting  up  an 
oQtstandin^  term,  in  order  to  defeat  the  plaintiff  in  an  action  of 
qectment ;  for  in  such  a  ease,  if  more  than  twenty  years  have 
elapsed  since  bis  title  accrued,  and  he  has  been  out  of  posses- 
sion, it  is  plain,  that  when  he  has  obtuned  the  equitable  relief 
which  he  seeks,  be  will,  nevertheless,  be  unable  to  proceed  at 
law  ;  and,  therefore,  the  only  ground  for  equit^le  relief  fails.' 

§  T5&.  In  some  of  the  foregoing  cases,  Courts  of  Equity 
seem  to  act  upcm  tiie  positive  injunctions  of  the  statute  <^ 
Hmitations;  for,  in  a  case  of  concurrent  jurisdiction,  (as  in 
eases  of  account,  or  other  debts,)  the  statute  v/wAA  seem  to 
apply  equally  to  Courts  of  Law  and  of  Equity.'  Bat  in  a 
great  variety  of  other  cases,  Courts  of  Equity  may  correctly 
be  said  to  act,  not  so  much  in  obedience  to  the  law,  as  in 
analogy  to  the  law.*  For,  although,  in  such  cases,  suits  in 
Equity  are  not  within  the  words  of  the  statnte ;  yet  Courts  of 
Equity  generally  iidopt  it  as  a  positive  rule,  and  apply  it  by 
parity  of  reasoning  to  cases  not  within  it.' 

§  ^56  a.  But  besides  the  bar  of  the  statute  of  limitations, 
in  cases  to  which  the  statute  properly  applies,  the  lapse  of  time 
will,  independent  of  the  statute,  constitute  a  comj^ete  bar,  in 
many  cases,  to  proceedings  in  Equity ;  for  Courts  of  Equity 

1  Aate,  g  666 ;  Portarlingtoa  v.  Soulby,  6  Sim.  B.  356  ;  Bolton  v.  Gaidner, 
3  Paige,  B.  2T3.  When,  and  under  whatexer  circamstances,  the  plea  will  be 
good  in  bar  of  an  account,  eee  Cooper,  Eq.  Fl.  3S3 ;  Deamei,  PL  is  Eq.  167 ; 
Spring  c.  Grajr,  S  Maioo,  B.  SSS-53S. 

9  Jernij  v.  Beat,  1  Sim.  B.  878. 

8  S  Story  on  Eq.  Jnrisp.  §  1G30,  and  note  (3) ;  Horenden  d.  Annealejr,  S  Sch. 
ft  LeTr.  607,  629,  630. 

*  1  Story  on  Eq.  Jnrisp.  S  GS,  62d ;  2  Story  on  Eq.  Jnritp.  §  lOEO-153! ;  Horen- 
den  r.  Annedey, 2  Sch.  & Lefr.  607, 639, 630;  Butditt  v.  Greir,  8 Pick.  108 ;  Btmd 
».  Hopkins,  1  Sch.  &  Lefr.  428,  4S9  ;  Stackhonae  v.  Bamston,  10  Tea.  466 ; 
Pott,  §  SIS. 

s  Mitf.  Eq.  Fl.  by  Jeremy,  278,  and  caaei  dted  note  («)  and  note  (c) 
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never  interfere  to  grant  either  reKef  or  discovery  after  an  un- 
reasonable lapse  of  time.  On  the  contrary,  the  mere  length  of 
time  unaccounted  for  is  treated  as  evidence  of  ^oss  negligence 
and  laches  in  the  plaintiff,  and  in  such  cases  Courts  of  Equity 
never  interfere.  Hence,  even  in  cases  of  express  trusts,  if  the  pai^ 
ties  have  long  ceased  to  act  upon  or  recognize  them,  Conrts  of 
Equity  will  not  interfere  to  enforce  them ;  and,  a  fortiori,  not 
in  cases  of  mere  constructive  trusts.^ 

§  T3^.  Thus,  for  example,  if  an  equitable  title  is  not  sued 
npon  unii]  after  the  time  within  which  a  legal  title  of  the  same 
nature  ou^t  to  be  sued,upoD,  to  prevent  a  bar  by  the  atatalc 
of  limitations,  Conrts  of  Equity,  acting  by  analogy  to  the 
statute,  will  not  entertain  it.  For,  in  Courts  of  Equity,  l^»e 
of  time  is  emphatically  an  ingredient  in  regard  to  entertaining 
suits  for  relief.  If  the  party  be  guilty  of  such  laches  in  prow 
cuting  his  equitable  title,  as  would  bar  him,  if  his  title  wen 
solely  at  law,  he  will  be  held  barred  in  Equity.*  Hence,  it  is 
a  general  rule  in  Equity,  in  regard  to  all  trusts  and  eqoitaUe 
estates  in  land,  that  every  new  right  of  action  in  Equity,  that 
accrues  to  a  party,  whatever  it  may  be,  must  be  acted  upon  and 
prosecuted  within  twenty  years ;  and  that  an  adverse  possesnon 
for  twenty  years  (subject  to  the  ordinary  exceptions  at  law)  is 
a  good  bar  to  such  an  equitable  right  or  titie.'  Therefore,  the 
statute  of  limitations  may  be  pleaded  to  a  Bill  to  redeem  a 
mortgage,  if  the  mortgagee  has  been  in  possession  twen^ 
years,  unless  within  that  period  he  has  treated  it  as  a  mtMt- 


t  See  1  Stoiy  od  £q.  Jump.  §  64  a,  fi29 ;  S  Story  on  Gq.  Jnrisp.  $  l&Vy- 
1S23,  and  the  dues  there  cited.  See  also  Steams  r.  Paige,  1  Stoi7,R.  KM: 
Baker  0.  Whitiog,  S  Sumner,  R.  476 ;  Dexter  v.  Arnold,  3  Sumner,  R.  ISS; 
Wedderbnra  v.  Wedderhnm,  4  Mylne  &  Craig,  E.  41  ;  Poet,  $  767-769, 81B; 
Fortlock  V.  Gardner,  1  Hare,  R.  S94,  609. 

a  Bond  o.  Hopking,  1  Sch.  k  Lefr.  429  ;  HoTenden  tr.  Annesley,  S  Sch,  & 
Lefr.  628-680,  636  ;  1  Story,  on  Eq.  Juri«p.  §  65,  529 ;  8  Shiry,  on  £q.  Jori^ 
§  1620-1533 ;  Stackbonse  v.  Banulon,  10  Vea.  466. 

3  Hovenden  v.  Annesley,  2  Sch.  &  Lefr.  636 ;  CbolmoDdeley  v.  Cliaton, 
S  Jac  A  Walk.  1, 137, 141-189 ;  MiUer  r.  Mclntire,  6  Peten,  B.  81. 
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gage.^  So,  a  Bill  to  foreclose  a  mortgage  will  not  lie  after 
twenty  years'  possession  by  the  mortgagor,  without-acknowledg- 
ing the  mortgage ;  and  a  plea,  setting  up  the  bar,  will  be 
good.'  But  redemptions  have  been  opened  after  twenty  years, 
where  the  mortgagee  has  treated  it  as  redeemable  during  that 
time ;  as,  if  he  has  kept  accounts  upon  it/ 

§  ^58.  If  there  is  a  mortgage  of  a  manor,  with  an  advow- 
son  appendant,  and  the  church  becomes  void,  the  mortgagee, 
although  in  possession,  is  not  allowed  to  pres^it  to  the  church 
tilt  the  mortgage  is  foreclosed.*  But  if  the  mortgagee  of  an 
advowaon  presents  to  it,  a  Bill  by  the  mortgagor,  seeking  to 
compel  a  resignation,  must  be  brought  within  six  months  after 
a  guare  impedit.^  And,  if  it  is  not,  plenarty  for  six  months 
before  the  bill  filed  may  be  pleaded  in  bar ;  for  the  statute  of. 
Westminster  the  second  is  considered,  for  this  purpose,  as  a 
statute  of  limitations,  in  bar  of  an  equitable  as  well  as  of  a 
legal  right/  But  if  &  guare  mpedit  is  brought  before  the  six 
months  are  expired,  although  the  Bill  is  filed  after,  it  may  be 
in  some  cases  a  ground  for  the  Court  to  interfere ;  and,  con- 
sequently, plenarty  would  not  in  such  cases  be  {beaded  in 
bar.' 

§  7^9.  A  further  illustration  of  the  doctrine  of  Courts  o£ 
Equity  on  this  subject,  may  be  found  in  the  case  of  a  rent- 
charge,  eitlier  legal  or  equitable,  which  is  not  within  the  pur< 
view  of  the  statute  of  limitations,  and  is  not  of  course  barred, 
either  at  Law  or  in  Equitjr,  by  the  mere  lapse  of  time.'     But, 


<  MiLf:  Eq.  PI.  by  Jeremy',  273 ;  Hovend«n  o.  AnDeslej,  3  Scb.  ft  Lerr.  6SS, 
687 ;  Copper,  Eq.  PI.  255 ;  Cholmondaley  v.  Clinton,  2  JarC.  Sc  Walk.  1, 
137-18S  i  Stackhoiue  v.  BarnBton,  10  Vw.  466 ;  Corbet  t>.  Ba^et,  3  AnM.  T65 ; 
Baveld  r.  Biuaell,  1  Yonnge,  R.  9. 

"lUd.  aiWd. 

*  Cooper,  Eq.  PI.  253 ;  Mitf.  Eq.  PL  by  Jeremy,  272. 

» Ibid.  B  Ibid.  '  Ibid. 

■  CoOioa  V.  GoodaU,  2  Vem.  S36  ;  Cooper,  £q.  PL  259 ;  Wynn  f.  Williams, 
a  Yes.  130;  SlackhouM  f.  BarDilon,  10  Tea.  466-470;  Elilndge  c.  EdoU, 
Cowper,  R.  2U ;  D«ame«,  Ft.  in  Eq.  168. 
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nererthelesfl,  in  a  case  of  this  sort,  Gonrts  of  Equity  will,  after 
a  great  lapse  of  time,  anesplained  hy  circumstances  entitling 
tbe  party  to  relief,  refuse  its  aid,  as  it  may  well  be  presumed, 
that  the  rent-diarge  has  been  in  some  way  extinguished.  And 
Courts  of  Equity  fully  recognize  the  maxim,  Vi^ilani^ta,  non 
dormimi^u8,Jura  aubventunt.^ 

§  7^9  a-  So,  if  a  judgment  has  been  obtained  against  a 
debtor,  and  no  eSforts  are  made  by  the  creditor  to  enforce  it  for 
twenty  years,  the  lq>se  of  time  will  be  a  good  bar  to  the  judg- 
ment, and  may  be  so  pleaded,  notwithstanding  it  may  be  shown, 
ibat,  during  die  greater  part  of  the  time  the  debtor  has  been 
insolvent ;  for  a  Court  of  Equity  will  never  be  acdve  in  reliev- 
ing persons,  who  have  for  a  long  time  slumbered  upon  their 
rights ;  and  especially,  when  they  might  have  had  reli^  m 
Equity,  and  enforced  their  rights  there,  if  they  had  applied 
within  a  reasonable  period.' 

§  7^9  b.  Whether  the  direction  of  a  testator,  that  his  debts 
shall  be  paid  out  of  his  personal  and  real  estate,  will  revive  a 
debt  barred  by  the  statute  of  limitations,  and  entitle  it  to  pay- 
ment out  of  the  assets,  has  been  a  matter  of  grave  discussion. 
The  doctrine  seems  now  finally  settled,  that  in  no  case,  of  a 
diarge  either  upon  the  personal  or  the  real  estate,  does  it  oper- 
ate to  stop  the  running  of  the  statute,  unless,  indeed,  tbe  debt 
be  specialty  referred  to  by  the  testator,  as  one  scheduled  and  to 
be  paid. 

§  760.  It  may  be  added,  in  concluding  this  subject,  that, 
formerly.  Courts  of  Equity  held,  that,  unless  the  defendant 
claimed  tbe  benefit  of  the  statute  by  plea,  or  by  answer,  he 

>  1  StoTTon  Eq.  Jari8p.3  6Sii,SS9;  8  Storj  on  Eq.  Juriap.  §  1520-1512, 
ud  aotee;  1  Fonbl.  Eq.  B.  l,cli.4,§  37  tuid  note  (9);  Cooper,  Eq.  H.  25!; 
Aitoa  V.  Aoan,  1  Vos.  264 ;  Stsckbonse  o.  BmubIoii,  10  Ye*.  466-469 ;  Beunea, 
PI.  in  Eq.  168-170;  Baldwin  v.  Peach,  1  Toaoge  &  ColL  45S. 

3  Grenfell  u.  Girdlettone,  2  Yonnge  &  Cotl.  662,  679,  6S1,  682. 

3  See  2  Storj  on  Eqnitjr  Jarisp.  §  1521  a;  Scott  v.  Jones,  4  Qnle  &  Fin. 
S82 ;  Freske  n.  Graofeldt,  S  Mylne  &  Crug,  499.  Bat  see  Crallon  t>.  Onllon, 
3  BeavaD,  B.  1. 
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could  not  insist  apon  it  in  bar  of  the  plaintiff's  demand.^  That 
rule  no  longer  prevails,  where  the  cause  accrued  so  long  ago  as 
to  be  barred  by  the  statute  of  limitation,  and  the  fact  is  ap- 
parent on  the  face  of  the  Bill ;  for  there  a  demurrer  will  lie,' 
And  the  Courts  wiU,  in  cases  which  will  allow  of  the  exerdse 
of  discretion,  use  the  statute  as  a  rule  to  guide  tliat  discretion ; 
and  will  also  sometimra  resort  to  the  policy  of  the  ancient  law, 
which  in  many  cases  limited  the  demand  of  aceming  profits  to 
the  commencement  of  the  suit. 

§  761.  (S.)  The  statute  for  prevention  of  frauds  and  peijn- 
ries  may  also  be  pleaded  in  bar  of  a  suit,  to  which  the  pro- 
visions of  the  statute  ^ply.'  Thus,  for  example,  to  a  Bill  for 
the  specific  performance  of  a  contract,  or  agreement  respecting 
lands,  the  defendant  may  plead  the  statute,  and  by  negative 
averments  insist,  that  there  has  been  no  contract  or  agreement 
in  writing  signed  by  the  parties.*  Therefore,  where  a  Bill 
stated  a  parol  agreement  for  the  sale  of  lands,  and  that  five 
guineas  were  paid  in  part  of  the  purchase-money,  and  the  de- 
fendant pleaded  the  statute  of  irauds  in  bar,  the  plea  was 
allowed ; '  for  a  part  payment  of  the  purchase-money  is  not 
such  a  part  performance  of  the  contract  or  agreement,  as  takes 
the  case  out  of  the  statute."     So,  to  a  Bill  setting  up  a  parol 

1  Mjtf-  £q.  PL  bj  Jeremj,  S7S,  274,  Hid  tbe  CMea  cited  in  note  (z)  and 
oote  (a). 

■  Fa«ter  v.  UodgMH,  19  Tu.  180;  Earl  Deloraine  r.  Broim,  S  Bro.  Ch.  R. 
GSS,  and  Mr.  Belt's  note ;  Hoare  v.  Feck,  S  Bim.  R.  51 ;  Hovenden  v.  Lotd 
Annealey,  2  Scfa.  &  Lofr.  607,  688 ;  Ante,  §  484,  SOS,  and  note. 

>  MitH  £q.  PI.  by  Jeremj-,  2E0 ;  Cooper,  Eq.  FL  255 ;  Beamra,  Fl.  in  £q. 

171;  CoUingtonE>.Fletclier,2  Atk.lG8.     See  thi«  cue  ccnnmented  on  in  Ucmxb 

p.  EdwBid^  4  Vei.  24;  S.  C.  6  Tea.  68;  Beamet,  FL  in  £q.  180;  (^K  For. 

■  Bom.  61.    Thla  itatnte  paoMd  29  Car.  2,  ch.  S,  and  has  been  Terjr  generally 

adopted  and  reenacted  in  America.    2  Blory,  Eq.  Juriip.  %  7SS. 

*  Cooper,  Eq.  Fl.  2SC ;  Mitf.  Eq.  FL  b^  Jeremf,  S66 ;  Beames,  Fl.  in  £q. 
171,178;  SteTent  v.  Cooper,  iJfdina.  Ch.  B.  42S. 

BUainv.  Helbonm,  4TeB.  720;  Cooper,  Eq.  FL  2S&,  3S6;  Beamea,  FL  in 
Eq.  471, 472. 

'  2  Storf  on  Eq.  Jnriip.  $  760,  and  comb  (hei*  cited. 
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variation  of  Bxuh  a  contract,  the  statute  may  be  pleaded,  if  ibe 
variation  ia  essends].* 

§  76S.  There  is  a  distinction  suggested  on  this  subject,  im- 
portant in  point  of  practice.  If  a  Bill  for  the  specific  per> 
fiMmaace  of  a  contract  respecting  the  sale  of  land,  states  die 
agreement  generally,  with  no  representation,  fixing  it  aa  in 
writing,  or  not,  as  that  general  averment  may  be  understood 
of  an  agreement  in  writing,  or  not,  although  the  jriea  of  the 
statute  has  rather  the  appearance  of  an  answer ;  yet  it  has 
dwaya  been  admitted  in  that  form,'  But  if  the  Bill  states  an 
agreement  in  writing,  and  seeks  nothing  but  an  execution  (tf 
that  agreement,  a  plea,  that  there  is  no  agreement  in  writing, 
has  been  thought  not  to  be  proper;  as  it  is  no  more  than  so 
much  of  an  answer.' 

I  7^-  I*  seems  now  understood,  that  this  plea  extends  to 
the  discovery  <A  the  parol  agreement,  as  well  as  to  the  po^ 
formance  of  it ;  although  it  has  been  said,  that  the  defendant 
is  compellable  by  answer,  or  by  plea,  to  admit,  or  to  deny  the 
parol  agreement,  stated  in  the  Bill.*     But  this  seems  utterly 

1  Cooper,  Eq.  Pt.  SfiS ;  Brodie  p.  St  Panl,  1  Tea.  Jr.  S3S ;  Jardu  v.  Sawkiu, 
1  Vei.jr.40!;  B.  C  8  Bro.  Gb.  K.  886 ;  FwkhnrM  v.  Yui  Cortiandt,  2  Johni. 
Ch.  E.  276. 

•  Morison  f.  Tarnont-,  IS  Tea.  182.  See  Whitchnrch  «.  Beris,  S  Bn.  Ck 
R.  066,  067,  sod  Mr.  Ball^i  note  (19) ;  S.  C.  9  Dick.  SSI.  But  qnnre,  wbMker 
this  distinctioD  it  well  foonded.  Why  ia  not  such  a  negatiTB  plea  good,  if  no 
cironmstaiicct  ore  chared  io  tbo  Bill  requiring  a  Hacornjl  See  Boire  v. 
Teed,  IG  Tea.  378 ;  Thring  v.  Edgar,  3  Sjtn.  &.  Stn.  274. 

3  Ibid. 

*  The  lubject  ia  tbonght  by  Lord  Eedeidale  (tSM.  Eq.Fl.b7  Jeremy, 
266-268}  to  be  atill  involved  hy  the  authoritiei  in  lome  difficult;.  "It  hia  beea 
undentood,"  toys  he,  "  that  Aia  plea  extended  to  the  diocoveij  of  a  parol  agree- 
ment, aa  well  aa  to  tl\e  peTformaDoe  of  it,  except  where  the  agreement  had  been 
ao  &r  performed,  that  it  mig^t  be  deemed  a  ftand  on  the  par^  aeekiiig  tfae 
benefit  of  it,  nnleea  it  was  oompletelj  oanied  into  execution ;  and  caaea  have 
been  determined  accordinglj.  Thia  haa  of  late  been  the  nhject  of  mnoh  dia- 
euasion,  and  some  contnriety  of  deciaion.  In  one  case  the  Court  appeared  to 
have  concdved,  that  the  Court*  of  Equity,  in  detennining  cnaoa  ariaiug  i^ob 
Ihii  atatate,  had  laid  down  two  pR^oatioiu,  founded  on  ndea  of  Equity,  and 
had  pven  a  coiutrncti^  to  the  act  aocwilin^y,  wUck  amonoted  to  thk,  that 
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nngatoiy ;  for  it  is  now  well  settled,  that  if  the  defendant  should 
by  his  answer  admit  the  parol  agreement,  and  should  insist 
opoo  the  benefit  of  the  statute,  he  will  be  fiilly  entitled  to  it, 
notwithstanding*  such  admission.'  But  if  he  admits  the  parol 
agreement,  without  insisting  on  the  statute,  the  Court  will  de- 
cree  a  ^lecific  performance,  upon  the  ground,  that  the  defend- 
ant has  thereby  renounced  the  benefit  of  the  statute.^ 

§  7^^-  Bat  if  in  cases  of  tbis  sort  any  matter  is  charged  in 
Ae  Bill,  which  may  avoid  the  bar,  created  by  the  statute,  such 
as  acts  of  part  performance,  or  fraud,  then  the  plea  ceases  to  be  a 
pure  plea ;  and  that  matter  must  be  denied  by  way  of  averment  in 

the  act  wu  to  be  coiutrued,  aa  if  there  had  been  ao  ezpresa  exception  to  the 
extent  of  those  rules  in  &vor  of  Courts  of  Equity ;  and  that  no  acUon  wm  b>  be 
sustained,  except  npon  an  agreement  in  writing,  a'gned  according  to  the  reqnin- 
tion  of  the  statute ;  and  except  npon  Bills  in  Eqnitj,  where  the  part^  to  be 
charged  confessed  the  agreement  bj  answer ;  or  there  was  a  part  peribrmance 
of  the  agreement.  It  was  therefore  determined,  that  to  the  fact  of  tbc  agree- 
ment the  defendant  must  answer.  But  the  Court,  aHorwardB,  upon  a  rehearing, 
allowed  the  plea.  In  Rnbaequenl:  cases  this  subject  was  mach  discussed ;  and 
the  question  was  particulaHjr  considered,  whether,  if  the  defendant  admitted  by 
answer  the  fact  of  a  parol  agreement,  but  insisted  on  the  protection  of  the 
statute,  a  decree  could  be  pronounced  for  performance  of  the  agreement  witb- 
Dot  xaj  other  gtsund,  than  the  fitct  of  the  parol  agreement  Urns  confessed.  At 
length  it  seems  to  have  been  decided,  that  although  a  parol  agreement  be  con- 
fessed by  the  defendant's  answer ;  jet,  if  he  innsts  on  the  protection  of  the 
statute,  no  decree  can  be  made  merely  on  the  ground  of  that  confession."  He 
immediately  adds,  in  the  sncceeding  sentence,  a  snggesdon,  that  there  must 
always  be  a  discovery  of  the  parol  agreement  by  answer ;  which,  however,  is 
contrary  to  the  text,  which  follows  the  doctrine  of  Mr.  Cooper,  Eq.  Fl.  256,  and 
that  ultimately  held  in  Whitcharch  c  Boris,  2  Bro.  Ch.  R.  659. 

innd. 

<  Cooper,  Eq.  PI.  256,  257  ;  Mjtf.  Eq.  PI.  by  Jeremy,  266-268 ;  Beames,  PL 
in  Eq.  172-176;  2  Story  on  Eq.  Jurisp.  §  758  and  note(l);  1  Fonbl.  Eq.B. 

I  cb.  S,  §  8,  and  note  (d) ;  Cozine  v.  Graham,  2  Paige,  R.  177 ;  Ontario  Bank 
t>.  Hoot,  3  Paige,  B.  4T8 ;  Bowe  tr.  Teed,  15  Tes.  375 ;  Morison  v.  Tumour, 
18  Ves.  183,  18S;  Cooth  v.  Jackson,  6  Tes.  S7,  88;  Blagden  v.  Bradbear, 
12  Tes.  471.  In  the  case  of  The  Ontario  Bank  c  Boot,  3  P^,  R.  173,  it  was 
decided,  that  where  the  fiQl  sets  up  an  agreement,  which  would  be  inTalid  by 
th«  statute  of  frauds,  unless  it  was  in  writing,  and  the  defendant  by  his  answer 
denies  the  agreement,  he  need  not  insist  upon  the  statute  as  a  bar ;  but  the 
phuntiff  at  the  hearing  must  estabUsb  the  agreement  by  written  evidence.  S. 
P.  Cozine  D.  Gnham,  8  F^ge,  B.  17T,  181.    Ses  also  ChampUn  v.  Fuish, 

II  Paige,  408. 
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the  plea,  and  most  also  be  denied  particulariy  and  -preaadj  by 
way  of  answer  in  sapport  of  the  plea.' 

§  7^^-  "^he  statute  of  frauds  and  peijoiies  may  also  be 
pleaded  to  a  Bill  tor  the  discovery  and  execution  of  a  trust, 
with  an  averment,  that  there  was  no  declaration  of  the  trost  in 
wridng.^  But  here,  as  in  the  former  case,  circumstances  of 
fraud  may  be  alleged  in  the  Bill,  which,  if  true,  would  avoid 
the  bar.'  If  there  be  any  auch  allegation  of  fraud,  the  plea 
ceases  to  be  a  pure  plea  ;  and  the  allegation  must  be  met  by  an 
averment  in  the  plea,  denying  the  fraud ;  and  there  must  abo 
be  an  answer  in  support  of  the  plea,  responsive  to,  and  denying 
all  the  circumstances  of  fraud  so  charged.* 

§  'J66,  Whether,,  in  the  case  of  a  parol  trust  charged  by  a 
Bill,  the  defendant  may  confess  the  trust  by  his  answer,  and 
insist  upon  the  statute  of  frauds  as  a  bar,  as  he  may  to  a  Bill 
brought  for  a  spedfic  performance  of  a  parol  contract  reelect- 
ing lands,  is  an  important  question,  which  has  been  much  dis- 
cussed, and  upon  which  (it  has  been)  said  it  may  be  very  diffi- 
cult to  make  a  satis&ctory  distinction.^  In  each  case,  the  con- 
fession by  answer  of  the  trust,  or  of  the  agreement,  is  suscepti- 
ble of  being  considered  as  a  declaration  of  trust  in  writing,  or 
as  an  admission  of  an  agreement  in  writing,  signed  by  Ue 
party.  If,  notwithstanding  the  admission  in  the  one  case,  the 
bar  may  be  insisted  on,  it  is  not  easy  to  say,  why  tbe  same  rule 
ought  not  to  be  applied  in  the  other."  Indeed,  it  has  been 
doubted,  M-hether  the  defendant,  upon  a  Bill  charging  a  panJ 
trust,  is  not  always  bound  to  answer,  as  to  the  existence  <^  the 


1  Cooper,  Eq.  PL  366 ;  Mitf.  Eq.  PL  b^  Jeremj',  366,  267  ;  Beuoea,  PL  b 
Eq.  176-1B2 ;  2  StOTy  on  Eq.  Juriip.  g  7S9-7G7  ;  Wbitchnrdi  t>.  Bevis,  2  Bn. 
Ch.  R-  S59,  and  Mr.  Belt'i  note ;  Morison  v.  Tumour,  18  Tei.  181,  18S. 

■  Cooper,  Eq.  PI.  256,  2B7 ;  Mitf.  Eq.  FL  by  Jeremy,  365 ;  Cotdngton  t. 
Fletcher,  2  Atk.  106.  3  lUd. 

«MI(£  Eq.  PI.  b;  Jeremy,  368;  Cooper,  Eq.  PL  2S7,  2S8 ;  Beamea, Fl. in 
Eq.  178-180. 

a  Mitf.  Eq.  PI.  by  Jeremy,  2S7,  268. 

s  Wtf.  Eq.  PL  by  Jeremy,  367,  368 ;  Muckleston  V.  Biown,  6  Vei.  63,  6T-<». 
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parol  trust ;  and  whether  a  plea  of  the  statute  would  be  good 
to  such  a  discovery.^ 

>  See  Addingtoa  v.  Cun,  3  Atk.  141,  148,  144;  S.  C.  cited  Rutor,  fi.  109, 
leo ;  S.  C.  cited  ai>d  conineiitcd  on,  Mnckleston  v.  Snwn,  G  Voa.  C7,  68.  Sm 
Whitchurch  v.  Botis,  2  Bro.  Ch.  H.  659  ;  Mitf.  Eq.  PI.  by  Jeremy,  B67,  268. 
LordBede«dale(Mttr.  Eq.  PI.  by  Jeremy,  S67)hutued  the  folWing  Ungoage: 
"And  it  may  now,  apparently,  be  concluded,  that  a  plea  of  the  Hatnte  cannot, 
insuycase,  beabartoadiKOTeryofthe  fsctofan  ai:;gument;  and  that,  aa  the 
benefit  of  the  statute  nuty  be  bad,  if  insisted  on,  by  answer,  there  can  be  no  use 
in  plea^ng  it  in  bar  of  relief.  'Whether  the  same  rule  would  bo  applied  to  a 
confcHion  of  a  tmst  by  an  answer,  which  may  be  conndered  as  a  declaration  of 
the  trust  in  writing,  signed  by  the  party,  as  indeed  the  confession  of  a  pand 
agreement  by  answer  might  also  be  deemed,  seems  to  be  an  important  question, 
not  agitated  in  the  cases  decided  with  respect  to  other  agreements,  and  npon 
which  it  may  be  Tery  difficult  to  make  a  titidkotory  distinction.  In  the  case*, 
in  which  it  was  formerly  conudered,  that  a  plea  of  this  statute  was  the  proper 
defence,  it  was  conceived,  that  anj  matter  charged  by  the  Bill,  which  might 
avmd  tbe  bar  created  by  the  statute,  must  be  denied  generally,  by  way  of  arei- 
ment  in  the  plea,  and  paiticulaHy  and  precisely  by  way  of  answer  to  sappert 
the  plea.  But  according  to  one  case,  if  any  inch  nutter  were  charged  in  the 
Bill,  it  became  impossible  to  plead  the  statute  in  bar ;  the  Conrt  having  deter- 
nuned,  that  denial  of  the  matter  so  charged  made  the  plea  double,  and  there- 
fore informal.  And  it  may  now  be  doubtful,  whether  a  plea  of  the  statute 
ought  in  any  case  (except  perhaps  in  the  case  of  a  trust)  to  extend  to  any  dia- 
corery  sought  by  the  Bill ;  and,  indeed,  whether  it  ought  not  to  be  deemed  a 
needless  and  vexatious  proceeding,  if  confined  to  relief."  From  this  passage,  it 
■eoms  to  be  Lord  Sedesdale's  opinion,  (I.)  That  to  a  Bill  for  a  specific  perform- 
ance of  a  parol  contract,  the  defendant  must  by  answer  discover,  whether  there 
was  a  parol  contract  or  not ;  and  that  his  plea  of  the  statute  must  not  cover  such 
a  discovery.  But  this  is  contrary  to  tbe  text,  Ante,  S  761^  and  note,  and  seems 
inconsistent  with  the  ultimate  deciinon,  in  Whitchurch  r.  Bevis,  S  Bro.  Ch.  &. 
599 ;  and  with  the  generally  received  doctrine  in  England,  that  a  plea  in  bar, 
good  to  the  relief,  is  a  good  bar  to  the  discovery.  Mr.  Cooper,  too,  holds  the 
contrary  doctrine.  Cooper,  £q.  Fl.  S56.  (2.)  Lord  Kedesdale  seems  to  hold  it 
donblfhl,  whether  a  plea  of  the  statute  ought  in  any  case  (except,  perhaps,  in 
the  case  of  a  trust)  to  extend  to  the  discovery  sought  by  the  Bill ;  or,  indeed, 
whether  any  such  plea  is  good  at  all.  In  a  preceding  page  (p.  S95,)  he  adnuls 
the  validity  of  a  plea  of  the  statute  to  the  discovery  and  execution  of  a  trust ; 
and  it  is  very  difficult  to  perceive  any  distinction  between  such  a  case,  and  the 
case  of  a  Bill  for  the  specific  performance  of  an  agreement  In  the  latter  case, 
a  plea  of  the  statute  has  oAen  been  reM^ized  as  good  ;  as,  indeed,  his  Lord- 
ship admits  (p.  366,  and  cases  cited,  note  jt,  and  note  m).  See  also  Mussell  v. 
Cooke,  Free.  Cb.  633  ;  Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  6fi9  ;  Hollis  t>. 
Whidng,  1  Vem.  151.  That  the  bar  of  the  statnte  may  be  relied  on  in  an 
anawer,  by  no  meana  ealabUshes,  that  it  may  not  also  be  rdied  on  in  a  plea ;  and 
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§  7^-  But,  whatever  majr  be  the  doubts,  in  some  cases  of 
trust,  it  seems  clear,  that  where  tbe  Bill  seta  up  a  parol  trust, 
the  Don-performance  of  which  would  be  a  fraud  upon  the  pluo- 
tiff;  or  where  the  parol  trust  is  a  secret  trust,  aUeged  to  be  in 
fraud  of  the  public  policy  of  the  country ;  a  pure  plea  of  the 
statute  will  not  prevail ;  for  the  statute  will  never  be  allowed 
to  cover  fraud.  In  such  cases  the  plea  must  contain  averments 
denying  the  fraud,  and  also  be  supported  by  sn  answer,  discov- 
ering or  denying  all  the  circumstances  relied  on  to  establish  the 
fraud.'  Therefore,  where  an  heir  at  law  filed  a  Bill  against  a 
devisee,  for  the  discovery  of  secret  trusts  for  charitable  uses, 
and  stating  a  paper  in  the  handwriting  of  the  testator,  as  a 
ground  for  the  allegation ;  although  the  defmdaat  pleaded  tbe 
statute  of  frauds,  yet  he  was  compelled  to  answer.'  And  so, 
in  another  case,  in  which  co-heirs  were  plaintiff's,  and  filed  a 
Bill  for  the  same  purpose  ;  and  it  appeared,  that  the  testator's 
codicil  contmned  expressions  denoting  some  trusts,  and  there 
were  written  acknowledgments  by  the  defendants,  that  they 
were  to  take  upon  trust  for  charity,  the  defendants  were  com- 
pelled to  answer.* 

an  answer  in  aupport  of  a  plea  is  not  necesuiy,  nnlew  some  facU  are  itMed  in 
(be  Bill,  aa  b>  the  trust  or  agreement,  whicli  call  apaa  the  defendant  for  a  dia- 
coverj.  If  the  Bill  charges  a  written  agreement,  and  eeekt  a  discovery  thereof 
there  the  plea  nay  require  an  answer  in  support  of  die  plea,  denying,  that  there 
is  an;  written  f^remnent.  Perhaps  Lord  Eldon's  doctrine,  in  Morison  v. 
Turnour,  18  Ves.  IBS,  cited  Ante,  §  76S,  may  bo  explained  upon  this  groaod. 
Mr.  Belt,  in  his  note  (19)  to  Whitchurch  v.  fievia,  3  Bro.  Ch.  R.  9GT,  acems  to 
have  thought,  that  a  plea  of  tbe  stabile  to  a  parol  agreement,  chained  in  a  Bill, 
would  be  good  witbont  anawcriDg  aa  to  the  parol  agreement ;  and  that  a  like 
plea  would  be  good,  if  the  agreement  was  not  stated  to  be  by  paroL  He  tnitb 
seems  to  be,  that  Lord  Bedesdt^e,  in  hie  whcria  text  on  this  sobject  (p.  365-369,) 
seems  to  have  been  embarraised  hj  the  apparent  conOict  of  the  aathorides,  and 
to  have  endeavored,  witbont  success,  to  bring  thom  into  harmonj.  Since  be 
wrote,  tbe  subject  of  negative  pleas  bas  been  macb  more  fuUj  considered ;  and 
tiie  confosion  in  the  authorities  is  in  a  great  measure  dissipated.  See  ArmiU^ 
ti.  Wadsworth,  1  Madd.  S.  189,  195 ;  Hitchina  p.  Lander,  Cooper,  £q.  B.  37. 

>  Cooper,  Eq.pl.  256,  267. 

^Cooper,  £q.  PI.  2S7i  Adlington  p.  Caon,  1  Atk.  141 ;  cited  also  in  Fkrker^ 
Bep.  144,  and  6  Ves.  67,  and  9  Yes.  519 ;  MncklestOQ  r.  Brown,  6  Tea.  OS,  65, 
68,  69 ;  Cbamberl^n  v.  Agar,  2  Ves.  k  Beam.  259.  *  lUd. 
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§  "768.  Even  in  the  case  of  a  mere  naked  allegation  by  the 
heir,  that  the  defendant  takes  npon.a  secret  trust  for  charitable 
purposes  against  the  statute  of  mortmain,  if  the  defendant 
pleads  the  statute  of  frauds,  with  an  averment,  that  he  never 
signed  any  writing  declaratory  of  a  trust,  it  will  not  be  suffi- 
cient ;  becanae  the  statute  was  never  permitted  to  be  a  cover 
for  a  fraud  upon  the  private  rights  of  individuals ;  and  al- 
though, within  the  intention,  it  cannot  be  said,  that  a  trust  is 
created  under  these  circumstances  ;  yet  it  is  clear,  that  a  trust 
would  be  created  upon  the  principle,  on  which  Courts  of  Equity 
act  as  to  iraad.^  Thus,  in  the  ordinary  case  of  an  estate  suf- 
fered to  descend,  the  ovraer  being  informed  by  the  heir,  that,  if 
the  estate  is  permitted  to  descend,  he  will  make  a  provision  for 
a  mother,  or  a  wife,  or  other  person,  the  Court  will  compel  the 
former  to  discover,  whether  he  did  make  such  a  promise.'  So, 
if  a  father  devises  to  his  youngest  son,  who  promises,  that,  if 
the  estate  is  devised  to  him,  he  will  pay  a  sum  of  money  to  the 
eldest  son,  the  Court  will  compel  the  former  to  discover, 
whether  that  passed  in  parol ;  and  if  he  acknowledges  it,  even 
praying  the  benefit  of  the  statute,  he  will  be  decreed  to  stand  as 
a  trustee  of  the  estate  for  the  amount  of  the  sums  of  money 
charged  upon  it.* 

§  769-  (^0  Th*  p'«*  *>^  some  other  public  or  private  stat- 
ute. In  the  same  manner,  any  other  statute,  which  creates  a 
good  bar  to  the  demand  of  the  pluntiff,  asserted  in  bis  Bill, 
may  be  pleaded  with  the  averments  necessary  to  bring  the  case 
of  the  defendant  within  the  statute,  and  to  avoid  any  Equity, 
which  may  be  set  up  against  the  bar  created  by  the  statute.* 


I  Cooper,  Eq.  PL  !ST,  25B  ;  StricbUnd  t>.  AMridge,  9  Yei.  016,  fil9 ;  Cham- 
berUn  t>.  Agar,  3  Tes.  ft  Beam.  3B9,  363. 

•  Ilrid. 
3  Ibid. 

*  Cooper,  Eq.  PI.  3G8 ;  Hitf.  Eq.  F1.  bj  Jeremjr,  21* ;  1  Sbny  on  Eq.  Jurisp. 
{  99,  306  ;  2  Stoi?  on  Eq.  Jitritp.  §  768. 
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In  the  latter  case,  there  must  also  be  an  answer,  discovenng 
and  denying  the  matters  of  Equity,  ao  set  up  to  avoid  a  bar.^ 
Among  these  statutable  bars  may  be  eDumerated  the  statute  re- 
specting ihe  buying  of  preteosed  titles;  the  statute  of  mainten- 
ance ;  the  statute  of  usury ;  and,  in  England,  the  ship  registry 
acts.^ 

§  770.  A  private  or  particular  statute  may  also  be  pleaded 
in  the  same  manner.  Thus,  to  a  Bill  impeaching  a  sale  4^ 
lands  in  the  feus  by  the  conservators  under  the  statutes  fw 
draining  the  fens,  the  defendant  pleaded  the  statutes,  and  that 
the  sale  was  made  according  to,  and  by  virtue  of,  those  slat* 
utes ;  and  the  plea  was  allowed.' 

§77^-  ('^■)  -^  pica  is  sometimes  both  a  statute  and  a 
record ;  as,  for  instance,  a  fine  with  proclamations,  in  England, 
according  to  the  statute  of  4  Henry  VII.  ch.  ^4,  and  a  five 
years'  non-claim,*  This  bar  is  not,  or  at  least  has  not  been, 
usually  applied  in  America.  But  still  it  may  be  pr<^>er  to  state 
a  few  matters  in  regard  to  the  nature  and  operation  of  the  {Jea, 
as  it  serves  to  illustrate  some  other  points  of  general  jurispru- 
dence, and  of  pleading. 

§  77^-  A  plea  of  fine  and  non-claim,  is  properly  a  legal 
bar  ;  but  it  is  equally  good  in  Equity,  provided  it  is  pleaded 
with  proper  averments.^  Where  a  defective  title,  merely  legal, 
is  purchased  by  a  party,  although  the  defect  Is  apparent  upcm 
the  face  of  his  deeds,  yet  the  fine  may  be  set  up  by  him  as  a 

1  Beanies,  PL  in  £q.  182,  183. 

*  Boamcs,  Pt.  in  Eq.  182 ;  Hitchins  v.  Lander,  Cooper,  Eq.  R.  31 ;  Wall  r. 
Stubb*,  2  YeB.  &  Beam.  S59.  In  Hitching  v.  Lander,  Cooper,  Eq.  R.  3&,  Hie 
form  of  a  plea  of  baying  a  pretensed  tide,  contrary  to  atatate  of  33  tleoTj 
VIU.  ch.  9,  g  2,  ii  given  at  large;  which  was  allowed  by  Lord  Eldon.  S.  F. 
Beames,  PI.  in  Eq.  Appendix,  333-337. 

3  Beamea,  PI.  in  Eq.  183 ;  Cooper,  Eq.  PI.  2S9,  360 ;  MitC  Eq.  Tl  by  Jeramy, 
274 ;  Brown  v.  Hammond,  2  Ch.  Caa.  249. 

*  Cooper,  Eq.  PL  260  ;  Mitf.  Eq.  PI.  by  Jeremy,  232-261 ;  Gilb.  For.  Bam. 
61 ;  Gait  v.  Osbaldigton,  1  Rags.  R.  158 ;  S.  C.  5  Madd.  S.  4!8.  Se«  L«igb  e- 
Leigh,  1  Sim.  R.  S49,  871-373 ;  Story  v.  Lord  Windaor,  S  Atk.  630,  631. 

*  lUd. 
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bar  in  Equity ;  and  he  will  not  be  aflected  by  notice  of  such 
defect,  so  as  to  make  him  a  trustee  for  the  person  who  had  the 
right ;  for  a  defect  upon  the  face  of  tide  deeds  is  often  the 
occasion  of  a  fine  being  levied ;  and  if  a  person  has  lost  his 
right  1^  a  l^al  bar,  he  can  have  no  remedy  in  Equity,  what- 
ever may  be  the  cireninatance.^ 

§  773-  1°  regard  to  equitable  titles,  also,  a  fine  and  non- 
claim  will  in  many  cases  be  a  good  bar,  as  it  is  in  regard  to 
legal  titles.  And  it  may  be  generally  stated,  that,  wherever  a 
person  comes  in  by  a  title,  in  opposition  to  the  title  of  a  trust 
estate,  or  comes  in  nnder  the  title  to  the  trust  estate  for  a  valu- 
able consideration,  without  fraud,  or  notice  of  fi^ud,  or  of  the 
trust,  a  fine  and  non-claim  may  be  set  up  as  a  bar  to  the  claim 
of  a  trust.'  For  many  purposes,  indeed,  a  fine,  although  under 
the  statute,  is  treated  only  as  a  species  of  conveyance.^ 

§  774-  On  the  other  hand,  there  are  cases,  in  which  Courts 
of  Equity  will  control  the  e^cts  of  a  fine  and  non-claim. 
Some  of  these  cases  are  fonnded  upon  an  analogy  to  the  law ; 
and  others  again  are  founded  upon  their  own  peculiar  jurispru- 
dence. In  the  first  place,  there  are  cases  where  a  fine  wilt  not 
avail  either  at  Law  or  in  Equity.  {!.)  As  wdiere  the  person, 
setting  op  the  fine,  has  been  guilty  of  covin  or  fraud,  he  will 
be  treated  as  a  trustee  for  the  person  equitably  entitled.  (3.) 
A  mortgagor  cannot  bar  a  mortg^fee  by  a  fine  and  non-claim. 
(3.)  A  fine  by  a  lessee,  or  tenant  at  will,  will  not  bar  his  les- 
sor's right;  or  a  rent  issuing  out  of  the  land.  (4.)  A  fine 
will  not  bar  or  eztinguiah  a  simple  collateral  or  naked  power.* 

§  77^-  In  *^  n^^t  place,  there  are  cases  in  which  a  fine  and 


■  Mil£  Eq.  PI.  by  Jtnmj,  261 ;  Cooper,  £q.  FL  260;  Beamet,  ?1.  in  Eq. 
ISS'lse. 

■  Mitf.  Eq.  FL  by  Jeremy,  SSS,  S93 ;  B«aiiie3,  PI.  in  Eq.  191 ;  Cooper,  £q. 

PI.  sea. 

'  2  Black.  Comra.  346,  S49. 

*  Seanuta,  FL  in  Eq.  186-188 ;  Cooper,  Eq.  Fl.  3S0-.e62 ;  Mitf.  Eq.  F1.  by 
Jeremy,  350-293. 

xq.  PI-  OS 


-obvGoo»^lc 


686  EQUITY   PLEAmNoa,  [CH.  xir. 

iMHiH^laiin  do  not  constitute  a  bar  in  Courts  of  Equity  upon 
AeiT  own  peculiar  principles.  (1.)  Thus,  althou^  where  the 
Equity  charges  the  land  only,  a  fine  is  a  good  bar ;  yet,  if  it 
charges  the  person  only,  in  respect  of  the  land,  it  is  then  no 
bar ;  as  in  case  of  a  purchaser  from  a  trustee,  knowing  the 
trust.'  (S.)  Where  the  person,  claiming  the  benefit  of  the 
fine,  derives  title  under  a  trustee,  but  really  has  not  the  charac- 
ter of  a  purchaser  for  a  valuable  consideration,  the  fine  is  do 
bar  ;  for,  in  such  a  case,  he  is  also  treated  as  a  mere  trustee.' 
(3.)  If  a  person,  who  clwms  under  a  conveyance  obtained  by 
fraud,  levies  a  fine,  that  is  no  bar  to  the  owner ;  for  he  is  a 
mere  trustee  of  the  latter  in  consequence  of  the  fraud.'  {4.) 
If  a  person,  coming  in  under  a  fraudulent  conveyance,  sells  to 
another  by  a  fine,  with  notice  of  the  fraud  or  without  c 
ation,  the  fine  is  no  bar.*  (5.)  If  the  Equity  or  trust  ii 
by  the  fine,  the  fine  will  be  no  bar ;  because  it  is  not  an  o|q>o- 
site  title."  (6.)  Where  there  is  suppression  of  the  title  deeds 
l^  a  tenant  for  life  in  possession  of  them,  or  by  a  trustee,  a 
fine  will  be  no  bar  to  a  Bill  against  him  by  the  rightful  owner.* 
(7-)  A  fine  by  a  person  in  possession,  the  legal  estate  being  in 
a  trustee,  will  not  bar  an  equitable  charge  under  the  deed  ot 
trust.^  (8,)  The  pendency  of  a  suit  in  Equity  will  sometimes, 
in  a  Court  of  Equity,  prevent  the  running  of  a  fine  and  non- 
clmm,  where  the  nmtter  is  of  an  equitable  nature." 

1  Beames,  PI.  ia  Eq-  169 ;  Cooper,  Eq.  PL  Sfil ;  Blitf.  Eq.  PI.  by  Jennr, 
251 ;  Saliabarr  t>.  Baggot,  1  Cb.  Ca*.  278. 

s  Beames,  PI.  in  Eq.  189 ;  Giib.  For.  Bom.  62  ;  Cooper,  Eq.  PI.  361 ;  Mitf. 
Eq.  PL  b7  Jeremy,  iSt. 

s  Boameo,  PL  in  Eq.  ISO;  Glib.  For.  Bom.  8!. 

«  B«ame8,  n.  in  Eq.  190,  191;  GUb.For.  Rom.  €2;  EeDnedjr  v.  Dal}',  1  Sch. 
&  Left-.  380,  381. 

>  Beamea,  PI.  in  Eq.  191 ;  Gflb.  For.  Bota.  6S. 

SBwmM,Pl.inEq.  19!;  Bowles  *.  Stewart,  1  Sub.  &  Left.  2£5. 

T  Betuuei,  PL  in  £q.  19a ;  Pomfret  v.  WioBor,  2  Vex.  47S ;  S.  C.  dtod  10 
Tm.  489. 

8  Beamn,  PL  in  Eq.  19a-lfrl ;  Cooper,  Eq.  PL  263  ;  Mitf.  Eq.  PL  by  Jenny, 

tss. 
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§  776-  In  the  next  place,  Courts  of  Equity  will,  in  some 
eases,  limit  the  operation  of  a  fine,  and  allow  it  as  a  bar  to  a 
certain  extent  only.  ( 1 .)  Where  it  appears  to  have  been  the 
intention  of  a  husband  and  wife,  in  levying  a  fine,  not  to  bar 
her  jointure,  a  Court  of  Equity  will  not  allow  it  to  operate  as 
such  a  bar.i  (3.)  Where  a  fine  is  levied  pursuant  to  a  decree, 
for  a  particular  purpose,  it  will  not  be  permitted  to  operate  fur- 
ther than  the  decree  directs.'  (3.)  If  a  fine  be  levied  on 
lands,  comprised  in  marriage  articles,  to  different  uses  from 
those  intended  by  the  articles,  a  reconveyance  will  be  compelled, 
according  to  the  uses  intended  by  the  ardcles.' 

§  777-  1°  ^  plcfi  in  equity  of  a  fine  and  non-claim,  or  of  any 
other  strictly  legal  bar,  the  same  strictness  is  required  as  at  law. 
In  the  case,  therefore,  of  the  plea  of  a  fine,  a  direct  positive 
averment  of  seisin  is  necessary.  And,  therefore,  if  the  alle- 
gation of  seisin  is  only  argumentative ;  as  if  it  be,  that  the 
party  being,  or  pretending  to  be  seised,  or  being  in  possession 
and  receipt  of  the  rents,  and  being  thereby  seised,  conveyed, 
the  plea  will  be  overruled ;  it  being  necessary  to  aver  an  actual 
seisin.  It  is  not,  indeed,  requisite  to  aver  a  seisin  in  fee ;  an 
averment,  that  the  party  was  seised,  uf  de  libera  tenemmto,  and 
being  so  seised,  a  fine  was  levied,  will  be  sufficient.^  A  plea  of 
a  fine  of  lands  iu  the  County  of  Derby  aad  elsewhercr,  with 
an  averment,  that  it  was  of  all  the  lands  mentioned  in  the  Bill, 
has  been  held  sufficient,  although  without  an  averment,  that  the 
party  had  no  lands  bat  in  Derbyshire.'  And  although  advow- 
sons  were  mentioned  in  the  same  plea,  and  it  was  objected  that 
a  seisin  by  presentation  not  being  alleged,  the  fine  could  not 


iBeam«^PI.  inEq.  198;  Cooper,  Eq.  PI.  260. 

*BeamM,Pl.ia£q.l93;  Goodrich  t>. Brown,  2  Freeni.  180;  S.  C.  1  Ch.  Caa. 
49;  Cooper,  Eq.PL  283. 

3  Beuwi,  PI.  in  Eq.  19S ;  Trevor  «.  Travor,  1  P.  Will.  822 ;  Cooper,  Eq.  Ft. 
2SS. 

*  Cooper,  Eq.  R.  268,  281 ;  Mitf.  Eq.  H.  by  Jeremy,  2S3 ;  Beunes,  PI.  in  Eq. 
18B,  186. 

■lUd. 
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Operate  as  a  bar ;  yet  the  Court  held  a  general  averment  of  aei- 
sin  to  be  BufHcient,  and  that  they  would  not  intend  that  diere 
were  advowsons  merely  because  they  were  mentioned  in  the 
fine.'  A  plea  of  a  conveyance,  fine,  and  non-claim,  is  not  mnl- 
tifarioua ;  but  is  a  good  plea,  the  whole  being  a  plea  of  one 
title  only.' 

§  778-  Secondly.  Pleaa  of  matter  of  record,  or  as  of 
record,  in  some  Court  At  the  Common  Law,  Courts  are 
divided  into  Courts  of  record,  and  Cornta  not  of  record.  The 
distinction  is,  for  the  most  part,  purely  technical.  The  Superior 
Courts  of  Common  Law  are  deemed  Courts  of  record.  The 
Court  of  Chancery  in  its  Equity  jurisdiction,  the  Court  of  Ad- 
miralty, and  the  Ecclesiasdcal  Courts,  are  deemed  Courts  not 
of  record.'  The  proceedings  of  the  former  Court  are  treated 
as  matters  of  record ;  those  of  the  latter  Courts  are  treated, 
not  stricdy  as  matters  of  record,  but  as  matters  as  of  record ; 
dut  is,  they  are  deemed  to  be  of  the  same  validity,  as  if  they 
were  records. 

§  779.  Let  us,  then,  in  the  first  place,  consider  pleas  of  mat- 
ters of  record,  technic^ly  so  called.  ( 1 .)  A  common  recovery. 
A  defendant  in  Equity  may  plead  a  common  recovery,  duly 
sniped,  with  a  deed  to  lead  the  uses,  in  bar  to  a  Bill,  assert- 


1  Cooper,  Eq.  Fl.  233,  SS4 ;  Milf.  Eq.II.b7  Jeranv.  SS8  > 
ISfi,  186. 

»IMd. 

3  Bacon,  Abridg.  tit  Courts,  D.  S^  in  mar^.  Efery  Court,  harii^  »  power 
to  fiae  or  impRsoo,  ia  deemed  a  Court  of  record  at  tlie  Comnon  Law.  BacoD, 
Abticlg.  tiL  CoartA,  D.  2  ;  3  Black.  Com.  S4.  Mr.  Juatice  Blaekstone  (itnd.)  bat 
given  other  distinotiona,  and  has  Btated,  that  all  Courts  of  record  are  tbe  Kin^i 
Courts;  and  that  a  Court  not  of  record  i«  the  Court  of  a  prirate  man,  whom 
the  law  will  not  intrust  with  anj  diacretioaary  power  over  the  fbrtuoes  or  lilMr^ 
of  his  fellow-subjects.  This  distinction  is  whoHy  inapplicable  to  the  Cotut  of 
Chancery,  aod  to  the  Coart  of  Adnuralty,  and  generally  to  the  EcelewaMkel 
Court*.  They  are  all  Courts  of  the  King ;  yet  they  are  not  Courts  of  reeotd. 
In  America,  Courts  of  Equity  are  generally,  perbapi  not  universally,  deemed  as 
much  Courts  of  record,  as  Courts  of  Common  Law.  The  Courts  of  the  United 
States  are  all  Courta  of  record. 
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ing  a  daim  under  an  entail,  if  the  estate,  limited  to  the  plaintifi^ 
or  under  which  he  claims,  ia  thereby  destroyed.'  This  doc- 
trine is  not  confined  to  a  legal  entail,  but  will  equally  apply  to 
an  equitable  entail.'  Therefore,  a  common  recovery  suffered 
by  a  ceaiui  que  trust  in  tul,  who  is  in  possession  under  the 
trustee,  will  be  sufficient  to  bar  all  remainders  and  reversions 
depending  on  such  estate  tail,  although  there  be  no  legal  tenant 
to  the  precipe,  hut  only  an  eqnittdile  tenant  to  the  precipe.'  In 
such  a  case,  however,  the  trust  estate  must  be  conveyed  to  a 
third  person,  who  thus  becomes  an  equitable  'tenant  in  tail  to 
the  precipe,  agunst  whom  the  suit  must  be  brought  in 
the  same  manner,  as  in  recoveries  of  legal  estates.*  But 
recoveries  of  this  kind  operate  only  on  die  trust  estate,  whereof 
they  are  suffered,  and  the  equitable  remiunders  or  reversions 
expectant  thereon  ;  and  they  do  not  affect  any  legal  estate.  So 
diat  the  legal  estate  cannot  be  barred  by  an  equitable  recovery.^ 
§  7S0.  (3.)  The  plea  of  a  judgment  at  law  in  a  Court  of 
record.  If  the  judgment  of  a  Court  of  ordinary  jurisdiction 
has  finally  decided  the  rights  of  the  parties,  that  judgment  may 
in  general  be  pleaded  in  bar  of  a  Bill  in  Equity.  Thus,  where 
a  Bill  was  brought  by  a  person  cluming  to  be  son  and  heir  of 
Jocelin,  Earl  of  Leicester,  and  alleged,  that  the  Earl,  being  ten- 
ant in  tail  of  estates,  had  suffered  a  recovery,  and  had  declared 
the  use  to  himself  and  a  trustee  in  fee,  and  that  the  plaintiff  had 
brought  a  writ  of  right  to  recover  the  lands ;  but  that  the  de* 
fendant  bad  possession  of  the  title  deeds,  and  intended  to  set 


iBeaiiiM,PLinEq.  195;  Cooper,  Eq.  R  S64 ;  Uitf.  £q.  PL  by  Jeremy,  298; 
Atlomcj-General  «.  BottOD,  1  P.  W3L  764. 

t  ItMd.  >  Ibid. 

*  Cooper.Eq.  PI.  264,  Ses  ;  Beunes,  PI.  in  Eq.  19B,  1B6;  Goodrich  e. Brown, 
I  Ch.  Cas.  49 ;  8.  C.  2  Freem.  180;  North  t>.  Wsj,  1  Tern.  K.  IS,  snd  Mr. 
Bathbj'i  note  (1),  p.  14. 

»  Cooper,  Eq.  PI,  S6S ;  Phillipe  p.  Brydges,  S  Tea.  IJO,  1!6,  126.  Thii  plea 
u  founded  upon  the  analogy  or  the  law ;  and  wonld,  therorore,  probaUy  be  gor- 
erned  by  the  mlet  applied  to  the  came  plea  in  a  Conrt  of  Law,  MMne  of  wUch 
areslated  in  Beamea,  PI.  in  Eq.  196, 197. 
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np  the  legal  estate,  which  was  vested  in  the  trostee:  and  prayed 
a  discovery  of  the  deeds,  and  that  the  defendant  mig^t  be 
restrained  from  aetting-  up  the  estate  in  the  trustee ;  the  defend- 
ant pleaded,  as  to  the  discovery  of  the  deeds  and  relief,  a  jadg' 
ment  in  her  favor  in  a  writ  of  right ;  and  averred,  that  the  title 
in  the  trustee,  which  the  Bill  sought  to  have  removed,  had  not 
been  given  in  evidence;  and  the  plea  was  allowed.^ 

§  7^0  a.  So,  where  a  verdict  and  judgment  were  (Artained 
in  the  Iiord  Mayor's  Court  in  London,  in  a  foreign  attadiment, 
by  the  defendant'  against  the  plaintiff  in  the  Bill,  on  the 
same  subject-matter  on  which  the  Bill  sought  relief,  a  {dea, 
stadng  the  fact,  was  held  good,  as  the  Lord  ISbyor's  Coort 
was  a  Court  of  competent  jurisdictioQ  to  decide  the  matters  in 
dispute  between  the  parties ;  and  if  the  matters  so  in  dilute 
were  not  finally  decided  by  the  judgment,  they  were  there  in 
the  proper  course  for  a  final  decision.'  But,  then,  to  support 
such  a  plea,  it  must  be  averred  in  the  plea,  that  the  same  issue 
was  joined  in  the  former  snit,  as  in  the  Bill ;  that  the  subject- 
matter  of  the  suit  was  the  same,  and  that  the  proceedings  in 
the  Lord  Mayor's  Court  were  for  the  same  ol^ect  and  pur- 
pose.B 

§  7^1-  The  plea  will  be  equally  good,  not  only  to  a  KU 

1  Milf.  Eq.  PI.  by  Jeremy,  25S,  254;  Ctx^r,  Eq.  PL  26B;  Beamw,  PL 
in  Eq.  197, 198.  Tvord  Redesdale  had  added  the  following  comments  on  tlua 
uaae  :  "  In  this  case,  the  Bill  wu  brought  before  the  trial  in  the  writ  of  right, 
and  the  plfuntiff  bad  proceeded  to  trial  without  the  ditcoverj  and  nlief  loi^t 
by  ha  Bill,  for  the  purpoaea  of  the  trial.  The  plea  was  sabseqaent  to  the  jik^ 
ment.  It  may  be  doubted,  therefore,  whether  the  averment,  that  the  title  in 
the  trustee  had  not  been  given  in  evidence  on  the  trial  of  the  writ  of  right,  ma 
necessary ;  as  the  judgment  was  a  bar  as  a  release  subsequent  to  the  filii^  of 
the  Bill  would  have  been.  And  if  the  plaintiff  could  have  avoided  the  effect  of 
the  judgment,  because  the  title  in  the  trustee  had  been  given  iu  evidence,  it 
should  seem  that  that  faot,  t(^ether  with  the  fact  of  the  judgment,  ought  to  have 
been  brought  before  the  Court  by  another  Bill,  in  the  natareof  afiill  Ibranew 
trial,  eithor  as  a  supplemental  Bill,  or  as  an  oripnal  Bill,  the  fbimer  Bill  beii^ 
dismissed."    UitT.  £q.  FI.  by  Jeremy,  254,  SCS. 

i  Behrens  v.  Fault,  1  Keen,  R.  453. 

3  Bebrons  n.  Siereking,  2  Mylne  &  Crai^  603. 


-obvGoo»^lc 


CH.  Xir.]  PLEAB   TO  RELIEF.  691 

founded  upon  tbe  same  original  cause  of  action ;  but  also  to  a 
Bill  to  set  aside  a  verdict  and  judgment,  as  obtained  agunst 
conscience,  unless  it  contains  some  allegations  of  fact,  impeach- 
ing die  verdict  and  judgment,  which  would  avoid  it,  and  require 
an  answer.'     Indeed,  without  such  allegations,  the  objection 


I  Mitf.  Eq.  PI.  by  Jeremy,  255;  Cooper,  Eq.  PI.  266,  267;  Beames,  PI.  in 
Eq.  IBS,  199;  William*  n.  Lee,  3  Atk.  2!3;  MitcheL  v.  Harris,  2  Ves.  jr.  135, 
Tbe  plea  io  Williams  t>.  Lee,  9  Atk.  228,  ie  given  at  large  in  the  Appendix  to 
Mr.  Beamea,  PI.  in  Eq.  337-339.  Ab  it  is  rare  it  is  here  ineerted.  "  The  plea 
of  Bichard  Lee,  and  Mary  his  wife,  lo  part,  and  their  answer  to  the  residue  of 
the  BUI  of  complaint  of  Heury  Williami,  complainant:  These  defendants,  by 
protestation,  not  confessing,  or  acknowledging  all  or  any  the  mattera  and  things 
in  tbe  complainant's  said  Bill  of  complaint  to  be  true,  in  manner  and  form  as  the 
same  are  (herein  set  forth  and  alleged,  as  to  so  much  of  tbe  said  Bill,  as  seeks  lo 
controTert  tbe  value  of  tbe  several  goods  and  things  in  the  Bill  mentioned  to  be 
bequeathed  to  the  said  defendant,  Mary  Lee,  by  Urania  Goodwin,  deceased,  in 
the  Bill  named,  in  respect  of  which  this  defendant,  Richord  Lec,hatb  recovered 
a  verdict  agunst  the  said  complainant,  and  which  seeks  to  controvert  the  right 
and  title  of  these  defendanis,  or  either  of  them,  to  the  same  goods ;  and  also  tut 
to  M  much  of  tbe  aud  Bill,  aaaeeks  to  impeach  the  wii  verdict,  which  this  de- 
fendant, Richard  Lee,  bath  obtiuned  agMnst  tbe  complainant,  in  respect  of  tbe 
same  goods  and  effects,  these  defendants  plead  in  bar;  and  for  plea  say,  that 
before  tbe  intennarri^e  of  these  defendants,  this  defendant,  Mary  I^e,  (then 
Mary  Folden,  spinster,)  was  possessed  of,  and  legally  and  well  entitled  to,  the 
said  several  goods  and  effects,  by  virtue  of  the  lost  will  and  testament  of  the  said 
Urania  Goodwin;  and  that  tbe  complainant  afUrwards  got  tbe  same  into  his 
enstody  and  power.  And  these  defendants,  having  afterwards  intermarried, 
and  the  said  complainant  rofasing  to  redeliver  the  said  goods  and  effects  to  this 
defendant,  Richard  Lee,  upon  a  demand  by  him  mode  thereof,  he,  this  defend- 
ant, in  Trinity  vacation  last,  brought  his  action  at  law  against  the  said  complain- 
ant, in  order  to  obtain  satisfaction  for  tbe  same  goods  and  effects ;  and  in  tlieh- 
oelmaslenn  lost,  declared  against  the  said  complainant  in  an  action  of  trover  and 
conversion  of  the  same  goods  and  effects,  and  laid  his  damages  therein  at  three 
hundred  pounds ;  to  which  declaration  the  said  complainant  pleaded  not  guil^. 
And  this  defendant  having  replied  to,  and  taken  issoe  upon  the  said  plea,  &e 
said  issue  came  on  to  be  tried  at  the  sittings  after  last  Michaelmas  term,  at  West- 
minster Hall,  for  the  connty  of  Middlesex,  before  tbe  Bi^t  Honorable  Sir  Wil- 
liam Lee,  Knight,  Lord  Chief  Jnstice  of  tbe  same  Court,  when  and  where,  upon 
a  foU  defence  made  l^  counsel  on  behalf  of  the  now  cmnplainant,  and  after  evi- 
dence given,  as  wdl  on  the  behalf  of  the  now  defendant,  Richard  Lee,  as  of  tbe 
said  complainant,  the  jury  impanelled  and  sworn  to  try  the  said  issue,  brought 
in  a  verdict  in  fevor  of  this  defendant,  Richard  Lee,  for  £200  damages,  besides 
COM*  of  suit;  wbicbsaidverdict  isstillin  fiiU  force,  and  haa  not  been  impeached 
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would  seem  more  proper  to  be  takeo  by  demurrer  than  bf 
plea.^- 

§  '^S2.  And  it  is  not  sufficient  to  show,  that  injustice  has 
been  done ;  but  it  must  be  shown,  that  it  has  been  done  under 
circumstances,  which  authorize  the  Court  to  interfere  j  because, 
if  a  matter  has  been  already  investigated  in  a  Court  of  Justice 
of  competent  jurisdiction,  according  to  the  common  and  ordi- 
nary rules  of  investigation,  a  Court  of  Equity  cannot,  and 
ought  not  to  take  upon  itself  to  enter  anew  into  the  merits  of 
the  case.^  It  is  bound  to  presume,  that  all  tilings  have  been 
rightfully  done ;  and  the  maxim  aj^lies,  ^cpedit,  reipublice,  tU 
aitfinia  lititan. 

§  7^3.  In  the  next  place  as  to  pleas  of  matter  as  of 
record.     (1.)  The  sentence  or  judgment  of  a  foreign  Court, 


or  Bet  aude  ttj  the  said  Court,  irhere  the  siud  action  was  tried ;  nor  hath  the 
said  complunant  (to  the  knowledge  or  belief  of  thoM  defendants,)  so  much  ai 
complwned  to  the  said  Coart  of  the  said  verdict,  or  attempted  to  obtain  a  new 
trial  in  the  said  action,  by  reason  thai  the  said  juij  had  found  ezceanvG  dama- 
ges,  or  the  said  verdict  was  given  against  evidence,  or  to  the  dissatistitclion  of 
the  judge,  before  whom  the  said  action  was  tried.  And  this  defendant,  Richard 
Leo,  avers,  that  the  aforesaid  demands  of  this  defendant,  which  are  controverted 
by  the  said  complainant's  now  Bill  of  complaint,  and  the  demands  of  this  defend- 
ant, which  were^  as  atbreswd  ascertained  and  established  by  the  said  verdict, 
are  the  same,  and  not  otherwise,  or  different.  All  which  raatten  and  things 
these  defendonta  are  ready  to  verify,  mwotain  and  prove,  as  this  honorable 
Court  shall  direct,  and  do  plead  the  same  in  bar  of  w  much  and  nicb  parts  of 
the  said  Bill,  as  are  berain  before  mentioned  to  be  pleaded  unto ;  and  hamblj 
pray  the  judgment  of  this  honorable  Court  theroapon,  and  whether  they  are 
liable,  or  ahall  be  compelled  to  make  any  further  of  other  answer  to  so  much  of 
the  said  Bill,  as  they  have  herein  before  pleaded  unto.  And  these  defendants, 
insisting  upon  their  said  plea,  and  in  nowise  wuving  or  departing  from  the  same, 
or  the  benefit  thereof,  but  saving  to  thentsetves  the  benefit  of  the  said  plea ;  and 
also  saving  and  reserving  to  themselves  all  and  all  manner  of  advantage  and 
benefit  of  exception  to  the  many  insufficiencies,  errors,  and  imperfections  of  the 
complainant's  said  Bill  of  complaint,  for  answer  thereunto,  or  to  so  much  thereef 
as  they  are  advised  concerns  them  to  make  answer  unto,  they,  theae  defendanla, 
answer  and  say,"  &o. 

1  Mitf.  £q.  PI.  by  Jeremy,  256. 

'JBeames,Pl.  in£q.l99,  SOI;  Bateman  v.  WiUoe,  1  Scb. & Lefr. 204 ;  Ante, 
§  7S0  a,  and  cases  there  cited. 
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(whidi  is  deemed  to  be  a  Court  not  of  record,)  upon  the  same 
matter  put  in  controversy  by  the  Bill,  may  be  pleaded  in  bar. 
And  It  will  be  a  good  bar,  if  the  Court,  pronouncing  the  sen- 
tence  or  jadgoMnt,  had  jurisdiction,  with  the  like  exception  of 
such  circomstBDces,  as  would  invalidate  a  domestic  judgment.^ 
But  it  is  not  necessary  to  set  forth  die  proceedings  and  judg> 
ment  at  length.^ 

§  784.  The  general  rale  being  stated,  we  are  next  to  con> 
sider  some  of  the  exceptions  to  it.  If  there  is  any  charge  of 
fraud,  or  if  other  circumstances  are  shown  by  the  Bill,  as  a 
ground  for  relief,  the  sentence  or  judgment  cannot  be  pleaded, 
by  a  pare  plea,  in  bar  of  the  Bill.  But  the  plea  must,  besides 
setting  up  the  sentence  or  judgment,  proceed  by  suitable  aver- 
ments to  deny  the  fraud,  or  other  circumstances,  upon  which 
the  sentence  or  judgment  ia  sought  to  be  impeached ;  and  thus 
put  Uiem  in  issue  by  the  plea.  And  it  must  also  be  supported 
by  a  full  answer  to  the  special  charges  in  the  Bill.* 

§  "JSS,  Upon  this  ground,  a  case  was  determined  upon  a 
Bill  brought  by  the  insurers  of  part  of  the  property  taken  on 
board  certain  Spanish  ships  at  Omoa.  The  Bill  charged,  that 
the  navy,  on  whose  behalf,  aa  captors,  the  defendants  had  In- 
sured, were  not  the  real  captors,  or  not  the  only  captors; 
that  the  Spanish  ships  struck  to  the  land  forces ;  and,  that, 
although  the  Court  of  Admiralty  had  condemned  the  ships 
taken  as  prizes  to  the  navy,  yet  that  condemnadon  had  been 
obtained  in  consequence  of  the  King's  procurator-general  hav- 
ing withdrawn  a  clum,  made  on  behalf  of  the  Crown,  at 
the   instance  of  the  land  forces,  and  of  an  agreement  be- 

1  Mitr.  Eq.  PI.  hy  Jeremy,  265,  256 ;  Cooper,  Eq.  R.  26<),  267  ;  BeamcB,  PL 
in  £q.  200, 901;  Stor;  on  Conflict  of  Laws,  §584-916 ;  Bowie*  n.  Orr,  1  Tonnge 
&  Coll.  464.    See  HeDdereoQ  o.  HeDdermn,  S  Hare,  IL  100,  I18-11S. 

>  Bicardo  e.  Gsrciu,  12  Clark  ft  Finnell}',  96S.  Bat  fee  the  same  case  betbre 
the  Vice-Cfaaacellor,  U  Simoni,  R.  296. 

3  MiiC  Eq.  PI.  bj  Jeremy,  296 ;  Cooper,  Eq.  PI.  267 ;  Beamea,  PI.  in  Eq.  208, 
204;  Bowlean.  Orr,  1  Yoonge  &  ColL  484 ;  Kcardov.  Gardai,  12  Clark  & 
Finneli^,  868. 
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tween  the  sea  and  land  forces  to  make  a  divisitm  of  tbe  treas- 
ure ;  and  that  the  sentence  was,  therefore,  as  against  the 
plaintiff,  the  insnrers,  not  condusive.  The  defendants  pleaded 
tbe  sentence  of  the  admiralty,  both  to  discovery  of  tbe  &cts 
stated  in  the  Bill,  and  to  the  relief  prayed.  The  plea  was,  in 
many  respects,  informal.  But  the  Coart  was  of  opinion,  that 
the  sentence,  thus  impeadied,  could  not  be  pleaded  in  bar  to  the 
discovery  sought  by  the  Bill ;  and  that,  as  a  bar  to  relief,  it 
ought  to  have  been  supported  by  averments,  negativing  the 
grounds,  on  which  it  was  impeached  by  the  Bill.^  But  a  plea 
of  a  foreign  judgment,  set  forth  in  substance  and  efiect,  and 
supported  by  averments  that  tbe  matters  in  issue  in  the  foreign 
tribunal  were  the  same  as  those  put  in  issue  by  the  Bill,  has 
been  held  to  cover  tbe  whole  of  the  matters  comprised  in  tbe 
Bill,  and  to  be  a  sufficient  answer  thereto.' 

§  7^6.  Where  a  Court  not  only  possesses  jurisdiction  over 
a  particular  cause,  but  that  jurisdiction  is  of  a  peculiar  and 
exclusive  nature,  its  sentence  or  decree,  ex  directo,  in  a  matter 
properly  cognizable  there,  is  conclusive,  whenever  tbe  same 
matter  shall  come  in  question  collaterally  in  any  other  Court, 
whether  it  be  a  Court  of  Law,  or  a  Court  of  Equity.'  On 
this  ground  the  probate  of  a  will  in  the  proper  Probate  or  Co* 
desiastical  Court,  (such  Court  being  invested  with  a  cconpe- 
tent  and  exclusive  jurisdiction  of  the  sulject,)  will  be  a  good 
bar,  and  may  be  so  pleaded,  to  a  Bill  of  persons  claiming  as 
next  of  kin  to  a  deceased  person,  who  is  alleged  in  tbe  Bill  to 
have  died  intestate  ;  for  the  probate  of  the  will  is  in  the  nature 
of  a  sentence,  and  is  conclusive  as  to  the  title  of  tbe  executor.* 


1  MitT.  Eq.  m.  \>y  Jerem}',  266  ;  Cooper,  Eq.  PI.  SG7 ;  Beamea,  Fl.  in  Bq.  lOS, 
204  ;  Bicardo  v.  Garcias,  12  Clark  &  Finnell}',  S68. 

>  Kcardo  v.  Garcias,  12  Clark  &  FmneUy,  368. 

aBeames,?!.  id  Eq.  301;  Griffitli  f.  Hamilton,  IS  Tea.  807;  Meadom  v. 
Dacheu  of  Kingston,  Ambl.  R.  7f>6. 

<MitfEq.  PI.  by  Jeremy,  257;  Beamea,  PI.  in  Eq.  201,  20!;  Cooper,  Eq. 
PL  268;  Gaioea  and  wife  v.  Chew,  2  How.  Siip.  Ct  R.  619. 
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§  7^7-  Upon  a  Bunilar  ground,  a  foreign  probate  of  the  will 
of  a  testator,  who  was  domiciled,  and  died  in  the  country, 
where  the  will  was  admitted  to  probate,  and  where  his  personal 
estate  was  situate,  will  be  equally  conclusive  in  javor  of  iJie  title 
of  the  executor,  in  a  Bill  brought  by  an  administrator  of  the 
deceased,  appointed  in  the  country  where  the  suit  ia  brought.^ 
But  such  foreign  probate  will  not  be  conclusive,  where  there 
are  personal  assets  in  the  country,  where  the  Bill  is  brought; 
for  in  such  a  case,  the  will  must  also  be  proved  there,  in  order 
to  reach  those  assets.' 

§  7^3-  £^ven  if  fraud  in  obtaining  a  will  of  personal  estate 
be  charged  in  a  Bill,  that  will  not  be  a  sufficient  ground  to  im- 
peach the  probate,  or  the  validity  of  it  in  a  Court  of  Equity.' 
For,  if  the  fraud  be  in  the  probate  of  the  will  in  the  Ecclesi- 
astical Court,  or  other  proper  Court  of  Probate,  that  Court 
alone  is  competent  to  take  cognizance  of  it,  and  to  recall  the 
probate.*  If  the  fraud  be  in  obtaining  a  will  of  land,  that 
fraud  is  properly  cognizable  in  a  Court  of  Common  Law." 

§  7^9.  But  if  the  fraud  practised  has  not  gone  to  the  whole 
will,  but  only  to  some  particular  clause ;  or  if  it  has  been  a 
fraud  practised  to  obtain  the  consent  of  the  next  of  kin  to  the 
probate,  die  Courts  of  Equity  will  lay  hold  of  these  <urcum- 
Btances  to  declare  the  executor  to  be  a  trustee  for  the  next  of 
kin.*     Where  there  are  no  such  circumstances,  the  probate  of 

1  Jannecy  v.  Scale}-,  1  Tern.  S97 ;  Beames,  PI.  in  Eq.  202  ;  Mitf.  Eq.  Fl.  bj" 
Jeremy,  258;  Cooper,  Eq.  PI.  asS. 

*  Cooper,  Eq.Pl.  268jTourton  o.  Flower,  8  Will,  369,370;  U  Vin,  Abridg. 
68,  69 ;  Beamei,  Fl.  in  Eq.  202. 

3  Mitf.  Eq.  Fl.  hj  Jei«my,  257  ;  Cooper,  Eq.  Fl.  268 ;  Beame*,  FL  in  £q. 
202;  Gaiue*  and  wife  r.  Chew,  2  How.  Sup.  Ct.  R.  619. 

*  Cooper,  Eq.  Fl.  268 ;  Mitf.  Eq.  PI.  by  Jeremy,  237 ;  Beames,  Fl.  ia  Eq. 
202 ;  1  Story  on  Eq.  Jnri^.  f  184  and  note,  440  ;  Gaines  and  wife  r.  Chew,  2 
How.  Sap.  Ct.  R.ei9. 

S  Cooper,  Eq.  Fl.  288,  269;  I  Story  on  Eq.  Juriip.  §  184  and  note,  440; 
Goiiieiandwifeii.  Chew,  2  Snp.  ClS.619. 

e  Mitf.  Eq.  PI.  by  Jeremy,  SS7,  298 ;  Coop«r,  Eq.  PI.  268  ;  Beamed,  F).  in 
Eq.  202,  208.    See  Bamesley  t>.  Powell,  1  Tei.  284. 
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the  will  is  a  clear  bar  to  a  demand  of  persODal  estate.'  The 
same  principle  will  apply  to  cases  of  fraud  committed  id  rela- 
tion to  real  estate,  where  the  fraud  does  Dot  vitiate  the  will 
generally ;  but  only  a^ts  a  particular  clause  or  a  particular 
party.' 

§  790.  (S.)  Id  the  next  place,  as  to  a  decree  id  a  Court  of 
Equity.  A  decree  of  a  Court  of  Equi^  is,  for  most  purposes, 
if  not  for  all,  of  as  high  a  digni^  aad  character,  as  a  judg^ 
meat  in  a  Court  of  Law.  It  may  be  a  decree  in  the  same 
Court,  or  in  another  Court  of  Equity."  In  order  to  entide  a 
decree  to  be  pleaded  to  a  new  Bill  for  the  same  matter,  it  must 
be  a  decree  signed  and  enrolled,  for  the  same  subject-matter, 
and  substantially  between  the  same  parties.*    Unless  the  decree 

1  Mitf.  £q.  PI.  by  Jeremy,  357,  26B ;  Coc^>cr,  Eq.  PL  266 ;  Beamea,  PI.  ik  £q. 
202,  203.     See  Barnealey  v.  Powell,  1  Ves,  284. 

3  1  Story  on  Eq.  Juriap.  g  439,  440. 

3  Beames  PI.  in  Eq.  SOS.  See  Mr.  Cox's  note  to  the  cue  of  Kobinson 
V.  Tonge,  3  F.  Will.  401,  note  (F.)  ;  Morrice  p.  Bank  of  Enj^d,  Cu,  Ten^i. 
Talbot,  217;  8.  C.  4  Bro,  Pari.  Caa.  287;  Miif.  Eq.  PI.  by  Jeremy,  237-239; 
Id.  345. 

«Mitf.Eq.  PI.  by  Jeremy,  237;  Rutland  v.  Brett,  Rep.  Temp.  Fincb,  IH; 
Mallock  V.  Gallon,  1  Dick.  B.  fi5 ;  Beames,  PI.  ta  Eq.  205,  20G ;  Cooper,  Eq.  PL 
269  ;  Gilb.  For.  Rom.  05 ;  NeaGe  v.  Neafie,  7  John.  Ch.  R.  1 ;  Beeve  if.  Ualby, 
2  Sim.  &  Stu.  464;  Hckfbrd  v.  Hunter,  6  Sim.  R.  132',  Hayward  e.  Constable, 
%  Younge  and  CoU.  43.  Tlus  plea  bears  a  close  analogy  to  tha  plea  of  ticepiiom 
judical^  in  the  Civil  Law;  and  it  will  be  at  onco  perceived,  that  tbe  mieof  both 
laws  on  tbia  aubject,  are  subatantially  tbe  same,  being  fonnded  in  tbe  same  prin- 
ciples of  general  justice.  The  following  citation  from  Mr.  Beamei's  Pleas  in 
Equity,  p.  207,  will  present  the  analogy  in  clear  terms.  »  We  have  already 
observed,  that  the  exceplio  rei  judicata  was  a  good  plea  In  bar.  But  the  effect 
is  thus  expressly  qualified  by  the  Bigest:  iJes  inter  alias  jadicala  alii*  nwi  obetl, 
&C. ;  evm  res  inter  alios  judicala  naUutn  aiiia  prejtuiicium /adanL  Voet  collMta 
tbe  effect  of  many  passages,  scattered  in  different  parts  of  tbe  Corpu*  Jurit 
CivHis,  in  tbe  following  extract,  speaking  with  express  allusion  to  the  exceptie 
liti$_finil(e :  Non  alilerlamen  huie  exceplioni  locus  etl,  juom  tilii  ttntanala  den*u> 
mosea(w  inter  eaadttn  personam,  de  eadem  re,  el  ex  eadem  pelendi  eautd  -■  Sie  vt, 
atto  ex  his  iribas  d^ciente,  ceuet.  At  tbe  same  time,  we  meet  with  the  folbwing 
passage  in  tbe  Digest :  Generaliter  exctpHo  ret  judicata  obaiai,  quotiet  inter  tat- 
detn  perionas  eadem  quatlio  reroeatur,  vei  alio  genere  jvdiciL"  See  also  PotlpM, 
Pand.  Lib.  44,  tit.  1,  Exceplio  ret  judioala,  vhera  the  principal  texts  of  the 
Civil  Law  are  collected. 
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is  signed  and  CDrolled,  it  cannot  be  pleaded  in  bar  of  another 
soit,  although  it  may  be  insisted  on,  by  way  of  answer,  as  a 
good  defence.^  This  doctrine  seems  to  be  founded  upon  purely 
technical  prindplea  ;  and  it  is  not  very  easy  to  say,  why,oD  prin- 
ciple, a  decree,  which  has  determiued  the  rights  of  the  parties 
upon  the  same  matter,  should  not  be  equally  a  bar,  whether 
enrolled  or  not'  But,  although  a  decree  not  enrolled,  cannot 
be  pleaded  directly  in  bar  of  a  new  suit  for  want  of  an  enrol* 
ment,  it  may  pwhaps  be  pleaded  to  show,  that  the  new  Bill  is 
exhibited  contrary  to  the  usual  course  of  the  Court,  and*  that 
it  ought  not,  therefore,  to  be  proceeded  upon;"  for,  if  the 
decree  appeared  upon  the  face  of  the  Bill,  the  defendant  might 
demur.*  As  a  decree  not  signed  and  enrolled,  can  only  be 
altered  upon  a  rehearing,  so  a  decree  signed  and  enrolled  can 
be  altered  only  upon  a  Bill  of  Review/ 

§  791-  In  order,  however,  to  be  a  bar  to  the  new  suit,  the 
decree  must  not  only  be  substantially  between  the  same  parties, 
and  for  the  same  subject-matter ;  but  it  must  also  be  in  its 
nature  final,  or  afterwards  be  made  so  by  order  of  the  Court ; 
for  otherwise  it  will  not  be  a  bar.*'  Therefore,  a  decree  for  an 
account  of  the  principal  and  interest  due  on  a  mortgage,  and 
for  a  foreclosure  in  case  of  non-payment,  cannot  be  pleaded  to 
a  Bill  to  redeem,  unless  there  is  a  final  order  of  foreclosure.^ 
Nor  can  a  decree,  wbidi  has  been  made  upon  default  of  the 


<  Mitf.  £q.  R  bf  Jeremy,  299 ;  Anon.  S  Atk.  809 ;  S.  C.  EioKj  n.  KioMj, 
S  Tea.  ill;  Cooper,  Eq.  PL  2S9;  Beames,Pl.  in  Eq.  S07,  308. 

s  Lord  Hardfficke,  in  hu  jadgment  in  this  case,  gives  no  reason  for  the  decis- 
ion, except  tliat  it  is  against  the  strict  rule  of  the  Court ;  aod  the  defendant  ma^ 
stay  the  enrolment  by  a  caveat  for  Ibrty  daji,  and  by  petition  pray  for  a  rehear- 
ing.   Anon.  3  Atk.  S09. 

3  Mitf.  Eq.  n.  by  Jeremy,  289. 

4  Ibid. 

6Hitf.Eq.FL  by  Jeremy,  239;  Hoora  ti.  Mooro,  1  Dkk.  6S ;  Beames.Plin 
Eq.  S07,  note  (4)  ;  Cooper,  Eq.  PL  270. 

■  MilC  Eq.  Fl.  by  Jeremy,  SS7. 

'  Mitf.  Eq.  PI.  by  Jeremy,  237,  288,  ,24JI ;  Cooper,  Eq.  Yl  371 ;  Beamei, 
PL  im  Eq.  80S-310. 
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defendant  in  not  appearing  at  the  hearing,  be  pleadetl  witlioot 
an  order,  making  the  decree  absolute ;  the  terms  of  such  a 
decree  always  being,  that  it  shall  be  binding  on  the  defendant, 
unless,  on  being  served  with  a  writ  of  subpoena  for  the  pur- 
pose, he  shall  show  cause  to  the  contraiy.^  Nor  can  a  decree 
of  the  Ecclesiastical  Court,  granting  administration  to  a  party 
as  the  next  of  kin  of  the  intestate,  be  conclusive  as  to  the  fact 
of  his  being  such  next  of  kin,  in  a  suit  brought  iu  Equity  for 
the  distribution  of  the  assets  among  the  next  of  kin,  for  the 
question  came  only  collaterally  before  the  Ecclesiastical  Court.' 

1  Mitf.  Eq.  FI.  hj  Jeremy,  i97,  !S8,  243  ;  Cooper,  Eq.  PL  271 ;  Beamed, 
PI.  in  Eq.  208-210. 

3  Barra  v.  Jackson,  1  Yonnge  &  Coll.  New  R.  589,  S95.  On  (hii  oceadon 
Mr.  Vice-Chancellor  Brace  taid :  "  If  the  law  ta  derived  from  these  and  other 
authentic  mhitcob,  is,  aa  I  apprehend  it  to  be,  that  generallj  the  judgment, 
neither  of  a  concarrent  nor  of  an  exclntive  juriidiction,  is  (whether  receivable 
or  not  leceiTtible)  concltuive  evidence  of  any  matter  whicli  came  collaterally 
in  question  before  it,  although  within  the  jurisdiction,  or  of  any  matter  incident- 
ally cognizable,  or  of  any  matter  to  be  inferred  by  argument  from  the  Judgment ; 
and  th^t  a  judgment  ii  final  only  for  its  proper  purpose  and  object ;  it  may  be 
thought  difficult  to  say  why  the  sentence  in  the  present  case  ought,  upon  the 
present  question,  to  be  deemed  conclusive.  .  The  object  of  that  proceeding,  and 
of  the  sentence,  was  not  distribution,  but  merely  the  appointment  of  an  ad- 
ministrator, whose  duty,  when  appwnted,  it  would  be  to  distribute  the  estate 
according  to  law.  Nor  was  it  of  necessity  that  the  next,  or  any  of  the  next  of 
kin,  should  be  appointed  to  that  office.  There  arc  cases,  indeed,  in  which  the 
sole  next  of  kin  of  an  intestate,  although  adult,  present,  under  no  disability, 
and  of  unimpeached  conduct,  Js  excluded,  notwithstanding  the  positive  pro- 
visions of  the  legislature  in  that  respect.  Toung  v.  Pierce ;  Bridges  n.  Tlie 
Duke  of  Newcastle ;  Thomas  v.  Butler ;  Fielder  v.  Hanger.  It  is  plainly  not  of 
the  essence  of  such  a  sentenee  that  the  preferred  person  should  be  the  next  of  kin 
to  the  intestate.  It  happened  here  that  such  in  truth  snd  expressly  was  the  particu- 
lar ground  of  what  the  Ecclesiastical  Court  did.  But  suppose  the  case  of  the  Ec- 
clesiastical Court  excluding  the  next  of  kin  from  the  administration,  on  the  ground 
of  some  alleged  fact  disqualifying  him,  in  the  judgment  of  that  juiisdiction,  notwith- 
standing admiUed  proximity  of  blood;  is  (he  truth  of  that  alleged  fact  fotcver 
incontrovertibly  established  against  him  ?  But  the  case  of  administration 
granted  to  a  man  as  a  creditor  of  an  intestate,  and  the  administration  sub- 
sequently revoked  after  a  contest,  and  new  letters  of  administration  granted  to 
his  opponent  on  the  ground  that  there  was  no  debt  (if  there  may  be  such  a 
course  consistently  with  the  rules  and  practice  of  that  jurisdiction  ;)  is  it  to  be 
oud  that  the  former  is  barred  of  lus  demand,  and  precluded  from  proving  aftar> 


-obvGoo»^lc 


CB.  XIV.]  PLBAS   TO   RELIEF.  699 

Upon  a  plea  of  a  fonner  decree,  so  much  of  the  former  Bill 
and  answer  must  be  set  forth,  as  is  necessary  to  show,  that  the 
same  point  was  then  in  issae.^ 


wuda  if  be  cmi,  and  recovering,  or  receiving  his  debt  ?  Sappose  a  dispota  fbr 
admiDistnition  with  the  will  anoexed,  beCireeii  the  boIo  reraduary  legatee  and 
another,  decided  in  favor  of  the  latter,  on  the  ground  of  the  fonner  having 
released  or  as^gncd,  or  being  an  alien  enemy,  or  an  Infant ;  is  he  p^ecladed 
trom  showing  in  a  Conrt  of  Eqaity  that  there  was  no  release  or  no  assignment, 
or  proving  there  his  English  birth  or  true  age  ?  Again :  Can  it  be  aud  that  tt 
decision  in  lunacy  upon  a  question  of  the  committeeship  of  the  real  estate 
between  A  and  B,  each  claiming  adverselj  to  the  other  to  be  the  Innatic'i 
heii>4pparent,  altbongb  turning  upon  that  point,  concludea  the  lact  of  heirship 
tietwecn  the  contending  parties  after  tho  ancestor's  death  ?  Or,  suppose  the 
case  of  a  creditor's  Bill  in  Equity  by  a  simple  contract  creditor  defeated  on  the 
ground  of  a  general  release,  and  admit  the  decree  of  dismissal  to  be  final  in  this 
Ckiurt  as  to  the  debt  demanded;  would  it  bo  conclusive  in  another  suit  by  tho 
same  plaintiff  as  a  specialty  creditor,  so  as  to  preclude  him  fir'om  denying  the 
execution  of  the  release,  or  showing  it  void  for  fraud,  or  as  founded  on  an 
illegal  consideration  ?  Lord  Etlenborough  certainly,  and  tho  Court  of  King's 
Bench  in  Outram  v.  Morenood,  decided  most  accurately  with  reference  to  tho 
pleadings  in  that  action  at  Common  Law,  that  an  allegation  on  record,  upon 
which  issue  has  been  once  taken  and  found,  is,  between  the  parties  taking  it, 
conclusive  according  to  the  finding  thereof,  so  as  to  eetop  them  respectively  from 
litigating  that  &ct  once  so  tried  and  found.  The  action,  however,  in  Outram  v. 
Morewood,  raised,  as  to  the  same  property  and  for  the  same  purpose,  the  same 
issue  at  was  raised  and  tried  in  the  action  the  judgment  wherein  was  pleaded ; 
and  there  are  material  points  of  distinction  between  the  system  of  pleading  of 
the  English  Courts  of  Common  Law  and  those  of  other  Courts  of  Justice.  But 
it  is,  I  think,  to  be  collected,  that  the  rule  against  re-agitating  matter  adjudicated 
is  subject  generally  to  this  restriction ;  that,  however  essential  the  establishment 
of  particubr  facts  may  be  to  the  soundness  of  a  judicial  decision,  however  it 
may  proceed  on  them  as  established,  and  however  binding  and  conclusive  the 
decision  may,  as  to  its  immediate  and  direct  object,  be,  those  &cts  are  not 
all  necessarily  established  conclusively  between  the  parties,  and  that  cither  may 
again  litigate  them  for  any  other  purpose  as  to  which  they  may  come  in  question, 
provided  the  immediate  subject  of  the  decision  be  not  attempted  to  bo  with- 
drawn from  its  operation,  so  as  to  defeat  its  direct  object.  This  limitation  to  the 
rule  appears  to  me,  generally  speaking,  to  be  consistent  with  reason  and  con- 
venience, and  not  opposed  to  authority.  I  am  not  now  referring  to  tho  law 
applicable  to  certain  prize  and  admiralty  quesdons,  which  are  governed  by 
principles  in  some  respects  peculiar.    On  the  whole,  I  am  not  at  present  pre- 

1  Mitf.  Eq.  PL  by  Jeremy,  237,  2S6,  2JS ;  Cooper,  Eq.  PL  271 ;  Beamea,  PL 
in  Eq.  208-210. 
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§  79@<  A  decree  made  against  an  infant  may  be  pleaded  in 
bar  to  a  new  Bill  brought  by  bim,  after  he  comes  of  age ;  for 
an  infant  is  aa  much  bound  by  a  decree,  as  a  persMi  of  foD 
age.  A  decree  agunst  a  tenant  in  tail  wiU  bind  the  issue  in 
tail,  and  even  a  remainder-man,  unless,  perhaps,  under  apecU 
drcumstances.'  And  it  has  been  repeatedly  determined,  that 
if  there  be  a  tenant  for  life,  remainder  to  his  first  son  in  tiul, 
renkainder  over,  and  he  is  brought  before  the  Court,  befwe 
he  has  issue,  the  contingent  remainders  may  be  barred  in  die 
suit,* 

§  793.  A  decree  or  order,  dismissbg  a  former  Bill  for  die 
same  matter,  may  be  pleaded  in  bar  to  a  new  Bill,  if  the  di» 
mission  was  upon  the  hearing,  and  was  not  in  terms  directed 
to  be  without  prejudice.'  But  an  order  of  dismission  is  a  bar 
only,  where  the  Court  has  determined,  that  the  plaintiff  had  no 
title  to  the  relief  sought  by  his  Bill ;  and,  therefore,  an  order 
dismissing  a  Bill  for  want  of  prosecution,  is  not  a  bar  to 
another  Bill.*  And  a  decree  cannot  be  pleaded  in  bar  of  a 
new  Bill,  unless  it  is  conclusive  upon  the  rights  of  the  plain* 
tiSs  in  that  Bill,  or  of  those  under  whom  they  claim."  There- 
fore,  a  decree  against  a  mortgagor  and  an  order  of  forecloBuie 
enrolled,  has  been  held  not  to  be  a  bar  to  a  Bill  by  intervening 
incumbrancers  to  redeem,  although  the  mortgagee  had  no  notice 
of  those  incumbrances.*  And  the  mortgagee  having,  in  that 
case,  been  long  in  possession,  although  under  the  drcumstaocet 


pared  tosa^iUiat,  according  to  tba  proper  mdm  of  the  esprCBnon,tiie  judgmeat 
of  the  Ecclesiastical  Court  between  these  parties  was  directly  npon  the  point 
of  the  alleged  ille^timacj  tt!  Kobcrt  James  Smith,  and  bad  the  establish* 
meat  of  tbat  supposed  fact  for  ila  proper  purpose  and  olgoct,  so  ai  to  render  hii 
illegitimacy  rem  Judicatum  between  the  parties  on  a  question  of  distribution* 

1  Ante,  g  144,  14G. 

a  Cooper,  Eq.  PI.  370;  Beanies,  PI.  in  Eq.  309,  210  ;  Ante,  9  145, 140. 

3  MitT.  Eq.  Fl.  by  Jeremy,  SS»,  340. 

*  Mitf.  Eq.  PI.  by  Jeremy,  238,  239;  Beames,  FL  in  Eq.  SlO-313;  Cooper, 
Eq.  H.  270,  271 ;  Jonear.Nixon.lToDDge.R.  309;  Perine  v.  Snon,  4  JtAitf 
Cfa.  R.  140 ;  Neafie  k.  NeaGe,  7  Johns.  Ch.  R.  I. 

<>  Uad.  *  Hod. 
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the  account  taken  in  the  former  cause  was  not  deemed  con- 
clusive against  the  plainti&  in  the  new  Bill ;  yet  the  Court,  on 
overruling  the  plea,  and  ordering  the  defendant  to  answer, 
limited  the  order,  by  directing,  that  the  defendant  should 
answer  to  charges  of  errors  or  omissions ;  and  that  the  plain- 
tifl&  should  not  unravel  the  account  at  large  hefore  the  hear- 
ing.' 

§  79^-  It  remains  to  be  observed  upon  this  subject,  that,  if 
a  Bill  diarges  fraud  in  obtaining  a  decree,  and  seeks  to  im- 
peach it  upon  that  ground,  the  plea  of  the  decree,  signed 
and  enrolled,  must  contain  in  it  averments,  negativing  the 
charges  of  fraud,  and  must  also  be  supported  by  a  full  an- 
swer, denying  them.'  Thus,  where  a  decree  establishing  a 
modas,  was  pleaded  in  bar  to  a  Bill  for  tithes,  in  which  Bill 
the  plaintiff  stated,  that  the  defendants  set  up  the  decree  as  a 
bar  to  his  clum ;  and  to  avoid  die  effect  of  the  decree,  he 
charged,  that  it  had  been  obtained  by  collusion,  and  stated 
iacts,  tending  to  show  ooltasion,  the  Court  was  of  opinion,  that 
the  defendants,  not  having  by  averments  in  the  plea  denied 
ibe  collusion,  although  they  had  done  so  by  the  answer  in  sup- 
port of  the  plea,  the  plea  was  bad  in  form ;  and  it  was  over- 
ruled accordingly.' 

§  795.  Thirdly;  Pleas  of  matters  purely  inpai».  Pleas  of 
this  sort  go  sometimes  both  to  the  discovery  sought,  and  to  the 
relief  prayed  by  the  Bill,  or  to  some  part  of  it ;  sometimes 
only  to  the  discovery,  or  a  part  of  the  discovery ;  and  some- 
times only  to  the  relief,  or  a  part  of  the  relief.*  The  princi- 
pal pleas  of  this  nature  (although  not  the  only  pleas')    are, 

1  Mitf.  £q.  Fl.  hy  Jeramj,  288,  28». 

»  Mitf.  Eq.  PL  by  Jeremy,  289,  UO. 

3Cooper,Eq.  PI.  271,272;  Mitf.  Eq,  PL  by  Jeremy,  239,  243;  Ante.SSTl 
uid  note,  676  and  note;  Be&mes,  Fl.  in  Eq.  214,  21S. 

*  Mit£  Eq.  FL  by  Jeremy,  258. 

^  There  are  other  pletti  and  defeacea  which  may  be  pleaded  in  bar  in 
Equity ;  auch,  for  example,  aa  a  plea  of  accord  and  mtisbction,  and  othen  of  s 
kindfed  nUare.    Brown  v,  FeriiiM,  1  Hare,  B.  C64,  670. 
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(1.)  A  jdes  of  a  release;  (S.)  A  plea  of  a  stated  aeooaet; 
(3.)  A  plea  of  a  settled  accoant;  (4.)  A  plea  of  an  award; 
(vi.)  A  plea  of  a  purchase  for  a  valuable  oonsideratMm ;  and, 
(6.)  A  jdea  of  title  in  the  defendant,^ 

§  796.  (i.)  A  plea  of  a  release.  A  plea  of  a  release  mj 
be  pleaded  in  bar,  if  the  plaintiff,  or  any  person  under  whom  ht 
claims,  has  released  the  subject  of  his  demand.  And,  if  fraud, 
surprise,  inadequacy  of  consideration,  or  any  other  objectioD  to 
the  release,  is  charged  by  the  Bill,  the  plea  must  meet  (bett 
charges  by  averments  in  the  body  of  it ;  and  it  must  also  bt 
supported  by  an  answer  denying  them.'  Thus,  where  the 
daughter  of  a  freeman  of  London  accepted  a  legacy  of  £10,000, 
left  her  by  her  fiither,  who  recommended  it  to  her  to  relem 
her  rigiit  to  her  orphanage  part,  which  she  accwdingjy  did,  to 
her  brother ;  and  she  afterwards  married,  and,  with  her  hm- 
band,  brought  a  Bill  to  set  aside  the  release,  charging,  that  the 
personal  estate,  of  which  the  father  died  possessed,  was  mah 
above  £100,(XX),  the  daughter's  share  of  which,  by  the  custom, 
would  amount  to  upwards  of  £40,000 ;  the  defendant  pleaded 
the  release.  But  the  Court  held,  that  although  there  was  no  fbod 
in  the  case  ;  yet  that  the  sister  should  not  auikT  by  ignonnce  of 
her  rights,  and  of  the  amount  of  the  fortune  to  which  she  m 
entided ;  and,  therefore,  the  Court  ordered  the  defendant  to  id- 
swer  as  to  the  computation  of  the  value  of  the  father's  penoial 
estate  at  his  death.^  If  a  release  is  pleaded  to  a  Bill  for  anj 
matter,  it  must  be  under  seal.  But,  if  the  Bill  is  for  u  k- 
oount,  and  the  release  is  not  under  seal,  it  may  be  plea^  « 
an  account  stated.* 

§  797*  la  a  plea  of  a  release,  the  defendant  must  set  ant  the 

»  Mitf.  1^1-  PI.  by  Jeremy,  258. 

■Cooper,  Eq.Pl.  871, !72;  Mitf.  Eq.PL  by  Jeremy,  261,  26!;  Bc»ii»a,FI- 
in  £q.  31S-223. 

aCooper.Eq.  PI.  278,  277 ;  Mitf.  Eq.  PI. by  Jeremy,  261,  sea;  Be«nw»,PI-i» 
Eq.  218-222;  Posey  e.  Desboavrie,  3  P.  Will.  315;  Phelpa  p.  Sprodo,  I M)*" 
A  Keen,  231 ;  Gilb.  For.  Rom.  571. 

*  HitCEq.  PI.  by  Jeremy,  !83;  Cooper,  Eq.  PL  i77 ;  Beame^H-inB?.™; 
Fhelpg  v.  Spronle,  1  Mjlne  &  Keen,  3S1. 
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consideration,*  upon  which  the  release  was  made.  A  plea  of  a 
releaae,  therefore,  cannot  extend  to  a  discovery  of  the  considera- 
tion ;  and,  if  that  is  impeached  hj  the  Bill,  the  plea  mast  be 
assisted  by  averments,  and  also  by  an  answer,  covering  the 
grounds,  on  which  the  consideration  is  so  impeached.-'  Thus, 
to  a  Bill,  stating  various  transactionB  between  the  defendant  and 
the  testator  of  the  plaintiff,  and  imputing  to  those  transacdons 
fraud  and  unfair  dealing  on  the  part  of  the  defendant,  and  im- 
peaching the  accounts  of  the  transactions,  delivered  by  the  de- 
fendant to  the  testator,  on  the  ground  of  errors,  omissions, 
unfair  and  false  charges  ;  and  also  impeaching  a  purchase  of 
an  estate,  conveyed  by  the  testator  to  the  defendant,  in 
■consideration  of  part  of  the  defendant's  alleged  demands ; 
and  praying  a  general  account;  and  that  the  purchase  of 
the  estate  might  be  set  aside  as  fraudulently  obtuned,  and 
that  the  conveyance  might  stand  as  a  security  only  for 
what  was  justly  due  from  tiie  testator's  estate  to  the  defend- 
ant ;  a  plea  of  a  deed  of  mutual  release,  extending  to  so  much 
of  ^e  Bill  as  sought  a  discovery,  and  as  prayed  an  account 
of  dealings  and  transactions  prior  to  and  upon  the  day  of  the 
date  of  the  deed  of  release,  and  to  all  relief  and  discovery 
grounded  thereupon,  and  stating  the  deed  to  have  been  founded 
on  a  general  settlement  of  accounts  on  that  day,  and  to  have 
excepted  securities,  then  given  to  the  defendant  for  the  balance 
of  thbse  accounts,  which  was  in  his  favor,  and  averring  only, 
that  the  deed  had  been  prepared  and  executed  without  any 
fraud  or  undue  practice  on  the  part  of  the  defendant,  was  over- 
ruled.*    The  ground  was,  that  the  consideration  for  the  instru- 


1  Mitf.  Eq.  PI.  by  Jeremy,  2G1-26S. 

9  Mitf.  Eq.  by  Jeremj-,  261-263 1  1  Story  on  Eq.  Jurisp.  g  S3S-527 ;  Capon 
V.  Miles,  13  Price,  R.  767 ;  Eoche  v.  Norgell,  2  Scb.  &  Left.  721 ;  Phelps  e. 
Sproule,  I  Hjlne&Keen,  231;  Parker n.  Alcock,  lYounge&Jerr.  432;  Fishir. 
Hitler,  5  Paige,  R.  26 ;  Allen  n.  Randolph,  4  Johns.  Ch.  R.  693 ;  Bolton  v.  Gard- 
ner, 3  Paige,  R.273;  Sanden  v.  King,  6  Madd.  B.61;  S.  C.  2  Sim-JlE  Stu.S79; 
(Hb.For.  Rom.57. 
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ment  was  the  general  settlement  of  accounts ;  arid  if  those  ac- 
counts were  liable  to  the  imputations  cast  upon  them  by  the 
Bill,  the  release  was  not  a  fair  transaction,  and  ought  not  to  pre- 
clude the  Court  from  decreeing  a  new  account.  The  plea, 
therefore,  could  not  be  allowed  to  cover  a  discovery,  tending  to 
impeach  those  accounts  ;  and  the  fairness  of  the  settled  accounts 
was  not  put  in  issue  by  the  plea,  or  supported  by  an  answer 
denying  the  imputations  charged  in  the  Bill,' 

§  798.  (S.)  A  plea  of  a  stated  account.  (3.)  A  plea  of  a 
settled  account.  These  pleas  may  be  conveniently  considered 
together,  as  for  the  most  part  they  depend  upon  the  same  cMt- 
aiderations.  A  stated  account  properly  exists  only  where  ac- 
counts have  been  examined,  and  the  balance  admitted  as  the 
true  balance  between  the  parties,  without  having  been  pud. 
When  the  balance,  thus  admitted,  is  pud,  the  account  is  deemed 
a  settled  account.^  Each  of  these,  and  a  fortiori,  a  setUed 
account,  may  be  pleaded  in  bar  to  a  Bill  for  an  account.  But 
the  defendant,  who  pleads  a  stated  account,  must  show,  that  it 
was  in  writing,  and  the  balance  likewise  in  writing)  or,  at 
least,  it  must  set  forth,  what  the  balance  was,  and  that  the  aet> 
dement  was  final.  A  verbal  statement  of  an  account,  and  a 
receipt  in  full,  given  for  the  balance  then  agreed  to  be  due,  have 
been  held  bad  as  a  plea  in  bar  to  a  Bill  for  opening  the  account, 
if  there  have  been  mistakes  m  the  transactions.* 


>  Mitf.  Eq.  PL  by  Jeremy,  281-263 ;  1  Story  on  Eq.  Juiisp.  §  523-527 ;  C»- 
pon  D.  Milus,  IS  Price,  E.  767  ;  Roche  v.  Noi^ell,  2  Soh.  St  L«fr.  721 ;  Phelpi 
t^  Sproule,  I  Mylne  &  Keen,  2SI ;  Parker  v.  Alcock,  1  Younge  &  Jerr.  482; 
Tvk  V.  Miller,  5  Pwge,  R.  26 ;  Alien  v.  Randolph,  t  Johnj.  Cb.  R.  695 ;  Boltoa 
0.  Gardner,  3  Paige,  R.  273;  Sandera  o.  King,  S  Madd.  E.  61 ;  S.  C.  2  Sm.  fc 
Stu.  279  ;  Gilb.  For.  Rem.  57. 

'  Slory  on  Eq.  Juri«p.  §  523,  52G-528 ;  Endo  u.  Calebam,  1  Tonnge,  E.  SOfi ; 
Capon  t^.  Miles,  13  Price,  R.  767;  Bark  v.  Brown,  i  Alk.  399;  Sumner  v. 
Tborpe,  2  Alk.  I ;  Pbelpa  p.  Sproule,  1  Mylne  &  Keen,  231 ;  Dartbei  v.  Lee, 
2  Younge  &  ColL  6 ;  Weed  v.  Smll,  7  Paige,  573.  A  stated  account  and  a  aet- 
tled  account  may  aim  be  set  up  by  way  or  defence  in  an  answer.  Eudo  c.  Caie- 
ham,  1  Younge,  R.  306. 

'Cooper,  Eq.  PL  277,  278;  Mtf.  Eq.  PL  by  Jeremy,  259,260;Gah.  For, 
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§  799-  Eren  a  receipt  in  full  of  all  demands  will  be  no  bar 
to  a  Bill  for  an  account,  if  there  are  suspicious  circumstances 
afipearing  in  the  case ;  as,  for  example,  in  a  Bill  against  a 
steward.  Sudi  receipt  will  then  be  considered  only  .as  evi- 
dence  of  a  particular  payment,  and  not  of  a  general  release  or 
discharge  upon  an  account  stated,  although  under  other  circum- 
stances it  would  have  that  effect.^  So,  a  plea  of  the  payment 
of  a  sum  of  money  into  the  Ecclesiastical  Court,  to  prevent  a 
commission  of  appraisement,  which  sum  was  accepted,  and  a 
receipt  given,  has  been  disallowed  as  a  plea  in  bar  to  the  suit, 
as  not  showing,  that  the  par^  had  no  further  demand ;  and  the 
payment  of  the  money  was  but  an  interlocutory  proceeding, 
which  can  never  be  brought  up  to  a  judgment  in  a  cause.' 
Much  less  is  a  right  barred  by  merely  signing  a  receipt,  as  a 
witness,  upon  a  payment  by  an  executor  to  an  adverse  party, 
making  the  same  demand.' 

§  800.  Courts  of  Equity  will  not  open  a  settled  account, 
where  it  has  been  signed,  or  a  security  taken  on  the  foot  of  it, 
unless  for  fraud,  or  for  errors,  distinctly  spedfied  in  the  Bill, 
and  supported  by  evidence.*  The  exprwsion  of  "  errors  ex- 
cepted," will  not  prevent  its  being  a  settled  account;  nor  will 
the  allegaticn  of  general  errors  be  enough,  for  specific  errors 
must  be  pointed  out,  or  it  will  be  final.^  But,  where  there  was 
an  admission  of  the  allegation  of  general  errors  in  a  settled 
account  between  an  attorney  and  client,  it  was  held  not  binding 
apon  the  parties,  although  no  specific  errors  were  pointed  out." 
It  is  a  still  stronger  case  for  opening  such  an  account  at  any 
time,where  an  attorney  has  used  his  influence  over  his  client  to 
get  a  settlement  of  an  unfair  account  between  them.     And  in 


Bom.  56 ;  Phelpi  n.  Sproole,  1  Mylne  &  Keen,  231 ;   1  Storf  on  £q.  Jnrisp. 
S  538-527. 

I  Cooper,  £q.  n.  278.  ^BM. 

3  Ibid.  *  Had. 

iltAi.  *Ilxd. 
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such  a  case  it  is  enough,  if  the  Court  see  that  the  accouDt  is 
unfair,  without  proof  of  the  objection.^ 

§  801.  Where  fraud  has  appeared  in  a  stated  account,  it 
has  been  opened  after  a  considerable  It^e  of  time.  But  where 
specific  errors  are  alleged,  and  even  proved,  the  Court  baa 
refused,  after  an  acquiescent^  of  eleven  years,  to  open  an  ac> 
count ;  but  has  only  given  the  plaintiff  liberty  to  surchai^ 
and  falsify.^  Id  the  case  of  an  agent,  who  was  also  tenant  to 
the  principal,  an  account  was  opened  in  respect  of  fraud  after 
many  years  had  elapsed ;  and  the  situation  of  the  defendant, 
as  agent,  was  held  to  accompany  him  in  that  of  tenuit,  and  to 
deprive  him  of  the  benefit  of  the  objection  (which  it  might  be 
competent  to  another  person  to  make,)  of  the  ne^ect  of  the 
plaintifT  in  not  bringing  forward  the  demand  at  an  earlier 
period.* 

§  802.  In  the  frame  of  a  plea  of  a  stated  or  settled  account 
to  a  Bill,  charging  error  or  fraud,  it  is  necessary  to  meet  those 
charges  by  averments  in  the  body  of  the  plea,  and  also  to  sup- 
port the  plea  by  an  answer  denying  them.*  And,  if  neither 
error  nor  fraud  is  charged,  the  defendant  must  by  the  pies 
aver,  that  the  stated  or  settled  account  is  just  and  true  to  the 
best  of  his  knowledge  and  belief.'  If  the  Bill  charges,  that 
the  plaintiff  has  no  counterpart  of  the  account,  the  account 
should  be  annexed  by  way  of  schedule  to  the  answer,  so  that,  if 
there  are  any  errors  upon  the  face  of  it,  the  plaintiff  may  have 
an  opportunity  of  pointing  them  out."  As  the  delivery  up  of 
vouchers  is  an  affirmation,  that  the  account  between  the  parties 

1  Cooper,  £q.  PL  278,  279;  Beainei,  Fl.  in  £q.  222-230. 

a  Ibid. 

3  Cooper,  Eq.  PI.  279 ;  Beaumont  r.  Boullbee,  6  Vcs.  485 ;  Beames,  PL  in 
Eq.  225, 226,  228. 

*  Cooper,  Eq.  PI.  279,  280 ;  Mltf.  Eq.  Fl.  by  Jeremy,  259,  260 ;  Beame*,  PL 
in  Eq.  222,  223,  225,  22S  ;  Phelps  v.  Spronic,  1  MylneSc  Keen,  231 ;  Gilb.  For. 
Rom.  66,  57. 

s  Biid.  •  VM. 
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was  a  stated  one ;  if  this  has  taken  place  at  the  time  the  ao 
count  was  stated,  it  seems  to  constitute  the  proper  subject  of 
an  averment  in  a  plea  of  this  nature.^ 

§  SOS.  (4.)  A  plea  of  an  award.  An  award  may  be  pleaded 
to  a  Bill  to  set  aside  the  award  and  open  the  account ;  and  it 
is  not  only  good  to  the  merits  of  the  case,  but  likewise  to  the 
discovery  sought  by  the  Bill.^  If  fraud  or  partial!^  are 
charged  against  the  arbitrators,  those  charges  must  not  only 
be  denied  by  way  of  averment  in  the  plea ;  but  the  plea  must 
be  supported  by  an  answer,  showing  the  arbitrators  to  have 
been  incorrupt  and  impartial.^  And  any  other  m&tter  stated 
in  the  Bill,  as  a  ground  for  impeaching  the  award,  must  be 
denied  in  the  same  manner.* 

§  804-.  But  a  plea  of  an  agreement  or  covenant  to  refer  all 
matters  of  dispute  to  arbitrators,  cannot  be  pleaded  in  bar  of  a 
Bill  brought  respecting  those  matters,  whether  the  agreement 
or  covenant  be  between  partners  or  between  other  persons. 
Indeed,  it  seems  impossible  to  maintain,  that  such  a  contract 
should  be  specifically  performed,  or  should  bar  a  suit,  unless 
the  parties  had  first  agreed  upon  the  previous  question,  what 
were  the  matters  in  difierence,  and  upon  the  powers  to  be  given 
to  the  arbitrators.'  Amongst  the  latter  the  same  means  of  ob- 
tuning  a  discovery  upon  oath,  and  the  production  of  books  and 
papers,  as  can  be  given  by  a  Court  of  Equity,  might  be  essen- 
tial to  justice.^  The  nomination  of  arbitrators  also  must  be  a 
subject  on  which  the  parties  must  previously  agree;  for  if 
either  party  should  object  to  the  person  nominated  by  the  other, 


1  Ibid. 

fi  Mitf.  Eq.  Fl.  hy  Jeremy,  260,  2St ;  Cooper,  Eq.  Fl.  280. 

3Mitf.  Eq.  P).  by  Jeremy,  260,  261;  Cooper,  Eq.  Fl.  280;  Beamet,  FL  in 
Eq.  230-233 ;  Drydeo  v.  Sobinson,  2  Sim.  k  Stn.  S2S ;  ETani  v.  Harris,  3  Tes. 
&  Beam.  364. 

*IWd. 

SMitr.  Eq.B.  by  Jeremy,  264,  265;  Cooper,  Eq.  PI.  2S1 ;  Beamea,  PL  in 
Eq.  281,  2S2. 

•  Ibid. 
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it  would  be  nnjnst  to  compel  him  to  submit  to  the  ded«oD  of 
the  person  so  objected  to,  as  a  judge  chosen  by  himself.^  It 
must  also  be  determined,  that  all  the  subjects  of  difierenoe^ 
whether  ascertained  or  not,  must  be  fit  subjects  for  the  deter^ 
mioation  of  arbitrators,  which,  if  any  of  them  involved  impor- 
tant matter  of  law,  they  might  not  be  deemed  to  be." 

§  805.  (5.)  A  plea  of  a  purchase  for  a  valuable  considera- 
tion. Supposing  a  plaintifi'  to  have  a  full  title  to  the  reKef, 
which  he  prays,  and  the  defendant  can  set  up  no  defence  in  bar 
of  that  tide ;  yet  if  the  defendant  has  an  equal  claim  to  die 
protection  of  a  Court  of  Equity  to  defend  his  possession,  as 
the  plaintiff  has  to  the  assistance  of  the  Court  to  assert  his 
right,  the  Court  will  not  interpose  on  either  side.*  litis  is 
'  particularly  the  case  where  the  defendant  cliums  under  a  pnr* 
chase  or  mor^;age  for  a  valuable  oonnderation,  without  notice 
of  the  pl^ntiff 's  title,  which  he  may  plead  in  bar  of  the  suit.* 
Such  a  plea  must  aver,  that  the  person  who  conveyed  or  mort- 
gaged .to  the  defendant,  was  seised  in  fee,  or  pretended  to  he 
80  seised,  and  was  in  possession,  if  the  conveyance  purpmted 
an  immediate  transfer  of  the  possession  at  the  time,  when  be 
executed  the  purchase  or  mortgage  deed.^  It  must  aver  a  coii> 
veyance,  and  not  articles  merely ;  for  if  there  are  artidlea  cndy, 
and  the  defendant  is  injured,  he  may  sue  at  law  upon  the  cove- 
nants in  the  articles.'  It  must  aver  the  consideratioa  for,  and 
the  actual  payment  of  it ;  a  con^deration,  secured  to  be  paid> 
is  not  sufficient.^ 

1  Milf.  Eq.  PI.  hj  Jeremy,  261,  265 ;  Cooper,  Eq.  PL  281 ;  Beamea,  PL  in 
Eq.  931,  232.  ailHd. 

3  We  have  already  had  occauoQ  to  suggest  that  this  plea  aeema  eqnallf  good 
in  answer  to  a  title  by  the  plaintifF  in  his  Bill  set  ap  as  a  legal  title,  as  it  ii  to 
an  cquitaLIc  title.  Ante,  g  604  a ;  Payne  v.  Compton,  2  Tounge  &  CoU.  457  j 
Flagg  V.  Mann,  2  Snmner,  R.  507,  608 ;  Mitf.  Eq.  PL  by  Jeremy,  271,  27S. 

*  Ante,  g  60S,  601. 

G  Ante,  \  602-604  a ;  MitT.  Eq.  PL  by  Jeremy,  274,  275  ;  Brandlyn  t>.  Old. 
1  Alk.  S71. 

■  Ibid.;  Mitf.  Eq.  PL  by  Jeremy,  274,  275;  Brandlyn  v.  Ord,  1  Atk.S71. 

T  Ante,  g  601  a. 
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§  806.  The  plea  moat  also  deny  notice  of  the  phuntiff'a  title 
or  claim  previous  to  the  execution  of  the  deed,  and  payment  of 
the  consideration  ;  and  the  notice  so  denied  must  be  notice  of 
the  existence  of  the  plaintiff's  title,  and  not  merely  notice  of 
the  existence  of  a  person,  who  could  claim  under  that  title.*  If 
particular  instances  of  notice,  or  circumstances  of  fraud,  are 
charged,  they  must  be  denied  as  specially  and  particularly,  as 
charged  in  the  Bill.'  The  special  and  particular  denial  of 
notice  or  fraud  must  be  by  way  of  answer,  that  the  plaintiff 
may  be  at  hberty  to  except  to  its  sufficiency.  But  the  notice 
of  fraud  must  also  be  denied  generally  by  way  of  averment  in 
the  plea,  otherwise  the  fact  of  notice  or  of  fraud  will  not  be  in 
issue.°  The  general  denial  by  a  plea  of  alt  notice  whatsoever, 
includes  constructive,  as  well  as  actual  notice.  It  is  not  the 
office  of  a  plea  to  deny  particular  facts  of  notice,  even  if  such 
particular  facta  are  charged.*     Notice  or  fraud  thus  put  in 


I  MitT.  Eq.'PI.  hj  Juremj,  275,  276 ;  Hngfiea  e.  Garner,  2  Younge  &  Ct^. 
B.8SB,8a&;  Ante,  §  B62;  Boone  n.  Chiles,  10  Peters,  R.  177,  StO,  211,  81S; 
Cunimings  v.  Coleman,  7  Ricli.  Eq.  B.  520. 

sibid.;  Ante,  §662. 

»Mitf.  Eq.  PL  by  Jeremy,  274-276,  288;  Cooper,  Eq.  PL  lBl-285;  GHlb. 
For.  Rom.  67,  68 ;  Beamea,  PL  in  Eq.  S3S-313 ;  Meadovs  i^.  DacheH  of  Kiag- 
(ton,  AmbL  B.  766 ;  Hoaro  v.  Parker,  2  Bro.  Cb.  B.  G6  ;  S.  C.  1  Cox,  B.  224 ; 
liitt.  Eq.  PL  by  Jeremy,  277,  note  (s)  ;  2  Story  on  Eq.  Juriap,  §  1602-1505 ; 
Hare  on  Ktcor.  89-104  !;  Jackson  v.  Rowb,  4  Bum.  B  514.  If  the  conTeyanee 
does  not  purport  to  be  an  immediate  transfer  of  the  posBession  at  the  time  of 
executing  the  purchase  or  mortgage  deeds,  (as  in  a  plea  of  title  from  one  having 
a  particnlar  estate,  of  which  he  was  not  in  possession  aa  a  reversion,)  it  has  been 
held,  that  in  such  case  the  plea  must  set  out  how  the  granting  party  became 
entitled  to  such  reyenion.  But  it  is  not  necessary,  that  the  defendant  should  in 
such  plea  aver,  that  he  himself  is  in  possession;  nor  is  it  necessary  that  he 
should  actually  be  so,  or  even  appear  entitled  thereto ;  thia  plea  not  being  a 
mere  shield  to  defend  the  actual  possession.  As  where  a  Bill  was  broaght  by  a 
tenant  in  tail  under  a  marriage  settlement,  for  a  discovery  and  delivery  of  title 
deeds;  a  plea  of  a  mortgage  by  a  tenant  for  life,  alleging  himself  to  be  seised  in 
fee,  and  in  possesnon  of  the  estate  and  of  the  deeds,  as  apparent  owner,  was 
allowed.  Cooper,  Eq.  Fl.  2S1,  282,  and  cases  there  cited  ;  Beames,  Fl.  in  Eq. 
23G,  287. 

*  Pennington  v.  Beachey,  S  Sim.  &  Sta.  282 ;  Cork  v.  Witeock,  6  Madd.  R. 
838.   It  is  said  in  a  note  (s),  (I  presume  by  Mr.  Jeremy,)  to  Uitf.  Eq.  PI.  by  Jere< 

BQ.  PL.  60 
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iaaue,  if  proved,  will  effectualljr  open  the  plea  at  the  hearing  of 
the  cause.-' 

§  8O7.  In  this  situation  of  purchasers  for  a  valuable  cod> 
^deration,  all  the  persons  stand,  who  clwm  under  a  marriage 
settlement,  which  they  may  plead  in  the  same  manner.*  But 
if  the  setdement.is  made  after  marriage,  in  pursuance  of  an 
agreement  before  marriage,  the  agreement,  as  well  as  the 
settlement,  must  be  stated  in  the  plea ;  and  where  that  is  not 
done,  the  plea  will  be  overruled.'  Upon  this  principle,  abo,  a 
jointress  may  plead  her  settlement  in  bar  of  a  Bill,  filed  ag^ost 
her  by  the  heir  at  law,  if  the  Bill  does  not  offer  to  confirm  the 
jointure,  and  the  plaintiff  is  competent  or  able  so  to  do.  But  a 
plea  of  this  nature  must  set  forth  the  settlement,  and  the  lands 
comprised  in  it,  witibi.  sufficient  certainty.*  And  (hough  the  de- 
fendant has  purchased,  or  has  taken  a  mortgage  from  a  tenant 
for  life  only,  representing  himself  to  be  owner  of  the  inherit* 
.  ance,  yet,  if  he  has  paid  a  valuable  consideradon,  and  had  no 
notice  of  the  defect  of  tide,  the  Court  will  not  take  any  steps 
against  him,  even  though  the  plidntiff,  and  not  such  purchaser, 
is  in  possession  of  the  estate.^ 


mj,  376,  that  "  It  lias  been  latelf  decliired,  that  it  is  not  the  office  oT  &e  plea  to 
deny  particuUr  f&cts  of  notice ;  hot  that  it  is  gufiicient,  where  Buch  tacts  an 
alleged,  to  make  &  general  denial,  which  will  includ*  conitructiTe  aa  well  aa 
actual  notice  ;  ;et  if  circumstances  be  speciallj  chai^d,  &a  evidence  of  notice, 
the}"  moat  be  denied  by  avenncnts  in  the  pica,  and  by  an  answer  accompanying 
the  same.  2  Sim.  &  Stu.  283."  I  do  not  understand  the  Vice-Cbancellor  in 
that  case  to  tuLve  held,  that  the  special  matters,  charged  as  eTideoco,  abonld  be 
specially  denied  by  averments  in  the  plea  as  well  as  in  the  answer;  but  only, 
that  to  require  an  answer  to  accompany  the  plea,  the  matters  should  be  specially 
ehargcil  in  the  Bill ;  and  should  also  be  speciaUy  charged,  as  evidence  of  notice 
of  the  title  of  the  plaintiff'.  See,  on  this  last  point,  ihc  remarks  of  Mr.  Wigmn, 
in  bis  Points  of  Discovery,  IfiS-lSI,  1st  edit.;  Id.  142-171;  Id.  189,  186,  3d 
edit  See  also,  Fhelps  v.  Sproule,  1  Mylne  &  Eeco,  231 ;  Cork  v.  Witeock, 
6  Madd.  R.  828,  on  the  same  point 

lMitf.E<l.  PI.  by  Jeremy,  277;  Beames,  PI.  in  £q.  239,  210. 

9  Cooper,  Eq.  P],  281,  285;  Mit£  £q.  PL  by  Jeremy,  278,  279  ;  Beames,  PL 
in  Eq.  Ml,  2*8. 

3  Ibid.  4  Ibid.  fi  Ibid. 
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§  SO7  a.  A  creditor  hj  judgment,  in  invitum,  does  not,  m 
the  view  of  a  Court  of  Equity,  stand  in  a  sitnatioD,  which 
rather  requi^s  or  entitles  him  to  the  same  &vor  as  a  purchaser 
for  a  valuable  consideration,  whose  rights  are  enforced  through 
the  conscience  of  the  other  party.^ 

§  808.  A  person  affected  by  nodce,  has  the  benefit  of  the 
want  of  notice  by  intermediate  parties.  Therefore  a  purchaser 
with  notice  from  a  purchaser  without  nodce,  may  shelter  him- 
self under  the  first  purchaser.'  But  notice  to  an  agent  is 
notice  to  the  principal.'  And  where  a  person,  having  notice, 
purchased  in  the  name  of  another,  who  had  no  notice,  and 
knew  nothing  of  the  purchase ;  and  the  latter  afterwards  ap* 
proved  of  it,  and  without  notice  paid  the  purchase-money,  and 
procured  a  conveyance ;  the  person  first  contracting  was  con- 
sidered from  the  beginniflg  as  the  agent  of  the  actual  pur* 
chaser,  who  was  therefore  held  affected  with  notice.*  But 
although  notice  to  an  agent  is  sufiicient  notice  to  the  party  him- 
self j  yet  such  notice  must  be  confined  to  the  same  transaction ; 
for  notice  in  another  transaction  will  have  no  effect.^ 

§  8O9.  A  plea  of  a  purchase  for  a  valuable  consideration, 
will  protect  a  defendant  from  giving  any  answer  to  a  title  set  up 
by  the  plaintiff.  But  a  plea  of  bare  title  only,  without  setting 
forth  any  consideration,  will  not  be  sufiicient  for  that  purpose.* 
Upon  a  plea  of  a  purchase  for  a  valuable  consideration,  to  a 
Bill  for  a  discovery  of  deeds  and  writings,  the  purchase-deed 


1  Longton  «.  Horton,  I  Hare,  R.  649,  560,  SflS  ;  Doe  v.  Brit&io,  2  Barn,  ii 
Aid.  93;  Skeelea  v.  Shearlj,  8  Sim.  B.  1S8 ;  a  C.  9  Mjine  k  Cisig,  113; 
Whitworth  p.  Gnsgari,  The  Jurist  for  May  4,  1844,  p.  874  ;  NevUtub  v.  FaiJ- 
orte,  4  Hf  Ine  &  Craig,  406. 

s  Miif:  Eq.  PI.  by  Jeremy,  278,  279 ;  Tarick  c.  Brigga,  6  Ftugc,  K.  339 ;  Ben- 
nett i>.  Walker,  West,  R.  ISO;  Jackaon  i>.  McChesney,  7  Cowen,  R.3C0, 

3  Mitf.  Eq.  PI.  by  Jeremy,  278. 

tibid. 

S  Cooper,  Eq.  PI.  284,  285 ;  Milf.  Eq.  PL  by  Jeremy,  275-278  ;  Beamea,  PI. 
inEq.  243,  244;  I  Story  on  £q.  Jurisp,  |  87  a,  p.  76;  Id.g  108. 

•  Mitf.  Eq.  PI.  by  Jeremy,  279,  380. 
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must  be  excepted  ;  for  it  most  be  pleaded.^  A  plea  of  a  pai> 
chase  for  a  valuable  consideration  without  notice  of  the  plaio- 
tifTs  tide,  to  a  Bill  to  perpetuate  the  testimony  of  witncsBes, 
has  been  allowed ;  althou^  there  are  few  cases,  in  which  the 
Court  wiU  not  give  the  assistance  to  the  furtherance  of  justioe.' 
Thus,  to  a  Bill  to  perpetuate  the  testimomy  of  witnesses  to  a 
will,  the  defendant  pleaded  a  purchase  for  a  valuable  consider- 
ation without  notice  of  the  will ;  and  the  plea  was  allowed.' 
But  in  this  case,  as  reported,  there  appears  to  have  been  oodi- 
ing  to  impede  the  plaintiff's  proceeding  at  law,  to  assert  Ma 
title  under  the  will,  against  the  defendant's  possession ;  and 
there  was  apparenUy,  therefore,  no  Equity  to  support  die 
BiU.* 

§  810.  Care  must  be  taken  in  case  of  a  plea  of  a  pardiase 
for  a  valuable  consideration  without  notice,  not  to  make  an  an- 
swer to  any  statements  in  the  Bill  actually  and  properly  covered 
by  the  plea ;  for,  notwithstanding  some  doubts  formerly  ent«- 
tained,  it  seems  now  established,  that  in  such  a  case,  if  the  de- 
fendant answers  at  all  to  the  matters  covered  by  the  plea,  he 
must  answer  fully  ;  and  if  he  pnts  in  a  general  answer,  he  can- 
not protect  himself  by  such  a  defence  in  his  answer  from 
answering  fully.' 


1  Mitf.  £q.  Fl.  hr  Jeremj,  279,  S80.  a  Hud. 

>  Mitf.  Eq.  Fl.  by  Jeremy,  2T»,  3S0 ;  Cooper,  £q.  PI.  !S7,  888 ;  Beame^  FL 
in  Eq.  842,  213.  But  MM  Dureley  o.  FitzluTdiDge,  e  Vci.  263 ;  2  Story  oa  Eq. 
Joriip.  §  1603,  note  (2),  §  1510.  It  ia  very  qneationable,  -whether  •  peraon  on 
protect  himself  agwnst  a  Bill  to  perpetu&te  testimony  by  tlie  plok  <^  faeinga 
bond  Jide  parchuer  without  Dotice,  where  the  right  is  not  at  the  time  capable  of 
being  asserted  by  an  action  at  law.  See  especially  what  Lord  EUon  nid  ia 
Dunley  t>.  FttzhardiDge,  6  Ves.  263,  and  2  Story  on  Eq.  Jarisp.  g  1S03,  note 
(3),  andg  ISIO.  In  the  Appendix  to  Beamea,  PI.  in  Eq.  311,349,  there  will  be 
found  a  copy  of  the  plea  of  a  pnrchase  for  a  vatiiable  cooaideration  vntbont 
notice,  wUch  was  allowed  by  Lotd  Eldon,  in  Walwyn  v.  Lee,  9  Tea.  S4. 

«Ibid. 

"  Ante,  $  60S,  and  note ;  Orey  o.  Ldgbton,  2  Sim.  &  Sto.  231 ;  Fortarliogton 
p.  Soutby,  e  Sim.  R.  896 ;  S.  C.  7  Sim.  R.  28 ;  Mitf.  Eq.  PI.  by  JeTeny,  307, 
note  (A),  and  cues  tbero  cited;  Hare  on  Ditcor.  UT-S89;  Wignun  oa  Feinti 
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§  Sll.  (6.)  A  plea  of  title  in  the  defendant.  From  what 
has  been  alreadjr  said,  tlie  plea  of  a  purchase  for  a  valuable  con- 
ffideradon  without  notice  cannot  be  set  up  as  a  defence,  hy  a 
party,  who  claims  under  a  mere  voluntary  conveyance,  or  other 
voluntary  title.'  But  a  mere  volunteer  may,  however,  plead 
his  title  against  a  Bill  brought  against  htm ;  for  if  his  title  be 
on  the  whole  paramount  to  that  of  the  plaintiff,  there  seems  no 
reason  why  it  should  not  be  an  effectual  bar  to  an  adverse  suit* 
This  plea  of  title  in  the  defendant  is  generally  foonded,  (I.)  on 
a  will ;  or,  (@.)  on  a  conveyance;  or  (3.)  on  a  long,  peaceable, 
and  adverse  possession.' 

§  81S.  ^1.)  To  a  Bill  brought  upon  a  ground  of  Equity,  by 
an  heir  at  law  against  a  devisee,  to  turn  the  devisee  out  of  pos- 
session, the  devisee  may  plead  his  title  under  the  will,  and  that 
it  was  duly  executed.*  (2.^  Upon  a  Bill  filed  by  an  heir 
agfunst  a  person,  claiming  under  a  ctmveyance  from  the  ances- 
tor, the  defendant  may  plead  the  conveyance  in  bar  of  the  suit' 
So,  to  a  Bill  brought  to  set  aside  a  deed  for  fraud,  a  plea  of 


of  Discov.  188,  lU,  ITS-lSl,  lit  edit;  Id.  13S-17I,  2d  edit;  Vflrduld  v. 
Paul],  1  Keen,  R.  67.  Bat  see  Beames,  PI.  in  Eq.  272.  See  also  the  39th  Rale 
of  (be  Eqnity  Rules  of  the  Supremo  Court,  whluh  gives  to  guuh  a  person  the 
right  to  pntant  hinuelf  by  answer,  as  he  might  by  plea.  See  Ante,  §  606,  and 
Post,  g  848,  note,  where  the  rnle  is  cited  at  large.  Where  a  Bill,  after  stating 
the  circumstances  on  which  the  plaintiff's  Equity  was  founded,  charged  that  the 
defendant  before  his  title  to  the  lubject  in  dispute  accrued,  had  notice  of  the 
tecerai  circiaastanee$  tkertin  itaUd,  an  answer  denying  that  charge  in  the  sonu 
general  Urma,  was  held  sufficient,  notwithstaniUng  it  was  filed  to  support  a  plea 
of  purchase  for  a  valuable  conuderation.  Gordon  v.  Shaw,  11  Simons,  B. 
893. 

I  Beames,  PL  in  £q.  246. 

s  Beamea,  PI.  in  Eq.  346,  347 ;  Cooper,  Eq.  Fl.  388 ;  Hitf.  Eq.  PL  by  Jeremy, 
263,284;  Wyatt,  Pr.  Reg.  328;  Howe  r.  Dnppa,  1  Tes.  &  Beam.  Oil. 

3BeBmet,Pl.  in£q.  247. 

4  Mitf.  Eq.  PI.  by  Jeremy,  263 ;  Cooper,  Eq.  PI.  288,  289  ;  Beames,  PI.  in 
Eq.  248;  Anon.  Atk.  17. 

>  Mit£  Eq.  PI.  by  Jeremy,  262,  264 ;  Cooper,  Eq.  PI.  289 ;  Beamea,  PL  in 
Eq.  249. 
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a  title  paramount,  under  a  fonner  OHiveyaiice,  may  be  pleaded 
by  tbe  defendant  as  a  bar.' 

§  81S.  (8.)  Length  of  time  and  advene  poeaession.  This 
is  a  peculiar  defence  in  Equity,  in  cases  which  are  not  within 
tbe  reach  of  the  statute  of  limitations.'  Courts  o(  £quity 
(as  has  been  already  intimated)  have  estabhahed  the  doctrine, 
that  after  a  great  l^se  of  time,  and  long  peaceable  possession, 
they  ought  not  to  interfere  to  grant  relief ;  for  the  polity  oi 
tiie  law  is  to  give  quiet  and  repose  to  titles ;  and  Courts  of 
Justice  ought  not  to  countenance  laches  or  long  delays  on  tbe 
part  of  claimants.'  Indeed,  after  a  great  lapse  of  time.  Courts 
of  Equity  will  r^se  a  presumption  of  some  legal  or  equitable 
extinguishment  of  the  adverse  title,  if  the  circumstances  of  tbe 
case  will  enable  them  to  support  it.* 

§  814<.  On  this  ground,  where  a  Bill  was  brought  upon  ao 
old  mortgage,  by  the  representatives  of  the  mortgagee,  for  an 
account  and  satisfection ;  and  a  Bill  of  Revivor  and  Supple- 
ment was  brought  a  long  time  after  tbe  death  of  the  original 
plaintiffs,  which  (to  account  for  the  lapse  of  time)  chained 
generally,  that  owing  to  infancy,  coverture,  or  other  disabili- 
ties, the  plaintifis  bad  not  been  able,  during  a  considerable  part 
of  the  time,  to  assert  or  prosecute  their  several  rights  to  tbe 
mortgage  debt,  and  that  the  original  suit,  although  abated,  has 

*  Howe  D.  Dapps,  1  Yet.  &  Beunea,  611 ;  Beame*,  PI.  in  Eq.  249. 

a  Ante,  §  756,  757 ;  Jlitf.  Eq.  PL  by  Jeremy,  2G9,  271-S73  [  Beamcs,  PI  in 
Eq.  247  [  Wjatl,Pr.  Eeg.  Sae;  Cooper,  Eq.  PI.  288;  2  Story  on  Eq.  Jnriqx 
§1519-1622;  1  Stofj  on  Eq.  Juriap.  §  56  a,  p.  73,§  629,  and  cases  there  cited. 
See  also  Cowue  n.  Douglas,  1  McClcl  &  Younge,  321 ;  Portlock  v.  Gardner, 
1  Hara,  R.  6S4,  60S,  604. 

3  Cbolmondeley  r.  Clinton,  2  Jac.  &  Walk.  1, 183-175,  192;  Mtf.Eq.Pl.  by 
Jeremy,  273,  note  (i) ;  CanipbeU  o.  Graham,  1  Ruaa,  Sc  Myloe,  453  ;  Clay  f. 
Smith,  Ambler,  R.  645 ;  S.  C,  3  Bro.  Ch.  R.  639 ;  Hercy  t>.  Knwoody,  2  Vob. 
jr.  87 ;  Ellison  v.  Moffat,  1  Johns.  Ch.  R.  46 ;  Arden  v.  Ardon,  1  Johns.  Ch.  R. 
313  ;  Ehnendorf  p.  Taylor,  10  Wheat  B.  152  ;  Baldwin  o.  Peach,  1  Tounge  & 
CoIL  4  53,  460 ;  Brooksbaok  v.  Smith,  2  Yaauga  &  ColL  6S ;  Gait  v.  Osbaldetton, 
1  Buss.  R.  158;  Bradtv.  Eirkpatrick,  7  pBi)(e,  R.62;  2  Story  on  Eq.  Jarisp. 
S  1620-1622,  and  notes. 

*  Cholmondeley  v.  Clbton,  2  Joe.  &  Walk.  168-175,  and  cases  before  cited. 
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never  been  dismissed ;  a  ptea  was  put  in  by  the  defendant, 
that  be,  and  those  under  wboan  he  claimed,  had  been  in  the 
undisturbed  possession  of  the  premises  in  question  for  forty 
years,  for  their  own  absolute  use  and  benefit,  without  any  ac- 
count or  admission  of  any  debt,  and  the  plea  was  allowed  by 
the  Court.^  The  Court  also  thought,  that  the  allegation  of 
infancy,  coverture,  &c.,  to  account  for  the  delay,  was  so  com- 
pletely va^e,  that  no  issue  could  be  taken  upon  it,  and, 
therefore,  that  the  plea  was  not  affected  thereby.' 

§  815.  So,  where  a  Bill  was  filed  for  the  payment  of  a  rent 
charge,  the  defendant  pleaded  twen^-six  years'  possession  of 
li\e  premises,  without  accounting  for,  or  paying  over  to  the 
plaintiff,  any  part  of  the  rents  and  profits,  and  the  plea  was 
allowed.' 

§  815  a.  We  have  already  had  occasion  inddentally  to  sug- 
gest, that  the  time  when  the  plea  of  the  statute  of  limitations 
begins  to  run,  where  the  case  made  by  the  Bill  is  one  founded 
on  fraud  or  mistake,  will  in  Equity  be  held  to  be  from  the  time 
when  the  discovery  of  the  mistake  became  first  known,  and  not 
fi-om  the  time  when  the  original  transaction  took  place.* 

I  Cooper,  Eq.  Fl.  288;  BlemH  p.  Thomaa,  3  Tot.  jr.,  G69,  671. 

SBIewitt  f.  Thomas,  3res.Jr.,  669,  e71;  Cooper,  Eq.  Fl.  288;  BeaineB,FL 
in  £q.  247,  248.  The  very  plea  ia  pvea  eX  Urge  in  the  Appendix  to  Beamea, 
Fl.  in  Eq.  381-333. 

3  Baldwin  t>.  Feach,  1  Yonnge  &  Coll.  453 ;  Ante,  §  GST. 

*  Aate,  g  TQl ;  Btookabank  c.  Smith,  a  Tounge  &  Coll.  08. 
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CHAPTER   XV. 

PLEAS   TO   BILLS   OP   DI8C0VEKY. 

§  816.  Having  thus  considered  the  objecdoDs  to  Bills  of 
Relief,  which  extend  to  the  relief,  and  likewise  to  the  discovery 
sought  for  the  purpose  of  obtdning  the  relief,  it  remains  to 
treat  of  such  objections  as  are  grounds  of  a  plea  to  Bills  of 
Discovery,  strictly  so  called,  which  seek  no  relief.  Iliese  are 
nearly  the  same  as  those  which  have  been '  already  tncDtioned, 
as  causes  of  demurrer  to  a  Bill  of  Discovery,  when  the  oljec- 
tion  is  apparent  on  the  face  of  the  Bill ;  and  many  of  them 
are  equally  as  good  grounds  for  a  plea  to  a  Bill  of  Discoveiy, 
as  they  are  for  a  plea  to  a  Bill  of  Relief,  when  the  objection  is 
not  so  apparent.  Upon  this  subject,  therefore,  our  observations 
mil  be  very  brief.' 

§  8 17.  The  grounds  of  pleas  to  Bills  of  Discovery,  are, 
then,  either,  (1.)  Pleas  to  the  jurisdiction ;  (2.)  Pleas  to  the 
person;  (8.)  Pleas  to  the  Bill,  or  frame  of  the  Bill ;  (4.)  Pleas 
in  bar,  properly  so  called.  And  first,  pleas  to  the  jurisdiction. 
These  properly  apply,  where  the  pimntiff 'a  case  is  such,  as  does 
not  entitle  a  Court  of  Equity  to  compel  a  discovery  in  his 
favor,  although  for  the  purpose  of  avoiding  a  demurrer,  it  is 
differently  and  falsely  stated  in  the  Bill.'  The  cases  already 
suggested  under  the  head  of  Demurrers,  and  Pleas  to  Relief, 
afford  sufficient  illustrations  on  this  head.'     Among  them  are 

1  Mitf.  Eq.  PI.  by  Jeremy,  281,  282  j  Cooper,  Eq.  K.  391,  393 ;  Beunea,  PL 
inEq.  249.  See  Wigram  on  Points  of  DiscOT.  147-163,  1st  edit  p.  55;  Id.  »47, 
34S. 

«  Mitf.  £q.  ;P1.  by  Jeromj-,  282  ;  Cooper,  Eq.  PI.  292 ;  Beamcs,  PI.  m  Eq. 
2S2  i  1  Moot  Eq.  PI.  S61-2GS, 

3  Atit«,  S  849-607,  710-788. 
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the  objections,  diat  the  subject  of  the  suit  is  of  a  political  nature ; 
that  another  Court  is  competent  to  give  the  discovery ;  or  that 
the  tribunal,  or  the  cause,  is  not  of  such  a  character  as  the  Court 
will  aid  by  a  discovery;  as  if  the  cause  be  before  arbitrators ; 
or  be  of  a  criminal  nature  ;  ^  or  the  plaintiff  has  no  title  or  in- 
terest in  the  suit.' 

§  818.  Secondly;  Pleasato  the  person.  These  are  (as  we 
have  seeu)  either  to  the  person  of  the  plaintiff,  that  he  has  no 
right,  or  title,  or  ability  to  call  on  the  defendant  for  the  dis- 
covery ;  or  that  he  (the  defendant)  is  not  liable,  or  compellable 
to  make  the  discovery  sought  by  the  Bill."  The  defendant 
may,  therefore,  to  a  Bill  of  Discovery,  plead,  that  the  plaintiff 
is  outlawed ;  or  exconununtcatod ;  or  an  atien  enemy ;  or  a 
person  attainted ;  or  an  in&ot ;  or  a  feme  covert ;  or  an  idiot ; 
or  a  lunatic;*  or  a  bankrupt  disabled  to  sue.'  So,  if  the  plain- 
tiff has  no  title  to  the  character,  which  he  assumes  in  the  Bill 
of  Discovery ;  as  if  he  sues  as  administrator,  executor,  heir, 
partner,  or  creditor  ;  the  defendant  may  by  plea,  negative,  that 
he  is  administrator,  executor,  heir,  partner,  or  creditor."  So, 
the  defendant  may,  in  like  manner,  plead  to  the  discovery,  that 
he  has  no  interest  in  the  subject-matter  of  the  controversy ;  but 
he  is  a  mere  witness ;  or  that  he  does  not  sust^n  the  character, 
in  which  he  ia  sued ;  such  as  administrator,  executor,  heir, 

1  Beanies,  F1.  io  Eq.  2&Z-251 ;  Cooper,  £q.  PI.  393,  393  ;  Ante,  §  BGl-fiES ; 
Hare  OR  DIscot.  110,  IIG,  119. 

■  Mendizibel  t>.  Maehado,  1  Sim.  B.  68  ;  Hare  on  Discov.  41,43,  46-60,  127; 
Mitf.  Eq.  PI.  by  Jeremy,  154,  231,  238,  282i  Tarlton  v.  Hornby,  1  T.  &  Coll. 
1T2;  Quilterd-MusMudine,  Gilb.  Eq.  B.  338,329j  Vernon  ».  Vernon,  2  Mylno 
&  Cnug,  149 ;  Croncii  ii^  Hickin,  1  Keen,  R.  38S. 

9  Beamei,  PI.  in  Eq.  3t4,  233 ;  Cooper,  Eq.  PI.  293,  294  ;  Ante,  §  493-49S ; 
Mitf.  Eq.  :^.  by  Jeremy,  22B-230,  232,  233. 

*  See  Lowndea  v.  Taylor,  1  Uadd.  R.  423 ;  S.  C.  3  Rose,  B.  3fl3  ;  Mitf.  Eq. 
PI.  byJereiny,66,  67,  232,  233,  282,  note  (n);  Tarlton  v.  Hornby,  1  T.&  C<^ 
173;  Beamei,  PI.  in  Eq.  334,  253;  Ante,  §  495,  316,  736. 

S  Ante,  5  722-734. 

<  Ante,  §  493-496 ;  Beamei,  Fl.  in  Eq.  130-128,  3H,  266,  297  ;  Cooper,  Eq. 
PL  293,  294;  Mitf.  Eq.  PI.  by  Jeremy,  187,  330,383,388;  Hare  on  Diacov.  41, 
43,46. 
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partner,  or  creditor ;  ^  or  that  there  is  a  want  of  privity  be* 
tween  him  and  the  plaintiff  to  sastain  fbe  Bill.' 

§  dl9>  It  should  be  observed,  that  if  a  claim  of  interest  is 
alleged  by  a  Bill  against  a  person,  who  has  no  interest  in  the 
subject-matter,  he  cannot  by  demurrer  protect  himself  for  n 
discovery ;  but  he  must  resort  either  to  a  plea  or  to  a  dis- 
dumer ;  by  either  of  which  means,  it  should  seem,  he  may 
protect  himself  from  making  by  answer  that  discovery,  which 
he  may  properly  be  required  to  make,  if  called  upon  aa  a  wit- 
ness,* If  the  defendant  pleads  to  a  Bill  of  this  sort,  the  plea 
must  by  averment  meet  the  charge  of  interest,  and  the  plea 
must  be  supported  by  an  answer  denying  such  claim.*  Id 
some  cases,  however,  the  Court  has  allowed  a  defendant  to 
protect  himself  by  answer,  denying  the  charge  of  interest, 
from  uiswering  to  matter,  to  which  he  may  be  afterwards 
called  upon  to  answer,  in  the  character  of  a  witness.  And 
perhaps,  in  justice  to  those,  against  whom  he  may  be  after- 
wards called  upon  to  give  evidence,  as  a  witness,  he  ought  not 
to  be  previously  examined  to  the  same  matters  upon  a  BiD* 
under  the  pretence  of  an  interest,  which  he  has  not." 

§  820.  Thirdly;  Pleas  to  the  Bill,  or  to  the  fram^of  tie 
Bill.  The  usual  pleas,  under  this  head,  of  the  pendency  t^ 
another  suit,  of  want  of  parties,  and  of  splitting  up  or  multi- 
plying suits,  do  not  apply  to  a  Bill  of  Discovery."  But  per- 
haps the  objection,  that  the  Bill  for  a  discovery  is  multifarious, 
would  not  fall  under  the  same  predicament ;  as  it  may  compel 
the  defendant  to  give  answers  and  discoveries,  as  to  matters. 


I  Milf.  Eq.  PI.  by  Jeramy,  188,  288 ;  Besmos,  PI.  in  Eq.  130,  131,  258,  257 ; 
ffiire  on  DiacOT.  83-88 ;  Cooper,  lij.  PL  294, 296 ;  Ante,  §  262, 328, 519, 670, 671. 

>  Mitf.  Eq.  PI.  by  Jeremy,  158,  159,  28* ;  Hare  on  Ducot.  63-68,  105-109 ; 
Ante,  §  513,  671 ;  Cooper,  Eq.  PL  294. 

3  Coopar,  Eq.  PL  291,  295. 

*  Ibid. ;  Beames,  PL  in  Eq.  265. 

9  Mitf.  Eq.  PL  by  Jeremy,  ISS,  283,  2H.     But  we  Hsre  on  Diacov.  SS6-S39. 

«  Cooper,  Eq.  PL  208,  209  ;  Beamej,  PL  in  Eq.  273,  274  ;  Hare  on  Djaoav. 
121-126;  MittEq.  PL  by  Jeremy,  200,  280;  Ante,  §610. 
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wholly  distinct  and  indepeodent,  and  which  can,  with  no  pro- 
priety^, belong  to  any  single  suit,  either  at  law,  or  in  Equity.^ 
Perhaps,  also,  the  objection,  that  the  parties  are  not  the  same 
in  the  suit  in  Equity,  as  in  the  suit  at  law,  in  aid  of  which  the 
discovery  is  sought,  if  not  apparent  on  the  Bill,  may  be  brought 
forward  by  a  plea ; '  for,  in  such  a  case,  there  would  be  a  clear 
misjoinder  of  parties.^  The  same  objection  would  seem  to 
i^ply,  if  the  defendant  was  not  a  party  to  the  suit  at  law ;  for, 
ordinarily,  a  discovery  from  him  could  not  be  material.*  A 
plea,  that  the  value  of  the  matter  in  controversy  is  beneath  the 
dignity  of  the  Court,  would  also  seem  to  be  a  good  ground  of 
a  plea  to  the  discovery  sought. '^ 

§  8S1.  Fourthly;  Pleas  in  bar.  Under  certain  circum- 
stances, many  of  the  pleas  in  Bar  to  Bills  of  Relief,  already 
enumerated,  may  perhaps  furnish  a  good  ground  for  a  plea  in 


1  ADte,§G10.  Lord  Bcdesdale  mys  (Mitf.  Eq.  Fl.  b^Jeremj,  SCO,  201,) 
that  a  demnrrer  will  not  lie  to  a  Bill  of  Discorerf,  becaase  the  Bill  hu  split 
matten,  and  ia  broDghl  for  tbe  discoveiy  of  part  of  a  matter  only;  for  such  « 
demurrer  would  only  amount  to  an  objection,  that  the  discovery  ifould  be  in- 
flufficient.  Bnt  he  adds,  that  it  abonld  seem,  that  a  demurrer  for  maltifkrious- 
ne«  ironU  hdd  to  a  Bill  of  Discorery  for  sereral  dietinct  matters  against  several 
distinet  defendants  in  one  Bill.  See  also  Ante,  §  287,  610 ;  1  Mont  Eq.  FL 
362 ;  Cooper,  Eq,  PI.  209  ;  Beamos,  PI.  in  Eq.  273,  274.  It  may  also  bo  proper 
to  remark,  that  a  Bill  is  demurrable,  if  it  prays  relief  against  some  of  the  defend- 
ants, and  a  discovery  only  against  others.  And  the  objection  of  a  want  of  in- 
terest in  a  defendant  eqoatly  applies,  nhether  he  is  the  sole  defendant,  or  is 
joined  with  other  defendants.     Hare  on  Discov.  6C. 

9  Ante,  S  SIO ;  Glynn  v.  Soarcs,  S  Mylne  &  Keen,  450,  469-473. 

3  But  if  the  suit  at  law  is  brought  by  an  agent  in  bis  own  name,  in  behalf  of 
luB  principal,  it  has  been  hold,  that  the  defendant  in  the  atiit  at  law  may  file  a 
Bill  in  Equity  for  a  discovery  against  the  principal,  in  aid  of  his  defence  at  law. 
Carr  v.  Scores,  in  Exchequer  (England),  in  January,  1636,  14  Law  Jonm.  68 ; 
1  Yoange  tt  Coll.  646.  But  the  contrary  has  been  since  held.  See  Glynn  v. 
Soares,  8  Mylne  &  Keen,  460,  and  Irving  v.  Thompson,  9  Sim.  R.  17.  See 
Ante,  g  069,  610,  note ;  Kerr  v.  Rew,  10  Sm.  R.  370 ;  Queen  of  Portugal  i>. 
Glynn,  7  Clarke  St  Eln.  R.  166. 

*  Ante,  §  AS9 ;  Glynn  e.  Soares,  9  Hylne  &  Keen,  450,  469-472  ;  Irving  i>. 
Thompson,  B  Sim.  £.17;  Kerr  f.  Rew,  10  %m.  B.  370 ;  Ante,  g  669-610,  and 
note. 

■  Cooper,  £q.  PI.  1 98 ;  Ante,  J  600,  602 ;  Smets  r.  Williams,  4  Paige,  R.  364. 
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bar  of  a  Bill  of  Discovery.  It  was  for  a  \<mg  time  a  matter 
of  controversy,  whether  the  defendant  to  a  Bill,  seekii^  a  dis- 
covery in  aid  of  an  action  at  law,  can  plead  in  bar  to  die  dis- 
covery that  which  is  merely  matter  of  legal  defence  to  the 
action  at  law.^  [And  in  a  very  recfflit  case  in  America,  it  was 
held  that  he  could  not.^  But  the  prevailing  doctrine  estab- 
Ushed  by  the  recent  authorities  seems  to  be,  that  it  may  be  ao 
pleaded.^  Thus,  for  example,  a  plea  of  a  fine,  or  of  a  fifnoa 
judgment ;  or  of  a  former  decree  upon  the  moits  ;  or  a  pka 
of  the  statute  of  frauds  and  peijuries  ;  or  a  plea  of  the  statute 
of  limitations ;  or  a  plea  of  a  release,  or  of  a  stated  accooat,  ot 
of  an  award,  may  be  so  pleaded.*  In  such  cases,  however,  the 
plea  would  be  applicable  only,  when  no  circumstancea  were 
stated  in  the  Bill,  to  avoid  the  efifect  of  the  bar ;  for,  if  tbey 
were  so  stated,  the  discovery  could  not  be  withboldea ;  since 
the '  plea  would  amount  to  a  denial  of  the  means  necessary  to 
establish  the  grounds,  on  wlucb  the  suit,  in  aid  of  whidi  the 
discovery  is  sought,  was  brought.^ 

I  See  thia  subject  discussed  in  Beames,  PI.  in  Eq.  874-278,  yrbo  maioUwi 
the  Tslidity  of  a  plea  under  auch  circnmatancefl.  Lord  Thurioir,  in  ffi-Ar^t, 
V.  Taylor,  2  Bro.  Ch.  R.  T  ;  S.  C.  8  Dick.  651,  decided  agatut  tb«  nfi£rr«f 
tlie  plea,  and  Mr.  Belt  in  his  note  to  tlie  Bamc  case  inpports  the  deonon.  la 
Debigge  v.  Howe,  cited  2  Bro.  Ch.  R.  7 ;  S.  C.  Mitf.  Eq.  H.  by  Jeremy,  187, 
it  iras  held,  that  the  objection,  if  apparent  on  tho  record,  might  be  taken  by  de- 
mnrrer,  that  the  j^Dtifl'  had  no  right  of  action.  The  question  ha«  been  ^«d. 
Wby  not  by  plea,  if  the  objection  is  not  apparent  on  the  record  ?  See 
Mcndizabel  v.  Machado,  I  Sim.  R.  68  ;  S.  C.  cited  i  Sim.  B.  172.  See  Han 
on  Discov.  34,  41,  46-63;  whore  the  subject  is  also  discussed.  Hr.  Wigram 
(Points  of  DiscoT.  153,  156-162,  1st  edit. ;  Id.  p.  39-42,  2d  edit)  disaenta  fnm 
the  doctrine  of  Lord  Tharlotr  in  Hindman  i^.  Taylor,  3  Bra  Ch.  B.  7 ;  and  hii 
reasaoing  on  the  subject  is  very  able. 

s  Sperry  ».  Miller,  2  Barb.  Ch.  B.  G32.    And  see  Welf.  Eq.  Fl.  1». 

B  Beames,  FL  in  Eq.  274,  275  ;  BaiUie  c.  Sibbald,  15  Ves.  Igfi  -,  McGi^cr  v. 
East  India  Company,  2  Sim.  11.452;  Gait  u.  Osbaldeston,  1  Boss.  R.  158;  aC. 
&  Madd.  B.  428 ;  Hare  on  Discov.  60,  bots  (x) ;  Wigiam,  Points  of  DiaeoT. 
1G6-162,  Ist  edit.;  Id.  p.  32-43,  2d  edit.;  Mcndizabel  v.  Maehado,  1  Km.  R. 
68,  78 ;  Hare  on  Discov.  50,  53-5S,  889-297  ;  Leigh  e.  Leigh,  1  Sim.  B.  S49, 
871,  373 ;  Jeremy  o.  Best,  1  Sim.  R.  37S ;  Cork  v.  Wilcock,  6  Madd.  B.  Ul. 
But  see  Hindman  v.  Taylor,  2  Bro.  Ch.  R.  7 ;  S.  C.  2  Dick.  R.  651. 

*Ibia.  »B)id. 
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§  SS&.  Be  the  doctrine,  however,  as  it  may,  where  no  soch 
circumstances  afiecting  the  plea  are  stated  in  the  Bill,  it  seems 
certain,  that  the  defendant  may  plead  a  perfect  title  to  the 
premises  in  himself,  in  bar  of  any  discovery  sought  by  a  Bill 
relative  diereto.^  Thus,  where  a  plaintiff,  claiming  as  heir  at 
law  of  her  mother,  filed  a  Bill  for  a  discovery  and  injunction 
to  restrain  the  defendant  from  setting  up  outstanding  terms,  a 
plea  of  a  fine  levied  in  1764  by  the  mother  and  her  husband, 
and  a  deed,  declaring  the  uses  of  the  fine  to  the  husband  in 
fee ;  and  a  conveyance  for  a  valuable  consideration  by  the 
husband  to  the  persons,  under  whom  the  defendants  were 
Btated  in  the  Bill  to  have  derived  their  alleged  title,  with  an 
all^^tion  of  a  quiet  possession  from  the  time  of  the  convey- 
ance down  to  the  filing  of  the  Bill,  was  held  a  good  plea  to 
the  discovery  and  the  relief.' 

§  8^.  Where  the  question  raised  upon  the  state  of  the 
pleadings  in  the  suit  at  law,  in  aid  of  which  a  discovery  is 
sought,  appears  to  be  a  mere  question  of  law,  it  may  be 
pleaded  in  bar  of  a  discovery  of  any  facts,  which  might,  if 
the  pleadings  had  terminated  iu  an  issue  of  lact,  have  been 
important  at  the  trial ;  for  while  any  mere  question  of  law  is 
under  the  consideration  of  the  Court,  which  may  dispose  of 
the  whole  cause,  a  Court  of  Equity  will  not  interfere  by  an- 
ticipation of  an  event,  which  may  render  a  discovery  useful ; 
but  it  will  awmt  that  event.'  Therefore,  where  the  action'  at 
law  was  brought  for  a  supposed  libel,  and  a  plea  of  justifica- 
tion was  put  in,  to  which  the  pluntiff  in  the  action  filed  a 
demurrer,  pending  which  a  Bill  of  Discovery  was  brought 
in  support  of  the  matters  of  fact  stated  in  the  justification ; 
the  Court  held  a  plea,  setting  forth  the  state  of  the  pleadings- 
in  the  suit  at  law,  and  averring,  that  the  demurrer  was  good 

1  Gait  V.  0«baldcstoii,  1  Sum-  R.  IDS,  reTeniDg  tbe  wue  oaM  in  6  Hadd.  S. 
488. 
siUd. 

>  Stewart  0.  Lord  Nugent,  1  Coea,  R.  201. 
iq.  pim  si 
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in  law,  and  would  be  allowed  to  be  a  good  plea  against  the 
disGOTeiy ;  for,  tipon  such  a  state  of  the  pleadings,  it  was  im> 
possible  for  the  Court  to  say,  that  the  discovery,  if  given,  ctrald 
ever  be  used  in  the  soit  at  law.^ 

§  8l34.  The  pleas  in  bar,  however,  which  are  moat  naoal, 
and  are  peculiarly  appropriate  to  Bills  of  Discovery,  are  thoae 
which  render  it  improper  for  a  Court  of  Equity  to  compel  the 
discovery  sought.  These  pleas  are,  (1.)  That  the  discoToy 
may  sublet  the  defendant  to  pains,  or  penalties,  or  a  crinohnl 
prosecution ;  (9.)  That  it  wilt  subject  him  to  a  forfeiture,  or 
lomething  in  the  nature  of  a  forfeiture ;  (9.)  That  it  will 
betray  the  confidence  reposed  in  him  as  counsel,  attorney, 
Bolicitor,  or  arbitrator ;  and,  (4.)  That  he  is  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiff's  title.' 

§  825.  The  doctrines  applicable  to  these  diflferent  defences, 
have  been  already  anticipated  in  treating  of  ^  same  snlgect 
nnder  the  head  of  demurrers  and  pleas  to  Bills  of  Relief,  and 
of  demurrers  to  Bills  of  Discovery.^     In  relation  to  the  plea. 

I  Stewart  v.  Lord  Nugent,  1  Keen,  R.  901.  The  substantMl  parta  of  the  plea 
in  tbia  case  are  giren  in  the  Report,  aad  may  serre  bj  a  DMfnl  precedent  in 
ilMei  of  this  nature.     See  also  BunptOD  v.  BirchiiD,  11  BeaTan,  >S. 

■  Utf.  Eq.  n.  hj  Jeremy,  S84;  Cooper,  Eq.  PI.  890;  Bewnes,  PI.  in  Eq. 
858,  963,  S71,  272,  278  ;  Ante,  §  575-678,  599-S03,  G07.  It  might  b«  hen 
added,  that  it  wontd  alio  be  a  good  plea  in  bar,  that  t))p  Bill  aought  ■  discoveir 
of  the  defendant'!  title,  and  not  merely  of  the  plaintiff '»  title,  if  the  Ibcta  ifaoatd 
be  *o  disguised  in  the  Bill  as  not  te  be  open  to  a  demarrer.  See  Ante,  §  STS; 
Wigram  on  Pwnta  of  DJacov.  ISl-190;  Id.  213,  2H;  Id.  47,  1st  edit.  ;  Id. 
p.Si-45;  14*64,805;  Id.  67,  2d.  ediL;  Bell  wood  f.  Wetherell,  1  Yonnge  ft 
OolL  III. 

*  Upon  thb  head,  that  the  discovery  may  subject  the  defendant  to  »  penally, 
forfeiture,  or  criminal  prosecnUon,  see  Ante,  $  621-926,  575-098.  See  alio 
Ilaocallum  v.  Tnrton,  2  Yonnge  &  Jerv.  183;  Nelmer.  Newton,  2  Yonnge  A 
Jerr.  186,  note  (6.)  See  also  Mitf.  Eq.  PI.  by  Jeremy,  M4-S88 ;  Cooper,  Eq. 
Y\.  290-SOO ;  Hare  on  Kkot.  ISl-iSG.  In  relation  to  pleas  of  a  parvbaee  for 
a  valnable  couuderation  without  notice,'  lee  Ante,  g  603,  606,  805-813 ;  KUtf. 
Eq.  11.  by  Jeremy,  IS9,  274,  284,  283 ;  Beames,  PI.  in  Eq.  277,  278,  and  caees 
diere  cited;  Cooper,  Eq.  PI.  281,  SOO;  2  Story  on  Eq.  Jurisp.  §  1502-150S. 
As  to  pleas,  that  the  discorery  will  compel  the  party  lo  betny  the  confidence 
reposed  in  him  as  connsel,  attorney,  gr  arbitrator,  see  Ante,  |  599-602;  Afitf 
Eq.  PI.  by  Jeremy,  189,  274,  284,  £86 ;  Cooper,  Eq.  PI.  295-300 ;  Beamea,  FT 


-obvGoo»^lc 


CB.    XV.]  PLEAS   TO   BILLS   OF   DISCOVERY.  7^ 

that  the  discovery  will  expose  the  defendant  to  penaitiea  and 
forfeitures,  it  should  distinctly  appear,  that  the  penalties  and 

in  Equity,  271,  S74,  where,  in  the  Dotai,  the  aatboritiea  to  euh  head  are  clis- 
tinctl}'  collected.  The  principal  authority  cited  for  the  cose  of  arbitraton  ii 
An«D.  3  Atk.  6il.  See  the  form  of  a  plea,  tlitt  the  diMovery  would  labjact  the 
dafettdaut  to  penalties  and  rorfeituics,  in  Beamea,FL  in  Eq.  Appendix,  883-896, 
being  the  actual  plea  iii  Hutchins  v.  Landar,  Cooper,  £q.  R.  84,  allowed  by 
Lord  Eldon.  Ur.  Hare,  (Hare  on  Dixcov.  290-292,)  has  made  some  important 
icmarkfl  on  the  subject  of  pleaa  to  diacoverj,  and  the  difficulty  in  many  t»aes  of 
to  framing  them,  as  to  av<»d  the  aecesutj  of  an  aniwar.  "  The  validity  of  a 
plea,"  nya  he,  "  la  frequently  determined  upon  coniideratioDi  apart  from  the 
merits  of  the  case ;  and  it  may  be  objected,  that  the  judgment  against  the  plea 
OD  a  point  of  form  should  not  be  eonclusive  upon  the  discoTery.  It  might  im- 
pose upon  the  defendant  the  necenity  of  disclonng  important  mattere,  with 
regard  to  wbieh  the  pluntiff  may,  after  all,  have  no  concern.  This  argument 
teems  to  possess  peculiar  force,  ivhere  the  Bill  seeks  discovery  in  aid  of  a  trial 
at  Uw.  The  rales  with  regard  to  pleading  are  so  essentially  different  at  taw  and 
in  Equity,  that  it  ii  mora  easy  to  point  out  distinctions  than  to  suggest  analt^ea. 
The  important  question  of  duplicity  affords  a  pregnant  ekample  of  the  difficulty 
of  reconciling  tbeir  respective  forms.  The  defendant  is  entitled  to  be  protected 
from  discovery  of  matters,  wbiL'h  are  not  in  issue  at  law ;  and  for  this  purpose 
be  mast  resort  to  a  plea.  But  it  is  often  impossible  to&amehis  plea  in  Equity 
aofficiently  extensive  to  cover  all  snch  mattera^  without  rendering  it  doable,  and 
tlterefore  bad.  '  The  defence,'  it  was  argued  in  one  case,  '  consists  of  a  great 
namber  of  facts,  not  of  one  short  fact,  that  might  be  pleaded,  or  of  a  combina- 
don  of  facta  involving  one  point'  In  law,  there  would  be  no  difficulty  ;  the 
rule  there  is  reciprocal ;  it  applies  both  to  the  plaintiff  and  defendant ;  to  the 
declaration,  as  well  as  to  the  plea.  In  Equity,  it  is  an  obstacle  to  the  defendant, 
and  not  to  the  plaintiff;  an  objection  to  the  plea,  and  not  to  the  Bill.  In 
rapport  of  the  strictness  of  equitable  pleas,  it  is  nid,  that  a  plea  is  not  the  only 
mode  of  defence  in  Equity.  But  tbis  argument  is  inapplicable,  where  the  Bill 
is  for  discovery  ;  for  Iben  the  plea  is  the  only  defence ;  and  in  such  cases  dis- 
covery is  frequently  given,  in  which  the  event  of  the  cause  proves  the  plaintiff 
not  to  have  had  any  interest  This,  however,  is  an  inconTeuieuce  attending  (be 
adninlstration  of  justice,  ratber  than  a  defect  in  the  system  t>£  Equity.  The 
detenxunation  of  the  rights  of  property,  which  are  in  dispute,  is  the  end ;  dis- 
covery it  but  the  means  of  eliciting  truth,  for  the  atlwnment  of  that  end.  It  ia 
incidental  to  Ittigadoo,  that  parties  must  be  aometimea  harassed  by  inqniriea 
with  reqwct  to  subjects,  which  in  the  resnlt  appear  to  have  been  unnecesaarily 
agitated.  But  against  this  evil  there  are  many  dronmstances,  which  operate  at 
(afeguards ;  and  the  objections,  which  may  be  taken  to  the  discovery  of  matters 
that  are  immaterial  to  the  question  in  dispute,  or  the  disclosure  of  which  would 
be  dangerous  or  pr^dirial  to  the  defendant,  afford,  when  they  are  properly 
insisted  upon,  the  means  of  an  ample  protection."  See  also  Robertson  v.  LnlK 
bock,  4  Km.  R.  1«1 ;  Ante,  §  OOtSit,  J>G0-GO4. 
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forfeitures  would  accrue,  if  not  fq)parent  on  die  Bill.  If  the 
defendant  ehould  answer  generally,  be  muat  answer  fiilly ;  and 
if  he  means  to  object  in  any  answer,  that  particular  discoreries 
will  expose  him  to  penalties  and  forfeitures,  he  must  set  np 
that  in  his  answer,  as  a  specific  ground  of  objection  to  answer^ 
ing.'  In  relation  also  to  the  plea,  that  the  defendant  is  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  the  plain- 
tiff's title,  it  may,  for  the  purpose  merely  of  adding  another 
iUaatration,  be  repeated,  that  a  Court  of  Elquity  will  not,  in 
general,  compel  him  to  make  any  discovery,  which  may  affect 
his  own  title.^  Thus,  if  a  Bill  is  filed  for  a  discovery  of  goods 
purchased  of  a  bankrupt,  the  defendant  may  plead,  that  be  is 
a  purchaser  bontl  jide  for  a  valuable  consideratioD,  pud  before 
the  commission  of  bankruptcy  issued,  and  without  any  notice 
of  the  bankruptcy.' 

>  Slomtm  V.  Kellj',  8  Tonnge  &  Coll.  673.    See  Post,  %  616-848. 
9  Mitf.  £q.  PI.  by  Jeretny,  288;  Cooper,  Eq.  PI.  SOO;  Bounes,  I^  in  E^ 
177,  278 ;  Qsro  on  IKecor.  89-101 ;  Perral  v.  Ball«rd,  2  Ch.  Cu  72,  73. 
ilbid. 
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CHAPTER  XVI. 

FUBAB  TO  BILLB  NOT  ORIGINAL. 

§  8^.  Hitherto  we  have  been  considering-  pleas  .with 
relerence  to  original  Bills  only ;  and  of  these  a  Bill  of  loter- 
jdeader  rarely  gives  rise  to  any  plea ;  and  a  Bill  of  Cerdorari, 
from  the  nature  of  the  proceedings  upon  it,  will  not,  in  general, 
admit  of  a  plea.'  Let  as  now  proceed  to  the  consideradon  of 
pleas  to  Bills  not  original,  which  will  detun  us  but  for  a  short 
time ;  since  the  same  grounds  of  plea  will  in  mauy  cases  hold 
to  these  kinds  of  Bills,  according  to  their  respective  natores,  as 
do  to  originid  Bills.  Some  trf  them,  however,  as  we  have  al- 
ready seen,  admit  of  a  pecuhar  defence ;  and  that  defence  may 
sometjioes  be  uiged  by  way  of  plea.'  We  shall  pass  rapidly 
over  the  snlgect,  as  no  extended  notice  of  these  Bills  seems 
necessary, 

§  BS^.  First,  as  to  pleas  to  supplemental  Bills,  and  Bills  in 
the  nature  of  supplemental  Bills.  If  a  plaintiff  is  not  eutided 
to  file  a  supplemental  Bill,  and  the  objection  does  not  appear 
upon  the  fkce  of  it,  so  that  the  defendant  may  demur,  he  must 
state  his  objection  by  way  of  plea.'  Thus,  as  has  been  already 
mentioned,  if  a  BiU  is  filed  by  or  agmnst  a  tenant  in  tail,  in 
respect  of  the  estate  tail,  the  remainder^nan  will  in  general  be 
bound  by  the  proceedings ;  and  a  supplemental  Bill,  therefore, 
will  be  sufficient  to  make  him  a  party  to  them.*  But,  if  there 
are  special  circumstanoes  in  the  case,  as,  that  the  Bill  was  filed, 

IMitf:  Eq.  FL  bf  Jeremy,  2S6-290  ;  1  MonL  Eq.  Fl.  340,  341,  246. 

■Mil££q.Fl.l^Jer«mjr,  388-290}  Ante,  S  Sll-etS. 

3  Ibid. 

*  Cooper,  Eq.  PI.  SOS ;  Betmea,  Fl.  in  Eq.  398-803  ;  AdM,  j  812-416. 


-obvGoo»^lc 


7)86  EQUITY    PLEADINOB.  [oH.    XTl. 

not  in  respect  of  chaises,  created  upon  tbe  inheritance  by  the 
donor,  but  in  respect  of  contracts  hj  the  tenant  in  tiul,  socfa 
particular  (nrcumstaoces  may,  it  should  seem,  be  offered  by  w&y 
of  plea  to  the  supplemental  Bill.^ 

§  838.  If  a  supplemental  Bill  is  brought  upon  matter  which 
arose  before  the  original  Bill  was  filed,  and  might  be  inserted 
into  it  by  way  of  amendment,  and  this  is  not  apparent  on  the 
Bill,  the  defendant  may  plead  that  fact,  to  defeat  it.*  On  the 
other  hand,  if  a  Bill  is  amended  by  stating  a  matter,  whidi  has 
arisen  subsequent  to  the  fiUng  of  the  Bill,  and  which  conse- 
quently ought  to  have  been  the  subject  of  a  supplemental  Bill, 
advantage  may  be  taken  of  the  irregularity  by  way  of  plea,  if 
it  does  not  sufficiently  appear  on  the  Bill  to  foand  a  demorrer. 
But  if  the  defendant  answers,  he  waives  the  objection  to  the 
irregularity,  and  cannot  make  it  at  dte  bearing.* 

§  829.  Secondly;  As  to  pleas  to  Bills  of  Revivor,  or  Klls 
in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of  RevivxB"  is 
brought  without  sufficient  cause,  to  revive  a  siut  against  ihe 
defendant,  and  this  is  not  apparent  on  the  Bill,  the  defendant 
may  plead  the  matter  necessary  to  show,  that  the  pituntiff  is  not 
entitled  to  revive  the  suit  against  him.*  Or,  if  the  phuntiff  is 
not  entitled  to  revive  the  suit  at  all,  although  a  title  is  stated  in 
the  Bill,  BO  that  the  defendant  cannot  demur,  the  olgection  to 
the  plaintiff's  title  may  also  be  taken  by  way  of  plea.'  Indeed, 
it  seems  to  have  been  thought,  that  a  defendant  could  only  ob- 
ject to  a  Bin  of  Revivor  by  way  of  plea  or  demurrer.'  And 
there  may  be  great  convenience  in  thus  making  ^e  otjectioa  ; 
for,  if  the  defendant  objects  by  answer  merely,  the  point  can 

1  Cooper,  Eq.  PI.  803 ;  Beamea,  H.  in  Eq.  298-802 ;  Ante,  §  612-6IS. 

•  Mitf.  £q.  PL  bj  Jenmy,  290,  S9S,  294 ;  Cotmer,  Eq.  PI.  SOS,  304. 
*Ibid. 

«  SCtf.  Eq.  PI.  by  Jeremy,  289,  290. 
BIbid. 

•  Mitf.  Eq.  n.  bj  Jeremy,  289-394 ;  Cooper,  Eq.  H.  302,  308 ;  Beamea,  PL 
in  Eq.  298-298;  Id.  300,  8S1 ;  A]ite,617-«37. 
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<aily  be  determined  by  bringing  the  cause  regularly  to  a  bear- 
ing.^ But  if  the  objection  ia  taken  by  plea  or  by  demurrer,  it 
may  in  general  be  immediately  determined  in  a  summary  way.i 
However,  if  a  defendaiit  objects  by  answer  only,  or  does  not  ob- 
ject at  all ;  yet,  if  it  appears  to  the  Court,  that  the  plaintiff  has 
no  title  to  revive  the  suit  against  the  defendant,  he  can  take 
no  benefit  from  it.' 

§  830.  The  want  of  proper  parties  may  also  be  oljected  to 
a  Bill  of  Revivor.*  As,  if  a  suit  is  by  tenants  in  common, 
and  one  dies,  the  representative  of  the  deceased  tenant  in  com- 
mtm  must  make  the  surviving  tenant  in  common  a  party 
to  a  revivor  by  him ;  and  if  the  ol^ection  does  not  suffi- 
dmtly  appear  on  the  face  of  the  Bill  to  ground  a  demurrer, 
it  may  be  taken  advantage  of  by  way  of  plea."  If  a  Bill  oS 
Elevivor  is  filed  in  a  case,  requiring  a  supplemental  Bill,  it 
seems,  that  the  defendant  may  plead  such  supplemental  matter ; 
for  although  such  a  plea  has  been  overruled  in  one  cflse ;  yet  it 
was  so  only  on  account  of  a  defect  in  form,  the  Court  admit- 
ting it  to  be  clearly  good  in  substance.'  But  a  defendant  to  a 
Bill  of  Revivor  cannot  plead  to  that  Bill  a  plea,  which  has  been 
pleaded  by  Ae  original  defendant,  and  overruled.^ 

§  831.  If  a  person,  who  ia  entitled  to  revive  a  suit,  does 
not  proceed  in  due  time,  he  may  be  barred  by  the  statute  of 
limitations  of  actions,  which  may  be  pleaded  to  a  Bill  of  Re- 
vivor afterwards  filed.^  As,  for  example,  if  the  Bill  in  Equi^ 
be  for  an  account,  or  other  personal  demand,  a  plea,  that  the 
suit  has  not  been  revived  within  six  years  since  the  abatement 
by  the  death  of  the  intestate,  (who  was  the  original  plaintiff,) 

»  Mitf.  Eq.  PL  by  Jeremy,  289-^29* ;  Cooper,  Eq.  PL  302,  303 ;  Beames,  PI.  in 
£q.S93-!98;  Id.3fiO,3Gl;  Ante,  617-6S7.         "Ibid.  Sllrid. 

*  Bettea  v.  Dana,  2  Snmner,  R.  383. 

'  Cooper,  Eq.  Fl.  802,  803 ;  Beames,  PI.  In  Eq.  296 ;  Fallowei  v.  WUIianuon, 
11  Tea.  306;  Heirewetber  r.  Mellisb,  13  Vea.  489;  Ante,§3SB,  G22. 

<  Ibid.  1  IWd. 

s  Mitf.  Eq.  PL  bj  Jeremy,  213,  290 ;  Cooper,  Eq.  H.  803 ;  Beamet,  FL  in  Eq. 
393,  S9G ;  HoUiugsbead'a  ctM,  1  P.  Will.  742 ;  S.  C.  cited  2  Sb.  &  Lefr.  683. 
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will  be  a  good  bar.^  But  in  such  a  case,  the  jdea  abould  set 
forth,  that  the  six  years  have  el^ised  since  the  taking  oat  <tf 
administration  by  the  personal  represeBtative,  who  seeka  to 
revive  the  suit ;  for  the  bar  does  not  begin  to  run  until  an 
administratioD  is  taken  out.' 

§  832.  Thirdly ;  As  to  pleas  to  Croaa  Bills.  Cross  Bilb 
are  generally  liable  to  all  the  pleas  in  bar,  to  which  original 
Bills  are  liable,  aa  they  differ  in  nothing  from  original  KUs, 
except  that  they  are  occasioned  by  former  Bills.'  And  dw 
converse  of  this  is  equally  true,  that  a  Cross  Bill  is  not  gear 
erally  hable  to  any  plea,  which  will  not  hold  to  an  original  Bill/ 
Pleas  to  the  jurisdiction,  and  to  the  person,  cmnot  be  pleaded 
to  a  Cross  Bill,  the  defendant  having,  by  filing  his  original 
Bill,  affirmed  the  sufficiency  both  of  the  perstm  and  of  the 
jurisdiction.''  But  if  a  Cross  Bill  should  be  filed  by  a  plain> 
tiff,  who  is  not  capable  of  suing  alone,  as  by  an  in&nt,  a  fane 
covert,  aif  idiot,  or  a  lunatic,  it  should  seem  that  a  plea  to  the 
person  would  be  good."  A  defendant  cannot,  by  a  Cross  Bill, 
compel  the  plaintiff  in  the  original  Bill  to  discover  the  evi- 
dence of  his  (the  defendant's)  title  ;  and,  therefore,  it  should 
seem,  that  the  objection  may  be  taken  by  plea ;  and  it  may  also 
be  insisted  on  by  fuiswer.' 

§  8Sd.  Fourthly ;  As  to  pleas  to  Bills  of  Review,  and  Bilk 
in  the  nature  of  Bills  of  Review,  It  has  been  already  mtsk- 
tinned,  that  a  part  of  the  constant  defence  to  a  Bill  <^  Review, 
for  error  (^parent  on  a  decree,  has  been   by  a  plea  of  die 


1  lUd ;  Hollingthead'a  case,  I  P.  Will.  742 ;  Earl  of  E^mont  c.  Hanulton, 
]  B.  &  Beatt.  531  ;  Perry  v.  JenltinB,  1  Mjlne  &  Craig,  118. 

S  Perry  v.  Jenkins,  I  Mylae  &  Cr^g,  1 18  ;  Hnmj  v.  East  Indik  Compuf, 
S  Bam.  k  Aid.  204. 

a  Cooper,  Eq.  PI.  SO* ;  Mitf.  Eq.  PI.  by  Jeremy,  290,  281 ;  Beamet,  PL  in 
Eq.  SOS,  303 ;  Ante,  g  628-634. 

«Ibid. 

s  Ibid.  0  Ibid. 

'  Bcllwood  B.  Wctherell,  5  Younge  &  CoU.  211 ;  Glegg  v.  Lc^,  1  Bli^, 
(N.  8.)  R,  802 ;  Cherry  v.  Legb,  Id.  806. 
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decree  and  a  demurrer  against  opening  the  enrolment.  But  a 
demurrer  seems  to  be  the  proper  defence  only,  where  the  decree 
is  fairly  stated ;  and  the  books  of  practice  give  the  form  of  a 
demurrer  only  to  such  a  Bill.*  Where  any  matter  beyond  the 
decree,  such  as  length  of  time,  a  purchase  for  a  valuable  con> 
sideration,  or  any  other  matter,  is  to  be  offered  ag^nst  the 
<^ning  of  the  enrolment,  that  matter  must  be  pleaded.*  If  a 
demurrer  to  a  Bill  of  Review  has  been  allowed,  and  the  order, 
allowing  it,  is  enrolled,  it  is  an  effectual  bar  to  a  riew  Bill  of 
Review  on  the  same  grounds,  and  may  be  pleaded  accordingly.' 
To  a  Bill  of  Review  of  a  decree  for  payment  of  money,  it  has 
been  objected  by  plea,  that  according  to  the  rule  of  the  Court, 
the  money  decreed  ought  to  have  been  first  p^d.*  But  the 
rule  appears  to  have  been  dispensed  with  on  security  ^ven ; 
and,  as  the  BiH  of  Review  would  not  stay  process  for  compel- 
ling payment  of  the  money,  it  may  be  doubted,  whether  the 
objection  can  be  properly  so  made.' 

§  834i.  A  Bill  of  Review  upon  the  discovery  of  new  matter, 
seems  liable  to  any  plea,  which  would  have  avoided  the  effect 
of  that  matter,  if  charged  in  the  original  Bill.*     It  has  been 

1  Ante,  §  634  ;  Mitf.  Eq.  Fl.  hj  Jeremy,  203,  291  ;  Webb  v.  Fell,  3  Faige, 

Uses. 

3  Ibid.  3  Ibid.  *  Ibid. 

■  UitC  Eq.  PI.  hy  Jeremy,  291,  392 ;  Cix^r,  £q.  Fl.  304,  305 1  Beames,  FI. 
in  Eq.  804-307  ;  Ante,  g  634-G40.  Mr.  Beanws,  in  hia  Fl.  m  Eq.  306,  uya : 
"  The  caao  of  Hartwell  v.  Townsend,  2  Bro.  Pari.  R.  107,  Tomlin'a  edit.,  con- 
tains an  important  distinction  irith  respect  to  this  gobjcct,  that  though  the  plain- 
tiff  in  »  Bill  of  Reviow  is  confined  to  oirora  upon  the  face  of  the  record,  and 
cannot  go  oat  of  it ;  yet  the  defendant  is  at  liberty  to  allege  every  matter  rele- 
vant to  his  defence,  whether  in  or  out  of  the  record,  by  way  of  plea,  as  a  releaae, 
&c.  to  prevent  disturbing  the  decree ;  nor  has  he  any  other  method  of  introduc- 
ing it  And  when  pleaded,  the  Court  is  to  judge,  whether  the  matter  alleged  ia 
foffleient  to  preclade  the  plaiDtiff  from  the  review  he  seek*.  That  case  alio 
decide!,  that  whilst  neither  an  assignee  nor  a  devisee  can  have  relief  by  a  Bill 
ot  Review,  all  the  parties  to  the  original  Bill  mast  be  made  pai^ies  to  the  Bill 
of  Review,  on  that  principle  of  justice,  that  a  party  is  not  to  be  condemned 
withoat  being  heard." 

B  Uit£  Eq.  FL  by  Jeremy,  89,  292,  293 ;  Cooper,  Eq.  PL  804,  30A ;  Beame«, 
FL  in  Eq.  S07. 
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doubted,  whether  the  tact  of  the  discoveiy  of  the  new  matter, 
thus  alleged  to  support  a  Bill  of  Review,  can  be  traversed  by 
a  plea,  afiter  the  Court,  upon  evidence  of  the  fact,  has  given 
leave  to  bring  the  Bill,  even  if  the  defendant  could  traverse  the 
fact  hy  the  positive  assertion  of  some  fact,  whidi  would  dem- 
onstrate, that  the  matter  was  within  the  knowledge  of  the 
party,  so  that  he  might  have  had  the  benefit  of  it  in  the  origi- 
nal suit.  But  the  doubt  seems  not  well  founded  ;  for,  if  the 
foot  of  the  discovery  is  in  issue  in  the  cause,  it  ought  to  be 
proved,  to  entide  the  plaintifif  to  demand  the  judgment  of  the 
Court  on  the  matter  alleged,  as  a  ground  for  reviewing  the 
decree  ;  and  it  may^  consequently  be  disproved  by  evidence  <mi 
the  part  of  the  defendant.^ 

§  83^.  The  other  Bills,  in  the  nature  of  Bills  of  Review, 
seem  to  be  in  the  same  situation.  Upon  a  supplemental  Bill, 
in  nature  of  a  Bill  of  Review  of  a  decree  not  ngned  and 
enrolled,  upon  the  alleged  discovery  of  new  matter,  it  has  been 
said,  that  if  the  defenduit  can  show,  that  the  allegation  ia  false, 
he  must  do  so  by  plea,  and  that  it  is  too  late  to  insist  upon  it 
by  answer.'  But  as  the  Bill  must  allege  the  fact  of  discovery, 
and  that  fact  must  be  the  ground  of  the  proceeding,  it  should 
seem,  that  it  is  equally  liable  to  a  traverse  by  answer,  and  by 
evidence,  as  any  other  fact  stated  in  a  Bill.^ 

§  836.  Fifthly ;  As  to  pleas  to  impeach  decrees  for  fraud. 
The  proper  defence  to  a  Bill,  seeking  to  impeach  a  decree  on 
the  ground  of  fraud,  is  a  plea  of  the  decree  denying  the  fraud, 
supported  by  an  answer  also,  meeting  the  charges  of  fraud.* 
And  where  a  decree,  establishing  a  modus,  was  pleaded  to  a 


I  Mitr.  Eq.  PI.  bj  Jeremy,  89, 392,  S93  ;  Coop«r,  Eq.  Ft.  S04,  305 ; 
FL  in  Eq.  807. 

s  UitT.  Eq.  PL  by  Jeremy,  29S,  and  note  (g) ;  Cooper,  Eq.  PL  SOS ; 
FL  in  Eq.  304,  307;  Lawellen  v.  Mackworth,  3  Atk.  40. 

3  Ibid. 

*  Cooper,  Eq.  PI.  SOS ;  Milf.  Eq.  Fi  by  Jeremy,  29S ;  Beames,  PL  in  Eq.  314, 
317,307;  Ante,  §  639. 
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Bill  for  tithes,  in  wliich  Bill,  the  plaintiff  stated,  that  the  defend- 
ants set  up  the  decree  as  a  bar  to  his  claim ;  and,  id  order  to 
avoid  the  effect  of  the  decree,  charged,  that  it  had  been  ob- 
tained by  collusioD ;  and  stated  facts,  tending  to  show  collu- 
uon;  the  Court  was  of  opinion,  that  the  defendants,  not 
having,  by  averments  in  the  plea,  denied  the  collusion,  although 
they  had  done  so  by  an  answer  in  support  of  the  plea,  the  plea 
was  bad  in  form  ;  and  it  wag  overruled  accordingly.^ 

§  8S7-  Sixthly ;  As  to  pleas  to  carry  decrees  into  executioD. 
Any  person,  interested  under  a  decree,  may  bring  a  Bill  to 
cany  it  into  execution.  Any  creditor,  upon  the  same  princi- 
ple, may  prosecute  a  decree  for  an  account.^  But  if  a  plfuntifl^ 
filing  a  Bill  to  carry  a  decree  into  execution,  happens  to  have 
no  right  or  interest,  and  such  fact  is  not  ao  apparent  on  the  Bill 
as  to  admit  of  a  demurrer,  the  defendant  may  o&r  it  by  way 
of  plea.' 

1  Cooper,  Eq.  Fl.  80S ;  Mitf.  Eq.  PL  bj  Juniay,  293 ;  Beunu,  PI.  in  Eq.  S 1  i, 
217,307;  Ante,  S  639. 

>  Cooper,  Eq.  Fl.  SOS,  306  ;  Mitf.  Eq.  PI.  hj  Joremj-,  293 ;  Beamei,  PI.  in 
Eq.  307,  308 ;  Ante,  £  641. 

» Ibid. 
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CHAPTER  XVII. 

OF    DISCLAIMERS. 

§  83S.  We  come,  in  the  next  place,  to  another  mode  f»f 
defence;  that  by  a  disclaimer.  A  disclaimer  is,  where  the  de- 
fendant renounces  all  claim  to  the  subject  of  the  demand  made 
by  the  plaintiff's  Bill.^  A  disclaimer  is  distinct  in  substance 
from  an  answer,  although  sometimes  confounded  with  it.'  But 
it  can  seldom  be  put  in  without  an  answer ;  for,  if  the  defend- 
ant has  been  made  a  party  by  mistake,  having  had  an  interest, 
which  he  may  have  departed  with,  the  plaintiff  may  require  an 
answer  sufficient  to  ascertain,  whether  that  is  the  fact,  or  not; 
and  if,  in  truth  it  is  so,  an  answer  seems  necessaiy  to  enable 
the  plaintiff  to  make  the  proper  party,  instead  of  the  defendant 
disclaiming.^  And  although,  perhaps,  a  mere  witness  may 
avoid  answering  by  a  disclaimer ;  yet  an  agent,  charged  by  a 
Bill  with  personal  fraud,  cannot,  by  discluming  any  interest, 
avoid  answering  fully.* 

§  838  a.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that 
in  no  case  can  a  party  get  rid  of  his  liability  to  answer  a  suit 
by  a  mere  disclaimer,  if  his  answer  may  properly,  under  all 
the  circumstances,  be  required.*^  Thus,  for  example,  if  bis  dis- 
claimer does  not  show,  that  he  is  under  no  liability  in  respect 
to  the  matters  of  the  Bill,  it  will  be  bad.^     So,  if  the  BtU 

"  Cooper,  Eq.  PI.  809 ;  Mitf.  Eq.  PI.  by  Jeremj-,  818,  319 ;  Hinde,  Ch.  Pr. 


3  Ibid.; 

*  Ibid. ;  Bulklcy  v.  Dunbar,  1  Anst^^R.  87. 

5  GlasaingtoD  v.  Thvraites,  2  Run.  R.  4SS  ;  Whiting  v.  Rush,  2  Yonnge  & 
Coll.  546,  552;  Graham  d.  Coapo,  9  Sim.  E.  102;  S.  C.  3  M;lne  kCaig.BU; 
Elbworth  V.  Curtis,  10  Paige,  R.  105  ;  Post,  S  840. 

•  Ibid. 
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alleges  some  other  facts,  as,  that  the  defendant  has  mixed  him- 
self up  with  the  whole  transaction,  and  has  hy  his  personal  con> 
duct  made  it  necessary  that  the  Bill  should  be  filed,  a  mere 
disclaimer  will  not  entitle  him  to  be  dismissed  from  fur&er 
answering  the  suit ;  for  under  such  circumstances  justice  might 
not  he  done  to  the  other  party,^  Generally  speaking,  therefore, 
a  mere  discl^mer  is  scarcely  to  be  deemed  sufficient  or  proper, 
except  where  the  Bill  simply  alleges,  that  the  defendant  claims 
an  interest  in  the  property  in  dispute,  without  more  ;  for,  under 


1  Graham  v.  Coape,  9  Sim.  R.  102 ;  8.  C.  3  Milne  &  Craig,  638.  Lord  Cot- 
tenham,  in  delivering  his  judgment  in  this  case,  said:  "It  is  to  be  observed,  tbftt 
the  appellants  arc  not  made  defendanls  in  respect  of  their  having  an  inter- 
eat,  in  which  case  a  simple  dlsct^roer  nould  enable  the  plaintiff  to  prosecute  bis 
salt,  and  give  to  him  all  the  benefit  he  seeks.  On  the  contrarj,  it  alleges  that 
they  have  no  interest,  but  that,  pretending  to  have  some,  they  have  prevented 
the  plaintiff  from  obtaining  the  property  trotn  the  tnistees;  and,  upon  that 
ground, it  prays,  that  the  appellants,  and  the  other  defendants,  who  stand  in  the 
same  sitDStion,  may  pay  the  costs  of  tbe  snit.  The  appellants  were  quite  aware, 
that  a  simple  disclaimer  would  not  meet  the  case  made  against  them ;  and  they 
have  therefore  put  in  an  answer  and  disclaimer,  not  only  disclaiming  all  interest, 
but  denying  that  they  ever  had  or  pretended  to  have  any  right,  title,  or  interest 
in  the  property  in  question.  But  although  they  have  found  it  necessary  so  to  meet 
the  case  made  by  the  Bill,  they  have  not  answered  any  of  the  allegations  by 
means  of  which  the  pl^ntlff  proposes  to  prove  the  affirmative  of  bis  proposition, 
and  so  to  support  his  title  to  compel  tbem  to  pay  the  costs  of  the  suit.  Upon 
what  gronnd  can  a  defendant  be  entitled  so  to  defeat  the  case  alleged  against 
bin,  by  reibsing  to  answer  tbe  allegations  in  tbe  Bill,  and  putting  in  a  general 
dentil  of  the  Equity  asserted  by  tbe  Bill  ?  Glasslngton  b.  Thwaitcs,  2  Buss.  B. 
458,  and  other  cases  were  cited  upon  the  p<uot ;  but  De  Beauvoir  v.  Rhodes,  not 
reported  in  that  stage  of  it,  more  precisely  meets  this  case.  There  the  plaintiff 
tiled  his  Bill  U>  set  aside  a  building  lease,  and  made  the  attorneys,  who  had  been 
employed  in  tbe  transaction  by  the  penon  under  whom  be  claimed,  defendants 
to  Uie  Bill,  charging  that  they  had  been  parties  to  the  alleged  fraud,  and  had 
secured  to  themselves  a  bene&t  by  getting  from  the  tenant  a  contnct  to  employ 
them  in  preparing  the  sub-leases,  and  praying  that  they  might  pay  the  costs  of 
the  snit  Those  defendants  put  in  a  disclaimer,  which  Sir  John  Leach,  then 
Vice-Chancellor,  ordered  to  be  taken  off  tbe  file,  npon  the  ground  diat  the  pUun< 
tiff  prayed  relief  against  them,  and  that  they  could  not  escape  bysimplydis- 
chuming.  In  that  case,  as  in  this,  the  defendants  were  made  parties  upon  an 
alleged  claim  of  interest,  and  upon  a  demand  for  coals  arising  from  imputed  mis- 
conduct. With  respect  to  tbe  former,  the  disclaimer  might  be  sufficient,  but  to 
the  latter  it  is  wholly  inapplicable." 

XQ.  PL.  62 
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such  circumstances,  If  he  claims  no  interest,  that  is  a  sufficient 
answer  to  the  allegation.^ 

§  839.  As  a  defendant  may  disclaim  and  answer ;  so  be 
may  demur  to  one  part  of  the  Bill,  plead  to  another,  answer  to 
a  third,  and  disclaim  to  a  fourth ;  but  all  these  defences  mtist 
clearly  refer  to  separate  and  distinct  parts  of  the  Bill.'  For  a 
demurrer  will  he  overruled  by  a  plea,  or  by  an  answer  to  the  same 
part  of  the  Bill,  as  is  demurred  to."  A  plea  also  will  be  over- 
ruled  by  an  answer  under  the  same  circumstances.*  The  Tea> 
son  is,  that  a  demurrer  demands  the  judgment  of  the  Court, 
whether  the  defendant  shall  make  any  plea  or  answer ;  and  a 
plea,  whether  he  shall  make  any  other  answer  than  what  is 
contuned  in  the  plea ;  of  course  the  party  necessarily  wdves 
bis  objection,  when  he  does  the  very  thing  which  be  baa  by 
bis  demurrer  or  plea  objected  to  do.'  And  if  a  disclumer  and 
answer  are  inconsistent,  the  matter  wDl  be  taken  most  strongly 
ag^nst  the  defendant  upon  the  discliumer.^ 

§  840.  A  defendant  cannot,  by  a  disclaimer,  deprive  iJk 
plaintiff  of  the  right  of  requiring  a  full  answer  from  him, 
unless  it  is  evident,  that  the  defendant  ought  not,  after  aucb 
disclaimer,  to  be  retained  as  a  party  to  the  suit.^  For  a  plainr 
tiff  may  have  a  right  to  an  answer,  notwithstanding  a  dis- 
clmmer ;  and  in  such  a  case  the  defendant  caunot  shelter  him- 
self from  answering,  by  alleging,  that  he  has  no  interest." 
Although  he  has  no  interest,  others  may  have  an  interest  in  it 
against  bim.  He  may  be  deeply  accountable ;  and  the  very 
statement,  that  he  is  deeply  accountable,  may,  in  one  sense,  be 
an  allegation,  that  he  has  an  interest  in  the  suit.     A  man  can- 


BCooper,  £q.n.S09,310;  Mitf.  £q.  FL  b^  Jorem^,  319,  330;  Ante,S4S6, 
4ST. 

3  Itnd.  4  lUd. ;  Ante,  g  46S.  >  lUd. 

sibid.;  Ante,  g46S. 

7  GlasnnghHi  e.  Thwwtes,  2  Rqsb.  R.  468-463 ;  Gnham  b.  Coapo,  6  Siin.  R- 
102 ;  8.  C.  B  M;be  &  Cntig,  638  ;  ElUworth  v.  Cnrtii,  10  Paige,  R.  lOS ;  Ante, 
§  888,  898  a.  8  ibid. 


-obvGoo»^lc 


CH.  XTII.]  DISCLAIHER9.  7^ 

not  disclaim  hia  liability.^  Under  sach  urcumstancefl,  it  mar 
be  necessary  to  revive  a  suit  against  the  personal  represent- 
atives of  a  deceased  defendant,  who  has  himself  disclaimed,  and 
against  whom  the  plwntiff  waives  all  relief.' 

§  841.  If  a  defendant  puts  in  a  disclaimer,  and  afterwards 
discovers,  ^t  he  had  an  interest,  which  he  was  not  ^prized 
of  at  the  time  when  he  disclaimed,  the  Court  will,  upon  the 
ground  of  ignorance,  or  mistake,  permit  him  to  make  his 
chum.'  But  the  Court  will,  in  such  a  case,  require  the  defend* 
ant  to  show  a  strong  ground  by  affidavit,  to  get  rid  of  the  dis- 
claimer upon  the  record.* 

§  84S.  If  the  defendant  disclums,  and  it  appears  that  the 
Bill  was  exhibited  for  vexation  only,  the  Court  will  dismiss  the 
Bill  with  costs  against  the  plaintiff.^  But,  if  the  plaintiff  had 
probable  cause  or  reason  to  exhibit  his  Bill  against  such  de- 
fendant, he  may,  if  he  pleases,  pray  a  decree  against  such 
defendant,  and  all  claiming  under  him,  since  the  Bill  was 
exhibited  ;  and  it  is  commonly  granted  without  costs  on  eithw 
ude.'  As  the  Court  will  dismiss  the  Bill  with  costs,  when  it 
appears  to  have  been  vexatiously  filed;  so,  if  the  defendant 
disclaims,  the  plaintiff  must  not  file  a  replication  to  such  dis- 
dumer.  If  he  does,  and  serves  the  defendant  with  a  subpcena 
to  rejoin,  the  defendant  may  have  costs  agmnst  Ae  plwntiff  for 
such  vexation/  But  it  is  otherwise,  if  the  disdtumer  is 
only  to  a  part  of  the  Bill,  and  there  is  an  answer  to  the  other 
part.* 

§  84S.  On  the  other  hand,  the  Court  has  sometimes  refused 
costs  to  a  defendant  disclaiming.  As,  where  a  Bill  of  fore- 
closure was  filed  against  the  mortg^por,  who,  by  his  answer. 


1  Ibid.  ■Ibid. 

3  Cooper,  £q.  FL  310,  Sll.  *  Ibid. 

SRnd. 

« Ibid.  1  Ibid. 

B  CkMper,  Eq.  PL  810,  811 ;  MiU".  Eq.  R.  by  Jeremf,  319    Hinde,  Ch.  B. 
Pr.  208. 
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Stated,  that  he  had  made  a  subsequent  mortgage ;  and  the  BiD 
being  amended  by  adding  such  mortgagee  a  party,  he  dis- 
chumed,  stating,  that  afiter  the  Bill  was  filed,  hut  before 
the  amendment,  he  had  made  a  secoud  assignment ;  the  Court 
refused  costs  to  the  defendant  disclaiming,  and  laid  it  down  as 
a  principle,  that,  in  such  a  case,  the  subsequent  mortgagee  can 
have  no  costs.' 

S  84f4<.  Although  a  disclaimer  is  in  substance  distinct  from 
an  answer,  yet  it  generally  adopts  in  most  respects  the  for- 
mal parts  of  an  answer,  the  words  of  course,  preceding  and 
concluding  an  answer,  being  used  in  a  discWmer.*  But  Lord 
Bedesdale  has  observed,  that  the  form  of  a  disclaimer  alone 
seems  to  be  simply  an  assertion,  that  the  defendimt  disclaims 
all  right  and  title  to  the  matter  in  demand ;  and  that  the  forms 
given  in  the  books  of  practice  are  all  of  an  answer  and  di^ 
claimer.' 


'Cooper,  Eq.  PI.  811. 

•  Cooper,  Eq.  PI.  811  ;  Mitf.  Eq.  PL  by  Jeremy,  919 ;  Hinde,  Ch.  Pr.  20». 
Sec  Uare  on  Discor.  268,  2C9.  The  foUowiog  form  ii  given  of  ft  mere  db- 
claimer,  in  VaobeythuyaeD's  Equitj*  DraHsman,  p.  451.  "The  disclaimer  of 
A.B.,  tbc  defendant,  to  the  Billof  compUntof  C.  D.,  compluuant.  Thisdefend- 
uit  aaviog,  be,  (here  follow  iLe  words  of  coutbo,  which  precede  an  »iu«er,) 
sailh,  that  he  dolh  not  know,  that  he,  this  defcDdant,  to  his  knowledge  and  be- 
lief, ever  had,  nor  did  he  claim,  or  pretend  to  have,  nor  doth  he  now  claim,  anj 
Tt^ht,  title,  or  interest  of,  in,  or  to  the  estates  and  premiscg,  situate,  &c.,  in  the 
eaid  complainant's  Bill  set  forth,  or  anj  part  thereof;  and  this  defendant  doth 
disclaim  all  right,  title,  and  interest  to  the  said  estate  and  premises  in,  Ik.,  in 
the  said  complainant's  Bill  mentioned,  and  everj'  part  thereof.  (Here  follow  the 
words  of  conrse,  irluch  conclude  an  answer.")  See  also  in  2  Grant,  Ch.  Pr. 
180,  4S1,  the  form  of  an  answer  and  disclaimer. 

Ubid. 
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§  84^.  We  come,  in  the  next  place,  to  tbe  fourth  and  last 
mode  of  defence ;  and  that  is  by  an  answer.  If  tbe  defendant 
does  not  demur  or  plead,  be  must  answer  to  the  Bill.^  The 
time,  when  he  is  to  answer,  is  a  matter  fixed  by  the  general 
regulations  or  practice  of  the  particular  Court.  But  it  is  a 
general  rule,  that  the  defendant  is  not  bound  to  answer  to  a 
Cross  Bill,  until  the  other  p^ty  has  put  in  his  answer  to  the 
original  Bill.'  It  has  been  already  mentioned,  that  every  plain- 
tiff is  entitled  to  a  discovery  from  the  defendant  of  the  matters 
charged  in  the  Bill,  provided  they  are  necessary  or  proper  to 
ascertain  facts,  material  to  the  merits  of  his  (the  plaintiff's) 
case,  and  to  enable  him  to  obtain  a  decree."  The  plaintiff  may 
require  this  discovery,  either  because  he  cannot  prove  the  facts, 
or  in  aiA  of  proof,  and  to  avoid  expense.*  He  is  also  entitled 
to  a  discovery  of  the  matters  necessary  to  substantiate  the  pro- 


1  Com.  lyig.  Chancery,  K.  1. 

9  Long  V.  Burton,  3  Atk.  318. 

3  Mitf.  Eq.  PL  by  Jeremy,  9,  SOI,  S07;  Ante,  g  572.  The  concluding  part 
of  every  BiU  reqnires  thii  ^BcoTery.  It  ie  as  followi :  "  To  the  end,  therefore, 
tlwt  the  said,  (the  defendants,)  and  their  confederates,  when  dijcoTered,  may, 
□pon  thdr  KTeral  and  mpectire  oaths,  according  to  the  best  and  ntmoet  of 
their  aoTeral  and  respective  knowledge,  remembrance,  information,  and  belief,  a 
fidl,  tme,  direct,  and  perfect  answer  make  to  all  and  angular  the  premises,  at 
fliUy  and  partknlariy  as  if  the  same  were  here  repeated,  and  they  interrogated 
thereto,  and  more  especially  whether,"  ke.,  &c.  See  a  Grant,  Ch.  Fr.  309,  ediL 
1«S6. 

*  Ante,  S  819,  and  note,  824;  Uitf.  £q.  PL  by  Jeremy,  807 ;  March  ».  Davi- 
son, 9  Paige,  B.  S80 ;  Bieraton  v.  Gamnl,  2  Atk.  241 ;  Finch  v.  Finch,  2  Ves. 
492 ;  Eari  of  GlengaU  «.  Frazer,  3  Hare,  B.  99,  lOS. 
6S* 
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eeedings,  aad  to  make  them  regular  and  effectual  in  a  Court  of 
Equity.* 

§  846.  When,  therefore,  a  defendant  ia  called  upon  by  a 
Bill  to  make  a  discovery  of  the  several  charges  contained  in  die 
Bill,  he  must  do  so  by  a  general  answer  to  those  charges,  on- 
less  he  can  protect  himself  from  it  either  by  a  demurrer,  or  by 
a  plea,  or  by  a  disclumer^'  For,  if  a  defendant  is  compelled 
to  answer,  he  must  in  general  answer  fuUy  to  all  the  charges 
of  the  Bill  not  so  covered  by  a  demurrer,  or  a  plea,  or  a  dis- 
claimer.*    But  when  we  say,  answer  fully,  the  language  must 


1  Mitf.  Eq.  PL  by  Jerciny,  801. 

s  Cooper,  £q.  Fl.  S12 ;  Post,  g  B46,  B4  7. 

3  Caoper,  Eq.  PI.  312 ;  Ante,  §  606 ;  Mitf.  Eq.  PI.  by  Jeremy,  307,  note  (J), 
316,  note  (7);  Hare  on  Discov.  24  7-262;  Wigram  on  Points  ofKscov.  8&-1M, 
190,  192-I9S,  347,  348,  Ist  edit.  The  rale,  that  if  a  defendant  nnsweis,  he 
mnsl  »ns«er  fully,  is  a  rule  (hat  exiata  in  the  Court  of  Chancery  only  in  Eng- 
land; and  it  doea  not  extend  to  cases  in  the  Exchequer.  Mr.  Hare  has  pvea 
the  reasona  of  this  diOerence  at  large,  in  his  work  on  Diacorcry,  p.  398^301. 
"  The  rule  in  Chancery,"  tays  he,  "  that  a  defendant,  who  wihmita  to  aaiwer, 
must  answer  (uUy,  doea  not  apply  genendly  in  the  Court  of  Exebeqaer.  Hie 
inconvenience  and  inconsistency  irhich  have  been  adverted  to,  as  the  craiae- 
qucucea  of  (he  temporary  innovation  npon  the  ancient  practice  of  the  fonner 
Court,  do  not  occur  in  the  latter ;  for,  in  the  Exchequer,  the  exceptions  tu 
ionifficiency  are  argued  before  the  Court  in  the  first  instance.  There  seema, 
however,  to  be  some  want  of  uniformity  in  the  principle,  upon  which  the  mffi- 
dency  of  answers  has  been  detennined.  The  statement  of  the  present  role  in  the 
Exchequer  will  be  much  asMsted,  by  referring  to  that,  which  was  adopted  in  the 
Coort  of  Chancery  during  the  suspension  of  the  usual  practice  there.  It  is  to 
be  observed,  that  the  distinction  in  the  two  Courts  of  £quity,  is  a  distinction  of 
form,  and  not  of  aubstance.  The  principle  expressed  by  Sir  J.  Leach,  Vice- 
Chancellor,  is  universally  applicable  to  the  jurisdiction :  '  A  defendant  cannot 
by  answer  deny  the  plaintiff's  title,  and  refuse  to  answer  as  to  &cta,  which  may 
be  useful  evidence  in  support  of  that  title.'  And  the  same  may,  with  eqnal 
tnith,  be  said  of  a  plea.  The  cases,  in  which  the  difFercnce  of  practice  chiefly 
previuls,  are,  where  the  defendant  denies  the  title,  which  the  plaintiff  all^cc, 
and  upon  that  denial  retnsts  the  discovery  of  matten,  which  are  merely  a  con- 
sequence of  the  alleged  title.  It  was  held  by  Lord  Chief  Baron  Parker,  dat 
where  the  BiU  sought  an  account  or  discovery  of  assets,  if  the  &ct,  npon  irhiiA 
the  plaintiff  founded  his  title,  were  denied,  and  if  it  were  a  fact,  lying  in  the 
knowledge  of  the  defendant,  the  plaintiff  was  not  entitled  to  a  discovery  of 
anets.  But  if  the  fact  did  not  lie  in  his  knowledge,  though  he  denied  it,  yet  be 
should  set  out  an  account.    This  dedakm  imports,  that  a  defendant  cannot  pio- 
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be  understood  with  this  qoalification,  diat  he  must  answer  fully 
to  all  matters  in  the  Bill,  which  are  well  pleaded;  that  is 
to  all  the  facts  stated  and  charged.  To  matters  of  law,  or  in- 
ferences of  law,  drawn  from  the  facts,  he  need  not  answer.^ 
There  are  some  exceptions  to  this  rule ;  but  they  are  few.    (1.) 

tect  himwlf  froin  Mtting  forth  an  account,  nnlew  he  powessea  a  personal  knowl- 
edge of  the  ftcts  innated  apon  at  a  foundation  of  the  title.  But  the  distinction 
does  not  appear  to  baTe  been  taken  in  snbgeqneiit  ca«ea>  It  seems  to  have  been 
considered  in  a  recent  judgment,  that  the  defence  to  discovery  hy  waj  of  an- 
vwer  is  more  particularlj  adapted  to  the  case  of  objeclioos,  which  do  not  extend 
to  the  entire  Bill,  It  was  said  by  Graham,  Baron,  that  '  there  is  oflen  great  in- 
convenience in  a  plea ;  and  a  defendant  ought  not  to  be  unnecessarilj  driven  to 
plead  in  a  case  of  this  nature.  In  the  esses  cited,  there  must  have  been  some 
grave  point  of  Equitj  raised,  and  to  be  determined,  which,  it  was  supposed,  if 
eataUieheil,  would  operate  as  a  bar  to  the  rait ;  and,  in  such  a  case,  a  plea  may 
be  verj-  proper  and  needful,  in  order  to  bring  the  question  distinctly  before  the 
Court.*  '  In  a  late  case,  we  held,  that  there  was  no  neeesatj  for  splitting  the 
record  hy  insisting  on  a  plea,  where  a  party  could  sufficiently  protect  himself  by 
answer  from  answering  certain  parts  of  the  BiU.  That  is  a  sufficient  reason  fbr 
holding,  that  he  might  do  so  in  this  Court,  without  being  driven  to  put  his  objec- 
tions on  tho  record  hy  pica,  where  they  do  not  go  to  the  entire  suit.  Where, 
indeed,  the  objection  would  aSect  the  whole  merits,  it  may  be  very  proper  to 
compel  the  party  to  put  the  case  vpon  that  single  issue  by  means  of  a  plea.' 
And  Lord  Chief  Baron  Alexander  obeeived :  '  We  must  tjce,  what  appears  to 
US  to  be  the  most  convenient  course  nnder  the  circumstances,  in  every  case. 
There  are,  undoubtedly,  many  occasions,  on  which  a  defendant  must  plead  lus 
defence,  Jn  order  to  give  it  tho  operation  of  a  bar  to  the  whole  Bill ;  as  in  the 
instance  of  a  partnership.  But  that  is  not  applicable  to  such  a  defence  as  this, 
where  the  matter  insisted  on  only  goes  to  a  small  part  of  the  Bill.  I  mast  say, 
that  I  connder  the  exception  should  be  disallowed.' "  See  also  the  cases  in  11 
Tea  805 ;  2  Sim.  &  Stu.  27G  ;  and  Capon  r.  Mills,  IS  Price,  R.  770 ;  and  other 
cases  cited  by  Mr,  Hare,  in  support  of  his  text.  See  also  Gresley  on  Evidence, 
17,  18 ;  Cooper,  Eq.  PL  SIG,  81G  ;  Wigram  on  Points  of  Discov.  192^198,  1st 
edit.;  Id.  190-199,  Sdedit.;  Bank  of  Utica  f.  Messereau,  7  Paige,  R.  517.  The 
rule  IS  now  qnalilied  by  the  English  Orders  in  Chancery  of  1S41,  (1  Pbill.  & 
Craig,  379,)  Order  S8,  which  provides :  "  That  a  defendant  shall  be  at  liberty  by 
answer  to  decline  answering  any  interrogatory,  or  part  of  an  intem^lory,  fVom 
answering  which  he  might  have  protected  himself  by  demurrer;  and  that  be 
shall  be  at  liberty  so  to  decline,  notwithstanding  ho  shall  answer  other  parts  of 
the  Bill  from  which  he  might  have  protected  himself  by  demurrer."  The  44th 
(rf*  the  Equity  Rnles  of  the  Snpreme  Court  of  the  United  States  adopts  in  terms 
the  English  Order,  and  Rule  39  proceeds  further,  as  may  be  seen  in  Post  g  847, 
note. 
I  2  Daniel),  Cb.  Pr.  20«. 
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He  is  not  bound  to  answer  to  msttera  which  are  purely  scan- 
daloua,  or  impertiueat,  or  immaterial,  or  irrelevant.^     (2.)  He 


1  Ante,  §  868-270,  686,  820 ;  Mitf.  Eq.  T\.  hj  Jeremy,  S07,  note  (*),  316, 
note  {q)  \  Gresley  on  Evidence,  17,  IB  ;  Report  of  Chanceiy  CommiMimien, 
9th  March,  1826  ;  Wigram  on  Points  of  Ducor.  195-198,  Ist  edit;  Id.  190-199, 
Sd  edit. ;  Davit  v.  Collier,  IS  Geo.  485  ;  Agv  v.  The  Begent'a  Canal  Companj, 
Cooper,  £q.  B.  213,  In  thii  case.  Sir  Thomaa  Flamer,  (tlie  Tice-CIianccDor,) 
after  stating  the  general  nature  of  the  Bill  and  answer,  obaerred,  that  "  The 
qnesdon  brought  on  by  the  exceptions  to  the  report,  was  reduced  to  two  beads; 
first,  whether,  if  pdnta  excepted  to  arc  irrelevant  and  immaterial  to  the  pcMnts 
in  question  in  the  cansc,  the  Master  is  competent  to  consider  the  materially  or 
not ;  or  whether  he  should  see  onlj'  whether  it  is  answered  or  not  As  to  tlus  it 
is  contended,  that  if  the  defendant  does  not  protect  himself  bj  plea  m- demnrrer 
from  discovery,  he  cannot,  by  answer,  object,  that  qnestioiis  are  not  ""*'"*^'j 
unless  he  has  refetred  the  Bill  for  impertinence,  which  is  a  conne  that  may  be 
taken  where  immateriality  ia  objected  to  the  Bill.  Hie  qnestion,  whether  tbe 
Master,  upon  exceptions  tor  iasulScieney,  can  consider  materiality  or  immateii- 
ality,  ia  of  great  importance,  because  of  daily  occurrence.  It  is  tberefore  of 
consequence,  that  the  rule  should  be  understood,  in  order  that  the  Masters  may 
proceed  accordingly.  Upon  the  argument  of  this  case,  I  inquired,  if  there  was 
any  direct  authority  upon  this  question,  whether  a  defendant  could  protect  htn- 
self  from  discovery  on  the  ground  of  immateriality,  and  was  ibmished  with  only 
one  case  upon  it,  Selby  v.  Selby.  Lord  Commissioner  Eyre,  in  that  case,  iii  »■■ 
to  have  thought  the  practice  was  different  in  this  respect  between  the  Conrt  of 
Exxihequer  and  the  Court  of  Chancery.  I  have  looked  into  tbe  register's  book 
in  order  to  see  what  became  of  the  exceptions  in  that  case  ;  it  appears  that 
there  were  «x  exceptions,  certunly  all  minute,  but  which  tended,  however,  to 
investigate  the  title ;  and  that  all  the  exceptions  were  allowed.  The  party  not 
having  protected  himself  from  discover?  d  his  pedigree  by  plea  or  demurrer, 
was  obliged  to  make  tbe  discovery.  In  Sweet  o.  Younge,  and  Jacobs  r.  Good. 
man,  and  other  cases,  the  defendant  was  permitted  by  answer  to  resist  tbe  dit- 
covcry.  But  in  no  case  the  question  has  arisen,  whether,  if  the  question  wm 
wholly  immaterial,  tbe  defendant  can  by  answer  object  to  the  discovaij,  the 
abovecascsbeiug.^here  there  was  a  denial  of  title.  By  aaal<^,  indeed,  it  may 
be  argued,  that  the  objection  should  be  taken  advantage  of  by  demDner,)iks 
any  other  defect ;  and  Lord  Redesdale  gives  as  one  bead  o[  demnrrer,  that  the 
discovery  ia  not  material ;  bnt  the  direct  question  upon  an  answer  does  not  tf- 
pear  to  have  arisen  in  any  of  the  printed  caaos.  In  the  absence  of  authori^,  i 
considered  it  important  to  consult  tlie  Masters  for  information  a*  to  thur  nsnal 
course  of  practice  in  this  respect,  and  I  have  therefore  inquired  t^  them ;  and 
they  have  all,  without  one  exception,  stated  their  uniform  practice  to  be,  HmX  if 
the  questions  are  quite  immaterial,  they  disallow  the  exception ;  but  if  the  dia- 
covery  can  in  any  way  assist  the  plain^ff,  they  allow  the  exception.  In  adi^tion 
to  tbe  autbori^  of  the  gentlemen  filling  these  offices,  and  who  are  all  of  great 
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is  not  bound  to  answer  to  any  thing,  which  may  subject  him  to 
any-  penalty,  forfeiture,  or  punishment.  (3.)  He  is  not  bound 
to  answer,  what  would  involve  a  breach  of  professional  confi- 
dence.^    (4<.)  He  is  not  bound  to  discover  the  facts  respecting 

characlsF  and  experience,  though  it  ii  stated  in  Lord  Redesdale'a  book,  that  '  a 
pbunliff  ia  entitled  to  a  discover;-  of  the  matters  charged  in  the  Bill,  provided 
they  are  necessarj  to  ascertain  facts  material  lo  the  merits  of  his  case,  and  to 
enable  him  to  obtain  a  decree ; '  ^et  I  have  further  thought  it  my  doty  to  com- 
muaicate  with  that  learned  lord  himself,  who  expressed  to  me,  that  he  bad  not 
tbe  lea^t  doubt,  that  the  constant  uniform  practice  of  the  Court  of  Chancery,  in 
all  fais  time,  concurred  with  that  of  the  Court  of  Exchequer,  and  with  the  opin- 
ion of  the  Masters.  It  may  also  not  be  amies  to  notice  the  introduction  to  every 
answer,  which  expresses  the  answer  to  l>c  to  so  much  as  is  material  for  the  de- 
fendants to  answer,  A  trustee  or  incumbrancer  interested  only  in  part,  or  heir 
at  law,  always  answers  to  so  much  of  the  Bill  as  applies  to  him,  and  need  not 
answer  tbe  rest  of  it.  In  the  case  of  a  Bill  requinng  an  admission  of  assets,  or 
th&t  the  ddendant  may  set  out  an  account,  if  the  defendant  admits  assets,  ho  is 
not  ohliged  to  set  out  the  account  What  would  be  the  consequence  of  driving 
every  pleader  to  demur  ?  Jt  would  be  impossible  with  the  greatest  skill  to  do  so. 
In  a  case  like  the  present,  there  must  be  forty-nine  demurrers,  or  one  demurrer 
to  forty-nine  qnestioDs,  where,  if  the  defendant  answers  to  any  thing,  he  OTer- 
mlcs  the  demurrer ;  and  the  material  and  immaterial  parts  of  a  Bill,  if  artfully 
constructed,  are  so  mixed  up  as  to  make  it  almost  impossible  to  separate  and 
analyse  what  may  be  demurred  to  from  what  may  not.  Although  therefore  1  have 
always  been  excessively  cantious  and  attentive  upon  the  subjuct  of  the  practice 
of  this  Conrt,  lest  I  shonld  be  biased  in  the  long  experience  I  had  in  another 
Court  of  Equity,  where  they  are  constantly  deciding  on  immateriality  against 
exceptions,  and  where  such  decisions,  from  the  injunction  which  follows,  are 
frequently  ai  the  greatest  value  and  importance,  and  as  to  which  practice  there 
I  never  mmember  a  donbt  being  entertained  during  the  period  of  between 
twenty  and  thirty  years  which  I  practised  there ;  yet  I  aD[i  clearly  of  opinion, 
that  the  practice  of  the  Conrt  of  Chancery  in  tbis  reepoct  is  the  same.  No  in- 
convenience has  been  known  to  arise  from  it,  or  it  would  have  been  corrected 
by  appeal ;  and  I  wish,  therefore,  as  far  as  lies  in  my  power,  to  put  the  practice 
out  of  all  doubt" 

'  Ante,  §621-525,  575-594,825;  Mitf.Eq.  PI.  by  Jeremy,  307;  Cooper,  Eq. 
Fl.  312  ;  Hare  on  Siscov.  2G1-S66,  279,  280 ;  Agar  v.  Begent's  Canal  Company, 
Cooper,  B.  312,  216 ;  Wignm  on  Points  of  Discov.  196,  1st  edit ;  Id.  191-194, 
tde^t;  Adamao.  Porter,  l.Cnsh.  171.  Ifthe  defeDdautmeansto  rely  on  tUs 
objection,  he  shonld  specully  set  it  up  as  a  ground  for  refusing  the  particulac 
discovery  in  his  answer.  Sloman  v.  Kelly,  3  Younge  &  CoU.  613;  Ante,  §607, 
note. 

9  Ante,  §  G99-603,  632 ;  Strafford  v.  Uogan,  3  Ball  &  Beatt.  164  ;  Hare  on 
Discov.  2S6~S6S;  Greenoagh  c.  GaskeU,  1  Mylne  &  Keen,  99;  Wigramon 


-obvGoo»^lc 


74@  EQUITY    PLEADINGS.  [cH.  XTIU. 

his  own  tide ;  but  merely  those  which  respect  the  title  of  the 
plaintiff.^  In  each  of  these  cases,  if  the  defendant  does  not 
think  proper  to  defend  himself  from  a  discorery  by  a  de- 
murrer, or  by  a  plea,  he  has  been  permitted  by  answer  to  in- 
sist, that  he  is  not  obliged  to  make  the  discovery.  In  each  of 
these  cases,  the  plaintiff  may  except  to  the  defendant's  answo' 
as  insufficient ;  and  upon  that  exception,  it  will  be  determined 
by  the  Court,  whether  the  defendant  is,  or  is  not,  obliged  to 
make  the  discovery.^ 

§  846  a.  The  rule,  that  the  defendant  mnst  answer  tlie 
whole  of  the  statements  and  charges  contained  in  the  Bill,  and 
all  the  interrogatories  founded  upon  them,  spears  to  admit  of 
further  exceptions  in  cases,  where  the  defendant,  who  is  a  trus- 
tee, or  in  the  nature  of  one,  states,  upon  bis  answer  generally, 
that  he  is  a  stranger  to  several  matters  and  things  in  the  BUI 
mentioned,  and  that  he  cannot  set  forth  any  further  or  odier  an- 
swer thereto,  either  as  to  his  knowledge,  belief,  or  otherwise. 
In  such  a  case,  it  seems,  that  where  it  appears  clearly,  that  no 
benefit  would  result  to  the  pluntiff  irom  requiring  an  answer  to 
each  fact  and  interrogatory,  the  answer  will  be  considered  suffi- 
cient. Thus,  where  a  Bill  was  filed  against  the  assignee  of  & 
bankrupt  for  an  account  and  injunction  to  restrain  proceedings 
at  law,  and  one  of  the  defendants  put  in  an  answer,  stating  that 
his  name  had  been  used  in  the  action  at  taw  without  his  knowl- 
edge or  authority,  and  that  he  had  not  acted  as  assignee  except 
in  some  trifling  particulars  not  connected  with  the  subject  of  the 
Bill,  and  was  wholly  ignorant  of  the  matters  in  the  Bill  set 
forth,  the  Court  overruled  the  exceptions,  which  had  been  tskea 
to  the  answer,  on  the  ground,  that  the  defendant  had  not  an- 
swered each  interrogatory.' 

PoiDUof  DiscoT.  190, 198,  lit  edit;  Id.  191-l»i,  2d  edit;  Jones  f.  Fogk)  IS 
SimonB,  R.  470. 

1  Ante,  §  672,  835 ;  Hare  on  Diwov.  368-273 ;  Wigmn  on  FcnnU  of  Dimoy. 
21,  82,  111,  113,  147-149,  1B5,  196,  iBt  edit;  Id.  261-846,  2d  edit 

^l£tr.  li^.  PI-  bj  Jeremj,  307,  308. 

3  Jones  i>.  Wiggins,  2  Younge  ti  Jerv.  S85.  See  also  OMing  r.  Glass,  1  Yotmgt 
&  Jerv.  310 ;  2  Daniell,  Ch.  Pr.  255. 
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§  84<7.  In  most,  if  not  in  all  other  cases,  tlie  rule  applies, 
that,  if  the  defendant  answers  at  all,  he  must  answer  fully.*. 


1  Ante,  §  60e,  609,  846;  Cutwright  v.  HsUlej,  1  Tei.  jr.  292;  Bank  of 
Udca  V.  UeE«ere«D,  7  I^ige,  B.  517,  520;  Hare  od  Discor.  247-262; 
3  Daniell,  Ch.  Fr.  246-249.  The  Supreme  Court  of  tlie  United  Slates 
by  the  Equity  Rates  promnlgated  at  the  January  Term,  1844,  have  ma- 
terially altered  the  general  doctrine.  The  S9th  Rule  proTides,  that  "  The 
rule,  that  if  a  defendant  Bubmite  to  answer  he  shall  answer  fully  to  all  the 
matters  of  the  Bill,  shall  no  longer  apply,  in  cases  where  he  might  by  plea  pro- 
tect himself  from  auch  answer  and  diacovery.  And  the  defendant  shall  be  en- 
titled in  all  cases  by  answer  to  insist  upon  all  matters  of  defence  (not  being  mat- 
ters of  abatement,  or  to  the  character  of  the  parties,  or  matters  of  form)  in  bar 
of  or  to  the  merits  of  the  Bill,  of  which  be  may  be  entitled  to  avail  himself  by  a 
plea  in  bar ;  and  in  such  answer  he  shall  not  be  compellable  to  answer  any  other 
matters,  Iban  be  would  be  compellable  to  answer  and  discover  upon  filing  a  plea 
ID  bar,  and  an  answer  in  support  of  such  plea,  touching  the  matters  set  forth  in 
the  Bill  to  avoid  or  repel  the  bar  or  defence.  Thus,  for  example,  a  boni  fide 
purchaser  for  a  Taluablo  consideration,  without  notice,  may  set  up  that  defence 
by  way  of  answer  instead  of  plea,  and  shall  be  eutitled  to  the  same  protection, 
and  shall  not  be  compellable  to  make  any  further  answer  or  discovery  of  his 
title  than  be  would  be  in  any  answer  in  support  of  such  plea."  Rules  40,  41, 
42,  48,  and  44,  declare  :  "  A  defendant  shall  not  be  bound  to  answer  any  state- 
ment or  chai^  in  the  Bill,  unless  specially  and  particularly  iuterrogated  thereto; 
and  a  defendant  shall  not  be  bound  to  answer  any  interrogatory  in  tbe 
Bill,  except  those  interrogatories,  which  such  defendant  is  required  to  answer; 
and  where  a  defendant  shall  answer  any  statement  or  charge  in  the  Bill,  to 
which  he  is  not  interrogated,  only  by  stating  bis  ignorance  of  the  matter  so 
stated  or  charged,  such  answer  shall  be  deemed  impertinent."  "  The  interroga- 
tories contaifled  in  the  interrogating  part  of  the  Bill  shall  be  divided  as  con- 
veniently as  may  be  from  each  other,  and  numbered  consecutively,  1,  S,  3,  &c.; 
and  the  interrogatories,  which  each  defendant  is  required  to  answer,  shall  be 
specified  in  a  note  at  the  foot  of  tbe  Bill,  in  the  form  or  to  the  effect  following; 
that  is  to  say  :  '  The  defendant  (A.  B.)  is  required  to  answer  the  interrogatories 
numbered  respectively,  1,  2,  8,'  &c. ;  and  the  office  copy  of  the  Bill  taken  by 
each  defendant  shall  not  contain  any  interrogatories,  except  those  which  sucb 
defendant  is  so  required  to  answer,  unless  such  defendant  shall  require  to  be  fur- 
oished  with  a  copy  of  the  wbcde  Bill."  ■*  The  note  at  the  foot  of  the  Bill,  speci- 
fying the  interrogatories  which  each  defendant  is  required  to  answer,  shall  be 
considered  and  treated  as  part  of  the  Bill,  and  the  addition  of  any  such  note  to 
the  Bill,  or  any  alteration  in  or  addition  to  inch  note  after  the  Bill  is  filed,  shall 
be  considered  and  treated  as  an  amendmcut  of  tbe  Bill."  "Instead  of  the  words 
of  the  Bill  now  in  use  preceding  the  interrogating  part  thereof,  and  beg;inDing 
with  the  words, '  To  the  end,  therefore,'  there  shall  hereafter  be  used  words  in 
tbe  form  or  to  the  effect  following :  '  To  the  end,  therefore,  that  the  said  defend- 
aoto  may,  if  they  can,  show  why  yovr  orator  should  not  have  the  relief  beraby 
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Indeed,  it  may  be  laid  down  as  a  general  rule,  sabject  to  the  ex- 
ceptions above  stated,  tbat  the  defendant  cannot,  by  answering^, 
excuse  himself  from  making  a  full  answer  of  discovery.*    And, 


prayed,  and  mAy.ttpon  their  aeTer&I  and  respective  corporal  oaths,  and  accord- 
iDg  to  the  best  and  utmost  of  their  several  and  reapectJve  knoirledgc,  remem- 
brance, information,  and  belief,  fuU,  trae,  direct,  and  perfect  aniver  make  to  such 
of  the  several  ioterrogatories  herein  afternumbered  and  BCt  forth,  ub/  Ihe  note 
hereunder  written  they  are  reapeclively  required  l«  answer ;  thai  ii  to  saj- :  "  ). 
Whetber,&e.  2.  Whether, &c.' "—"  A defendantahall be atIiberty,byaiuwcr,to 
decline  answering  any  interrogatory  or  part  of  an  iaterrogatoiy,  from  answeaiiig 
which  be  might  have  protected  bimEelf  by  demurrer ;  and  he  shall  be  at  liber^ 
so  to  decline,  notwithstanding  he  shall  answer  other  parts  of  the  Bill,  framirhich 
he  might  have  protected  himself  by  demurrer."  All  theso  Bnles,  except  Rule 
S9,  are  borrowed  from  late  English  Rules  adopted  in  Chancery  upon  the  tatat 
mlijcut.  See  Orders  in  Chancery,  1841,  Orders  10-19,  1  Phill.  &  Craig,  9!  l- 
373.  Sea  Ante,  §608,  609,  610;  1  Howard,  R.  Introd.  53;  17  Peters,  K 
App'x,  67. 

1  Uare  on  Discov.  255,  256  ^  2  Danielt,  Ch.  Pr.  348,  249 ;  Bank  of  Utic»  c. 
Messereau,  7  Paige,  R.  517.  la  this  last  case,  Mr.  Chancellor  Walworth  said 
(p.  518:)  ■'  It  is  a  general  rule  of  pleading  in  this  Coart,  that  if  the  defendaiit 
attempts  to  make  his  defence  by  answer,  instead  of  pleading  or  demurring  to  (he 
Bill,  he  must  answer  fully ;  that  is,  he  must  answer  the  whole  of  the  slatemenls 
and  charges  contained  in  the  Bill,  and  alitheinterrogatorieslegitimately  founded 
upon  them,  so  far  as  they  are  necessary  to  enable  the  complainant  to  have  a  com- 
plete decree  against  him.  This  was  the  ancient  couno  of  proceeding  in  this 
Court,  as  recognized  by  Lord  Maccles6eld,  in  Stephens  o.  Stephens,  and  fol- 
lowed by  the  decisions  of  Lord  King,  in  Edwards  v.  Freeman,  and  in  Richard- 
son V.  Mitchell,  Sol,  Cas.  in  Ch.  51.  And  it  proceeds  upon  the  principle,  that 
the  complainant  is  entitled  to  a  full  discovery  of  all  facts  alleged^in  the  Bill, 
which  may  be  important  to  the  complainant  in  the  suit,  in  caae  he  should  tnc- 
ceed  in  showing,  that  the  particular  defence  attempted  to  be  set  up  in  the  an- 
swer is  false  or  unfounded.  If  the  defendant  pleads  or  demurs  to  the  Bill,  the 
complainant  is  not  deprived  of  any  part  of  his  discovery  if  the  defence  intended 
to  be  insisted  on  is  unfounded  in  law  or  nntme  in  point  of  &ct.  For,  if  the 
pica  or  demurrer  is  disallowed,  the  defendant  may  still  be  compelled  to  put  in 
his  answer  and  make  the  discovery  sought  by  tbo  Bill ;  and  if  the  plea  ia  over- 
ruled as  false,  aC  the  bearing,  the  complainant  will  be  entitled  to  a  decree  accord- 
ing to  the  case  made  by  hie  Bill ;  and  the  defendant,  if  necenary,  may  be  exam- 
ined on  interrogatories.  Bnt  where  the  defendant  pnta  in  an  answer  denying 
■ome  particular  allegation,  which  is  necessary  to  the  complainant's  title  to  relief, 
and  puts  every  other  allegatinn  in  tho  Bill  in  issue  by  a  general  traverse  in  tbe 
usual  form,  it  is  evident,  that  the  complainant  at  the  hearing  will  be  required  to 
prove  many  things,  as  to  which  be  was  entitled  to  a  discovery,  if  the  particnbr 
defence  set  up  in  the  answer  should  turn  out  to  be  false  and  unfounded.  It  is 
■tot  a  tittle  surprinng,  Uierefore,  that  tlie  ancient  rale  of  pleading  should  ever 
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dierefore,  it  is  very  far  from  being  generally  true,  as  is  some- 
times alleged  in  the  books,  that  a  defendant  may,  by  answer, 


have  been  departed  from  in  tbe  Court  of  Cbaacer}'  in  EngUnd,  except  in  tlioee 
cases,  where  the  discovery  Boagbt  was  of  such  a  nature,  that  the  defendant  ccndd 
not,  under  anj  circamstAoceB,  be  required  to  make  it ;  aa  where  it  would  be  a 
breach  of  profeanonal  confidence,  or  wouM  criminate  himself,  or  nibject  him  to 
a  peoaltf  of  forfeiture.  Shortly  after  the  American  Revolution,  however,  the 
ancient  role  on  thja  Bubject  was  attempted  to .  be  changed  in  the  English  Court 
of  Chancery ;  or  rather  exceptions  were  introduced  tma  time  to  time,  which,  if 
continued,  would  in  the  end  have  left  but  seij  little  difference  in  substance  be- 
tween an  answer  and  a  plea.  When  Lord  Eldon  afterwards  held  the  great  seal, 
he  became  dissatisfied  with  the  new  practice,  of  permitting  a  defendant,  by  bis 
answer,  to  refose  to  pve  a  full  answer ;  though  I  am  not  aware,  that  his  Lordslup 
repodiated  it  by  any  direct  deosion.  The  cases  of  Bowe  v.  Teed,  15  Yea.  B. 
372,  and  Soroerville  n.  Mackaj,  16  Vea.  R.  38!,  show,  however,  that  he  was  pre- 
pared b>  do  eo,  whenever  a.  case  should  come  before  him,  prcaenting  that  point 
directly  for  his  decisian.  And  Sir  John  Leach,  one  of  the  best  ESquiQ'  judges 
who  has  occupied  a  seat  npon  the  bench  of  the  English  Court  of  Chancery  since 
the  time  of  Lord  Hardwicke,  soon  after,  in  the  case  of  HaEOrrodo  v.  Maitland 
3  Madd.  R.  70,  declared  in  &vDr  of  the  ancient  rule  on  this  subject;  saying,  in 
terms,  that  he  thought  it  so  oieful  a  rule,  that  he  should  always  adhere  to  it 
Since  which  time,  the  ancient  rale  of  pleading  appean  to  have  been  followed  in 
England."  Ur.  Dsniell  says :  "  It  is  to  be  observed,  t^t  this  rule  is  applicable 
to  all  cases,  where  the  defence,  intended  to  be  set  up  by  the  defendant,  extends 
to  the  entire  subject  of  the  snit ;  such,  for  instance,  as  that  the  plaintiff  has  no 
right  to  equitable  relief, — or  that  he  has  no  interest  in  the  subject, — or  that  tbe 
defendant  himself  has  no  interest  in  the  subject, — or  that  he  is  a  pur- 
chaser for  a  valuable  consideration, — that  the  Bill  does  not  declare  a  pop- 
poee,  for  which  Eqnity  will  OKume  a  jnrisdiction  to  compel  a  discovery,— or  that 
the  plaintiff  is  under  some  personal  disabOi^,  by  which  he  is  incapacitated  to 
sne ;  in  all  these  cases,  a  defendant,  who  does  not  avail  himself  of  the  objeeliou 
to  answering,  either  by  demurrer  or  plea,  but  submits  to  answer  the  Bill,  mnst 
answer  it  fully  (Hare  on  Discov.  2Jt6)  ;  unless  he  ccnnee  within  any  of  tbe  cases, 
which  have  been  before  pointed  out,  as  affording  a  special  ground  for  objecting 
to  the  discovery  sought,either  because  the  discovery  may  subject  him  to  pains 
and  penalties,  or  to  a  forfutnre,  or  to  something  in  the  nature  of  a  foifeiture ; 
or  because  it  is  immaterial  to  the  relief  prayed ;  or  becanse  it  may  lead  to  a  di*> 
closure  of  matters,  which  are  the  subject  of  pnrienional  confidence,  or  of  the  de- 
fendant's own  title,  in  cases  where  there  is  not  a  sufficient  privity  between  him 
and  the  plaintiff  to  warrant  the  latter  in  requiring  a  diaclosnre  of  it  The  prin- 
ciple, upon  which  the  Court  proceeds,  in  exempting  adefendantfivm  adlscoveir 
under  any  of  the  above  drcumstances,  has  been  folly  Awnssed  in  conudering 
the  grounds,  upon  which  a  defendant,  altboogh  bo  does  not  ol»iect  to  tbe  relief, 
provided  the  plunUff  makes  out  a  case,  which  may  entitle  him  to  it,  may  demttr 
E4).  n~  it 
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BTEul  himself  of,  and  insist  upon  every  ground  of  deCenee, 
which  he  could  use  by  way  of  demurrer,  or  of  plea,  to  the  BUI.* 

lo  Hie  diMoreiy  Bought  It  ia  odI/  necenaiy,  therefore,  to  repe&t  in  this  plaoe, 
what  hai  been  before  stated,  th&t  if  a  defeDdant  objects  to  k  puticiilar  ducortaj 
npou  any  of  the  grounds  above  itated,  he  may,  where  the  grounds  upon  which 
he  maj  object  appear  upon  the  Bill,  decline  making  such  discoveiy  hy  lubaiit- 
■cm  in  hia  atiflwer."  3  DanieU,  Cb.  Pr.  248,  !49 ;  S.  P.  Hare  on  Diaeov.  i&S, 
U6. 
1  Cooper,  £q.  n.  812 ;   AnU,  g  4S9,  60S,  607,  note,  647,  816  and  noU;  Mitf 

£q.  PL  by  Jeiemr,   209 ;  v.  HanisoD,  4  Madd.  R.  S62.    The  qocition, 

whether  a  pvty  can>  .by  a  disclaimer  by  answer,  and  incisting  that  be  had  no 
title,  aTcud  a  foil  aniwer,  has  given  rise  to  some  diveratj'  of  ojuuion.  See  UitC 
£q.  PL  bj  Jeremy,  2SS  ;  Id.  188 ;  liare  on  Discor.  236-359 ;  Ante,  §  S38, 
888  a.  It  was  alao  formerly  thooght,  that  the  defendant  might  arail  himself  by 
answer,  of  the  protection  of  being  a  bona  ^e  pnrcbMer  for  a  valoable  eon- 
■deration  witiutut  notice.  But  that  doctrine  is  now  OTOrtonied.  Fortariington 
«.  Sonlby,  7  Sim.  K  28 ;  Mitf.  Eq.  PL  by  Jeremy,  807,  note  (&)  ;  Id.  188, 283; 
Ante,  §  603,  810.  There  are,  however,  some  cases  which  app^v  to  interfere 
with  the  general  rule  stiit«d  in  Jhe  text  Lord  Redesdale  has  commented  on 
diem  in  the  fiiUowiiig  passage  :  "  Although  the  defendant,  by  his  answer  denies 
llie  tide  of  the  plaintiff;  yet  in  many  cases  he  must  make  a  discovery  prayed 
by  the  Bil),  although  not  material  to  the  plaintiff's  title,  and  althongii  the 
pluntiff,  if  he  has  no  title,  cap  have  no  benefit  from  the  diocoTeiT'.  As 
if  a  Bill  ia  filed  for  tithes,  pi»ying  a  discovery  of  the  qaantity  of  land  in 
the  defendant's  poaasanon,  and  of  the  valne  of  the  tithes,  although  Hm  de- 
fendant insists  apon  a  modoa,  or  upon  an  exemption  firom  payment  of 
tithes,  OF  absolntely  denies  the  plaintiff's  title ;  he  must  yet  answer  to  the 
quantity  of  land  and  value  of  the  tithes.  Or,  if  a  Bill  is  filed  against  an 
«»cntor  by  a  creditor  of  the  testator,  the  executor  must  admit  assets,  or  aet 
forth  an  aooount,  although  he  denies  the  debt.  But,  where  the  defendant  seta 
np  a  title  in  himsdf,  ^paienUy  good,  and  which  the  plaintiff  mast  remove  to 
found  his  own  title,  the  defendant  is  not  generally  compelled  to  make  any  £s- 
oovery,  not  material  to  the  trial  of  the  qneation  of  title.  Thus,  where  a  teetatof 
devised  his  real  estate  to  his  nephew  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  reversion  to  his  right  heirs,  and  made  his  nephew  execu- 
tor and  revdnaiy  legatee  of  his  will ;  and  on  the  death  of  the  nephew,  his  son 
entered  as  tenant  in  tail  under  the  will ;  upon  a  Bill  filed  by  the  heir  at  law  of 
the  testator,  insiating,  that  the  son  was  illegitunate,  that  the  limilatjona  in  the 
will  were  Aerefore  apeni,  and  the  plaintiff  became  entitled,  as  heir  to  the  r«al 
eatate,  and  praying  an  account  of  the  personal  estate,  and  application  in  dis- 
charge of  debts  and  incumbrances  on  the  real  eatate ;  the  defendants,  against 
whom  the  account  waa  aonght,  insisted  on  the  title  of  the  aon,  as  tenant  in  twl 
under  the  will,  and  that  they  were  not  bound  to  discover  the  personal  estate, 
until  the  pUiotiff  had  established  his  title.  Exceptions  having  been  taken  to 
flu  answer,  and  allowed  by  the  Master,  on  ezceptkm  to  his  repmt,  die  ezcep- 
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Thus,  for  example,  it  is  now  settled,  that  a  defendant  cannot  by 
answer  set  up  as  a  defence  to  a  Bill  for  discovery  and  relief, 
that  he  is  a  bond  Jide  purchaser  for  a  valuable  coDsideration 
widiout  notice  ;  hut  if  he  means  to  insist  upon  it,  be  must  do 
it  by  way  of  plea;  because,  if  be  answers  at  all,  he  most  an- 
swer fnlly.'  On  the  other  hand,  it  is  equally  clear,  that  the 
statute  of  limitations  and  lapse  of  time  may  be  relied  upon  as 
a  defence  by  answer,  aa  well  as  by  plea  and  demurrer.^ 

§  8418.  We  shall  now  proceed  to  the  consideration  of  the 
nature  and  form  of  an  answer,  premising,  however,  that,  where 
there  are  several  defendants,  eadi  is  entitled,  if  he  chooses, 

tioni  to  (be  answer  were  ovenuled  ;  tba  Conrt  dutinpiislied  tlui  cue,  which 
showed  ^primS/acie  title  in  the  defendant,  the  son  of  the  nephew,  from  a  mere 
denial  of  the  plaintiff's  title.  So,  when  a  Bill  claimed  the  tidie  of  labbits  on 
alleged  eastern,  and  the  defendant  denied  the  cnatom,  it  was  determined,  that 
the  defendant  was  not  bound  to  set  forth  an  acflVnnt  of  the  nbtntt,  alleged  to  be 
tithable.  And  a  like  determination  was  made  upon  a  claim  of  wharfage  againit 
common  right,  ^le  title  not  having  been  establUhed  at  law.  Bat  where  a  dis- 
cover; is  in  any  degree  connected  with  the  Utle,  it  shoold  seem,  that  a  defend- 
ant cannot  protect  himself  by  answer  frota  making  the  discovery.  And  in  tbs 
case  of  an  accoont  required,  wholly  independent  of  the  title,  the  Coort  haa 
declined  laying  down  any  general  rule  ;  deciding,  ordinarily,  npon  the  circum- 
ilances  of  the  particolar  case.  Thna,  to  a  BUI  stating  a  partnerthip,  and  seek- 
ing an  acconnt  of  tranMCtions  of  the  alleged  partnenhip,  the  defendant  by  his 
answer  denied  the  partnership,  and  declined  sclUne  forth  the  acconnt  required, 
insisting,  that  the  plaintiff  was  only  bis  servant ;  and  the  Court,  conceiving  the  ac- 
count sought  not  to  be  material  to  die  title,  overruled  exceptions  to  the  answer  for 
not  setting  forth  the  account  And,  where  a  plea  has  been  ordered  to  stand  for 
an  answer,  with  liberty  to  except  to  it,  as  an  insufficient  answer,  the  Court  has 
■ometimes  limited  the  power  of  excepting,  so  as  to  protect  the  defendant  from 
setting  forth  acconots,  not  material  to  the  pltuntiff's  title,  whero  that  title  has 
been  very  doubtful."  Uitf.  £q.  PI.  by  Jeremy,  310-313.  See  Hare  on  Discov. 
247-2SS;  Id.  SG6-S60,  298-300.  See  aim  Cooper,  £q.  PI.  315,  316  ;  Ante, 
§  681  a. 

1  Portarlington  v.  Soolby,  7  Sim.  E.  28;  Orey  v.  Leif^ton,  2  Sim.  &  Stn. 
is* ;  Gordon  n.  Shaw,  14  Simons,  B.  SS3 ;  Ante,  §  603,  810.  But  saa  Ante, 
S  646,  847,  where  the  present  countervailing  Rule  of  the  Supreme  Conrt  is 
■Utedi  Poet,  §8^1. 

>  Ante,  g  S03,  751 ;  2  Story  on  £q.  Jurisp.  g  1620,  1531.  See  also  Chol- 
mondeley  v.  CUnton,  2  Jac.  &  Walk.  1,  138-152;  Elmendorf  o.  Taylor, 
10  Wheat.  R.  168;  Piatt  p.  Vatlier,  9  Fetors,  R.  405,  416,  417;  Boom  v. 
Chiries,  10  Pelen,  R.  177. 
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(anbject  to  ao  ultimate  question,  as  to  costs,  if  the  proceeding 
is  oppressive,)  to  put  in  a  separate  answer,  although  they  liare 
a  common  defence.  But,  under  tbe  latter  circumstances,  it  is 
most  common  for  them  to  put  in  a  joint  answer,^  It  majr  also 
be  here  added,  that  a  defendant  need  not  generally  answer  to 
any  part  of  tiie  charges  of  a  Bill,  except  what  apply  to,  or 
concern  himself.^ 

§  84fQ.  And,  in  the  first  place,  in  relation  to  the  nature  of 
an  answer.  An  answer  generally  controverts  the  facts  stated 
in  the  Bill,  or  some  of  them,  and  states  other  facts  to  show 
the  rights  of  the  defendant  in  the  sul^ect  of  the  suit.  Bat 
sometimes  it  admits  die  truth  of  tbe  case  made  by  tbe  Bill, 
md,  either  with,  or  without  stating  additional  &cts,  submits 
the  questions,  arising  upon  the  case  thus  made,  to  the  judg- 
ment of  the  Court.'  If  an  answer  admits  tbe  facta  stated  in 
the  Bill,  or  such  as  arennaterial  to  the  plvntiff's  case,  and 
states  no  new  facts,  or  such  only  as  tbe  plaintiff  b  willing  to 
admit,  no  further  pleading  is  necessary.  The  answer  is  con- 
sidered as  true ;  and  the  Court  will  decide  upon  it.*  But,  if 
the  answer  does  not  admit  all  the  facts  in  tbe  Bill,  material  to 
the  plaintiff's  case,  or  states  any  fact,  which  the  plaintiff  is  not 
disposed  to  admit,  tbe  trutb  of  tbe  answer,  or  of  any  part  of 
it,  may  be  denied ;  and  the  sufficiency  of  tiie  Bill  to  ground 
tbe  plaintiff's  titie  to  the  relief,  which  he  prays,  may  be  asserted 
by  a  replication,  which  in  this  case  also  concludes  the  pleadings 
according  to  the  pr^ent  practice  of  the  Court.' 

§  849  a.  An  answer,  which  contains  facts,  wbidi  are  not  re- 


>  Tan.  Saodan  e.  Moore,  1  Rms.  B.  441 ;  S,  C.  2  Sim.  &  Stn.  009;  Darii  f^ 
Davidson,  4  McLean,  186.  [In  whit  ca««  it  ii  proper  for  seTeral  defendaali, 
who  appear  hy  Uie  same  solioitor,  to  pot  in  aepantte  answen,  see  Fenti  tr,  H»«- 
lej,  2  Barb.  Ch.  B.  SB2.] 

>  Mitf.  £q.  PL  by  Jeremy,  858  note  (d) ;  Cooper,  Eq.  PL  81S ;  Nemnau  •. 
Qedirej,  2  Bro.  CL  R.  Sit;  Greelef  on  ETid.  IT,  18;  Hare  cm  Dmar. 
160-162. 

3  Mitf.  Eq.  n  by  Jeremy,  IS,  16. 

*IUd.  sit^ 
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spataive  to  any  allegations  or  interrogatorieB  in  the  Bill,  is  not 
evidence  for  the  defendant ;  but  the  facta  must  be  established 
by  him,  if  material,  by  independent  proof.  It  is  otherwise, 
where  the  answer  is  responsive  to  the  Bill ,'  for  in  snch  a  caae 
it  is  evidence  for  the  defendant,  and  the  plaintiff  must  over- 
come it  by  the  counter  evidence  of  two  witnesses,  or  of  one 
witness,  and  strong  circumstances  in  corroboration,  otherwise  it 
will  prevail.^ 

§  850.  An  answer  in  cases,  where  relief  is  sought,  properly 
consists  of  two  parts ;  and,  in  fact,  performs  a  double  office. 
It  consists,  first,  of  the  defence  of  the '  defendant  to  the  case 
made  by  the  Bill ;  and,  secondly,  of  the  examination  of  the 
defendant  on  oath,  as  to  the  facts  charged  in  the  Bill,  of  which 
a  discovery  is  sought,  and  to  which  interrogatories  are  usually 
addressed.^  It  combines  together,  therefore,  two  proceedings, 
which  in  the  Civil  Law  are  complexly  separated ;  and  which 
also  are  separated  in  the  practice  of  the  Ecclesiastical  Courts, 
although  not  always  in  the  Courts  of  Admiralty.'  In  the 
Civil  Law,  as  we  have  seen,  the  defendant  first  puts  in  his 
defensive  allegation  to  the  claim  made  by  the  plaintiff;  and, 
after  an  answer  to  that  is  put  in,  the  plaintiff  propounds,  in  a 
sort  of  supplemental  hbel,  called  the  HbeUug  artieulaiua,  his 
interrogatories  respecting  the  charges  made  in  the  positions  of 
the  plaintiff,  as  they  are  called  (that  is,  in  his  Bill  of  com- 
plaint) ;  and  the  defendant  then  responds  to  those  interrogato- 
ries.* In  the  Ecclesiastical  Courts,  where  also  the  defendant 
is  required  to  make  an  answer  or  discovery  upon  oath,  the 
answer  to  the  interrogatories  is  in  a  wholly  distinct  instrument 

I  2  Storj  on  Eq.  JoriBp.  g  1928,  1S29,  and  case*  there  cited ;  Bank  of 
United  State*  v.  Bererly,  1  How.  Snp.  Ct  B.  184 ;  S.  C.  17  Feteni,  B.  128 ; 
Flagg  V.  Mann,  2  Sumner,  B.  189 ;  Daniel  t>.  MJtchiU,  1  Siorf,  B.  172,  188; 
UnicBi  Bank  of  Geoi^town  o.  Geaiy,  6  Fetera,  B.  99 ;  Claike'a  Executon  o. 
Tan  Reimsdjk,  9  Cranch,  IBS,  ISO. 

»  Mitf.  Eq.  PI.  by  Jeremy,  15, 18. 

3  GUb.  For.  Bom.  80,  91,  218  ;  Ante,  ;  39  ;  Gredey  on  EtoL  16. 

*  GUh.  For.  Bom.  90,  91,  218 ;  Ante,  g  89. 
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firom  the  responaive  allegation  (as  it  is  called)  to  tbe  libd, 
which  contains  the  defence  of  the  defendant.'  In  a  Bill  in 
Equity,  both  of  these  distinct  parts  are  united  in  one  instm- 
ment,  called  an  answer.  And  this  ambigui^  in  the  use  of  die 
word,  answer,  importing  this  double  sense  and  office,  has  some- 
times led  to  erroneous  dedsions,  and  to  no  small  confusion  in 
language.^ 

§  851.  There  are  many  cases,  in  which  a  defendant  cannot 
avail  himself  of  his  defence,  in  any  other  form  than  by  an  an- 
swer. Thus,  if  a  defence,  which  can  be  made  to  a  Bill,  om- 
sists  of  a  variety  of  drcumstances,  so  that  it  is  not  proper  to  be 
offered  by  way  of  plea ;  or  if  it  is  doubtful,  whether,  as  a  plea, 
it  will  hold ;  the  defendant  may  set  forth  the  whole  by  way  of 
answer,  and  pray  the  same  benefit  of  so  much  as  goes  in  bar, 
as  if  it  had  been  pleaded  to  the  Bill."  Or,  if  the  defendant  can 
offer  a  matter  of  plea,  which  would  be  a  complete  bar ;  but  be 
has  no  occasion  to  protect  himself  from  any  discovery  soo^^ 
by  th^  Bill,  and  can  offer  drcumstances,  which  he  conceives  to 
be  favorable  to  his  case,  and  which  he  could  not  o&r  together 
with  a  plea,  he  may  set  forth  the  whole  matter  in  the  same 
manner.*  Thus,  if  a  purchaser  for  a  valuable  consideration, 
clear  of  all  charges  of  fraud  or  notice,  can  oSer  additional  dr- 
cumstances in  his  favor,  which  he  cannot  set  forth  by  way  (^ 
plea,  or  of  answer  in  support  of  a  plea,  such  as  the  expending 
of  a  considerable  sum  of  money  in  improvements  with  tbe 
knowledge  of  the  plaintiff;  it  may  be  more  prudent  to  set  ont 
the  whole  by  way  of  answer,  thaa  to  rely  on  the  single  de&nce 

1  Oredej  on  End.  IS;  Htu«  on  DiscOT.  S23-398  ;  Wigram  on  Poiiila  of 
Discov.  11,84,118,  lU,  Irt  edit;  Id.  10,  n,l8,  S61-268,  S9S-S24,  Sdedit; 
Ante,  §  89,  and  note. 

ilbid. 

3  Uitf.  £q.  PI.  bj-  Jeiemj,  SOS.  Where  a  defendant,  neither  pleading  ma 
demnning  to  anj'  part  of  a  BiU,  answer*  it,  whether  soffidently  or  iiuafficien(l7i 
be  ii  generailj  thenceforth  precluded  from  filing  a  plea  in  tbe  mi^  notwilli- 
daading  the  Bill  be  amended.    Eadale  v.  MolTneaz,  S  CoUyer,  638. 

*Ilrid. 
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by  way  of  plea ;  onless  it  is  material  to  prevent  the  disclogiire 
of  any  circnmatance  atteading  his  title.'  For  a  defence,  which, 
if  insisted  on  hy  plea,  would  protect  the  defendant  from  a  dis- 
oovery,  will  not  in  general  do  so,  if  offered  by  way  of  answer.' 
§  85S.  Ad  answer  must  be  full  and  perfect  to  all  the  mate- 
rial allegations  in  the  BilL  It  must  confess,  avoid,  deny,  or 
traverse  all  the  material  parts  of  the  Bill.'  It  must  state  facts, 
and  not  argimients.*  It  is  not  sufficient  that  it  contains  a  gen- 
eral denial  of  the  matters  charged  ;  hat  there  must  be  an  an- 
swer to  the  sifting  inquiries  upon  the  general  snbject.'     It 

1  MitT.  £q.  FL  lijr  Jeremy,  80S,  309 ;  Wignm  on  Pcanta  oT  JXacQT.  191-198, 
1st  edit;  Id.  190-20!,  2d  edit;  Ante,  §  846,  847. 

■  Ibid.  But  see  Rates  in  Equity  of  the  Sapreme  Conit  of  the  United  Slate*, 
1842,Bale89;  Ante,  $  846,  84T. 

3  Com.  Dig.  CbueeiT,  K.  ! ;  Pr.  Beg.  in  Cbu.  6. 

*  Cooper,  Eq.  PL  318. 

0  Cooper,  Eq.  FL  S18  ;  MonntTord  t>.  Taylor,  6  Vea.  192;  Hepbnra  v.  Dn- 
nnd,  1  Bro.  Cb.  R.  SOS ;  Prout  v.  Undorirood,  2  Cox,  135 ;  Uiles  t>,  AHIet, 
7  Foiter,  447.  Upon  this  aobject,  Mr.  Ddniell  says :  "  It  may  be  observed,  that 
where  the  Bill  aaked,  whether,  on  the  marriage  of  a  perwn,  a  settlement  of  the 
property  of  hia  wife  waa  not  executed ;  an  answer,  that  no  settlement  of  any 
property  was  execnted  at  the  marriage  of  the  penon  menUoned,  was  held  to  be 
inaafficient ;  Sir  John  Leach,  Vice-  Chancellor,  being  of  o^union,  that  although  it 
is  tnie,  that  the  general  answer  in  the  above  case  included  in  it  an  answer  to 
the  particolar  inquiry,  yet  such  a  mode  of  answering  might,  in  some  cases,  be 
resorted  to,  in  order  to  escape  from  a  material  discoreiy.  It  is  right,  howCTer, 
to  notice,  that  in  a  recent  case  in  the  Court  of  Exchequer,  the  proportion  laid 
down  by  Sir  John  Leach  was  coosidered  as  loo  general ;  and  it  was  held,  that 
although  the  maxim  that  dolut  lalet  in  generalSna  is  applicable  in  some  eases,  it 
is  not  so  in  all.  In  that  caae  the  Bill  inquired,  Whether  the  defendant  had  not 
now,  or  whether  he  bad  not  at  some  time,  and  when,  in  his  possesrion,  cnstody, 
or  power,  fi>nr  books  which  were  spcufied  in  Uie  Bill  1  The  defendant  denied, 
that  he  had  in  his  |inssi  ■liim  or  power  the  fonr  books  in  the  Bill  mentioned,  or 
Uiat  he  had  then  or  ever  had  any  books  relating  to  the  nialten  inquired  after  by 
the  Bill,  tun  and  except  those  sat  forth  in  his  schedole ;  and  upon  an  exception 
being  taken  to  the  answer,  the  Court  held  it  to  be  sufficient.  There  can  be  no 
doubt,  however,  that  the  policy  of  proceedings  in  this  Court  is,  that  a  general 
denial  is  not  enough,  but  there  must  be  an  answer  to  siiting  inquiries  upon  the 
general  question  ;  and  the  advantage  of  such  policy  is  strongly  illustrated  by  the 
circumstance  referred  to  in  Hepburn  t>.  Dorand.  In  that  case,  the  defendant, 
Ur.  Dniand,  was  interrogated  by  die  Bill,  whether  he  had  not  received  certain 
nnu  of  money,  |qpedfied  in  the  Bill,  in  the  character  of  a  ship's  hosband.   In 
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shoald  also  be  certain  in  its  allegatioaB,  as  far  as  practic^le.' 
To  so  mach  of  the  Bill,  as  it  is  necessary  and  material  for  the 
defendant  to  answer,  he  must  speak  directljr  and  witboat  en^ 
sion ;  and  he  must  not  merely  answer  the  several  chaiges  lite- 
rally ;  but  he  must  confess  or  traverse  the  substance  of  eadi 
charge.^  Thus,  if  a  defendant  is  charged  with  having  in  his 
possession,  custody,  or  power,  books,  papers,  or  writings,  &C., 
a  statement  in  his  answer,  that  there  are  cert^n  books,  papers, 
or  writings,  &c.,  in  the  West  Indies,  the  paiticnlars  of  wbidi 
he  is  unable  to  set  forth,  without  any  answer  as  to  the  lact, 
whether  they  are  in  the  defendant's  possession,  costody,  or 
power,  will  be  insufficient ;  for  if  the  defendant  admits  the 
books,  &c.,  to  be  in  his  possession,  custody,  or  power,  the  plain* 
tiff  may  make  a  motion  calling  upon  the  defendant  to  prodoee 


hia  anaver,  lie  swore  tlmt  he  Iiad  not  received  any  Bnnu  of  monej  wfaatercr, 
except  Cbose  eet  fortli  ia  the  schedule  to  his  auavrcr,  in  which  Kfaedule  the  smiw 
specilied  in  the  Bill  were  not  compriied,  bat  he  did  not  otherwiM  aniwer  the 
interrogatoiT'.  On  exceptions  being  taken  to  the  Matter's  report  upon  the  suffi- 
ciency of  the  answer,  Lord  Thnrlow  declared  himMlf  to  be  of  opinion,  that  a 
man  could  not  deny,  generally,  particular  charges  which  tended  to  falafy  sneh 
genera]  denial,  and  tbereTore  held  the  answer  insufficient ;  and  it  appean  by  k 
note  of  the  Keporter,  that  it  tamed  out,  in  point  of  fact,  that  Mr.  I>utand  aftep- 
waids  recollected  the  receipt  of  the  particular  sums,  and  admitted  them  by  Us 
farther  answer.  But  although  the  Court  requires,  that  all  the  particular  inqomea 
should  be  answered,  as  well  as  the  general  question,  it  will  be  no  Direction  toAe 
answer  to  thepartielar  interrogatory,  that  the  defendant  has  not  answered  it  so 
particularly  as  to  meet  it  in  all  its  terms,  provided  it  is  with  reference  to  the  charge 
upon  which  iiie  interrogatory  is  founded,  and  the  object  of  the  Bill  &iriy  and 
subatantially  answered.  It  is  also  to  be  noticed,  that  if  any  of  the  particoJar 
inquiries  are  as  to  matters  which  are  totally  immaterial  to  the  case,  the  defend- 
ant  need  not  answer  them.  Thus,  where  a  Bill  required  Qia  defendant  to  aet 
forth,  whether  certain  bonds  were  not  given  for  a  valuable  and  bonSfide  conad- 
aertioD,  and  if  not,  for  what  conuderalion  they  were  given ;  and  the  ddendaat 
denied,  that  snch  bonds  (if  pven)  were  ^ven  for  a  valu^le  and  bim&fidt  conndep- 
ation,  but  did  not  answer  as  to  any  other  consideration ;  the  Court  of  Exche- 
quer held,  that  the  question  need  not  be  answered,  because  the  law  knows  of  no 
other  consideration  than  a  bon&fide  consideration."  2  Daniell,  Ch.  P.  S60,  361 ; 
Bally  V.  Kenrick,  13  Price,  R.  291 ;  Daniell  v.  Bishop,  18  Price,  R.  16. 

ilMontEq.  n.  184. 

3  Mitf.  £q.  PI.  by  Jeremy,  309,  810. 
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them ;  aad  the  Court  will,  upon  audi  motion,  order  them  to  be 
brought  in  within  a  reasonable  time.^  And  so,  where  a  de* 
fendant  stated  in  his  answer,  that  he  had  not  certain  books, 
papers,  and  writinga,  in  hia  possession,  cnstody,  or  power, 
becaose  they  were  coming  over  to  this  country-,  it  was  held, 
that  they  were  in  his  power,  and  that  the  defendant  ought  to 
have  so  stated  in  hia  answer.^  It  may  be  olserved  here,  that 
where  books,  papers,  or  writings,  are  in  the  custody  or  bands 
of  the  defendant's  solicitor,  they  are  considered  to  be  in  the 
defendant's  own  custody  or  power,  and  should  be  stated  to  be 
so  in  his  answer,'  So,  generally,  all  the  books,  papers,  and 
documents  which  the  defendant  has  a  right  to  inspect,  proinded 
he  can  enforce  that  right,  are  deemed  to  be  in  bis  power.*  [And 
where  the  defendant  in  hia  anawer  stated  that  the  books,  con- 
cerning which  the  interrogatories  were  made,  were  in  the  joint 
custody  of  himself  and  of  his  copartners,  and  that  he  iiad  asked 
permission  to  inspect  and  make  extracts  from  the  books  to  en- 
able him  to  comply  with  the  interrogatories,  bnt  that  hia  copart- 
nera  had  revised  to  permit  liim  to  Ao  so,  it  was  held  insuffi- 
<nent,  since  the  defendant  had  not  stated  any  contract  between 
himself  and  bis  copartners  which  prevented  him  from  inspect- 
ing the  books  and  making  extracts  from  them  without  their 
permission."]  And,  wherever  there  are  particular  precise 
charges,  they  must  be  answered  particularly  and  precisely,  and 
not  in  a  general  manner,  although  the  general  anawer  may 
amount  to  a  full  denial  of  the  charges."     Thus,  where  a  Bill 


1  2  Daniell,  Cli.  Fr.  868,  aS9 ;  Farqahanon  v.  Balfonr,  Torn.  &  Rubs.  190. 

>I)nd. 

3  3  Dftoiell,  CL  Pr.  2S0. 

*  Taylor  t>.  BnndeU,  1  PbiUips,  Ch.  R.  233, 226. 

B  Stuart  0.  Lord  Bate,  12  Sim.  480.  See  Reed  r.  LaDgloii,  2  Mac.  b  Gord. 
627  ;  GIfD  V.  Caulfield,  Ifi  Jariat,  807 ;  8.  C.  e  Eng.  Law  &  Eq.  Bep.  1,  where 
the  subject  is  examined  at  lengUi ,  how  &r  a  party  may  decline  to  produce  doca- 
menti,  on  the  ground  that  they  are  in  the  custody  of  another. 

'  Mitf.  £q.  Ft.  by  Jeremy,  309,  810  ;  Cooper,  Eq.  PI.  914;  Hepburn  v.  Dn- 
nad,  I  Bro.  Ch.  B.  G08. 
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required  a  general  accoont,  and  at  the  same  time  called  opmi 
the  defendant  to  set  forth,  whether  he  had  received  particnlar 
sums  of  money,  specified  in  the  Bill,  with  many  circiuostaDoes 
Teepecting  the  times  when,  and  of  whom,  and  on  what  accounts, 
such  sums  had  been  received ;  it  was  determined,  that  setting 
forth  a  general  account  by  way  of  sdiednle  to  the  uiswer,  and 
referring  to  it  as  containing  a  full  account  <^  all  sums  of  mmiey 
received  by  the  defendant,  was  not  snflident.  And  the  plaintiff 
having  excepted  to  the  answer  on  Uiia  ground,  the  excepti<Hi 
was  allowed;  the  Court  being  of  opinion,  that  the  defendant 
was  bound  to  answer  specifically  to  the  specific  chaises  in  the 
Bill ;  and  that  it  was  not  sufficient  for  him  to  say  generally, 
that  he  bad  in  the  schedule  set  forth  an  account  of  all  sums 
received  by  him.' 

§  852  a.  Although  the  defenduit  by  bis  answer  denies  the 
title  of  the  plaintiff,  jret  in  many  cases  he  must  make  a  dis- 
covery prayed  by  the  Bill,  although  not  material  to  the  plain- 
tiff's tide,  and  although  the  plaintiff,  if  he  has  no  title,  can  have 
no  benefit  from  die  discovery,"     As  If  a  Bill  Is  filed  fur  dthes. 


'  Ibid.;  Grcaley  on  Evid.  17,  21;  Wig»m  on  Points  of  DiscoT.  Ul.aQdnoU 
(if),  1st  edit;  Id.  286,  note  (f),  !d  edit  An  anawer  which  li  manifeadf  eT»- 
tive,  Ttay  be  con»dered  as  no  answer,  and  will  be  liahlo  to  be  taken  off  the  files 
of  the  Court,     Thomas  v.  I^thbridgo,  9  Vca.  iSS  ;  Snuth  b.  Serie,  14  Ves.  415. 

1  Mitf.  £q.  PI.  hy  Jeremy,  310  ;  Swinborne  v.  Nelaon,  15  Eng.  Law  A  Eq. 
S72.  In  that  caK  the  Master  of  the  BoUs  (Sir  John  Romilley)  observed :  "  The 
question  in  this  case  is,  whether  the  defendant  ha*  sufficiently  answered  the 
plaintifTa'  Bill,  The  plaintiffs  are  possessed  of  a  patent  for  the  manufacture  of 
isinglass,  and  they  charge  the  defendant,  who  is  a  manufacturer  of  ian^ais, 
witb  baTing  infringed  their  patent,  and  they  aik  for  an  account  of  the  defend- 
ant's dealing!  and  transactions,  and  seek  to  make  him  answerable  for  the 
profits  made  by  him  in  the  manufacture  of  hia  isingtasa  according  to  the.proeesi 
diacovered  hy  the  plaintiffs.  The  interrogatories  in  question  relate  to  the  deal- 
ings and  transactions  of  the  defendant,  and  die  profits  made  by  him  in  the  busi- 
ness. The  defendant  does  not  deny  that  he  has  not  answered  these  interrogft- 
tories,  but  he  contends  that  he  is  not  bound  to  answer  lliem ;  aod  he  rests  his 
defence  on  the  principle,  that  he  disputes  the  title  of  the  ptuntiffs.  He  denie* 
the  existence  of  that  title.  He  contends  that  it  is  not,  and  that  it  will  not  anr 
be  established ;  and  he  argaes  diat  it  will  be  au  act  of  <q>presmon  on  him,  and 
contraiy  to  the  roles  and  practice  4^  the  Court,  to  compel  a  defendant  to  Mt 


-obvGoo»^lc 


CH.    XVIII.]  ANSW8BS.  7*^ 

prayiDg  a  discovery  of  the  quaotily  of  land  in  the  defendant's 
possession,  and  of  the  value  of  the  dthes,  although  the  defend- 


ont  an  accoont  t^  tbe  eaminga  miuie  bj  him,  when,  ia  tmtb,  it  may,  aod  pro1>- 
ablj  will,  turn  out  that  the  Conrt  will  not,  at  the  hearing,  direct  any  account  at 
all  to  be  taken  of  those  pTofits.  The  first  exception,  I  think,  ia  takfD  in  error, 
and  must  be  OTermled ;  hut  the  question  I  have  stated  arises  on  the  second  and 
third  exceptions.  The  defendant  relies,  in  support  of  this  position,  on  the  case 
of  Adams  v.  Fuher.  That  case  is  generally  understood  to  lay  down,  aa  a  broad 
principle,  that  tbe  right  of  the  pkintifT  to  see  the  documents  which  are  admitted 
by  the  defendant  to  be  in  bis  possossioa,  and  to  relate  to  the  subject-matter  of 
Ae  suit,  and  which  are  not  otherwise  protected,  must  depend  on  the  plaintiff 
having  established  his  right  to  relief  in  that  suit,  or  on  the  circumstance  that 
such  right  is  not  disputed  by  the  defendant.  The  Lord  Chancellor  rests  his 
decision,  refusing  to  permit  the  plaintifi'  to  inspect  the  documents  in  that  case, 
on  the  drcunutance  that  the  defendant  had  denied  the  phuntiff's  title,  and  had 
■tated  on  bia  answer  what,  if  true,  would  preclude  tbe  plaintiff  trom  maintuD' 
ing  the  snit  af^nst  bim.  The  first  question  to  be  considered  is,  whether  tbe 
answering  the  interrogatories  rests  on  the  same  principle  aa  the  production  <^ 
docamenta ;  and  if  that  question  he  answered  in  the  affirmative,  the  neat  ques- 
tion is,  whether  the  decision  in  Adams  v.  Fisher  precludes  the  jJaiutiUs  from 
obtaining  the  discovery  here  sought. 

*'  The  first  question  admits  of  an  easy  answer.  It  is  impossible  to  lay  down-  one 
role  on  this  subject  of  prodaction  of  documents,  and  another  npon  answera  to 
be  put  in  to  interrogatories.  Such  a  distinction  would  he  opposed  to  all  prin- 
ciple and  all  authority,  and  it  would,  in  truth,  be  a  mere  technicality  which 
would  be  easily  evaded,  and  which  would  give  rise  to  espenae  and  delay.  It  is 
obvious  ^lat  a  defendant  who  could  avoid  producing  a  document  by  disputing 
the  plaintiff's  title,  could  not,  on  the  same  ground,  avoid  answering  an  interro^ 
atory  respecting  iL  Tbe  only  effect  of  that  rule  would  be  to  induce  the  plaintiff 
,  to  introduce  snch  interrogatories  iato  the  Bill  as  would  compel  the  defendant 
to  set  out  at  great  length  the  contents  of  the  document  in  the  body  of  the  an- 
swer, instead  of  inserting  tbe  title  of  it  in  the  schedule ;  and  would  thus  render 
nugatory  tbe  existing  practice  of  giving  a  schedule  of  documents,  by  which 
much  expense  and  prolixity  of  proceeding  is  avoided.  I  eotertajn,  therefore, 
no  doubt  that  the  productitm  of  documents  and  the  answering  of  interrogatories 
must,  for  this  purpose,  he  treated  as  the  same,  and  that  the  second  question 
arises;  and  that  the  case  of  Adams  e.  Fisher  must  be  considered,  in  conjunction 
with  the  other  authorities,  applicable  to  this  point,  for  tbe  purpose  of  conadeiv 
ing  how  far,  on  this  answer,  the  plaintiffs  are  precluded  fh>m  obtaining  the 
discovery  they  seek. 

"  I  have,  in  conndering  this  question,  very  carefully  examined  all  the  cases  I 
am  aware  of  that  bear  on  this  point;  and  I  have  also  perused  the  various  ob- 
servations and  comments  of  the  writers  on  this  point,  the  settlement  of  which  is 
of  importance  for  the  purpose  of  avoiding  expense  and  delay  in  the  further, 
prosecution  of  nuts.    TId>  point  baa  been  conndered  in  Wignun  on  IKscovery, 
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aat  insists  upon  a  modus,  or  upon  so  exemption  from  payment 
of  tithes,  or  absolutely  denies  the  plaintiff's  title,^  he  must  yet 


and  Ike  does  not  heatata  to  Btate  tluvt,  prior  to  tbe  case  of  Adanu  v.  YiAet,  be 
had  conudeT«d  that,  in  caws  where  tbe  defendant  had  ■nbontted  to  aiuwer,  tbe 
rnleof  the  Court  irai  to  gire  to  the  pl^liff  the  Mine  full  right  of  discovery  before 
Qke  hearing  u  he  would  be  entitled  io  if  lui  right  to  relief  had  been  admitted 
or  proved,  and  the  onlj  question  between  the  partiea  waa  the  amoont  of  bii 
demand.  It  caonot  be  denied  that  the  Aindamental  principle  ii  to  be  finitid  in 
all  the  decinona  on  thii  poiDt,  wbich  ie,  that  a  defendant  who  tnbnuta  to  answer 
mnat  answer  fullj ;  that  is,  if  a  primS  facie  case  or  relief  be  made  bj  &  Bill 
calling  for  an  answer. 

"  The  defendant  may,  if  tbe  circnmstances  of  the  case  would  permit,  bring 
forward  atij  fact  or  series  of  fkcis  bj  tmy  of  plea,  to  dilute  the  right  of  tbe 
plaintiff  to  call  on  him  to  answer  dther  the  whole  of  the  Kll  or  some  particnlar 
portion  of  it  I  have  said  a  prim&  facie  case  for  i«lief,  becante,  of  eotine,  if 
there  be  not  that,  it  ought  be  raised  bj  demurrer ;  bat  that  if  he  be  nnaUe  or 
decUnes  to  take  this  coane,  be  must  technically  and  categoricall}',  answer  ererj 
statement  of  the  Bill  to  which  he  is  interrogated  wbich  can  asust  the  pUutiff' 
in  making  out  his  title  to  relief.  '  There  is  no  lUfference,'  obeerres  Sir  William 
Grant,  in  Tajlor  r.  Uilner,  11  Ves.  42, '  whether  the  Court  has  determined  that 
the  Bill  is  such  as  the  defendant  must  answer,  or  whether  the  defendant  baa  faj 
his  own  conduct  precluded  himself  fiom  rtumng  that  qnestion.'  The  importance, 
as  a  matter  of  pleading,  a£  keeping  distinct  tikese  separate  modes  of  pleading 
ean  be  scarcely  OTenatad.  To  determine  on  plea  or  demnrrer  that  Ae  delend- 
ant  most  answer  the  Bill  or  a  portion  of  it,  and  then  to  be  allowed  by  his  an- 
swer to  contend  he  is  not  bound  to  answer  that  very  same  portion  of  tbe  KD, 
would  not  only  be  contrary  to  the  rules  and  practice  of  the  Coart,  bnt  rept^ 
nant  to  good  sense,  and  create  much  confusion  and  expense.  In  truth,  this  re- 
pugnancy it  is  that  created  the  doctrine  which  at  one  time  was  pushed  so  far, 
and  carried  into  such  minute  technicality,  that  a  demoirer  or  plea  was  overmled 
by  being  coupled  with  an  answer  extending  to  some  portion  of  the  same  nud- 
ter  which  was  covered  by  the  demuner  or  plea.  This  principle  which,  if  kept 
within  proper  limits,  is  eesenlial  to  prevent  rules  of  pleading  from  falling  into 
inextricable  confusion,  t»  not  in  any  degree  affected  or  varied  by  the  cases  re- 
ferred to,  of  which  the  case  of  Wedderbum  p.  Wedderbum  is  a  good  instance. 
In  that  case,  the  defeodant  had  sought  by  plea  to  protect  himself  from  answering 
certain  questions  relative  to  partnenhip  accounts ;  tlie  Court,  on  the  ai^ument 
of  (he  plea,  thought  that  this  question  could  better  be  determined  at  the  hearing 
of  the  cause,  when  all  the  questtons  between  the  pertiea  could  be  better  under- 
stood ;  and  actMirdin^y  the  Court  directed  the  plea  to  stand  (or  an  answer,  \riA 
liberty  to  the  pluntiff  to  except,  bat  not  so  as  to  call  for  the  accounts  of  the 
partnership  subtequently  to  the  1st  of  Hay,  IBOl,  which  was  the  discovery 
•ought  to  be  protected  by  the  plea.    That  case,  and  othets  of  the  same  class,  in 

'  HitC  Eq.  PL  by  Jeremy,  810.    See,  hoverer,  OOb.  Cas.  in  Chan.  »9. 
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answer  to  the  quantity  of  land  and  value  of  the  tithes.^     Or, 
if  a  BUI  is  filed  against  an  executor  by  a  creditor  of  the  te»- 


m;  opioioD,  corrobonte  instead  df  weoken  the  du&iction  before  adverted  to. 
If  tlua  qnutioD  conld  Itave  been  nu«d  bf  tbe  answer,  where  was  the  necessity 
of  the  plea,  a  form  of  pleading  which  oould  never  hare  had  anj  eziatence  if  an 
answer  coald  equally  well  have  gerred  the  same  paipoee  ?  And  the  decision  of 
the  Court  shows,  not  Aat  tie  plea  was  not  proper  or  that  the  nme  pwnt  conld 
be  rw»ed  bj  the  uvwer,  bnt  that  in  that  and  other  ewes  of  a  limilardeacTiptwn, 
the  Conrt  was  of  opinion  that  the  benefit  of  the  plea  might,  on  the  circum- 
Btances  of  those  cases,  be  safelj  and  beneficially  reserved  until  the  hearing, 
which,  in  trnth,  admita  and  eonfinus  &e  distinction  refeired  to.  It  is  tme  that 
tUi  neceni^  of  answering  folly  is  limited  to  one  or  two  eases,  which  do  not, 
however,  weaken  or  destroy  the  principle  established.  Thus,  a  defendant  is  not 
compellable  to  produce  the  title-deeds  of  his  property  nnlesa  where  the  produc- 
tion of  them  b  essential  to  make  out  ^e  title  of  tlie  pluntifT  to  the  relief  be 
asks ;  bat  this  is  because  in  other  ease*  where,  for  instance,  tbe  recovery  of 
deeds  is  the  relief  songht,  as  in  tbe  case  of  redemption,  a  list  or  description  of 
them  is  all  that  the  plaintiff  can  require  for  the  purpose  of  the  suit  So,  also, 
a  defendant  is  not  bound  to  disclose  confidential  ccnmrnnications  between  him- 
self and  his  solicitor.  But  this  rests  (w  a  diS^nt  principle,  and  not  on  the 
denial  of  the  tide  of  tbe  plaintiff,  but  on  tlie  principle  that  the  plaintiff's  right 
to  a  discoveiy  dora  not  extend  to  a  discovery  of  the  manner  in  which  the  de- 
fendant intends  to  snpport  bis  case. 

"  It  is  not  my  intention  to  go  through  the  aittfaoritie&  It  is  mfficient  fbr  me 
to  ny,  althou^  the  etuiier  decisions  are  not  decisive  on  this  point,  that  in  the 
cases  of  Bowe  «.  Teed,  and  Somerrille  v.  Mackay,  Lord  Eldon  expressed  his 
opnion,  (thou^  without  deciding  tbe  point  undoubtedly  in  those  cases,)  that  a 
drfendant  could  not  answer  as  to  the  part  of  the  Bill  and  refuse  to  answer  the 

rest    And  Sir  John  L«acb,  in  Mazarredo  v.  Uaitland,  and  in r.  Harrison, 

4  Mad.  2S8,  treats  the  pcnnt  as  settled.  In  the  former  case  he  says,  <  A  defend- 
ant cannot  by  answer  deny  the  plaintiff's  title  and  refose  to  answer  a^  to  facts 
which  niay  be  useful  evidence  in  support  of  that  title.  He  cannot  answer  in 
part ;  if  he  answers  at  all  he  must  answer  the  wh<de  of  the  BUI.'  He  also,  in 
an  eariier  part  of  that  judgment,  states  his  O[anion  that  he  shall  always  fd- 
low  the  rale  laid  down  by  Lord  Eldon  in  the  observations  he  made  in  the 
course  of  tbe  arguments  in  those  previous  cases ;  and  so  it  has  always  been  con- 
ndered  until  the  case  of  Adams  v.  Usher.  I  am  disposed  also  to  think  that  it 
wai  not  intended  by  Lord  Cottenham  to  carry  hts  decision  to  the  extent  it  has 
been  considered  to  cover.  According  to  the  principles  supposed  to  be  estab- 
Ushedbyit,  if  an  executor  ahonld  diipot«  the  right  rf  a  legatee  or  die  debt  of  a 
creditor  suing  on  behalf  of  Imnself  and  others,  he  mi^t  resist  setting  forth  the 
aocounts  of  his  testator,  whieb  is  a  propositirai  at  variance  with  the  unifbnu  and 
settled  practice  and  doeiBions  t£  the  Coutt ;  hot  I  am  disposed  to  believe  that 

1  MtC  Eq.  FL  by  Jenny,  811 ;  Laitgham  ». ,  Haidr.  S.  180. 

■4).n.  U 


-obvGoo»^lc 


758  EQUITY   PLEASINGB.  [cH.    XTIIL 

tator,  the  executor  must  admit  assets,  or  set  forth  an  scconnt, 
thongh  he  denies  the  debt'  So,  also,  if  the  Bill  be  filed  far 
an  account  of  partnership  dealings,  the  defendant,  althongb  he 
denies  the  partnership,  must  set  forth  the  accounts.' 

S  852  h.  But  where  the  defendant  sets  up  a  title  in  himself, 
apparently  good,  and  which  the 'plaintiff  must  remove  to  fonnd 
his  Qwa  title,  the  defendant  is  not  generally  compelled  to  make 
any  discoTery  not  material  to  the  trial  of  the  question  of  title.' 
Thus,  where  a  testator  devised  his  real  estate  to  his  nephew  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  re> 
version  to  his  right  heirs,  and  made  his  nephew  executor  vbA 
residuary  legatee  of  his  will,  and  on  the  death  of  the  nephew 
his  son  entered  as  tenant  in  tail  under  the  will ;  upon  a  Bill 
filed  by  the  heir  at  law  of-  the  testator,  insisting  that  the  s<ni 
was  illegitimate,  that  the  limitations  in  the  will  were  therefore 
spent,  and  the  plaintiff  became  entitled,  as  hdr  to  the  r«al 
estate,  and  praying  an  account  of  the  personal  estate,  and  ap- 
plication in  discharge  of  debts  and  incumbrances  on  (he  real 


the  deciiioQ  oT  Adanu  v.  Fuber  waa  intended  hj  the  Lord  Chancellor  lo  he 
Uptited  to  withholding  only  the  production  of  the  documenta  which  coold  not 
anitt  the  pluntiS*  !n  making  out  his  title  to  the  relief  sought;  at  least  the  ob- 
Miratioui  made  by  his  lordship  raipecting  the  admission  of  connsel  to  the  qne*- 
tion  put  hy  the  Court,  seemed  to  point  to  this  rwnlt  ^wever  this  may  be,  the 
anthorities  which  relate  to  the  subject  were  not  commented  on,  nor  brou^t  to 
the  attention  of  the  Court;  and  after  the  most  carefol  connderation  which  I  am 
able  to  give  to  this  subject,  I  am  of  opinion  that  if  the  case  of  Adams  c.  Fisher 
goes  beyond  the  pcunt  I  have  last  suggested,  it  is  not  in  accordance  with  the 
king  line  of  authorities  before  decided  in  this  Court ;  and  therefore  if  I  have  to 
choose  between  that  case  aod  other  cases  decided  by  equally  high  aathori^,  I 
feel  myself  compelled  to  fbllow  tbgse  which  are  ahme,  in  my  opinion,  cooMrient 
with  the  princiide  on  which  pleadings  in  Equity  con  be  safdy  and  clearly  estab- 
lished. The  first  exception,  therefore,  must  be  overruled ;  bnt  I  am  of  ofwoion 
that  the  second  and  third  exceptions  must  be  allowed ;  bnt  in  the  preaent  state 
of  the  authorities  I  can  give  no  costs  on  either  side." 

t  Mit£  Eq.  PI.  by  Jeremy,  SIl ;  Bandall  t>.  Head,  Hardr.  R.  186.  See  Sweet 
V.  Tonng,  Ambl.  R.  S53 ;  U  Yes.  804;  Mitf.  Eq.  PL  by  Jeremy,  SIO,  811. 

s K.  Harrison,  4  Madd.R2fi3;  2  Daniell,  Ch.  Fr.  SM ;  Uit££q.PLby 

Jeremy,  813,  and  cases  there  cited. 

)  AGt£  iJlq.  PL  tr  Jeremy,  311. 


-obvGoo»^lc 


CH.    XTIII.]  ANSWERS.  7^ 

estate,  the  defendants  against  whom  the  account  was  sought 
iDsisted  on  the  title  of  the  son  as  tenant  in  tail  under  the  will, 
and  that  they  were  not  bound  to  discover  the  personal  estate 
until  the  plaintiff  had  estahlished  his  title.  Exceptions  having 
been  taken  to  the  answer,  and  allowed  by  the  Master,  on  ex- 
ceptions to  his  report,  the  exceptions  to  the  answer  were  over- 
ruled ;  the  Court  distinguishing  this  case,  which  showed  a 
prtmdfaeie  title  in  the  defendant,  the  son  of  the  nephew,  from 
a  mere  denial  of  the  plaintiff's  title.^  So,  when  the  Bill  dumed 
the  tithe  of  rabbits  on  an  allied  custom,  and  iiiQ  defendant 
denied  the  custom,  it  was  determined  that  the  defendant 
was  not  bound  to  set  forth  an  account  of  the  rabbits  alleged  to 
be  tithable ;'  and  a  like  determination  was  made  upon  a  claim 
of  wharfoge,  against  common  ri^t,  the  title  not  having  been 
estahlished  at  law.'  But  where  a  discovery  is  in  any  degree 
connected  with  the  tide,  it  should  seem  that  a  defendant  cannot 
protect  himself  by  answer  from  making  the  discovery;  and  in 
the  case  of  an  account  required,  wholly  independent  of  the  title, 
the  Court  has  declined  laying  down  any  general  rule,*  deciding 
ordinarily  upon  the  circumstances  of  the  particular  case.' 

§  85S.  The  answer  should,  in  general,  also  be  full  to  all  the 
interrogotaries,  founded  on  the  matters  charged  in  the  Bill, 
unless,  indeed,  they  are  clearly  immaterial.'     And  one  test  of 


1  Dud.  G«tIuD  i^  Gale,  S9  October,  1739,  in  Chan.  M.  R.  Ambl.  S&4,  cited  in 
Sweet  V.  Young.  See  alw  Gana  v.  Prior,  cited  11  Yes.  jr.,  291 ;  S.  C.  Dick. 
B.6&7;  1  Cox,  K.  197. 

«  Mitf.  Eq.  PI.  by  Jeremy,  812 ;  Kandal  v.  Head,  Hardr.  R.  186  j  S.  C.  1  Eq. 
Cas.  Abr.  85. 

■  Mitf.  Eq.  PL  by  Jeremy,  S12 ;  Northleigh  v.  Lnacombe,  AmbL  IL  612. 

iMitf.  Eq.PL  by  Jeremy,  S12;  Hall  o.  Noyes,  3  Bro.  Ch.  488. 

9  Mitf.  Eq.  PL  811,  312.  Mr.  Daniell  has  lemaHced,  that  it  does  not  appear, 
that  any  tnch  distinction,  as  is  here  suggested,  has  been  recognized  in  the  more 
recent  cases,  and  that  Ovey  «.  Ijeighton,  3  Sim.  &  Stn.  !34,  where  the  Court 
held  that  a  porchaser  (br  a  valnable  conudeialion,  not  protecting  himself  1^ 
plea,  most  answer  fiilly,  affords  a  direct  anthority  to  the  contiar}'.  S  Daniell, 
Ch.  Fr.  231 ;  Ante,  §  B(8. 

•  Knypers  v.  Dutch  Befbrmed  Chnrch,  6  F^ge,  B.  570,  G7S  \  Jodrell  n.  Sla- 
ney,  10  BearaD,  SS5 ;  Duke  of  Bnmnriek  s.  Duke  tf  Cambiiilge,  1 2  Beavan,  280. 
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materiftUty  ia  to  ascertain,  whetber,  if  the  defendant  should  an- 
swer in  the  afiirmative,  the  admiBsion  would  be  of  any  nse  to 
the  plaintiff  in  the  cause,  either  to  asfflst  his  £qiuty,  or  to 
advance  his  claim  to  relief.'  In  other  words,  to  ascertain, 
whether  the  discovery  of  the  matters  charged  is  necessary  to 
ascertwn  facts  material  to  the  merits  of  the  plaintiff's  case,  anil 
to  enable  him  to  obtfun  a  decree.'  If  it  is,  it  most  be  answciw 
ed,  for  it  is  material ;  if  not,  it  is  immataial,  and  need  not  be 
answered." 


1  Beall  t>.  fflake,  10  Geo.  460. 

>  Mit£  Eq.  PI.  bj  Jeremy,  306 ;  Agar  t>.  lUgent's  Canal  Company,  Coopor, 
Eq.  R.  212;  Ante,  §  846. 

B  Gi«aler  on  End.  1 7,  IB,  20  ;  9  Daniell,  Cb.  Pr.  24S-248 ;  Hirst  t>.  Fieree, 
i,  Price,  B.  894  ;  and  Me  Bally  v.  JCeDrick,  la  Price,  B.  291 ;  Ballj  d.  WDliaoM, 
1  McClel.  &  Yoange,  K  334;  Hare  on  Dikot.  160-162;  Id.  2S8;  B«port  of 
Chancer;  Commiasionen,  Marcb,  1826,  Appendix,  p.  2,3.  Mr.  Bell,  in  hia 
evidence  before  the  Chancery  ComitiiBaionerfl,  Bpeaha  of  tbe  practice  thiu:  "In 
respect  of  the  immateriality  it  is  very  difficult  to  draw  a  line,  aa  to  wbat  »  nift> 
terial,  and  what  is  immaterial.  A  case  veiy  frequeotly  occnra,  that  a  cleA,  m 
the  interrogatory  part  of  the  Bill,  hiu  not  distingubhed  between  what  intenog- 
atories  belong  to  one  indlTidoal,  and  what  belong  to  another ;  that  he  has  gooe 
throogh,  and  intem^ted  a  trustee  with  exactly  the  same  particalarity,  u  he 
haione  of  the  material  defendants  in  tbe  cause.  Any  gentleman,  who  nw  that, 
would  not  think  it  necenary  to  go  through  the  whole  minutite  of  the  case  in  the 
trustee's  answer;  but  wonld  probably  put  in  a  short  answer,  that  he  was  trustee 
under  such  a  deed,  and  that  he  has  or  has  not  acted  under  that  trust,  and  ■ 
perfbctly  willing  to  act,  as  the  Conrt  shall  direct.  But,  if  there  are  exceptions 
taken  to  that  answer,  there  may  be  a  great  number  of  cases  put,  I  Jhink,  where 
questions  might  be  fbnnd,  some  of  which  it  might  be  useful  to  the  plaintiff  to 
have  had  answered,  even  in  those  cases,  where  they  would  not  be  evidence 
against  any  person,  except  the  party  himself;  as  where  they  might  be  extremel/ 
useful  in  extracting  evidence  from  other  patties.  The  general  rale,  I  conceive 
to  be,  that  he  is  bound  to  answer  every  question,  that  is  asked  him,  wiUMQt 
reference  to  wheUier  it  is,  or  is  not,  material.  The  Court  wonld  probably  take 
care  that  that  rule  was  not  applied  in  such  a  way  as  to  be  oppressive  to  the  par> 
ties."  Rep.  of  Chan.  Comm.,  App'x,  S,  Q.  SI,  S2 ;  and  see  Q.  23,  83,  &c.  See 
Agar  c.  Begenf  s  Canal  Company,  Cooper,  R.  21 2;  Jones  t>.  Wi^ns,  2  Tounge 
&  Jerv.  38G  ;  and  see  Qrealey  on  Evid.  IT,  ]B,  note  (g).  Hie  recent  Soles  in 
the  English  Chancery,  1841,  Bnles  16-19,  have  modified  the  fbnuer  practice, 
and  the  defendant  need  not  now  answer  any  statement  or  charge  in  the  BiH, 
nnleaa  specially  and  particnlariy  interrogated  thereto.  These  rules  have  been 
adopted  by  the  Supreme  Court  of  the  Cnited  States.  See  Boles  in  Equity  of 
die  Snpreme  Court  of  the  United  States,  January  Term,  1848,  Bnlei  40-4S ; 
Ante,  §  S5. 
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§  853  a.  We  have  already  seen,^  that  where  a  discovery 
would  be  immaterial  to  enable  the  pluotiff  to  obtain  the  decree, 
whidi  he  seeks,  it  afibrda  one  of  the  grounds  of  exception  to 
the  rule,  that  a  defendant,  who  submits  to  answer  the  Bill, 
must  answer  it  fully.  It  may  not  be  useless,  however,  in  ad 
dition  to  the  cases  already  referred  to  upon  this  subject,  to 
refer  to  one  or  two  cases,  where  the  point  as  to  the  defendant's 
right  to  exempt  himself  from  answering,  as  to  such  parts  of 
the  Bill,  has  been  recf^^nized  by  the  Court  upon  exceptions. 
Thus  where  a  Bill  was  filed  by  a  person  claiming  under  the 
limitations  of  a  settlement,  to  set  aside'  an  appointment,  by 
which  his  title  was  defeated,  on  the  ground  of  fraud,  and  upon 
an  answer  having  been  put  in  denying  the  fraud,  die  plaintiff 
amended  his  Bill,  by  inserting  certain  inquiries  as  to  the  man- 
ner in  which  the  ^pointment  was  attested,  in  order  to  show 
that  it  was  not  executed  in  the  manner  required  by  the  settle- 
ment. To  these  inquiries,  the  defendant,  by  his  answer,  de- 
clined answering,  and  upon  die  question  coming  before  the 
Court,  upon'  exceptions  to  die  Master's  report,  the  Vice-Chan- 
cellor held,  that  the  defendant  was  not  bound  to  answer  die 
interrogatories  in  the  amended  Bill,  because,  the  plaintiff  having 
by  his  Bill  set  up  a  cause  of  fraud,  the  fact,  whether  the  ap- 
pointment was  executed  in  conformity  wiUi  the  power  or  not, 
was  immaterial  to  the  case  so  set  up.'  The  same  principle 
was  also  acted  upon  in  another  case,"  where  an  information 
alleged,  diat  certain  sums  had  been  vested  in  the  defendants 
for  certain  charitable  purposes,  and  that  the  defendants  had 
misapplied  those  sums,  and  also  stated  generally,  that  other 
sums  were  vested  in  die  defendants  upon  the  like  trusts,  but 
did  not  charge  any  application,  or  breach  of  trust  respecting 
them.     Upon  the  question  coming  before  the  Court  upon  ex- 


■  Ante,  S  S46. 

>  !  Daniell,  Ch.  Pr.  SGl ;  Codrington  e.  Codrington,  8  Sim.  B.  E19. 
3  Attorney-General  o.  MeroUnt  TaUorf  Canpany,  S  Sim.  B.  3!8 ;  2  Daniell, 
Ch.  Pr.  iJBl. 
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c«ptioiis,  it  was  held,  that  the  defendants  were  not  bound  to 
answer  such  a  general  statement,  because,  although  it  waa 
averred  in  the  Bill,  that  the  compaDy  had  in  Aeir  haods  other 
funds  than  those,  respecting  which  they  were  charged  wiA 
having  committed  a  breach  of  trust,  there  was  no  alkgsti(m, 
that  there  had  been  any  noisappUcation  of  them,  so  that  there 
could  be  no  reHef  respecting  them.-'  It  is  in  appUcation  of  the 
same  principle,  that  the  Court  holds,  that  where  a  Bill  is  filed 
by  a  creditor  or  legatee,  or  other  person  cliuming  a  definite 
sum  out  of  the  personal  estate  of  a  deceased  person  against  an 
executor  or  administrator,  if  the  defendant  admits  assete  in  his 
hands  sufficient  to  answer  the  pluntiff's  demands,  he  need  not 
set  out  an  account  of  the  estate,'  because  the  admission  by  the 
defendant,  that  he  has  assets  in  his  hands  to  answ^  the  plain- 
tiff's demands,  is  sufficient  to  give  the  plaintiff  all  die  decree 
he  can  require,  so  that  any  discovery  as  to  the  partacolar  assets, 
&e.,  would  be  uselese  and  irrelevanL^ 

§  853  b.  It  may  also  be  observed,  that  the  Court  wlD  not, 
in  general,  allow  the  drcumatance  of  a  plaintiff's  having  a 
claim  upon  a  defendant,  to  be  used  for  ihe  purpose  of  <wi«hKng 
such  plaintiff  to  investigate  all  the  private  a&ira  of  such  de- 
fendant.* Thus,  a  vendor,  in  a.  &iH  for  a  specific  performanee, 
cannot  interrogate  the  vendee  as  to  his  proper^ ; '  such  an  in- 
quisition into  the  circumstances  of  a  defendant  would  not  be 
permitted,  even  thongh  the  Bill  should  charge  that  the  de£end- 
ant  was  instdvent"  In  order  to  entitle  a  plaintiff  to  an  answer 
to  such  an  inquiry,  be  must  show  some  specific  lieu  upon  the 
defendant's  propoty,  and  pray  some  relief  respecting  it ;  ^  and 

■  Ibid. 

B  Agar  v.  Segrat's  Cual  Coomputy,  Cooper,  B.  S16 ;  8  Duuell,  Ch.  Fr. 
2fiZ,  2(8.  * 

3  PoUen  V.  Smith,  6  T«.  SI ;  S  Darnell,  Cb.  Fr.  »1-MS. 

*  2  Duiell,  Ch.  Pr.  SfiS. 

B  Franm  v.  Wigsell,  1  Uadd.  B.  258. 

*  See  Small  v.  Atwood,  u  reported  in  Wignm  on  Discov.  74. 
'  Fnnda  t.  Wigsell,  1  Madd.  B.  368 ;  2  Daniell,  Ch.  Fr.  US. 
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even  then  the  Court  will  not  compel  the  defendant  to  make 
such  discovery,  where  the  interest,  which  the  plaintiff  may  have 
in  it,  ia  very  remote  in  its  bearings  upon  the  real  point  in  issue, 
and  would'  be  an  oppresmve  inquisition.^ 

§  858  e.  Another  observation  is  important  to  be  borne  in 
mind  in  considering  this  subject  of  materiality  or  immateriality 
in  aoBwering  the  allegations  in  the  Bill,  and  that  is,  that  a  di»- 
covery  may  be  material  to  the  plaintiff's  general  case,  if  made 
by  smne  of  the  defendants,  winch  would  be  wholly  irrelevant, 
if  made  l^  another ;  in  snch  cases,  also,  the  defendant,  from 
whom  the  discovery  would  be  immaterial,  is  not  obliged  to 
make  it.'  A  defendant  is,  in  &ct,  only  obliged  to  answer  to 
so  much  of  the  plaintiff's  Bill  as  is  necessary  to  enable  the 
plaintiff  to  obtain  a  complete  decree  against  him  individually. 
Defendants  in  Equity  are  freqnoitly  formal  parties,  and  are  iiv- 
troduced  for  the  purpose  of  bringing  before  the  Court  all 
persona  who  have  an  interest  in  the  subject  in  dilute ;  and 
although  in  practice  it  is  very  common  for  each  party  to  answer 
every  part  of  the  Bill,  it  is  diten  unnecessary.'  Thus,  a  trus- 
tee, or  incumbrancer,  or  heir  at  law,  need  only  answer  so  much 
of  the  Bill  as  ^plies  to  him.*  The  propriety  of  this  distinc- 
tion is  obvious,  when  the  nature  of  a  Bill  in  Equity  is  con- 
sidered, namely,  that  although  it  is  a  suit  combining  several 
parties  for  the  purpose  of  obtaining  an  object,  in  which  they 
are  all  in  some  manner  interested,  yet  the  suit  is  distinct  as 
against  each  defendant ;  each  defendant,  therefore,  is  liable 
only,  so  £ar  as  the  Bill  prays  relief  against  him,  and  his 
defence  may  therefore  be  applicable  to  that  part  of  the  case 
only.'     But,  although  there  is  no  doubt  of  the  existence  of  the 


iWigram  on  IKmot.  78;  Don  Bantoa  tr.  Frietu,  cited  ib.;  Webster  9. 
ThrelfitU,  3  Sim.  &  Stn.  1»0.  Bea  alao  Juurai  o.  SoUite,  3  Xonnge  &  CoU. 
182  \  9  DanieU,  Ch.  Fr.  ZAS. 

■  2  Daniel!,  CL  Pr.  3G8. 

3  Hare  on  IKmov.  160 ;  3  DaoieU,  Ch.  Fr.  S5S. 

<  Agar  e.  BegenA  Canal  Company,  Cooper,  B.  StB. 

•  YRgnun  on  DIkot.  70. 
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rule,  that  a  defendant  is  not  bound  to  answer  die  pkuntiff's  KH 
further  than  is  necessary  to  enable  the  plaintiff  to  obtain  a  com- 
plete decree  against  himself,  it  is  not  always  easy  to  apply  this 
rule  to  practice.  It  is,  in  foct,  so  difficult  to  draw  a  line  as  to 
what  is  material  and  what  is  immaterial,  that  it  is  often  a  task 
of  great  difficulty  and  responsihilty,  on  the  part  of  the  defend- 
ant or  his  professional  adviser,  to  select  the  portion  of  the  Bill 
which  it  is  incumbent  upon  him  to  answer.' 

§  854).  In  general,  if  a  fact  is  charged,  which  is  widun 
the  defendant's  own  knowledge,  as  if  it  is  done  by  himaelf, 
he  must  answer  positively,  and  not  to  bis  remembrance  or 
belief,  at  least  if  it  is  stated  to  have  hi^ pened  within  mx 
years  before.'  But  as  to  the  facts,  which  have  not  happened 
within  bis  own  knowledge,  he  must  answer  as  to  bis  informa- 
tion and  belief,  and  not  to  his  information  merely,  without 
stating  any  belief,  either  one  way  or  the  other.'  As  to  recent 
foots,  however,  within  his  own  knowledge,  he  must  answer 
positively,  and  not  on  belief,  although  not  so  as  to  the  resnh 
of  a  conversation.^     There  ia  great  practical  difficult  on  this 

1  Hare  on  Diacov.  161 ;  2  Daoiell,  Ch.  Pr.  253,  254.  Mr.  Bell,  in  hi*  e»- 
dence  before  the  Chancery  Commigaioners,  apeaking  on  this  point,  aud :  "  Ertrj 
ioteirogBtoiy  must  be  foanded  on  the  ollegadon  of  the  Bill ;  if  the  allegalioa  !• 
irrelevaDt  to  the  matter  in  question,  it  must  be  expunged  for  impertiDeoco ; 
otheririse  it  ia,  prmd  facie,  t^en  aa  releTant,  and  the  defendant  a  therefore 
bound  to  angirer  every  allegation  bearing  on  hii  part  of  the  case,  whether  be 
thinks  it  material  or  not.  The  Courtis  to  Judge,  in  case  of  doubt,  whether  libe 
allegation  applies  to  his  part  of  the  case ;  and  if  a  Court  was  to  see  that  a 
defendant,  bj  accident,  or  to  save  expense,  (the  passages  being  short,)  bad  not 
referred  the  Bill  for  impertinence,  but  the  matters  were  wholly  immaterial,  or 
ttiat  be  was  called  on  to  answer  a  part  of  the  case,  which,  though  not  imperti- 
nent, had  no  reference  to  Um ;  it  would  not,  on  exceptions,  compel  the  defend- 
ants to  answer  that  part ;  bnt  if  there  can  be  any  doubt,  whether  the  anaws^ 
may  or  may  not  be  material,  the  defendant  mnst  answer.  It  is  in  this  sense  that 
I  expressed  myself,  Oat  the  defendant  is  bound  to  answer,  whether  the  qnesticNi 
is  material  or  not ;  as  the  materiality  or  immateriality  is  not  a  matter  <>f  ail- 
ment, inasmuch  as,  if  it  admits  of  a  donht,  he  ought  to  answer."  See  Beport  of 
Chancery  Commisnonars,  1826,  App'x,  A,  9. 

9  Cooper,  £q.  FI.  314 ;  2  Daniell,  Ch.  Pr.  257 ;  Carey  n.  Jones,  9  Geo.  51«. 

3  Poat,  §  859,  865  a. 

«  Cooper,  Eq.  Fl.  314 ;  MitC  Eq.  PL  by  Jeremy,  809,  SIO ;  BtSl  v.  Wood,  1 
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head ;  for  although  the  answer  must  meet,  io  some  way  or 
other,  every  statement  in  the  Bill,  and  the  defendant  is  required 
to  speak  "  to  the  best  of  his  knowledge,  remembrance,  infor- 
mation, and  belief  " ;  ^  yet  there  will  be  partial  admissions  and 
denials  of  every  shade  tuid  character ;  some  delivered  in  terms 
of  micertainty ;  some  mixed  up  with  explanatory  or  qualifying 
drcumstaucea ;  and  some  very  loose  and  general  in  their  lan- 
guage and  import.'    [Neither  is  it  necessary  that  the  defendant 

Paige,  B.  iOi ;  Utica  Innmnce  Co.  v.  LTiich,  9  Paige,  B.  310 ;  Brock  v.  Bjtm, 
1  Stoi7,  R.  396 ;  Eittredga  t>.  The  Cloremont  Bank,  3  Stoir,  B.  590 ;  Poet, 
S  8U  a,  868  b. 

1  Anta,  §  Mfi,  note. 

B  Grcalay  on  Evideace,  20;  Post,  %  688  b.  Mr.  Daniell,  tpeaking  on  thn 
nbjcct,  njB :  "  A  defendant  moat  answer  '  as  to  his  knowledge,  remembrance, 
inronnation,  and  belief.'  And,  in  genenl,  if  a  fact  is  charged,  which  is  in  the 
defendant's  own  knowledge,  aa  if  done  hy  himself,  be  most  answer  positivelj, 
and  not  to  his  remeuibranceorbelief  onlj,  if  it  is  stated  to  hare  happened  within 
seven  years  before.  It  seems,  bowerer,  that  where  a  special  cause  is  shown,  so 
poaitJTe  an  answer  may  be  dispensed  with.  And  in  Hall  u.  Bodley,  it  is  said, 
that  a  defendant  having  sworn  in  his  answer,  that  he  had  received  no  more 
than  a  certain  sum,  to  his  remembrance,  it  was  allowed  to  be  a  good  answer. 
As  to  the  facts,  which  have  not  happened  within  his  own  knowledge,  the  de- 
fendant must  answer  as  to  his  information  and  belief,  and  not  as  to  his  informa- 
ti<Hi  merely,  without  stating  any  belief  either  one  way  or  the  other.  It  is  not 
however,  necessary  to  make  nse  of  the  precise  words '  as  to  bis  information  and 
belief,'  the  defendant  may  make  ase  of  any  expressions,  which  are  tantamount 
to  them :  thus,  to  say,  that  the  defendant  cannot  answer  to  lacts  inquired  af^r, 
as  to  his  belief  or  otherwise,  is  generally  considered  a  sufficient  denial ;  for 
although  the  word  '  infbmiation '  is  not  used,  the  expreaidon  'belief  or  otherwise' 
is  held  to  include  it  And  so,  where  an  answer  was  in  this  form:  'And  this 
defendant  further  answering  sutb,  it  may  be  tine  for  any  thing  he  knows  to  the 
cmitrary,  that,'  &c.,  and  after  gmng  through  the  sevenl  statements,  it  concluded 
thus:  'But  this  defendant  is  an  utter  stranger  to  all  and  every  such  matters, 
and  cannot  form  any  belief  i:oncBming  them';  the  Tiee-Cbancdlor  (Sir  S. 
Shadwell)  was  of  opinion,  that  the  defendant,  in  slating  himself  to  be  an  ntler  - 
stranger  to  all  and  every  the  matters  in  qaeition,  did  answer  as  to  his  lolbrma- 
6on,  and  did,  in  effect,  deny  that  be  had  any  infbmiation  concerning  them.  It 
may  be  collected  from  the  above  case,  that  a  defendant  cannot,  by  merely  say- 
ing, '  that  a  matter  may  be  true  fer  any  thing  he  knows  to  the  contrary,'  avoid 
stating  what  his  recollection,  information,  or  belief,  with  reference  to  it  is,  or  say- 
ing, that  he  has  no  recollection  or  information,  or  that  be  cannot  form  any  belief 
at  all  concerning  it,  either  in  these  words  or  in  equivalent  expressions."  2 
Ilaniell,Ch.Pr.  2fi6,S37;Amhnrst c. King,  SSim.&Stu.  183;  Post, 3866,868  ft. 
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should  say  in  so  many  words,  that  he  has  no  knowledge,  in- 
formation,  or  belief,  in  relation  to  the  charge  on  the  Bill ;  it  is 
sufficient,  if  he  use  any  other  expresuon,  which  in  substance 
necessarily  amounts  to  the  same  thing.^] 

§  S55.  It  was  with  a  view  to  meet* this  difficult,  that  Ixvd 
Clarendon's  Order  was  made,  declaring,  that  an  answer  to  a 
matter,  charged  as  a  defendant's  own  act,  must  regularly  be 
without  saying,  "  to  his  remembrance,"  or,  "  as  he  believeth,** 
if  it  be  laid  to  be  done  within  seven  years  before ;  unless  dw 
Court,  upon  exception  taken,,8hall  find  special  cause  to  dispense 
with  so  positive  an  answer.*  And  if  the  defendant  deny  the 
hcty  he  must  traverse  or  deny  it  (as  the  case  requires)  direcdy, 
and  not  by  way  of  negative  pre^ant."  As,  if  he  be  charged 
with  the  receipt  of  a  sum  of  money,  he  must  deny  or  traverse, 
that  he  hath  not  received  th^  sum,  or  any  part  thereof,  or  else 
set  forth,  what  part  he  hath  received.*  And,  if  a  fact  be  laid 
to  be  done  with  divers  drcumstances,  the  defendant  umst  not 
deny  or  traverse  it  literally,  as  it  is  laid  in  the  Bill ;  but  he 
must  answer  the  point  of  substance  positively  and  certainly.' 
[So  an  answer  to  a  Bill  of  Discovery  for  documents  in  the 
defendant's  possession,  merely  alleging  the  defendant's  belief 
that  the  documents  do  not  contain  evidence  or  tend  to  show  the 
plMntiff's  title,  is  not  sufficient,  but  the  answer  must  distinctly 
n^;ative  the  allegations  in  the  Bill."]  However,  it  is  plain, 
that  no  positive  rule  can  fully  provide  for  all  the  various  diffi- 

1  King  V.  Haj,  1 1  Puge,  2SG.  And  see  Jodm  v.  Wiggiiu,  2  Yom^  &  Juris, 
366  ;  Morria  v.  Parker,  S  John.  Ch.  R.  297. 

B  Com.  IKg.  Chancery,  E.  2  ;  Pracl.  Beg.  7.  Bot  sm  HaU  e.  Bodlef,  1  T«m. 
B.  470 ;  2  Danlell,  Cb.  Pr.  354,  257. 

■  Com.  Big.  Chancery,  E,  2 ;  Pract.  Beg.  fi ;  Bumes,  OnL  in  Ch.  ii,  119. 
See  Patrick  v.  Blackwell,  21  Eng.  Law  &  Eq.  SIS. 

i  Ibid. 

5  Beame*,  Ord.  in  Ch.  179;  Id.  2S,  39;  MoDatToid  ^  Ta}4or,  6  Tes.T91; 
Grealey  on  Evid.  21 ;  Com.  Dig.  Chancery,  E.  2 ;  Fnct  B(^.  in  Chaa.  S ;  9 
Daniell,  Ch.  Pr.  2fiB,  260. 

^  Attorney- General  v.  CorporalioD  of  London,  3  Mac  ft  Gord.  247.  But  no 
Fcile  V.  Stoddart,  I  Mac.  &  Gotd.  192. 
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cnlties  in  cases  of  this  sort ;  and  each  case  must,  therefore,  be 
decided  apon  its  own  circumstaoces.^ 

§  S55  a.  In  many  cases  where  the  defendant  is  asked,  as  to 
his  knowledge  or  information  of  iacts,  it  may  not  be  sufficient 
for  him  to  say,  that  he  has  no  knowledge  or  information  of 
those  iacts;  if  the  facts  are  such,  as  have  passed  between  his 
agent  and  the  plaintiff,  and  he  is  interrogated  thereto;  for 
under  such  circumstances,  he  is  bound  to  make  inquiries  of  his 
i^;ent,  before   he   makes  his  answer.^     Such  a  case  is  not 


1  See  NeaU  v.  Dake  of  Malborougb,  2  Tonnge  it  Coll.  8 ;  Ante,  §  86,  38 ; 
Tncker  v.  The  CheBfaire  Baiboad  Co.  1  Fnrter,  39.  Mr.  Bell,  in  bis  exunino- 
Iton  before  the  Chancety  Commisnoii,  declared,  that "  be  bad  aiwtys  had  a  rerj 
great  doDbt  and  never  could  bring  fail  mind  completely  to  any  general  rule  on  the 
enbject,  whether  the  defendant,  when  challenged  for  not  answering  with  mfficient 
particnlaritjr  might  allege  that  the  question  was  nomore  particular  than  huanswer." 
He  gave  aa  an  instance  to  explain  the  difficolty,  ■>  The  allegation  being, '  That 
the  person  bad  received  sacb  a  sum  of  money ; '  the  interrogatory  has  been, 
'  Have  you  not  recdved  such  a  sum  of  money  ? '  and  by  accident  the  words  ■  of 
any  penon  or  persons  by  your  order,  or  for  your  use,'  has  been  omitted ;  I 
have  known  the  Master  say,  under  thew  circumstances,  '  I  will  not  go  beyond 
your  interr^^tory.'  Now,  it  appeared  to  me  to  be  an  error  not  to  allow  an  ex- 
ception  on  those  grounds.  It  is  to  let  off  a  man  by  means  of  a  negative  pregnant. 
I  conceive,  in  this  case,  it  wonld  be  very  proper  to  report  the  answer  insufficient 
fin"  not  g<»ng  further,  although  the  words  I  mentioned  were  not  inserted  in  the 
interr(^alory.  But  if  you  get  into  a  case  a  little  more  complicated,  it  is  very 
difficult  to  say,  how  far  a  defendant  shonld  go  in  explanation.  Unless  it  is  clear 
yon  are  avoiding  a  lUscloaure  of  the  tnidi  by  a  negative  pregnant,  I  think,  yoo 
an  not  bound  to  go  further  in  yonr  answer  than  the  interrogatory."  Greeley 
on  Evidence,  20,  31 ;  Report  of  Chancery  Comminioners,  App'z,  3,  Q.  6 ;  Ante, 
|3S,note;  46,  note.  If  a  Bill  state  a  fhct,  which  isnotdenied  by  the  answer, 
and  by  the  answer  it  appears,  that  the  defendant  has  the  means  of  answering, 
as  to  his  belief,  by  making  an  inquiry  as  to  that  fact,  he  most  answer  as  to  the 
result  of  that  inquiry ;  and  his  stating,  that  he  is  unable  to  set  forth,  &c.  is  not 
Bofflcient  Meate  r.  Duke  of  Malborougb,  2  Tounge  &  Coll.  3 ;  Post,  §  835  a. 
If  a  defendant  is  interrogated  in  Equity,  in  aid  of  a  suit  at  law,  as  to  the  con- 
oderation  given  fbr  a  BJU  of  exchange,  the  defendant  in  Equity  is  bound  to 
state  not  only  the  eonnderatioD,  which  he  gave  for  the  Bill  itself,  but  that  whicli 
be  knows  another  b>  have  given.  Glengall  v.  Edwards,  S  Yoonge  &  Coll.  130, 
126  ;  Hall  v.  Wood,  1  Fa^,  R.  iOi. 

s  Eatl  of  QlenpOl  v.  Fraser,  3  Hare,  B.  &S,  103.  And  see  Kittrodge  r.  Tbe 
(^aremont  Bank,  1  Wood.  &  Min.  244 ;  Attorney-General  v.  Boes,  IS  Beavw, 
M ;  Swift  v.  Si^  18  Geo.  IM. 
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governed  by  the  same  consideratioDs,  as  one,  where  the  faeti 
are  equally  open  and  accessible  to  both  parties,  and  the  naeans 
of  informadon  are  the  same ;  as,  for  example,  where  the  death 
of  a  party  is  stated,  and  intem^fatories  as  to  the  iact  are 
addressed  to  the  defendant;  for  the  principal  has  mesoa  of 
knowing  from  his  agent,  what  the  facts  are ;  and  he  has  no 
right  in  his  answer  to  say,  that  be  does  not  know  what  his 
agent  has  done.  It  is  plain,  tbst,  if  he  had  answ^ed,  Aat  be 
had  been  informed  by  his  t^ent,  that  the  iacts  were  so,  and  he 
believed  the  informadoa,  the  answer  would  be  good  evidence, 
and  might  be  material.^  So,  if  a  party  is  interr<^|;ated  as  to 
hiH  knowledge,  remembrance,  information,  and  belief,  and  the 
answer  alleges  that  the  defendant  has  no  knowledge  or  infor- 
mation, that  a  fact  is  not  true,  that  ig  not  sufficient,  for  he 
on^t  to  state,  whether  he  believes  it  to  be  true.' 

§  S56.  Where  there  is  the  general  cause  of  combination 
only  in  the  Bill,  the  defendants  need  not,  although  they  usually 
do,  answer  to  it.  Where  a  particular  combinatioD  is  charged 
in  a  Bill,  a  particular  answer  must  be  given,  and  a  general 
denial  will  not  do."  A  defendant  is  not  obliged  to  answer 
facts,  which  are  interrogated  to,  without  being  stated,  or 
charged  in  the  Bill.*  But  if  the  defendant  does  answer  to  sndi 
facts,  and  the  plaintifif  replies  to  his  answer,  they  are  prc^teriy 
pnt  in  issue,  although  they  were  not  charged  in  the  Bill.'  A 
general  charge,  however,  as  to  the  fact  of  payment,  enables  the 
plaintiff  to  put  all  questions  upon  it,  that  are  material  to  make 
out  whether  it  was  paid ;  and  it  is  not  necessary  to  load  the 
Bill  by  adding  to  the  general  charge,  that  it  was  not  pud,  tliat 


1  Eart  of  OeDgaS  t>.  Frusr,  S  Hare,  B.  99, 103.    And  h 
tr.  Baeg,  13  B«&ni),  BO. 

9  Brooks  V.  Bjaiii,  1  6torj,  R.  396  ;  Fort,  868  b.     And  ne  Kittndgo  k  Iba 
Claremoiit  Bank,  1  Wood.  &  Mia.  !i4. 

8  Cooper,  £q.  PI.  814,  315;  WUte  o.  WilEami,  8  Vet.  198;  ~ 
Stuart,  U  Tea.  39«  ;  Ante,  §  M,  S7. 

4Ibid.  ilbU. 
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BO  it  would  appear,  if  the  defendant  would  set  forth,  when, 
where,  and  other  particulars.^  Id  a  suit  for  an  account,  an 
answer  going  no  further,  than  to  enable  the  plaintiff  to  go  into 
the  Master's  office,  is  not  sufficient.  He  is  endded  to  the  full- 
est information  the  defendant  can  give  him  by  answer,  not  by 
long  sdiedules  in  an  oppressive  way ;  but  by  giving  the  best 
account  possible,  stating,  how  it  is,  arid  referring  to  books  of 
account  and  other  vouchers,  so  as  to  make  them  part  of  the 
answer,  and  giving  the  fullest  opportunity  of  inspection.' 


ilbid. 

*  lind ;  Besll  e.  Blake,  10  Geo.  4fl0 ;  2  Daniell,  Ch.  F.  S57,  2S6.  Mr.  Dam«U 
Iiere  nji:  "  It  is,  however,  to  b«  observed,  that  where  execntois  or  other  tnu- 
teei  are  caHed  upon  to  set  out  accoonts,  they  must  set  them  forth ;  although, 
for  tbo  parpose  of  reodering  their  schedules  less  burdensome,  thej  maj,  iDstead 
of  g(Mng  too  much  into  particulan,  refer  to  the  original  accounts  in  ibeir  powea- 
(ion  in  the  manner  above  stated ;  and  when  it  is  sud,  that  a  defendant  SMJ 
refer  to  accounts  in  bis  pomession,  it  must  not  bo  understood  as  authorizing  bim 
to  refer,  by  bis  answer,  to  accounts  made  ouC  by  himself  for  the  purposes  of  the 
cue,  but  only  to  accounts  previoasly  in  existence.  The  same  rule,  nhicb  haa 
been  before  stated,  with  respect  to  corporations  aggregate,  viz.,  that  it  is  tbeir 
bonnden  duty  before  they  put  in  their  answer,  to  cause  every  deed,  paper,  and 
muniment  in  their  possesmon  or  power,  to  be  diligently  examined,  and  to  give  in 
tbeir  answer  all  the  information  which  results  from  •neb  examination,  may,  with 
propriety,  be  applied  to  all  individuals,  who  are  required  to  answer  a  Bill." 
Attorney-General  v.  Buliffs,  Sw.  of  East  Retford,  2  Mylne  &  Keen,  86.  Mr, 
Daniell  afterwards,  in  gome  subsequent  pages  (p.  2G3-264),  adda  the  following 
remarks,  which,  although  long,  are  in  a  practical  senie  so  important  as  to  be 
proper  for  insertion  here.  "  It  is,  however,  the  general  practice,  where  a  Bill 
requires  tbo  defendant  to  set  forth  a  general  account,  or  to  answer  as  to  moneyi 
received,  or  documents  in  his  poasesuoo,  to  set  forth  the  account  or  list  of  the 
■urns,  or  documents  in  one  or  more  schedules  annexed  to  the  answer,  which  the 
defendant  piays  may  be  taken  as  part  of  bis  answer,  and  such  practice  is  very 
convenient,  and  in  many  cases  indispensable.  It  may  also  be  resorted  to  by  the 
defendant,  for  the  pnrpose  of  showing  the  nature  of  bis  own  case,  or  of  strength- 
ening  it,  even  though  there  is  nothing  in  the  Bill  itself,  or  in  the  intorrogatoriet, 
wbicb  may  render  a  schedule  necessary.  Thus,  where  a  Bill  was  filed  by  mer- 
chants in  England  against  merchants  in  India,  for  an  account  of  the  dealings 
aod  transactions  between  them,  and  one  of  the  defendants  (residing  in  England,) 
in  answer  to  an  aUegadon  in  the  Bill,  that  some  cotton  which  had  been  sent  by 
the  delbndaots  to  the  plaintiffs  was  of  inferior  quality,  said,  that  he  had  no  per- 
•onal  knowledge  of  the  dealings  between  the  two  firms,  but  that  he  had  received 
certain  affidavits  and  certificates  which  bis  pailners  in  India  bad  caused  to  be 
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§  SSy.  Where  the  defendant  has  answered  all  the  drcom- 
Btances  of  his  own  case,  and  as  far  as  he  baa  any  omcem  in 


made  bj  experienced  penont  there,  from  which  ha  believed  the  cotton  to  be  of 
npeiior  qnalitj,  and  set  forth  the  affidavits  and  certificates  iu  a  ochednle  Itxe 
oerhi;  Sir  John  Leach,  yice'Chancellor,  and  aAerwarda  Lord  Eldon,  npoa 
Kpfoal,  held  that  the  achedole  was  not  impertiDent ;  becaiue,  although  it  waa  not 
absolutely  necewary  for  the  defendant  to  set  out  the  affidavits  and  ceKiCcata,  «■ 
he  might  have  made  them  part  of  his  answer  hj  referring  to  them,  j-et  be  had  % 
right  to  pat  them  upon  his  answer,  if  he  thought  fit  to  do  so ;  becaose,  if  Ui 
uuwer  should  be  made  use  of  in  a  Court  of  Law,  it  might  be  imposcBUc  for  tarn 
to  use  the  certificates  and  affidavits  unless  they  were  set  out  It  is  to  be 
remarked,  however,  that  it  was  apparcntiy  with  great  reluctance,  that  Laid 
Eldon  came  to  the  conclnaon  at  which  he  arrived  in  the  above  cue ;  and  that 
upon  dismissing  the  appeal,  he  did  so  withont  prejudice  to  the  question  as  to 
costs,  when  applied  for  at  the  hearing  of  the  case.  And,  in  general,  a  defendant 
must  be  careful  not  to  frame  his  schedule  in  a  manner  which  maf  be  burdensome 
and  (^ressive  to  the  pluntiff,  otherwise  they  will  be  considered  impertinent 
Tbas,  wbere  a  Bill  was  filed  for  an  account  contuuing  the  following  interroga- 
toty,  ■  Whether  any  and  what  sum  of  money  was  duo  from  the  house  of  A,  to 
the  house  (tf  B,  and  how  the  defendant  made  out  the  same  ?'  and  the  defendant 
by  bis  answer,  set  forth  a  long  schedule,  containing  an  account  of  all  dealings 
and  transactions  between  the  two  houses,  Lord  Eldon  held  the  answer  cleariy 
impertinent,  and  that  the  defendant  ought  merely  to  have  answered  that  snch  > 
sum  was  due,  and  that  it  was  due  upon  the  balance  of  an  account.  It  is  to  be 
reniaAed,  that,  in  the  above  case,  although  there  was  an  iuqntry  how  the  defend- 
ant made  out  that  there  was  a  balance,  there  were  no  pariicniar  inquiries  in  the 
Bill  as  to  the  items,  constitatiug  the  account  from  which  the  defendanta  mada 
out  that  there  was  a  balance  due  to  them  ;  but  even  where  there  has  been  such 
aa  inquiry,  the  Court  has  gone  the  length  of  saying,  that  a  schedule  ci 
tuch  items  will  be  impertinent,  if  the  items  are  set  out  with  a  it 
called  for  by  the  nature  of  the  case.  Thus,  whero  the  Bill  called  upon  a  defend- 
ant to  set  forth  an  account  of  all  and  every  the  quantities  of  ore,  metals,  and 
minerals,  Sic,  dug  in  particular  mines,  and  the  full  value  thereof,  &&,  and  the 
coste  and  expenses  of  working  the  mines,  and  the  clear  profits  nutde  thereby ; 
and  the  defendant  put  in  a  schedule  to  bis  answer,  comprising  H3l  foUoa, 
wherein  were  set  forth  all  the  particular  items  of  every  tradesman's  Bill,  con- 
nected with  the  mines;  the  Court  held  the  scbednle  to  be  imperlinent  80, 
where  a  defendant  in  his  schedule,  set  out  at  length  a  Bill  of  costs,  with  observa- 
tions with  reference  to  another  KQ  delivered  for  the  same  business,  it  was  held 
impertinent,  although  the  Bill  called  upon  the  defendant  to  set  out  bow  he  cen- 
pnted  and  made  out  his  demand,  and  all  the  particulars  relating  thereto,  with 
interrogatories  pointed  to  the  particular  items,  and  to  a  minute  eomparisoD  et 
the  two  Bills  of  coat  In  like  manner,  it  seems  to  be  held,  that,  in  the  ease  ef  an 
exeootor  called  apon  to  Kcoimt  fiir  lus  disburaemenb,  it  ■•  not  neceiMry  to 
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the  matters  of  the  Bill,  he  will  not  (as  has  been  already  stated) 
be  compelled  to  answer  the  further  matters  or  circumatances  <df 
the  Bill.'  Yet,  if  he  does  answer  a  part  of  the  circumstances, 
or  state  a  part  of  a  conversation,  he  will  be  compelled  to  state 
the  whole.^ 

g  858,  In  respect  to  the  necessity  and  propriety  of  making 
a  discovery  of  documents  and  papers,  called  for  by  the  Bill,  in 
the  answer,  a  good  deal  of  discussion  has  of  late  years  been 
had ;  and  the  subject  does  not  seem  free  from  all  difficulties. 
Tt  seems  clear,  that  the  plaintiff  is  not  entitled,  as  a  matter  of 
right,  to  the  discovery  and  production  of  any  documents  or 
P^wrs  called  for  by  the  Bill,  except  those,  which  appertain  to 
his  own  case,  or  the  title  made  by  his  Bill.'  Documents  and 
papers,  which  wholly  and  solely  respect  the  defendimt's  title  or 


set  out  evei7  partlculsr  item.  It  is  difficult,  boTTever,  to  point  ont  an]'  precise 
rules  with  reg&ril  to  what  will  be  considered  impertiiient  in  a  schedule ;  macli 
mast  depend  upoD  tbe  nature  of  each  case,  and  the  purposes  for  wliiuli  the  di»- 
coverj  is  required ;  the  cases  above  referred  to,  and  the  others  which  maj  be 
fband  in  the  books,  however,  show,  that  even  though  the  plaintiff,  hj  the  minnte- 
ness  of  his  inqoiriea,  in  some  measnre  affords  (ui  excuse  for  the  defendant 
setting  forth  a  long  and  burdensome  schedule,  the  Court  will  not,  unless  in 
instances  in  which,  from  the  nature  of  the  case,  great  minuteness  is  required, 
permit  a  defendant  to  load  the  record  with  useless  and  impertinent  matter,  even 
though  the  introduction  of  such  matter  might  bo  jnstified  b;'  the  terms  of  the 
interrogatories ;  on  the  other  hand,  it  is  to  be  observed,  that  tbe  Court  will  not, 
where  the  defendant,  in  complying  with  the  reqaiutions  in  the  Bill,  has  bon& 
fide  given  the  inforrnation  required,  althouKh  in  a  manner  rather  more  prolix 
than  might  perhaps  be  necessary,  consider  the  answer  as  impertinent;  fbr 
although  prolixity  sometimes  amounts  to  impertinence,  whether  the  Court  will 
deal  with  it  as  such,  depends  very  much  upon  the  degree  in  which  it  occurs." 

1  Cooper,  £q.  PI.  SI5 ;  Mitf.  Eq.  Fl.  hy  Jeremj,  309,  note  (m) ;  Hare  on 
Diseov.  160-1G2;  Ureslej- on  Evid.  17,  18;  iKewman  p.  Godfrey,  2  Bro.  Ch.  B. 
S32  ;  Jones  v.  Wiggins,  2  Xouoge  Si  Jerv.  38S, 

B  Cooper,  Eq.  PL  316 ;  Cookson  v.  Ellison,  2  Bro.  Ch.  R.  252. 

3  Wigram  on  Points  of  Discov.  18,  19,  90,  111-146,  Ist  edit;  Id.  15,  16, 
S46-34e,363-8eS,  2dedit.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  9, 53,  54,  190,  191; 
Hardman  v.  Ellames,  2  Hylne  &  Keen,  745-758;  Hare  on  Discov.  183-244; 
Ante,  g  572  and  note,  i  675  and  note;  Combe  v.  Corporation  of  London, 
I  Younge  &  ColL  New  R.  631 ;  Hunter  v.  Cspron,  5  Beavan,  E.  93.  See 
Attomey-Genenl  v.  Cotpomtion  of  London,  12  BeaTaa,  8 ;  2  Mac.  &  Gor.  241. 
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defence,  lie  ia  not  compellable  by  his  answer  to  discover,  or  to 
produce.^  [But  the  plaintilfl^  in  addition  to  a  discovery  of  that 
which  constitutes  his  own  dtle,  may  seek  a  discovery  for  the 
purpose  of  repelling  what  he  anticipates  will  be  the  case  set  op 
by  the  defendant.  But  this  does  not  extend  to  a  discovery  4^ 
the  evidence  in  support  of  the  defendant's  case  *j 

§  859.  But  the  difficulty,  which  has  been  most  pressed,  is, 
whether,  when  the  defendant  does  answer  and  refer  to  docu- 
ments and  papers  in  his  answer,  he  is  bound  to  produce  them 
for  the  inspection  of  the  pluntiff,  upon  motion.  The  qaestitm 
(it  has  been  said)  may  arise  uoder  three  difl^rent  aspects  of  an 
answer.  (1.)  The  documents  and  papers  may  not  he  referred 
to  in  the  answer ;  but  they  may  be  admitted  to  be  in  the  de> 
fendant's  possession.  (S.)  They  may  he  referred  to  in  the 
answer,  and  not  be  admitted  to  be  in  the  defendant's  posses- 
sion. (3.)  They  may  be  in  part  set  forth,  or  shortly  stated  in 
the  answer,  as  in  the  defendant's  possession,  and  referred  to  in 
the  answer  for  greater  certain^,  when  produced ;  or,  accord- 
ing* to  the  common  form,  "  as  will  appear  by  the  said  docu- 
ments and  papers,  to  which,  for  greater  certainty,  the  defendant 
craves  leave  to  refer."'  In  the  first  case,  the  question,  whether 
the  defendant  shall  produce  the  documents  and  papers,  or  not, 
is  determined  by  considering,  whether  the  documents  do,  or  do 
not,  relate  to  the  plaintiff's  title.  If  they  relate  solely  to  the 
defendant's  title,  they  will  not  be  required  to  be  produced.  If 
they  relate  to  the  plaintiff's  tide,  they  will.*     [But  a  defendant 

1  Ibid.  In  ChunperoooD  v.  Totness,  9  Atk.  E.  112,  Lord  H&rdwicke  u  re- 
ported to  have  uid :  "  It  is  true,  in  general,  that  a  person  cannot  compel  anotlier 
to  set  forth  hy  what  title,  and  under  trhom,  he  derires  his  estates,  merely  be- 
canae  his  lands  lie  next  to  the  pUindff's.  But  where  there  is  ft  ditpate  as  to 
boundaries,  or  noit^  of  possession,  there  a  defendaot  must  set  forth  in  hb  answer, 
how  be  is  entitled,  especially  when  iLo  defendant  has  not  tboaght  proper  to 
demur  to  this  part  oT  the  Bill."  It  maj  well  be  doubted,  whether  this  statement 
is  not  too  loose  and  inexact. 

■  Attorney-General  v.  Corporation  of  London,  3  Mac.  &  Gord,  2*7. 

"  Hardman  v.  EUamcs,  3  Ujlne  &  Keen,  755,  TS6. 

*  Hardman  e.  EUaoes,  3  Ujloe  &  Keen,  756. 
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is  not  compelled  to  produce  anj  document,  which  the  Bill  does 
not  distinctly  allege  relates  to  the  matter  in  issue  in  the  plain- 
tiff's action.*]  In  the  second  case,  the  Court  cannot  order  the 
production  of  the  documents  and  p^wrs,  unless  they  respect 
the  plaintiff's  title ;  and  unless,  although  stated  not  to  be  in 
the  possession  of  the  defendant,  they  happen  to  be  in  the  hands 
of  some  person,  over  whom  the  defendant  evidently  has  a  con- 
trol.' In  the  third  case,  it  seems,  that  although  the  documents 
and  papers  solely  respect  the  defendant's  tide,  yet  the  Court 
will  require  their  production ;  for  the  defendant  has,  by  his 
mode  of  referring  to  them,  made  them  a  part  of  his  answer." 

1  F^e  V.  Stodd&rt,  I  Mac.  &  Gord.  192. 

s  Id.  756,  757.  Ai  to  the  answer  irbere  tha  papers  cantiot  be  found,  or  have 
passed  from  the  control  of  the  respondent.  Ellwand  v.  McDonnell,  8  Beavan, 
B.14. 

3  Hardman  v.  Ellames,  2  Mylne  &  Keen,  757,  756  ;  Ante,  §  573,  note  571, 
note;  Tbon  ii.  "nKin,  14  Geo.  167;,  Cooper,  Eq.  PL  817,  318.  This  last  point 
is  the  {{reat  question  discussed  in  Mr.  Wigram's  Points  of  Discovery.  He  con- 
trorerta  the  decision  in  \aa  &Tor,  in  the  case  of  Hardmao  v.  Ellamea,  and  inEJata, 
that  the  defendant  is  not,  in  snch  a  case,  bound  to  produce  docnments  or  papers, 
which  respect  his  own  title.  See,  especially,  Wigram  on  Points  of  Discovery, 
18,  19,  111,  113-Ue,  lDS-210,  212-215,  let  edit.  See  also  Wignun  on  Dis- 
covery, 2d  edit,  p.  15,  16,  46-348,  S63-365.  The  latter  pages  contain  his  con- 
clusions upon  the  whole  subject,  in  each  edition.  See  Hare  on  Discovery, 
part  3,  ch.  4,  p.  1S3-244 ;  where  the  same  subject  is  largely  discossed.  See 
also  Gresley  on  Evidence,  25-87.  The  doctrine  thus  stated,  and  especially  the 
last  point  in  Hardman  t>.  Ellames,  was  expressly  affirmed  by  Lord  Cottenham 
in  Adams  e.  Fisher,  8  Mylne  ti  Craig,  R.  526,  54S,  549.  See  also  Neate  t>. 
Latimer,  2  Tonnge  &  Coll.  257,  264-862  j  S.  C.  11  Bligh,  R.  112,  156.  [But 
Adams  v.  Eisber,  was  evidently  disapproved  of  in  the  late  case  of  Swinbonie  v. 
Nelson,  15  Eng.  Law  &  Eq.  R.  572.]  Mr.  Wigram  has  commented  on  the  case  of 
Adams  v.  Fisher,  in  his  second  edition,  at  large ;  and  the  learned  reader  will  (I 
trust)  not  deem  the  following  extract,  although  long,  unacceptable.  "  Id  Adams 
f.  Fisher,  3  Mylne  &  Crdg,  526,  the  plaintiff  (as  personal  represeutative  of  a 
deceased  testator)  stated  by  his  Bill,  that  the  defendant  Fisher  had  acted  as  his 
solicitor,  and  had,  in  that  character,  received  various  sams  of  money  on  account 
of  the  testator's  estates,  for  which  he  had  not  accounted ;  and  that  he  had  in  his 
possesNon  books  and  papers  relating  to  the  testator's  estate ;  and  called  for  a 
schedule,  and  production  of  such  books  and  papers,  and  also  prated  an  account. 
The  defendant  admitted  collecting  the  estate  of  the  testator,  and  the  possession 
of  books  and  papers  relating  to  the  estate,  and  set  out  a  schedule  of  them,  but 
insisted  tltat  be  was  not  the  phuntiff's  solicitor,  but  the  soUdtoi  of  Fisher,  who 
65* 
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§  860.  If  the  defendant  in  a  case,  seeking  for  the  discovfsy 
of  a  correspondence,  sets  forth  extracts  of  letters,  and  swears, 
that  (hose  are  the  only  parts  of  the  correspondence  upon  that 


wu  the  penon  employed  hy  the  plaintiff  to  collect  tlie  estate,  and  that  be  «M 
accountable  to  Fisher  on)/,  and  not  to  tbe  plaintiff.  Upon  a  motion  for  the 
productioa  of  the  docnmentB  in  the  Bchedule,  the  Lord  Cbaacellor  reiaeed  the 
motion.  In  the  course  of  the  argument,  the  Lord  Chancellor  sud :  '  Suppose  a 
Bill  is  filed  hy  a  person  claiming  to  be  a  creditor  or  legatee,  or  in  my  other 
asnuned  character,  and  the  defendant  denies,  that  the  plaintiff  a  what  he  ti 
alleged  to  be ;  bat  stat«s,  on  the  contrary,  that  he  is  a  perfect  stranger,  and  de- 
nies, in  short,  every  thing,  on  which  the  plaintiff  proceeds ;  but,  not  harii^ 
protected  himself  t^  plea,  be  is  obliged  to  answer ;  is  the  plaintiff,  as  a  matter 
of  course,  to  ask  for  all  the  docoments  in  the  poasesaion  of  the  defendant,  whidi 
relate  to  any  of  the  matters  introduced  in  the  Bill  ?  I  onlf  want  to  koaw,  how 
&r  you  carry  the  principle ;  whether,  as  a  mere  matter  of  course,  documents 
which,  if  the  defendant's  allegation  is  true,  have  nothing  to  do  with  proTing  the 
case  made  by  the  Bill,  are  to  be  produced  for  the  plaintiff's  inspection  ?  If  k 
Bill  is  filed  by  a  person  as  a  creditor,  and  lie  asks  for  all  the  title  deeds  of  the 
real  estate,  is  the  plainUff  entitled  to  see  the  title  deeds  of  a  person's  estate,  bo- 
cause  he  calls  himself  a  creditor,  which  the  defendant  denies  that  he  is?'  In 
giving  judgment,  his  Lordship  said,  '  Here  the  defendant  has  denied  (he  phun- 
tiff's  interest ;  he  has,  on  the  record,  stated  that,  which,  as  it  stands,  in  mj 
opinion  excludes  the  plaintiff  from  instituting  this  suit  against  him.  As  long  as 
that  stands,  I  think  the  plaintiff  is  not  entitled  to  see  the  documents.'  In  decid- 
ing, whether  a  defendant  shall  be  permitted  by  anawet  to  protect  himself  gainst 
discovery,  in  cases  tike  Adams  v.  Fisher,  the  Court  has  four  courses  of  practice 
open  to  it :  1.  That  of  giving  to  the  answer,  to  all  intents  and  purposes,  the 
force  and  effect  of  a  demurrer,  or  plea ;  2.  That  of  giving  to  the  pl^ntiff  the 
same  full  right  of  discovery  before  the  hearing,  as  ho  would  be  en^tled  to,  if  his 
right  (o  relief  were  admitted  or  proved,  and  the  only  question  between  the 
parties  was  the  amount  of  his  demand ;  3.  That  of  laying  down  some  definite 
intermediate  rnle,  by  which  the  extent  of  a  plaintiff's  right  to  discovery,  where 
by  answer  the  defendant  denies  his  right,  may  be  determined ;  and,  4.  That  of 
leaving  the  question  undefined  by  any  rule,  except  that  which  may  be  described 
as  the  '  discretion  of  the  Court.'  With  respect  (o  the  first  of  these  couno,  the 
author  is  not  aware,  that  it  has  ever  been  held  in  judgment,  or  suggested  in 
ailment,  that  a  defendant  can  have  the  same  full  benefit  of  a  defence  bj 
answer,  as  by  demurrer  or  plea,  in  withholding  discovery.  In  the  case  before 
suggested,  of  a  Bill  for  an  account,  if  the  defendant  should  plead  the  statute  of 
limitations,  or  any  pica  in  bar,  he  could  not  be  obliged  to  g^ve  any  answer  to  ao 
much  of  the  Bill  as  related  only  to  the  pliuntiff's  original  title  to  an  account,  tor 
the  plea  would  admit  that  But,  if  he  relied  upon  the  same  defence  by  answer, 
he  would  clearly  (it  is  conceived)  be  bound  to  pve  a  full  answer  to  bo  mnch  of 
the  Bill  as  roUted  to  the  plaintiff's  ori^nal  title ;  foe  a  defence  by  answer  doea 
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subject,  it  is  safficient.'     And  the  practice  ia,  when  such  a 
reference  )b  made  to  extracts  from  books  of  acconnts,  to  bare 


not,  eren  for  the  pnrposes  of  argament,  wbut  any  of  the  Bill  to  be  tme,  to 
vhich  the  admiasioQH  in  the  aiuwer  do  not  in  tenns  apply-  Agun  ;  in  the  case 
before  suggested,  of  a  Bill  for  an  account,  the  amount  of  the  plaintiff's  demaod 
would  be  part  of  the  'pltuutiff's  case.'  If  a  release  were  pleaded,  the  plea  would 
■hut  out  all  actual  discover}-,  even  an  answer  to  the  moflt  simple  and  direct  qnei- 
tioDS  relevant  to  tliat  amount.  Now,  it  admits  not  of  controversy,  that  if,  in  the 
same  case,  the  defence  be  made  by  answer,  the  pUntiff  may,  by  apt  charges  in 
lus  Bill,  compel  the  defendant  to  answer  specific  charges,  stating  or  showing  the 
amount  of  the  pliuntiff*'s  demand ;  and  if  is  equally  clear,  that  a  defendant,  who, 
by  means  of  such  specific  charges,  has  got  an  admission  with  which  he  is  sa^ 
fied,  may  take  a  decree  at  the  hearing  of  the  cause  for  the  amount  appearing  1^ 
the  answer  to  be  due  to  him,  instead  of  going  to  an  account  before  the  Master. 
This  example  alone  b  sufficient  to  prove,  that  the  plaintiff's  right  to  discovery, 
where  the  defence  is  by  answer,  attaches,  to  some  extent  at  least,  upon  parts  of 
the  Bill  which  a  demurrer  or  plea  might  wholly  cover.  The  state  of  the  record 
in  Adams  D.  Fisher  did  not  raise  tMs  question,  and  (be  languageof  the  judgment 
appears  to  exclude  the  supposition,  that  the  Lord  Chancellor  considered,  that  an 
answer  could  have,  to  all  intents  and  purposes,  the  effect  of  a  demurrer  or  plea. 
-  'Now I  took  leave,' said  the  Lord  Chancellor  (3  Mylne  &  Craig,  546),  'to  ask 
Mr.  Anderdon,  bow  far  he  carried  the  principle ;  and  he  very  properly  limits  it 
within  its  tme  bounds ;  that  is,  he  admits,  as  to  every  document  not  nacessary 
to  make  out  the  pluntiff'e  Equity,  that  the  plaintiff  is  not  entitled  to  see  it. 
Whatever  may  make  ont  the  plaintiff's  title  he  may  have  a  right  to  see.  The 
documents  in  ques^n,  however,  are  not  to  make  out  Adams's  title  to  have  the 
Bill  taxed,  and  the  production  of  them  could  not  possibly  aid  the  assertion  of 
the  Equity  which  Adams  has  asserted  by  his  Bill.'  The  second  course  above 
suggested,  is,  that,  which  the  author  had  considered  the  rule  of  the  Court  prior 
to  the  case  of  Adams  u.  Fisher,  but  which  that  deci»on  has  undoubtedly  dis- 
placed. The  two  extreme  conrses  of  practice  above  suggested,  appear,  there- 
fore, to  be  excluded.  Before  adverting  to  those  which  remain,  the  author  ven- 
tures to  suggest  some  difficulties  in  principle,  convenience,  and  authority,  which 
may  be  experienced  in  upholding  the  decision  in  Adams  e.  Fisher,  and  by 
rofbrence  to  which  (if  the  decision  itself  be  not  affected  by  them)  the  future 
piacticeof  the  Court  must  in  a  great  degree  bo  regulated.  First,  as  to  principle. 
If  a  defendant,  who  denies  a  plaintiff's  right  of  suit,  may,  as  in  Adams  v.  Fisher, 
insist  by  answer  that  he  is  not  bound  to  give  discovery  upon  points  subordinate 
to  the  question  of  the  plaintiff's  title  (as  the  amount  of  his  demand),  some  dif- 
ficulty may  reasonably  be  experienced  in  understanding,  bow  demurrers  or 
pleas,  barring  a  plaintiff's  right  of  suit,  should  in  practice  have  obtained  a  place 
among  pleadings  in  Equity.  A  defendant,  who  demurs,  indeed,  may  have  the 
benefit  of  every  objection,  which  is  apparent  npon  the  face  of  the  Bill,  and  a 

1  Campbell  v.  French,  1  AnsL  B.  fiS ;  Cooper,  Eq.  VL  817.  . 
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those  parta,  which  the  defendant  swears  to  be  immaterial,  left 
sealed  ap.^     And  although  papers,  specifically  referred  to  and 


deci^oD  in  favor  of  &  demnirer,  if  submitted  to  hy  the  pluotifi*,  will  pnt « inca* 
speedy  termtnation  to  a  nut,  than  a  defence  hj  auBwer.  Bat  this  powble  ad- 
vantage  is  purchased  at  the  price  of  a  premature  discossion  of  the  case,  of  whidi, 
if  the  demurrer  should  be  unsnccessful  upon  argument,  or  the  plaintiff  be  pep- 
nitted  to  amend  his  Bill,  or  if  he  should  file  a  new  Bill,  hb  irill  not  f>3  to  take 
advanfi^.  The  injurious  consequences  of  such  discussions  hare,  almoit  nnt- 
versalty,  indnced  caausel  of  the  greateet  experience  to  advise  against  the  pne> 
dee  of  demamng,  except  where  it  was  of  paramonnt  importance  to  the  defeod- 
ant  to  avoid  some  of  the  dtscoverj  sought  bj  the  Bill.  Tbe  neceMt<r  ^ 
demurriog  could  never  have  existed,  if  a  defendant  could  hy  answer  be  pro- 
tected gainst  tho  discovery,  which  the  demurrer  would  cover.  A  pleat,  whieh 
raifleg  a  question  of  law  only,  is  in  the  same  predicament  as  a  demurrer.  A 
pica,  however,  which  raisee  a  question  of  fact,  is  open  to  obaemtiona  of  a  gtarer 
character,  which  would  nccessarilf  supersede  its  use,  if  a  defendant  might  bj 
answer  protect  himself  agunst  discovery,  save  that,  which  may  be  necessary  to 
try  the  plea  itself.  If  the  defendant  has  sevenl  grounds  of  defence,  he  will  by 
plea  lose  the  benefit  of  all,  except  that  which  his  plea  may  t^se, — whereas  by 
answer  he  may  have  the  benefit  of  them  alL  If  circumBtancee  esiat,  as  in  the 
case  put  by  Lord  Redesdale,  by  which  the  plaintiff's  right  to  relief  may  be 
qualified,  the  defendant,  by  pleading,  may  lose  the  benefit  of  those  qualifying 
circumstances,  which  an  answer  would  save.  And,  if  the  groond  of  defence  be 
dogle,  the  defendant  will  obtain  no  advantage  by  a  plea,  which  an  answer  will 
not  equally  aSbrd  him,  but  will  subject  himself  to  the  disadvantage  of  a  prein»- 
tnre  discussion  of  his  case,  which  has  already  been  adverted  to.  Negative  pleas 
were,  (although  reluctantly)  admitted  in  £qui^  pleadings,  because,  witboot 
such  a  mode  of  meeting  a  case,  the  defendant  was  without  the  means  of  protect- 
ing himself  ^^nst  discovery,  although  he  should  deny  the  plaintiff's  light  of 
suit, — a  reason  which  negatives  the  supposition,  that  an  answer  could  have  per- 
formed the  same  office.  In  the  cases,  which  have  most  frequently,  if  not  ezcla- 
sively,  given  rise  to  discussions  upon  the  ptnnt  dedded  in  Adams  r.  Fisher,  tlM 
discovery,  agtunst  which  the  defendant  has  sought  protection,  has  been  discoref^ 
relevant  only  to  tho  amount  or  extent  of  the  plaintiff's  demand,  the  validly  of 
the  demand  itself  being  denied  by  the  answer.  It  is  certainly  difficult  to  un- 
derstand the  principle,  which,  where  the  defence  is  by  answer,  denies  the  plain- 
tiff's  right  to  discovery  material  to  the  proof  of  the  amount  or  extent  of  hit 
demand.  If  the  phiintiff  may  ask  a  decree  at  the  hearing  of  the  cause  for^iay- 
ment  of  the  amount  admitted  by  the  answer  to  be  due  to  him,  (Rows  ».  Teed, 
16  Ves.  375,)  which  unquestionably  he  may  do,  and  if,  for  the  pnrpose  of  getting 
that  admission,  he  may  compel  the  defendant  to  answer  specific  questions  ap- 
plicable only  to  the  amount  of  his  demand,  (a  power  respecting  which  no  doobt 
can  exist,)  upon  what  principle  shall  he  be  denied  discovery,  which  may  be 
1  Campbell  t>.  French,  I  AnsL  R.  D8,  69  ;  Cottier,  £q.  FL  S17. 
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admitted  to  be  in  the  defendant's  custody,  may  be  inspected  by 
the  plaintiff  upon  an  order  of  the  Court,  which  will  be  granted 
in  such  case  for  that  purpose ;  ^  yet,  if  an  answer  only  admits 
the  execution  of  an  instrument,  craving  leave  to  refer  to  it, 
when  produced,  it  is  not  a  sufficient  ground  to  apply  to  the 
Court  for  the  production  ;  such  an  answer  not  admitting,  that 
it  is  in  the  possession  or  power  of  the  defendant."     So,  a  quali- 

necesaarj  to  enable  liim  to  saggeit  tlioae  questions  to  the  defendant,  by  meana 
of  which  alone  he  can  obtain  the  admission,  opon.  which  a  decree  for  immediate 
payment  of  Ms  demand  may  be  founded  ?  The  amount  of  the  plaintiff's  demand 
is  a  point  in  the  plaintiff's  case,  upon  which  a  decree  may  be  made  at  the  hear- 
ing. He  admission  of  the  defendant  is  evidence,  upon  which  that  decree  may 
be  founded.  Discovery  from  the  defendant  as  to  the  account  sought  by  the  Bill, 
and  docnments  in  his  possesiuon  relevant  to  it,  are  material  evidence,  by  which 
the  requisite  admission  may  be  obtained.  Upon  what  principle  can  a  plaintiff, 
vbo  is  permitted  to  make  the  immediate  payment  of  his  demand  the  subject  of 
decree  at  the  hearing  of  the  cause,  be  deprived  of  any  legitimate  evidence  by 
means  of  which  the  amount  of  that  demand  may  be  established  ?  The  effect  of 
denying  the  plmntiff  a  right  to  such  discovery,  is  either  to  deprive  him  of  his 
right  to  a  decree  for  payment  at  the  hearing,  or  to  compel  him  to  take  that 
decree  upon  imperfect  evidence.  In  the  case  of  a  Bill  of  Discover}'  in  aid  of  & 
trial  at  law,  where  tba  judgment  upon  the  right  and  upon  the  amount  of  it,  are 
contemporaneous,  it  would  be  difficult,  if  not  impossible,  to  apply  the  rule.  Nor 
is  this  the  only  difficulty  in  the  case.  The  question,  whether  a  defendant,  who 
defends  by  answer,  must  not  answer  '  throughout,'  is  capable  of  being  raised  in 
one  way  only,  namely,  by  exceptions  to  his  answer.  In  the  Court  of  Chancery, 
this  question  always  goes  before  a  Master  in  the  first  instance.  Now,  the  Court 
baa  never  allowed  the  Master  to  decide,  how  far  a  point  suggested  by  the  answer 
is  good  as  a  defence  to  the  whole  or  part  of  a  Bill,  nor  coutd  it  with  propriety 
do  BO.  And,  accordingly,  as  Lord  Eldon  has  pointedly  observed,  the  Master  is 
under  a  necessity  of  allowing  the  excefitions,  and  the  Court  is  afterwards  re- 
quired to  reverse  the  Master's  judgment  without  being  in  a  position  to  say,  or 
meaning  to  say,  that  the  Master  was  wrong.  The  practice  in  the  Court  of  Ex- 
chequer differs  from  that  of  (ho  Court  of  Chancery  upon  the  point  lest  adverted 
to.  In  the  Exchequer,  exceptions  to  an  answer  come  before  the  Court  in  the 
first  instance,  but  even  in  that  Court,  authority  has  by  no  means  recognized,  to 
the  Ml  extent,  the  practice  which  the  case  of  Adams  v.  Fisher,  if  followed  np, 
must  establish."  Wigram  on  Discov.  g  153-101,  p.  89-98,  2  edit  1S40.  See 
also  the  comments  of  Mr.  Wigram  on  Neate  v.  Latimer,  Wigram  on  Discov. 
3  813-319,  p.  227.-237;  Id.  §437-140,  p.  332-362,  2d  edit  1840',  Ante,  §  672 
and  note. 

I  Cooper,  Eq.  PI.  317  ;  Gardiner  n.  Mason,  *  Bro.  Ch.  E.  479. 

3  Cooper,  Eq.  Fl,  817,318;  Dawson  v.  Clarke,  13  Ves.  247. 
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fied  submission  to  produce  a  deed,  if  the  Court  shall  require  h, 
does  not  fix  the  defendant,  and  deprive  him  of  the  discretioD 
of  the  Court,  as  to  the  propriety  of  the  prodactioD  of  it/  Tbe 
e£fect  of  setting  forth  the  contents  of  an  instrument  in  an 
answer,  and  referriog  to  the  instnimeDt  for  the  truth  of  the 
statement,  in  effect,  makes  the  inatrument  part  of  the  answer* 
But  it  is  very  different,  if  a  defendant  only  mentions  the  ex- 
istence of  a  deed  in  his  custody,  which  destroys  the  plaintiff's 
claim,  (as  a  release,)  without  going  on  in  the  answer  to  describe 
it,  or  offering  to  produce  it ;  for  in  such  a  case,  the  Court  wiD 
not  order  the  production.' 

§  860  a.  If  a  defendant  is  called  upon  to  set  out  a  deed  or 
other  instrument,  which  he  is  hound  to  produce,  in  the  words 
and  figures  thereof,  he  should  do  so,  or  give  some  reason  for 
not  complying  with  the  requisition  ;  he  may,  however,  avoid  this 
by  admitting,  that  be  has  the  deed,  &c.,  in  his  possession,  and 
offering  to  give  the  plaintiff  a  copy  of  it.  And  it  is  always  a 
proper  precaution,  where  a  defendant  sets  out  any  deed  or  other 
inatrument  in  his  answer,  whether  in  hcBc  verba,  or  by  way  of 
recital,  to  crave  leave  to  refer  to  it,  as,  by  so  doing,  the  defend- 
ant makes  it  a  part  of  his  answer,  and  relieves  himself  finxn 
any  charge  in  case  it  should  be  erroneously  set  out.* 

§  861.  An  answer  may  either  contain  matter  which  is  scant- 
dalous,  or  it  may  contain  matter  which  is  impertinent ;  or  it 
may  be  objectionable  on  the  ground  of  insufficiency,  in  not 
answering  fully  the  statements  and  allegations  of  the  Bill.' 

§  860.  And,  first,  as  to  scandal  in  the  answer.  If  an  an- 
swer goes  out  of  the  Bill  to  state  any  thing  scandalous  or  im- 
proper, the  scandal  will  be  expunged  by  order  of  Coort." 


iCooper,  Eq.  PI.  317,  318;  Atkyns  f.  Wright,  14  Vea.  311,  218. 
>  Cooper,  Eq.  PI.  317,  318.  J  Ibid. 

*2Daniell,  Ch.Pr.  259. 

=  Cooper,  Eq.  PI.  SI8  ;  Com.  D!g.  Chancery,  K.  2. 

«  Cooper,  Eq.  PI.  318;  Mitf.  Eq.  PI. by  Jeremy,  313.     [And  the  introdnctioB 
sf  Bcandaloos  and  impeiUnent  nutter  in  the  Bill,  does  not  antborize  or  jnsfi^ 
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Thus,  where  it  was  about  bartering  for  boroaghs,  it  was  ordered 
to  be  taken  off  the  file.  So,  if  any  matter,  not  material  to  the 
defendant's  case,  is  stated,  it  will  be  deemed  impertinent ;  and 
such  matter,  upon  application  to  the  Court,  may  also  be  ex- 
punged.' But  as  in  a  Bill,  so  in  an  answer,  nothing  relevant 
can  be  deemed  scandalous.  It  is  not  the  nature  of  the  matter 
ID  an  answer,  which  makes  it  scandalous ;  for,  if  the  matter  is 
relevant,  according  to  the  case  made  by  the  Bill,  whatever  may 
be  the  nature  of  such  matter,  it  is  not  scandalous ;  and  it  may 
have  an  influence  upon  the  dedsion  of  the  suit,  notwithstanding 
the  nature  of  it.'  Even  though  the  matter  is  in  substance 
proper  for  the  schedule  ;  yet  the  mode  of  expression  may  con- 
stitute scandal.  As  where  the  relator  was  a  clergyman,  and 
the  defendant,  in  a  schedule  of  accounts,  made  a  charge  for  a 
sum  of  money  paid  by  him  for  an  order  of  filiation  of  a  bastard 
child  made  upon  the  plaintiff;  the  Court  held  on  an  exception 
to  the  Master's  report,  that,  although  the  defendant  might  pos- 
sibly be  entitled  to  such  a  charge  in  an  account ;  yet  that  the 
mode  of  bringing  it  forward,  and  stadng  it,  was  intended  to 
drive  the  plaintiff  out  of  his  parish  ;  and  it  allowed  the  excep- 
tion  accordingly.' 

§  863.  Secondly ;  As  to  impertinence  in  an  answer.  If  an 
answer  goes  out  of  the  Bill  to  state  some  matter  not  material 
to  the  defendant's  case,  it  will  be  deemed  impertinent,  and  the 
matter,  upon  application  to  the  Court,  will  be  expunged.*  So, 
as  we  have  already  seen,  it  is  impertinence,  where  the  pleading 

nmilar  nistter  in  the  answer,  to  meet  bdcIi  improper  alleg&tioiu  in  tbe  Bill. 
Langdon  e.  Pickering,  19  Maine,  314.] 

I  Cooper,  Eq.  PL  818;  Mitf.  %  PI.  by  Jeremy,  313. 

3  Ibid. 

3  Cooper,  £q.  PI-  313,  319 ;  Mitf.  Eq.  PI.  by  Jeremy,  313-31fi. 

1  Mitf.  Eq.  PI.  by  Jeremy,  S13.  An  allegatioo  impeaching  the  bona  fides  and 
validity  of  a  codicil  to  &  will  which  had  been  already  approved  and  aUoned  by  a 
Court  having  competent  and  exclusive  jurisdiction  over  the  probate  thereof,  war 
ordered  to  be  expunged  as  iinpertiaent  and  immaterial  Langdon  v.  Goddard, 
8  Story,  R.  13. 
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is  8tu£^  with  long  recitals,  or  with  long  unnecessBiy  digrea- 
^0D3,  or  where  a  deed  is  stated,  which  is  not  prayed  to  be  set 
forth.'  So,  such  objectionable  matter  may  be  contiuned  in  m 
schedule ;  as,  if  a  defendant  sets  forth  a  long  account,  when 
the  Bill  does  not  pray  that  an  account  may  be  set  forth.'  So, 
where  a  Bill  called  upon  the  defendant,  a  solicitor,  to  set  forth 
how  tje  computed,  and  made  out  his  demand  upon  the  plaiotiS^ 
with  all  the  particulars  relating  thereto,  and  contwned  interroga- 
tories pointed  to  particular  items,  and  a  minute  comparison  ct 
two  bills  of  costs,  which  had  been  delivered ;  the  Court  held  a 
schedule  to  an  answer,  containing  at  full  length  a  Bill  of  costs 
and  observations,  with  reference  to  a  Bill  formerly  delivered  for 
the  same  business,  impertinent ;  because  the  defendant,  by  re- 
ferring to  the  bills  delivered,  would  have  fully  answered  all  that 
interrogatory."  A  plaintiff  may  call  for  information  of  a  very 
minute  character,  which  the  defendant  is  bound  to  afford,  yet 
he  may  do  it  in  such  a  way  as  to  amount  to  impertinence,  or 
prolixity  amounting  to  impertinence.*  Irrelevant  matter  is  <^ 
course  impertinent  in  an  answer,  as  it  would  be  in  a  Bill.  But 
matter  is  not  impertinent,  if  it  is  material,  and  properly  arises 
in  the  events,  which  have  occurred  before  or  after  the  filing  (^ 
the  Bill,  although  not  chained  in  the  Bill  or  any  supplement 
thereto.  Thus,  for  example,  if  the  plaintiff  dies,  and  a  Bill  of 
Revivor  is  brought,  and  in  the  interval  the  defendant  has  be> 
come  bankrupt,  be  may  allege  that  fact  in  his  answer,  although 
he  admits  the  facts,  which  entitle  to  a  revivor."  [Neither  is  it 
impertinent  to  allege  in  answer  to  a  Bill  for  spedfic  perform- 
ance, that  one  of  the  conditions  of  sale  was  framed  with  a 
fraudulent  intent.^ 


1  Ante,  5  366,  367. 

3  Cooper,  Eq.  PI.  918 ;  Mitfl  £q.  PI.  hy  Jeremj,  313. 

a  Cooper,  Eq.  PI.  318,  319 ;  Miif.  Eq.  PI.  by  Jeremy,  313-315. 

*  M&nball  f.  Melletsl,  6  Beavan,  5S8. 

5  Langley  v.  Fisher,  10  Sim.  B.  SIS  ;  Ante,  g  732.    Post,  §  868  a. 

*  Emery  v.  Pickering,  13  Simooa,  083. 
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§  864.  Thirdly ;  Aa  to  insuffidency  in  an  answer.  If  s  pliuif 
tiff  conceives  an  answer  to  be  insufficient,  be  may  take  exceptions 
to  such  answer,  which  exceptions  are  always  in  writing,  stating 
the  parts  of  the  Bill,  which  the  plaintiff  alleges  are  not  answered, 
and  praying  that  the  defendant  may  in  such  respects  put  in  a  fur- 
ther and  full  answer  to  the  Bill.^  Exceptions  must  be  signed  by 
counsel,  and  are  then  delivered  to  the  proper  officer.^  This  must 
be  done  within  a  limited  time,  according  to  the  course  of  the 
Court,  although  upon  application,  further  time  will  be  allowed  for 
the  purpose,  within  certain  restricdons.^  If  there  are  two  or  more 
defendants  to  a  Bill,  and  the  defendants  answer  separately,  sepa- 
rate exceptions  must  be  taken  to  each  answer.*  But  exceptions 
to  a  joint  answer  may  be  allowed  as  to  one  defendant  only.  Care 
must  be  taken  in  drawing  exceptions,  that  all  the  points  of  insuffi- 
<nency  are  stated ;  for,  after  the  answer  to  the  exceptions,  the 
itiff  cannot  add  to  bis  exceptions.'     But,  upon  a  clear  mis* 


1  Emeiy  v.  Pickering,  13  Simons,  CSS. 

^Mitf.  Eq.  PLhy  Jeremy,815. 

a  Cooper,  Eq.  PL  S18,  319 1  Mitf.  Eq.  PI.  by  Jeremy,  813-31S. 

lCooper,£q.  PI.  S19,  320;  Uilf.  £q.  PL  by  Jeremy,  31G-317. 

B  Mr.  Daniell,  on  this  nibject,  has  made  the  following  important  practical  i^ 
marks.  "  ExceptioDS  to  an  answer  for  insufficiency  must  bo  in  wridng,  and  care 
mast  be  taken  in  framing  them,  that  they  are  properly  entided,  otherwise  they 
will  be  suppressed  or  taken  off  the  file  for  irr^ularity.  Thus,  where  excep- 
tions haTing  been  ^owed  to  an  answer,  the  plaintiff  obUuned  ibe  nsoal  order, 
I  that  he  might  be  at  liberty  to  amend  his  Bill,  and  that  the  defeodant  might  an<  ' 
swer  the  amendments  and  exccplions  at  the  same  time,'  and  amended  his  Bill, 
whereupon  the  defendant  put  in  a  second  answer,  upon  which  the  plaintiff  took 
exceptions  to  the  socond  answer,  and  entitled  them  '  Exceptions  to  the  further 
answer  to  the  original  Bill  and  to  the  answer  to  Uie  amended  Bill,'  the  exceptions 
were  held  to  be  irregularly  entitled,  and  ordered  to  be  taken  off  the  file,  because 
new  exceptions  cannot  betaken  to  a  further  answer  to  an  original  Bill.  For- 
merly, exceptions  for  insufficiency  appear  to  bare  set  forth  the  tenor  or  scope  o( 
the  Bill,  and  the  snbstance  of  the  answer,  and  then  to  have  proceeded  to  point 
out  particularly  the  points,  in  which  the  answer  was  conndered  defective ;  but, 
according  to  the  modem  practice,  the  tenor  of  the  Bill  and  substance  of  the  an* 
swer  are  omitted,  and  the  plantiff  proceeds  at  once  to  pcunt  out  specifically  the 
parts  of  the  Bill  or  the  iutenogatories,  which  ate  unanswered,  by  separate  ex- 
ceptbni,  applicable  to  each  part.  This  is  in  compliance  with  Lord  Bacon's  Or- 
ders, which  diMCt  that '  no  reference  shall  be  made  for  insafflciency  of  an  ao- 

m.  PL.  96 
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take,  as  where  the  plaintiff  sent  to  his  ccmnsel  the  wrong  draft 
of  the  Bill,  or  where  there  were  two  causes,  and  the  exceptions 
were  taken  from  one  Bill,  instead  of  the  other,  the  Coart 
having  permitted  an  amendment  to  he  made  of  the  exceptions.' 
§  865.  If  a  defendant  conceives  his  answer  to  be  snfiiaent, 
or  if,  for  aD)f  other  reason,  he  does  not  submit  to  answer  the 
matter  contained  in  the  exceptions,  one  of  the  Masters  of  die 


•wer,  mtliout  Bhoiring  some  particular  pmat  of  tbe  defect,  and  not  upon  Bnmijie 
of  iiuufficieiicf  in  general.'  And  it  has  been  held,  that  where  a  plaintiff  ami- 
plainB,  that  a  particular  iuterrogatoiy  in  his  Bill  haa  not  been  angwered,  he  motf 
itate  the  intairogatoiy  In  tbe  terms  of  it,  and  not  throw  upon  the  Court  tJM 
'  trouble  of  detcimining  irhether  the  expressions  of  tbe  exceptions  are  to  be 
nconciled  with  (he  interrogator}'.  Where,  however,  an  exception  did  not  fol- 
low the  words  of  the  interrogatory,  but  the  defendant  had  sabmitted  to  answer, 
and  put  in  a  further  answer,  which  was  referred  upon  tbe  same  exceptions,  it 
was  conmdered  that  he  came  too  late  with  bis  objection  to  the  fbnn  of  tiie  es- 
ceptiooa.  And  so,  where  a  phuntiff,  in  his  exceptions,  went  bejond  tbe  aUega- 
tiona  in  the  Bill,  and  npoQ  a  reference,  the  Master  reported  the  answer  inniffi- 
dent,  whereupon  the  defendant  submitted  to  the  report,  and  pat  in  a  further 
anawer,  which  the  Master  also  reported  insufficient,  the  defendant,  npon  excep- 
ticHU  to  the  second  report,  was  held  to  have  precladed  himself,  bj  putting  in  a 
fhrther  answer,  from  objecting  to  the  fonn  of  the  exceptions.  He  ought  to  bare 
excepted  to  the  first  report  It  has  been  before  stated,  that  in  cases  of  exceptioni 
tor  impertinence,  one  exception  cannot  be  partially  allowed  ;  and  that  therefore, 
if  part  of  an  exception  be  good,  and  the  rest  bad,  the  whole  exception  most  be 
orermled.  This,  however,  is  not  the  case  with  regard  to  exceptions  for  insoffi- 
ciency,  which  may  be  allowed  in  part  and  overruled  as  to  part  Care  most  be 
taken,  in  drawing  eiceptjons,  that  no  mistakes  happen  therein,  for  ^ter  they 
have  been  delirered  no  new  exception  can  regulariy  be  added.  Cases,  however, 
have  occurred,  where  the  amendment  of  exceptions  has  been  permitted  on  tbe 
ground  of  mist&ke ;  as  where  the  plaintiff's  solicitor,  for  the  purpose  of  instract- 
ing  his  counsel  in  drawing  the  exceptions,  sent  him,  by  mistake,  the  ori^nal  draft 
of  the  Bill,  instead  of  another  draft  ttoia  which  the  Bill  was  engrossed,  whiek 
differed  mateiialty,  uid  the  mistake  was  not  discovered  till  it  was  too  late  to  rectif; 
it  In  Korthcote  n.  Northcote,  I  Dick.  R.  32,  it  is  stated  that  liberty  was  given 
to  amend  exceptions,  aAor  arguing  them;  it  does  not,  however,  appear  upon 
what  ground  suck  liberty  was  given.  Exceptions  for  insufficiency,  as  well  ■• 
diose  for  impertinence,  must  have  the  signature  of  counsel,  although  there  is  no 
pontivo  crder  requiring  it,  end  a  set  of  such  exceptions,  not  signed  by  counsel, 
were  for  that  reason  taken  off  tbe  file,  althongb  tbe  defendant  bad  tokeu  an  office 
copy  of  them,  and  the  plaintiff  had  obtuned  an  order  of  reference."  3  Daniell, 
Gb.Fr.  eh.  IB,  g  3, p.  80&-807. 
»  pooper,  Eq.  PL  819,  S80 ;  Mttf.  £>}.  PL  by  Jeremy,  816-817 
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Court  is  directed  to  look  into  the  Bill,  the  answer,  and  t^e  ex- 
ceptions, and  to  certify,  whether  the  answer  is  sufficient  in  tlie 
points  excepted  to,  or  not.^  If  the  Master  reports  the  answer 
insufficient  in  any  of  the  points  excepted  to,  the  defendant  mast 
answer  again  to  those  parts  of  the  Bill,  in  wfaidi  the  Master 
conceives  the  answer  to  be  insufficient ;  unless,  by  excepting  to 
the  Master's  report,  the  defendant  brings  the  matter  before  the 
Court,  and  there  obtains  a  different  judgment.^  But  if  a  de- 
fendant has  insisted  on  any  matter,  as  a  reason  for  not  answer- 
ing, although  he  does  not  except  to  the  Master's  report,  yet  he 
is  not  absolutely  precluded  from  insisting  on  the  same  matter 
in  a  second  answer,  and  taking  the  opinion  of  the  Court, 
whether  he  ought  to  be  compelled  to  answer  further  to  that 
point,  or  not^'  If,  after  the  plaintiff  has  taken  exceptions,  be 
obtains  the  usual  order  to  amend  his  Bill,'  and  that  the  defend- 
ant may  answer  the  exceptions  and  amendments  together,  he 
cannot  af^rwards  take  a  new  exception,  as  to  any  thing  in  the 
original  Bill.  But  he  must  go  before  the  Master  upon  the  old 
exceptions,  as  they  apply  to  the  original  Bill,  and  upon  the  new 
exceptions,  as  to  the  new  matter  introduced  by  the  amend- 
ments ;  whidi,  however,  the  Master  may  consider  with  refer- 
ence to  such  parts  of  the  original  Bill,  as  apply  to  them.* 

§  866.  Where  a  defendant  demurs  to  any  part  of  the  dis- 
covery sought  by  a  Bill,  and  answers  likewise,  the  plaintiff  can- 
not take  exceptions  to  the  answer  before  the  demurrer  has  been 
argued."  If  he  does,  it  will  have  the  effect  of  admitting  the 
validity  of  the  demurrer ;  the  foundation  of  which  rule  seemg 
to  be,  that  it  is  impossible  to  determine,  whether  the  answer  is 
sufficient  or  not,  unless  the  demurrer  b  admitted  to  be  good.* 
But  a  plaintiff  has  been  permitted  in  such  case  to  withdraw 
the  exceptions,  paying  the  costs,  without  prejudice  to  filing  ex- 

>  Cooper,  Eq.  PI.  319,  3!0  ;  Mitf.  Eq.  PL  by.  Jeremy,  310-317. 
3  Ibid.  3  Ibid, 

t  Cooper,  Eq.  PL  320,  921 ;  MitT.  Eq.  Fl.  b^  Jeremy,  SIS,  317. 
■Itod.  "Ibid. 
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ceptions,  if  the  demurrer  should  be  allowed.^  It  is  the  same, 
where  the  defendant  pleads  to  part  of  the  discovery,  and 
answers  likewise.'  But  if  a  demurrer  or  a  plea  is  only  to  the 
relief  prayed  by  the  Bill,  and  not  to  any  part  of  the  discovery, 
the  plaintiff  may  take  exceptions  to  the  answer  before  the  de> 
murrer  or  the  plea  is  argued.'  If  s  plea  or  a  demurrer  ia  filed 
without  any  answer,  and  is  overruled,  the  plaintiff  need  not 
take  exceptions ;  bnt  the  defendant  must  answer  the  whole  Bill, 
as  if  no  defence  had  been  made.  But  if  a  plea  or  a  demurrer 
is  accompanied  by  an  answer  to  a  single  fact,  even  to  the 
denial  of  combination,  and  the  plea  or  the  demurrer  ia  over- 
ruled, the  plaintiff  must  except  to  the  answer,  as  insuffident* 

§  867.  Scandal  and  impertinence  in  an  answer  must  be  di^ 
posed  of,  before  Its  sufficiency  can  be  considered.'  A  refei^ 
enoe,  therefore,  of  a  defendant's  answer  for  impertiaenoe,  is 
good  cause  against  dissolving  an  injunction,  which  die  plaintiff 
has  obtMned.^  A  reference  of  an  answer  for  impertinence,  is 
wuved  by  a  subsequent  reference  for  insufficiency.'  After  a 
reference  for  iasnfSdency,  an  answer  cannot  be  referred  for  iin> 
pertinence ;  but  it  may  for  scandal."  Not  only  the  plainti£^ 
but  any  of  the  defendants,  may  refer  an  answer  of  another 
defendant  for  scandal  against  them.^  But  after  a  replicatioB 
has  been  filed  by  the  plaintiff  to  an  answer,  he  cannot,  in  gen- 
eral, either  refer  it  for  impertinence,  of  take  exceptions  on  the 
ground  of  its  insufficiency ."* 

§  868.  A  farther  answer  is  in  every  respect  similar  to,  and, 
indeed,  is  considered  as  forming  part  of,  the  first  answer."  So, 
an  answer  to  an  amended  Bill  is  considered  as  part  of  the 
answer  to  the  original  Bill."     Therefore,  if  the  defendant  in  a 

1  Cooper,  Eq.  Fl.  320,  321 ;  Uit£  Eq.  PL  b/  Jeremy,  316,  817. 

'  Ibid.  3  Ibid. 

■*  Cooper,  Eq.  PI.  821 ;  Mitf.  Eq.  PI.  by  Jeremy,  817. 

5  Cooper,  Eq.  H.  821,  822. 

•  Ibid.  1 1Wd.  8  IWd. 

■  Ibid.  » IHd. 

"  IMd. ;  Mitf.  Eq.  PI.  by  Jeremy,  818.  "  Ibid. 
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further  answer,  or  in  an  answer  to  an  amended  Bill,  repeats 
any  thing  contained  in  a  former  answer,  the  repeddon,  unless 
it  varies  the  defence  in  point  of  substance,  or  is  otherwise 
necessary,  or  expedient,  will  be  considered  as  impertinent.^ 
And  if,  upon  a  reference  to  a  Master,  such  parts  of  the  answer 
are  reported  to  be  impertinent,  they  will  be  struck  out  as  such, 
with  costs,  which,  in  strictness,  are  to  be  paid  by  the  counsel, 
who  signed  the  answer." 

§  868  a.  Hitherto  we  have  been  principally  considering 
answers  to  original  Bills.  But  similar  consideradons  will 
generally  apply  to  answers  to  supplemental  Bills.  In  cases  of 
Bills  of  Revivor,  the  simple  fact  of  the  title  to  revive  is  ordi- 
narily that  alone,  which  enters  into  the  answer.  As,  for  ex- 
ample, if  the  plaintiff  dies,  the  fact  of  his  death  is  that,  which 
ordinarily  is  either  admitted  or  denied  in  tbe  answer.  But  in 
cases  of  Bills  of  Revivor,  (and  probably  the  same  rule  ap- 
plies to  supplemental  Bills',)  if  any  new  event  has  occurred, 
which  changes  the  predicament  of  the  defendant,  as  to  his 
rights  or  title  in  the  suit,  he  may  by  his  answer  not  only  an- 
swer the  facts  charged  io  the  Bill  of  Revivor  or  supplement, 
but  also  state  such  facts  or  events  as  change  his  own  posidon 
in  the  suit.  Thus,  for  example,  the  defendant  to  a  Bill  of 
Revivor  may  answer  not  only  admitting  the  fact  which  entities 
the  plaintiff  to  revive,  but  that  since  then  he  has  himself  be- 
come a  bankrupt.' 

§  868  b.  Upon  a  somewh^  similar  ground,  where  a  BiU  re- 
quired a  defendant  to  answer  as  to  bis  knowledge,  remem- 
brance, information,  and  belief  of  certun  facts  charged  in  the 
BiU,  and  the  defendant,  in  his  answer,  stated  that  he  had  no 
knowledge,  information,  and  belief,  that  the  fiicts  stated  were 
not  true ;  upon  an  exception  taken  that  the  defendant  had  not 


iMitf.Eq.n.b7Jeremr,  318;  Cooper,  Eq.  PL  832;  Snuth  v.  Serie  14  Tet. 

10.  9  Ibid. 

3  Laogl^  tr.  Fiiber,  10  Sim.  R.  UO ;  Anta,  §  868. 
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said  whether  he  helieved  them  to  be  trae,  it  was  held  that  the 
«xceptioD  was  well  takeo;  for  bis  belief  might  be  material  in 
tlie  case.^ 


1  Ant«,§S53  a,'  Brooks  0.  Byam,  1  Stoiy,  R.  396,301.  In  this  mm,  (be 
Court  (aid :"  KotUng  is  more  dear  in  principle,  tli»n  the  rale,  that  ID  the  CMS  cf 
on  interrogatory,  pertinent  to  a  charge  in  the  Bill,  reqniring  the  defendant  to 
answer  it  '  as  to  his  knowledge,  remembrance,  information,  and  belief,'  (which 
is  the  nsnal  fonnularj,)  it  is  not  (ulHcient  for  the  defendant  to  answer  as  to  his 
knowledge ;  bat  he  mast  answer,  also,  as  to  his  infonnation  and  belied  The 
plain  reason  is,  that  the  admisaian  may  be  of  nse  to  the  plaintiff*  as  proof,  if  the 
defendant  should  answer  as  to  bis  belief  in  Ihe  affirmative,  withont  qnalificatioa. 
Thus,  although  a  defendant  should  state,  that  he  bos  no  knowledge  of  the  &et 
cbarged ;  if  he  iboold  also  state,  that  he  baa  been  infonned,  and  believes  it  to  be 
true ;  or  simply,  that  he  belicvea  it  to  be  true,  without  adding  any  qualification 
thereto,  such  aa  that  he  does  not  know  it  of  hig  own  knowledge  to  be  to,  and, 
therefore,  he  does  not  admit  the  tame,  it  would  be  t^en  by  (he  Court,  as  a  Act 
■dnutted  or  prored;  for  the  rule  in  Equity  gBnoitlly,  (although  not  nDiTer- 
sally,)  is,  that  what  the  defendant  believes,  the  Court  will  belieie.  The  role 
might,  perhaps,  be  more  exactly  stated,  as  to  its  real  foundation,  by  saying,  that 
whatever  all^ation  of  fact  the  defendant  does  not  choose  directly  to  deny,  but 
states  bis  belief  thereof,  amouiits  to  an  adoiission  on  his  part  ct  it*  Imtb,  or,  that 
he  does  not  mean  to  put  it  in  issue,  as  a  matter  of  conlroTcrsy  in  the  cause.  Bat 
a  mere  stalemcnt  by  the  defendant  in  his  answer,  that  he  has  no  knowledge  diat 
the  fact  is  as  slated,  without  any  answer  as  to  his  belief  concerning  it,  will  not  be 
iDoh  an  adnussion  as  can  be  received  as  evidence  of  the  facL  Soch  an  answer 
is  insufficient ;  and,  therefore,  the  defect  properly  constitules  a  matter  of  excep- 
tion thereto,  since  it  deprireB  the  plaintiff  of  the  ttencfit  of  an  admisson  to 
which  he  is  justly  entitled.  However,  Courts  of  Equity  do  not,  in  this  respect, 
act  with  rigid  and  technical  exactness,  as  to  the  manner  in  which  the  defiendaiit 
states  hie  belief,  or  disbelief,  if  it  can  be  fairly  gathered  from  the  whole  of  that 
part  of  the  answer,  what  is,  according  to  the  intention  of  the  defendant,  the  fiur 
result  of  its  allegationa  It  is  obvious,  that  in  answers  as  to  the  infonnatioo  and 
belief  of  the  defendant,  there  may  be,  and,  indeed,  ordinarily  will  be,  partial 
admissions  and  partial  denials,  of  every  shade  and  character,  some  of  which  may 
be  delivered  in  terms  of  great  ambiguity  and  uncertainly,  and  some  mixed  up 
with  various  qualifications  and  attending  circumilances.  No  general  rule,  there- 
fore, can  be  laid  down,  which  will  govern  all  the  different  ilnmirNi  of  cases  which 
may  thus  arise  as  to  the  sufficiency  or  insufficiency  of  an  answer  in  this  respect 
A  man  may  have  an  undoubting  belief  of  a  fhct,  or  he  may  disbelieve  its  exist- 
ence, or  he  may  believe  it  highly  probable,  or  merely  probable,  or  the  contnry, 
or  he  may  have  no  belief  whatsoever  as  to  it  Id  each  of  these  cases,  be  is 
bound  to  answer  conscientiously,  a*  to  the  slate  of  his  mind,  in  the  matter  of  his 
belief;  and,  if  he  does,  that  is  all  which  a  Court  of  Equity  will  require  of  him. 
If  a  man  trul;  states,  tliat  lie  cannot  fi>nB  any  befief  at  all  ntpwsOBg  ikt  tntth 
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§  869'  In  the  next  place,  let  ub  proceed  to  the  considerstioD 
of  the  form  of  an  answer.  An  answer  always  begins  with  its 
title,  spedfjing  of  which  of  the  defendants  it  is  the  answer, 
and  the  names  of  the  piaintifi  in  the  caase,  in  which  it  is  filed 
as  an  answer.^  Two  or  more  persons  may  join  in  the  same 
answer,  and  where  their  interests  are  the  same,  and  they  appear 
by  the  same  solicitor,  they  onght  to  do  so,  nnless  some  good 


of  the  fkct  or  iDformatioii,  that  is  lufficient,  uid  it  puts  the  plaintiff  upon  proof 
of  it.  If,  on  th«  otLer  hani],  the  defend&nt  should  slftte,  (as  in  the  present  cue 
the  defendant  does  in  effoct  ^te,)  '  that  he  hu  no  knowledge,  infonnation,  or 
belief,  that  the  fact  or  information  inquired  about  is  not  trae,'  or  if  he  states,  (as 
in  the  present  case,)  that  he  has  been  informed  by  a  party,  and  verily  believes, 
that  such  party  did  not  possess  any  knowledge,  iufarmation,  or  belief  of  the 
ikct,  which  the  interrogatory  points  ont ;  in  each  of  these  cases,  it  seems  to 
me,  that  the  answer,  if  expressive  of  the  tme  state  of  mind  of  the  defendant, 
might,  at  least  for  some  purposes,  be  held  safficienL  But,  then,  if  such  language 
were  unaccompanied  by  any  other  qualifications,  or  explaoatians,  I  should 
anderstand,  that  the  defendant  did  mean  to  assert  his  belief  of  the  truth  of  the 
inibrmatioii  or  statement  of  fact,  because,  if  he  hod  no  knowledge,  information, 
or  belief,  that  it  is  not  true,  he  must  be  presumed  to  give  credit  to  it;  and  if  he 
did  not  intend  so  to  be  understood,  it  would  be  his  duty  to  say,  in  express  terms, 
that  he  had  no  belief  about  the  matter;  and  he  ought  not  to  be  allowed  to 
shelter  himself  behind  equivocal,  or  evasive,  or  doubtful  terms,  and  thereby  to 
mislead  the  plaintiff  to  his  injury.  And  this  leads  me  lo  remark,  and  it  is  the 
real  and  only  point  of  difficulty  which  I  have  felt  upon  the  exception,  whether, 
although  the  plaiatiff  may  agree  to  take  and  accept  such  an  admission,  inter- 
preting it  as  affirmative  of  the  defendant's  belief,  if  in  that  sense  it  would  be 
beneficial  to  himself,  he  is  positively  bound  to  receive  it,  when  it  is  clearly  sus- 
ceptible of  a  different,  or  even  of  an  opposite  interpreta^on,  which  may  affect 
the  nature  and  extent  of  his  proofs  at  the  hearing  of  the  cause.  Upon  full  re- 
Seaion,  1  think  that  ha  is  not  positively  bound  to  receive  it,  although  certainly 

I  sboold  interpret  it  as  an  affirmative,  if  it  would  be  favorable  to  the  plaintiff; 
but  he  has  a  right  to  require,  that  the  defendant  should  state  in  direct  terms,  or, 
M  least,  in  nneqaivocal  t«rin»,  either  that  he  does  believe,  or  that  he  does  not 
believe,  the  matter  inquired  of,  or  that  he  cannot  form  any  belief,  or  has  not  any 
belief  concerning  the  matter,  and  according  as  the  answer  shall  be  the  one  way 
or  the  other,  that  he  calls  upon  the  phuntiff  for  proof  thereof,  or  ho  admits  it, 
or  he  waives  any  controversy  about  it."  2  Daniell,  Ch.  Pr.  287,  402  ;  Gresley 
onEvid.  19,  20;  Potter  o.  Potter,  1  Vea.  274;  Cooth  v.  Jackson,  SVes.  87,  38  ; 
Aiite,§8M. 

1  Cooper,  Eq.  PL  123 ;  Mitf.  Eq.  PI.  by  Jei«my,  313,  811 ;  Griffith  v-  Wood, 

II  Ves.  82. 
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reason  exists  for  their  answer  separately ;  for  otherwise  the 
nonjoinder  may  afifect  them  in  the  matter  of  the  costs  at  Ae 
final  hearing.'  It  may  therefore  be  stated  as  a  general  Tvie, 
that  the  defendants  should  answer  jointly,  unless  their  titles  are 
different ;  although  upon  Bills  by  rectors  and  vicars  for  ti^Ms, 
it  has  been  allowed  to  the  defendants  to  split  their  titles  in  their 
defence.'  An  answer,  purporting  to  be  the  joint  answo*  of 
five  defendants,  cannot  be  sworn  to  as  the  answer  of  three  only ; 
but  it  ought  to  be  amended.*  An  answer,  misnaming  the  plain- 
tiff, is  considered  as  no  answer,  and  the  defendant  therefore  is 
not  bound  by  it.  If  there  ia  an  immaterial  mistake  in  a  name, 
the  answer  may  be  teiken  off  the  file,  and  resworn.*  But  wh«e 
there  is  a  misnomer  of  the  plaintiff  in  the  cause,  and  a  proper 
answer  is  af^terwards  put  in,  the  first  answer  will  be  ordered  to 
be  taken  off  the  file,  by  the  description  of  a  paper  writing,  pur- 
porting to  be  an  answer." 

§  870.  An  answer  is  headed  by  a  titie,  "  The  answer  of  A. 
B.,  the  defendant,  to  the  Bill  of  complaint  of  C.  D.,  the  com- 
plainant." '  After  the  tide  of  the  answer,  it  proceeds  to  re- 
serve to  the  defendant  all  advantages,  which  might  be  taken  I^ 
exception  to  the  Bill ;  a  form,  which  is  probably  intended  to 
prevent  a  conclusion,  that  the  defendant,  having  submitted  to 
answer  the  Bill,  admits  every  thing,  which  by  bis  answer  he 
does  not  expressly  controvert,  and  especially  such  matters,  as 
he  might  have  objected  to  by  demurrer  or  by  plea.'  It  wiD 
not,  however,  in  general,  have  that  effect,  as  has  been  already 
mentioned.^     The  substance  of  the  answer,  according  to  the 


a  Cooper,  Eq.  Fl.  3S3 ;  Mitf.  £q.  PL  by  Jerom^,  318,  S14 ;  Griffilh  t>.  Wood, 
11  Vea.  63. 

3  Ibid.  i  Ibid.  s  lUd. 

e  3  Daaiell,  Cli.  Fr.  cL  IS,  g  2,  p.  !t66. 

'  Cooper,  Eq.  PL  823 ;  Mit£  Eq.  PI.  by  Jeremy,  818,  8H ;  Griffith  v.  Wood, 
11  Ves.  62;  Post,  §  87S. 

*  Ibid. ;  Ante,  S  6B4. 
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defendant's  knowledge,  remembrance,  information,  and  belief, 
then  follows,  in  wbich  the  matter  of  the  Bill,  with  the  interrog> 
atones  founded  thereon,  are  answered  one  after  the  other, 
t(^ther  with  such  additional  matter,  as  the  defendant  thinks 
necessary  to  bring  forward  in  his  defence,  either  for  the  pur- 
pose of  qnaliiying,  or  of  adding  to,  the  case  made  hj  the  Bill, 
or  of  stating  a  new  case  on  his  own  behalf.'  This  is  followed 
by  a  general  traverse  or  denial  of  all  the  unlawful  combination 
charged  in  the  Bill,  and  of  all  other  matters  therein  contained.' 
Where,  however,  such  a  general  traverse  is  admitted  at  the 
end  of  an  answer,  it  has  been  held,  that  the  answer,  uotwith- 
Manding,  is  good ;  and  it  is  not  to  be  suppressed  as  impr<^r,' 
This  generid  traverse  was  first  introduced  in  ancient  times, 
when  the  defendant  used  only  to  set  forth  his  case  in  the 
answer,  without  answering  every  clause  in  the  Bill ;  and  for 
this  reason,  it  became  the  practice  for  the  defendant  to  add,  at 
the  end  of  the  answer,  this  general  traverse.  But,  although 
it  is  the  practice  now  to  answer  every  clause  in  the  Bill,  and  a 
general  traverse  therefore  seems  impertinent,  and  has  been 
held  to  be  unnecessary;  yet  this  formulary  is  still  continued  in 


§  871.  The  answer  of  an  infant  being  expressed  to  be  made 
by  his  guardian,  the  general  reservation  at  the  beginning,  the 
denial  of  combination,  together  with  the  general  traverse  at  the 
conclusion,  common  to  all  other  answers,  are  omitted.'  The 
reason  of  this  is,  that  an  iniant  is  entitled  to  every  benefit,  which 
can  be  taken  by  exception  to  a  Bill,  although  he  does  not  make 
such  reservation,  or  expressly  make  the  exception.  He  is  also 
consi.dered  as  incapable  of  entering  into  the  unlawful  combinap 

1  Cooper,  £q.  PI.  3Z3-339  ;  MltT.  Eq.  PL  bj  Jeram^,  313,  314,  315. 

*  Ibid.  3  Had. 

*  Ibid. 

fi  Ibid.  In  the  caw  of  infanta,  it  has  been  erronooutlj  thought,  that  it  is 
merelj  necessarj  to  put  in  what  ia  called  a  common  infant's  answer,  submitting 
his  rights  to  the  protection  of  the  Court;  but  this  is  not  w.  Lane  v.  Hardwicke, 
9  Beavan,  B.  148. 
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tioQ ;  and  his  answer  cannot  be  excepted  to  for  insufficiency ; 
Dor  can  any  admission  made  by  him  be  binding.^  Even  the 
admission  in  a  deceased  heir's  answer  of  the  will  of  the  testator, 
has  been  held  not  to  be  binding  upon  the  in£EUt  heir,  who  has 
succeeded  him.^    If  a  defendant  is  rednced  to  a  state  of  si 


1  Ibid. ;  MiUer  ir.  MiUer,  1  S&ndford,  R.  103. 

3  Cooper,  £q.  PI.  321,  325 ;  MiCf.  Eq.  PI.  bj  Jeremy,  814,  315.  The  follow- 
ing ronn,  Uken  rrom  Barton's  Suit  in  Eqai^,  p.  IIS-ISI,  irill  cxpUin  taJij  tlui 
and  the  sacceediug  passages.  It  is  an  aiuirer  by  the  executors  of  a  will  to  a 
Bill  for  a  legacy,  admitting  aaeets,  &c. ;  and  is  in  the  most  simple  form,  iriiich 
can  ordinarily  arise  in  practice.  "  The  joint  :uid  sevenJ  answers  of  Edmid 
Willia  and  WlUiam  Willis,  two  of  the  defendants  to  the  Kll  of  complaint  of 
James  WUlis,  an  infant,  by  John  Willia,  his  father  and  next  friend,  complainant 
These  defendanta  now,  and  at  all  times  hereafter,  saving  and  rMcrving  to  them- 
felve*  all  manner  of  benefit,  and  advantage  df  escepUon,  to  the  many  em>n  and 
intufficienciea  in  the  complainant's  said  Bill  of  complaint  conbuned,  tor  answer 
tberennto,  or  unto  bo  moch,  and  such  parts  thereof,  as  theM  defendants  an 
advised  is  material  for  them  to  make  answer  unto.  They  answer  and  gay,  they 
admit,  that  Thomas  Atkins,  in  the  complainant's  Bill  named,  did  duly  uuJce  and 
execute  such  last  irill  and  testament  in  writing,  of  nich  date,  and  tosach  pmpoct 
and  clTect,  as  in  the  complainant's  said  Bill  mentioned  and  set  forth ;  and  did 
thereby  bequeathe  to  the  complainant,  Jamee  Willis,  such  legacy  of  £800,  in  the 
words  for  that  purpose  mentioned  in  the  said  Bill,  or  words  to  a  like  purport  tx 
eflecL  And  these  defendants,  further  aniwering,  say,  they  admit,  that  the  nid 
testator,  Thomas  Atkins,  did  by  such  will  appcunt  these  defendants,  Edward 
Willis  and  AVilliam  Willis,  executors  thereof;  and  that  the  said  testator  died 
on  or  about  the  20th day  of  December,  1748,  withontrevcJuogoralteringdie 
said  will.  And  these  defendants,  further  answering,  say,  Ihaf  they  admit,  tliat 
they,  these  defendants,  some  time  afterwards,  to  wit,  about  the  month  of  January, 
1750,  duly  proved  the  said  will  in  the  Prerogative  Court  of  the  Archlushap  of 
Canterbury ;  and  took  npon  themselves  the  burden  of  the  execution  thereof; 
and  these  defendants  ate  ready  to  produce  the  said  probate,  as  this  honorable 
Court  shall  direct.  And  these  defendants  further  answering,  admit,  that  the 
said  complainant,  James  Willis,  by  his  said  father  and  next  friend,  did  several 
Umea,  since  the  said  legacy  of  £800  became  payable,  apply  to  them,  these 
defendants,  to  have  the  same  pud  or  secured  for  the  benefit  of  the  said  com- 
plwnant,  which  these  defendants  declined,  by  reason,  that  the  sud  cmnpUinant 
was,  and  still  is,  an  in&nt,  nnder  the  age  of  twenty-one  yeais.  Wherefore  these 
defendants  could  not,  as  they  are  advised,  be  B&fe  in  making  soch  payment,  or 
in  securing  the  said  legacy  in  any  manner  for  the  beiteGt  of  the  said  complunant, 
but  by  the  order  and  direction,  and  under  the  sanction  of  this  honorable  Conrt. 
And  these  defendants  further  answering,  say,  that  by  virtue  of  the  said  will  of 
the  laii  testator,  they  possessed  themselves  of  die  real  and  personal  estate, 
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childhood  by  age  and  infirmity,  the  course  is  for  him  to  answer 
by  a  guardian,  in  the  same  manner  as  an  in&nt.^  The  answer 
of  an  idiot  or  a  lunatic,  is  also  expressed  to  be  made  by  his 
committee,  as  his  guardian,  or  by  the  person  appointed  as  his 
gfuardian,  by  Ae  Court  to  defend  the  suit.'  And  a  plabtiflP 
cannot  except  for  insuificieni^  to  the  answer  of  a  defendant  of 
nnsound  mind,  agmnst  whom  a  couunission  of  Innacy  has  not 
issued,  answering  by  his  guardian.' 

§  87s.  The  form  of  the  answer,  as  well  as  the  protestation, 
seems  to  have  been  borrowed  from  the  Civil  Law ;  for,  in  the 
Civil  Law,  the  form  of  the  answer  begins,  Stib  profesiaiione 
de  nimia  generalitate,  inepHditudine,  ohscuritaie,  nullitate,  et 
indehita  ^ectficatione  dicti  lihelU.  The  oath,  too,  administered 
in  case  of  an  answer,  was,  De  scientia,  in  his  qucB  proprittm 
tuum  factum  decemunt,  etde  credihUitate  in  facto  alieno.' 

§  873.  A  married  woman  generally  answers  with  her  hus- 
band ;  but  sometimes  she  answers  separately  by  order  of  the 


goods,  chattels,  and  effects  of  the  sud  testator  to  a  coiuidemble  amount ;  and 
the;  do  admit,  that  onets  of  the  said  teetator  are  come  to  their  hands  sufficient 
to  aaliiff  the  complaiDant's  said  legacjr,  and  which  assets  they  admit  to  he  subject 
to  the  pajmeut  thereof,  and  are  witling  and  deurous,  and  do  hereby  offer  to  pay 
the  same,  as  this  honorable  Conrt  ihall  direct,  being  indemnified  therein.  And 
these  defendants  deny  all  onlawful  combination  and  confederacy  in  the  said  Bill 
charged ;  withont  that,  that  any  other  matter  or  thing  material  or  necessary  for 
tli«M  defendants  to  make  answer  unto,  and  not  herein,  or  hereby,  well  and  suf- 
ficiently answered  uuto,  confessed,  or  avoided,  traverecd,  or  denied,  is  true  to 
the  knowledge  or  belief  of  these  defendants.  All  which  matters  and  things 
these  defendants  are  ready  to  aver,  muntain,  and  prove,  as  this  honorable  Court 
shall  direct ;  and  humbly  pisy  to  be  hence  dismissed  with  their  reasonable  costs 
»nd  charges,  in  that  behalf  most  wrongfully  sustained."  See  also  fonni  in  Tan 
Heythnysen's  Eq.  DraAs.  3BG-~114. 

1  Cooper,  Eq.  PI.  324.  9  Ibid. 

3  Micklethwute  v.  Atkinson,  I  Coll.  B.  ITS. 

*  C^tb.  For.  Rom.  90.  Mr.  Daniell  says :  "  The  fonn  of  the  oath  or  affirma- 
tion administered  to  a  defendant  on  putting  in  his  answer,  is  as  follows; — 'Ton 
swear  (or  solemnly  affirm),  that  what  is  contained  in  this  yonr  answer  (or  plea 
and  answer),  as  far  as  concerns  your  own  act  and  deed,  is  true  to  your  own 
knowledge,  and  that  what  relates  to  the  act  and  deed  of  any  other  person  or 
petwns,  yon  belisTe  to  be  tme.' "    %  DanieQ,  Cb.  Fr.  eh.  IS,  g  2,  p.  S70. 
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Court ;  in  which  case  she  answers  by  her  next  friend.*  Where 
B  marriage  has  dearly  taken  place  only  to  defraud  creditors,  a 

feme  covert  may  be  made  to  answer,  as  if  she  were  sole,'  And 
it  has  been  held,  that  where  a  husband  and  wife  have  answoed 
jointly,  and  the  Bill  is  afterward  amended,  and  then  the  hos- 
band  goes  abroad,  the  wife  remaining  in  this  country,  and  be- 
ing the  nt^erial  defendant,  there  must  be  an  order  upon  ha 
answer  separately,  or  it  will  not  be  any  contempt  of  the  Court 
in  her,  if  she  refuses  to  answer.' 

§  874<.  An  answer  is  always  under  oath,  nnless  the  plaintiff 
chooses  to  dispense  with  it ;  and  then  the  Court  will  order  the 
answer  of  the  defendant  to  be  taken  without  oath.*  If,  indeed, 
the  defendant  is  entitled  to  the  privilege  of  peerage,  or  he  is  a 
Lord  of  Parliament,  (which,  unce  the  union  with  Ireland,  hia 
been  held  to  extend  to  Irish  peers,)  or  if  the  defendant  is  a  cor* 
poration  aggregate,  no  oath  is  required ;  and  in  such  first^nen- 
doned  case,  the  answer  is  upon  the  honor  of  the  defendant,  and 
in  the  last  under  the  seal  of  the  corporation."  A  Quaker  is 
allowed  to  put  in  his  answer  upon  his  solemn  affirmation  and 
declaration.  Where  a  defendant  files  an  answer  as  a  Quaker 
without  oath,  he  undertakes  that  he  is  a  Quaker ;  so  that,  if 
he  should  be  indicted  for  perjury  upon  it,  he  will  not  be  per- 
mitted to  contradict  the  assertion.^  A  Jew  is  sworn  on  the 
Pentateuch,  and  generally  with  his  hat  on.'^  In  the  case  of  a 
foreigner,  not  acquainted  with  the  English,  an  order  must  be 


i  Cooper,  Eq.  FL  825 ;  Ante,  |  71.  >  Ibid. 

'  C«^r,  Eq.  PL  825 ;  Thorold  v.  Hay,  1  Dick.  B.  *10 ;  Tiirtetoo  r.  Dyer. 
10  Ves.  442. 

«  Cooper,  Eq.  P).  82S,  826.  Tbe  590)  Rule  of  tbe  Equity  Bnlea  of  &e 
Snpreme  Conrt  of  the  United  States,  Jannary  Term,  1842,  decIareB:  "  Ereiy 
defendant  may  Buear  to  his  aonrer  before  any  justice  or  jadge  of  any  Conrt  c^ 
the  Unilcd  Slates,  or  liefbro  any  commissioner  appointed  by  any  Circuit  Coort 
to  take  testimony  or  depositions,  or  before  any  Master  in  Chancery  appointed 
byany  Circuit  Court,  or  before  any  joc^  of  any  Courtof  a  Stateor  Tenitoiy." 
1  Howard,  R.  Introd.  69;  IT  Feten,  B.  App'x,  71. 

>  Cooper,  Eq.  FL  826,  886.  ■  Ibid.  ^  Ibid. 
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obtuned  for  ao  interpreter ;  and  the  aiuwer  being  engrossed  in 
a  foreign  language,  a  translation  of  it  must  be  made  by  the  in- 
terpreter, and  such  translation  must  be  annexed  to  it.^  Tbe 
foreigner  must  be  sworn  to  his  answer.  Tbe  interpreter  afr- 
tending  is  previously  sworn  to  interpret  truly,  and  conv^ra  to 
the  foreig^ier  the  language  of  the  oath,  and  at  tbe  same  time  he 
swears  to  the  translation  as  just  and  true  to  the  beet  of  bis 
ability.' 

87'd-  Wh«)  an  oath  is  not  required,  generally  there  must  be 
the  signature  of  the  defendant  to  the  answer.'  But,  wb^e  the 
defendant  to  a  Bill  of  foreclosure  was  an  officer  in  the  army, 
aad  had  gone  abroad  under  orders,  immediately  after  the  ser- 
vice of  the  subpoena  and  appearance,  and  before  he  bad  time 
to  put  in  his  answer,  the  answer  was,  by  the  consent  of  parties, 
ordered  to  be  received  without  signature.*  The  same  order 
was  made  where  the  defendant  was  appointed  to  a  judicial  situ- 
atiou  in  the  East  Indies,  and  in  the  hurry  of  going  abroad  had 
forgotten  to  sign  his  answer.'  So,  where  a  person  abroad  had 
given  a  general  power  of  attorney  to  another  person,  residing 
here,  to  defend  suite,  &c.  in  his  absence,  the  answer  was  directed 
to  be  received  without  any  signabire  at  all,  rather  than  to  take 
the  signature  of  any  other  person  for  the  defendant,*  Upon 
tbe  same  principle,  where  a  father  had  authority  to  act  for  bis 
two  sons,  who  were  out  of  the  jurisdiction,  their  answers  were 
ordered  to  be  taken  without  any  oath  or  si^ature.  But  a 
similar  pernuBsion  was  refused  in  the  case  of  a  mere  trustee. 


1  Ibid.  The  rule  bos  been  Blated  u  in  the  text;  bat  Yice-Chancellor  Knight 
Brace  bu  said  that  he  iru  not  aware  of  any  rale  that  a  foreigner,  boireTer 
ignorant  of  the  English  langnsge,  ii  bound  to  put  an  answer  on  the  file  in  hi« 
own  language.    St  Katherine  Dock  Co.  t>.  Montagu,  1  Collyer,  B.  96. 

a  Ibid. 

3  Cooper,  Eq.  PI.  326,  327  ; v.  Lake,  8  Vei.  I7X  ; v.  Gwillim, fl  Ves. 

SS5 ;  Bay  ley  v.  De  Walkien,  10  Yes.  Ui^  Harding  v.  Barding,  12  Ves.  109 1 
Wilaon  v.  Grace,  14  Vcs.  17!. 

*  Cooper,  Eq.  PI.  8!fi,  327.  •  Itrid. , 

•  Ibid. 

EQ.  PL.  67 
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wbo  wsB  ia  sack  an  infinn  state,  both  of  body  and  mind,  as  to 
be  wholly  inc^nble  of  putting'  in  her  answer.'  Tlte  proper 
coarse  in  such  a  case  would  be,  to  ^point  a  gnardian  to  pot 
in  the  answer;  for  it  b  much  better,  where  there  is  do  com- 
mission of  lunacy,  to  throw  aroond  a  person,  under  sndi  cir- 
cumstances, the  protection  of  some  other  person,  who  is  capable, 
than  to  let  the  defendant  answer  at  all  hazards,  widiont  any 
oath  or  signature.' 

§  BJd  a.  We  have  already  seen,  that  an  answer  is  geoer^ 
aQy  required  to  be  under  oath,  unless  it  is  dispensed  with  by 
die  plaintiff;'  and  that  when  under  o&th,  if  it  is  responsive  t« 
the  allegations  in  the  Bill,  it  is  evidence  for  the  defendant,  and 
as  evidence  it  will  prevail,  unless  overcome  by  the  testimooy 
of  two  witnesses,  or  of  one  witness  and  dear  corroboradog  cir- 
cumstances.* But  suppose  an  oath  to  an  answer  is  dispensed 
with,  and  yet  it  is  responsive  to  facts  charged  in  the  Bill,  and 
whidi  the  defendant  is  required  to  answer,  what  is  the  effect 
of  the  answer  when  given,  it  not  being  under  oadil  This 
point  does  not  seem  definitely  settled.  It  may  perh^M  be  true, 
that  it  is  not  entitled  to  all  the  privileges  of  an  answer  under 
oatb.  But  it  is  by  no  means  dear,  that  it  is  not  evidence  in 
fevor  of  the  defendant  as  to  all  facts,  which  are  not  folly  dis- 
proved by  the  other  evidence  and  circumstances  in  the  case; 
tmd  that  it  ought  not  to  prevail  where  the  other  evidence  is 

her  defective,  obscure,  doubtful,  or  unsatisfactory.'  And  it 
may  well  be  suggested,  whether  the  plaintiff'  has  a  right  to 

>  Cooper,  Eq.  Fl.  »H,  SiT. 

>  Ante,  §  874.  *  Ante,  §  849  a. 

B  Lord  Eldon,  in  Curling  v.  Tavntliend,  IS  Tea.  R.  GSS,  629,  nid :  "  He 
aniwer  to  the  original  Bill  wm  po^  la  without  oath  or  atteatatioD  of  honor;  awl 
WM  accepted  without  either  of  those  aanctioni ;  bat  m^  o^ion  is,  that  witli 
regard  to  a  question  of  Qaa  natnre,  the  defeodant  giret  the  Kunc  aotbori^  to 
the  Court  to  look  at  the  circumstancea,  denied  or  admitted  in  the  answer  ao  psi 
in,  for  the  purpoae  of  adminiatering  cifil  jnadce  between  the  partiea,  as  if  tt  «aa 
pat  in  opon  the  atteatatitm  of  honor,  or  npoD  oath." 
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dispeDse  with  the  oath,  and  yet  to  make  the  ansver  evidence 
in  his  own  favor  as  to  all  the  &cts,  which  it  admits,  and  exclude 
it  as  evidence  as  to  all  the  facta,  which  it  denies,' 

1  In  the  case  of  the  TJnion  Bank  of  Georgetown  v.  Geaiy,  5  Peten,  R.  99, 
110-112,  Uf.  Justice  Thompsoa,  in  deliTsriDg  the  opinion  of  the  Court,  said ; 
"  It  is  certainlj'  a  vell-setlled  rale,  that  on  a  Bill  prajing  relief,  vben  the  lacta 
charged  in  the  Bill,  ai  the  grounds  for  obbtining  the  decree,  are  clearlj  and 
poailivelj  denied  bj  the  answer,  and  proved  only  bj  a  ringle  witneM,  the  Court 
will  not  decree  agunat  the  defendant    And  it  i«  equally  well-tettled,  that  where 
Uie  wituev  on  the  part  of  the  complunant  ia  mpported  and  corroborated  by  dr- 
canutanoea  aoffident  to  outweigh  the  denial  in  the  answer,  the  rale  does  not 
apply.    9  Crancfa,  160 ;  3  Condena.  Rep.  S2S.    What  are  the  citcnnwtancei  b 
this  case  to  meet  and  outweigh  the  denial  in  the  ancwer  ?    It  ii  to  be  borne  in 
mind,  that  the  Bill  doei  not  charge  the  agreement  to  have  been  made  with  the 
bank,  but  with  their  attorney.    The  denial  by  (he  bank  ii  not  therefore  (^  any 
matter  chatted  to  have  been  within  their  own  knowledge.    They  could,  there- 
fbre,  only  speak  of  their  belief,  or  from  information  received  hoDx  their  attorney, 
«Dd  not  from  th^r  own  knowledge  of  the  transaction.    The  denial  of  their  ever 
having  authorized  or  directed  their  attorney  to  hold  out  any  inducements  to  die 
complunaot  to  confess  judgment,  or  to  make  to  her  any  such  promise  as  is  set 
forth  in  the  Bill,  is  not  in  answer  to  any  allegation  in  the  Bill.    The  bank  is 
not  charged  with  having  specially  snthorized  or  directed  the  agreement  to  be 
made.    But  it  is  charged  as  the  ilct  of  their  attorney ;  and  whether  this  was 
within  the  scope  of  his  authority  as  attorney  in  the  suit,  will  be  hereafter  noticed. 
There  are  other  circumstances  which  go  very  far  to  take  this  case  out  of  the  ap- 
^ication  of  the  rule  which  requires  corroborating  evidence  to  support  the  testi- 
mony of  a  single  witness  agunst  the  answer.    This  is  an  ii^nnction  Bill,  filed 
npon  the  oath  of  the  complainant.    An  answer  in  all  cases,  according  to  the 
course  and  practice  of  Courts  of  Chanceiy,  must  be  swom  to ;  unless  dispensed 
with  by  order  of  the  Court  under  special  circumstances.    In  the  preeent  maf, 
the  answer  being  by  a  corporation,  it  is  put  in  under  thdr  common  seti,  onac- 
companied  by  an  oath.    And  although  the  reason  of  the  mle,  wluch  requires 
two  witnesses,  or  circumstances  to  corroborate  the  testimony  of  one,  to  outweigh 
the  answer,  may  be  founded  in  a  great  measure  npon  the  connderation  that  fte 
complainant  makes  the  answer  evidence  by  calling  for  it ;  yet  this  in  in  refeTence 
to  the  onUnary  practice  of  the  Court,  requiring  the  answer  to  be  on  oa^    But 
the  weight  rf  such  answer  is  very  much  lessened,  if  not  entirely  destroyed,  as 
matter  of  evidence,  when  unaccompanied  by  an  oath ;  and  indeed  we  are  in- 
clined to  adopt  it  as  a  general  rule,  that  an  answer  not  under  oatli  is  to  be  con- 
sidered merely  as  a  denial  of  the  allegations  in  the  Bill,  analogooa  to  tiie  general 
issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of  mch  allemtions.''    Mr. 
Chancelbr  Walworth,  in  Smith  r.  Chu-ke,**  Fuge,  R.  388^  '^^^^  jj„  answer  not 
swom  to  not  to  be  of  any  weight  as  evidence  in  the  caae.     Can  the  oath  of  tha 
defendant  to  his  answer  be  dispensed  irith  by  the  pluntiff  without  the  conaeuk 
oftheConrt?     See  1  Grant's  Pract  p.  107,  e^t  1820.    Mr. Daniell, on  ttiia 
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§  876*  An  answer  muet  be  signed  by  counael,  unless  it  is 
taken  by  commissioiiers,  in  the  country,  under  the  aadiority  of 
a  commission  issued  for  the  purpose.^  In  the  latter  case,  ^ 
signature  by  counsel  is  not  required,  die  commissioners  being 
responsible  for  the  propriety  of  its  contents,  as  it  is  supposed 
to  be  taken  by  them  from  the  mouth  of  the  defendant,  as  in  &ct 
was  formerly  done.^ 


lulyect,  M^ :  "An  aiuwer  pat  in  withoat  ofttli  or  «tteaUt>on  of  haoat,  aad  «^ 
oBpted  witbaut  either  of  thoae  uactioni,  gives  the  wmo  autbority  to  the  Court 
to  look  to  the  circuiiiitaiicei  denied  or  Bdmitted  in  the  aniwer  so  pat  in,  for  the 
purpoee  of  admiaiatering  civil  Justice  between  the  parties,  m  if  vt  was  pat  ia 
upon  attestation  of  honor  or  upon  oath.  It  Beemi,  howBTer,  that  no  ezc«ptioiii 
cut  be  taken  to  an  answer  M  put  in."    S  Daniell,  Cb.  Pr.  ch.  13,  j  2,  p.  37a. 

1  Mitf.  £q.  Fl.  by  Jer«my,  SIS ;  Cooper,  Eq.  PL  327  ;  Com.  Dig.  Chanceir, 
S.  3 ;  Davie  v.  DavidMa,  4  McLean,  ISO. 
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CHAPTER  XIX. 

REPLICATIONS   AND   THEIR   CONSEQUENCES. 

§  877-  After  the  defendant  has  put  in  his  answer,  the 
plaintiflFis  to  judge,  whether  the  answer  is  suffident,  and  also 
whether  he  will  amend  the  Bill.  If  he  neither  excepts  to  the 
answer  for  inBufficiency,  nor  amends  his  Bill,  the  usual  step 
next  taken  by  him  is  to  file  a  replication.'  The  replication  is 
the  plaintiff's  avoidance  or  denial  of  the  answer  or  defence,  and, 
in  die  maintenance  of  the  Bill,  to  draw  the  matter  to  a  direct 
issue,  which  may  be  proved  or  disproved  by  testimony,'  After 
the  plaintiff  has  thus  replied  to  the  defendant's  plea,  or  answer, 
be  must  content  himself  with  tbe  answer,  and  he  cannot  then 
go  back  to  except  to  it  for  its  insufficiency,  he  having  admitted 
the  answer  to  be  suffident,  however  imperfect  it  may  be.'  In 
some  cases,  however,  the  Court  will  allow  ^e  plaintiff  to  with- 
draw his  repKcation,  paying  the  costs,  that  have  been  incurred.* 
Sometimes,  no  replication  is  necessary  to  be  filed  at  all ;  as 
where  the  defendant,  by  his  answer,  admits  the  plaintiff's  case, 
or  suffident  of  it  to  enable  him  to  go  to  a  hearing  without  the 
examination  of  witnesses,'  But  as  in  this  last-mentioned  case 
the  whole  of  the  answer  of  the  defendant  is  taken  to  be  true, 
because  he  has  been  precluded  from  substantiating  it  by  evi- 
dence; it  behooves  the  plaintiff  to  look  attentively  into  the 
answer,  to  see,  that  the  effect  of  die  defendant's  admissions  is 
not  avoided  by  any  new  matter  there  introduced," 

■  Cooper,  Eq.  FL  928,  SS9.  ■  Ibid.  >  Ibid. 

*  Ibid.  '  Ibid. 

B  Cooper,  &q.  B.  3!8,  SS9.  Gilbert,  For.  Som.  45,  bw  explained  tbe  reasoiu 
of  these  proceedlngB,  which  are  nuuiifeatly  borrowed  iirom  the  modea  of  proceed- 
ing in  &e  Ecclesiiutical  and  OitiI  Law  Conrto.  "  When  the  answer  comes  in," 
says  he,  "  that  a  the  liiit  contutatio  in  relation  to  the  BSl.    Bat  {be  replication 
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§  878.  Formerly,  replications  were  either  general,  or  special, 
as  they  still  are  at  law.  A  general  replicadon,  which  alone  is 
now  used  in  Equity,  is  a  general  denial  of  the  truth  of  the 
defendant's  plea  or  answer,  and  of  the  sufficiency  of  the  raOtta 
alleged  in  it,  to  bar  the  plwntiff's  suit,  and  an  assertion  of  the 
truth  and  sufficiency  of  the  Bill.^  A  special  replication  was 
occasioned  by  the  defendant's  introducing  new  matter  into  his 
plea  or  answer,  which  made  it  necessary  for  the  plaintiff  to  put 
in  issue  some  additional  fact  on  his  part,  in  avoidance  of  audi 
new  matter,  introduced  by  the  defendant.'  This,  it  seems,  was 
in  use  in  Lord  Nottingham's  time.'  The  consequence  of  a 
special  replication  was  a  rejoinder,  by  which  the  defendant 
asserted  the  truth  and  sufficiency  of  his  answer,  and  traversed 
every  material  part  of  the  replication.*  And,  if  the  parties 
were  not  then  at  issue,  by  reason  of  some  new  matter  disclosed 
in  die  rejoinder,  which  required  an  answer,  the  pl^ntiff  mi^t 
file  a  surrejoinder,  to  which  the  defendant  in  his  turn  might  put 
in  a  rebutter.B^    The  pleadings  in  ancient  times,  in  this  manner. 


conteita  the  answer ;  for  it  aTers  the  Bill  to  be  tnie,  and  daniea  the  amwer. 
But  if  no  replication  be  filed,  and  the  cauBe  be  set  down  apon  the  Bill  and 
antwer  only,  the  answer  stands  for  tnith ;  becanse,  if  yoa  do  not  r^j  to  the 
a(Mw«r,  there  ii  no  litit  eorUtttatio  in  ivlation  to  it,  and  then  it  mnat  be  *■'— "*"^ 
to  be  true.  So,  if  yoa  file  a  replication,  and  do  not  *ier?e  a  Babpataa.  to  r^iaa, 
and  on  such  Bubpccna  to  rejoin,  move,  that  the  defendant  maj  examine  his  wii- 
nesteB  within  a  definite  time,  or  at  least  move  without  a  subpoena  to  rejcnn,  that 
the  defendant  may  examine  witnesses  within  a  definite  tiaiB,  or  Oat  the  caon 
may  be  set  down  upon  the  pleadings ;  if  neither  of  these  wa^s  be  taken,  and  the 
cause  be  set  down  upon  Bill,  answer,  and  replication,  the  answer  must  be  like- 
wise taken  to  be  tme ;  because  yon  do  not  assign  a  probatory'  term  to  the  de- 
fendant; and  the  replication  aloae  is  not  a  proper  litu  contt*Ug»  of  the  aniwer 
unless  70U  join  issna,  by  asaigning  a  probatory  term  to  the  defeadant.'* 

'  Cooper,  Eq.  PI.  829,  SSO ;  Mitf.  Eq.  PL  by  Jeremy,  311,  3M. 

» Ibid.  3  IWd. 

*  Ibid. 

s  Cooper,  Eq.  PI.  829,  330 ;  Hitf.  £q.  Ft.  by  Jeremy,  821,  S2S ;  Gilb.  For. 
Rom.  45, 109, 110 ;  Ante,  g  676,  677.  The  fbim  of  a  geneial  replication  i*  as 
follows : — "  This  repliant,  taring  and  reserving  to  himself  all  and  all  manner  of 
advantage  of  exception,  which  may  be  hod  and  taken  to  the  manifold  erron, 
nncerlmnties,  and  insnfficieD(»ei  of  Out  answer  of  the  laid  defeixdaoti  Sot  lejdi- 
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frequently  proceeded  to  a  sarr^inder  and  rebutter.-'  But 
the  inoonvenience,  ezpeose,  and  delay  of  these  proceedings, 
occanoned  an  alteratioa  of  the  practice.*  Special  replicatuns 
have  gone  quite  out  of  use  ;  so  that  if  any  material  charge  is 
omitted  in  the  Bill,  although  it  is  alleged  by  way  of  replicft- 
tioD,  it  it  not  pertinent,  nor  will  it  aSect  the  defendant"  Id 
the  room  of  special  replications,  amendments  of  the  Bill  have 
been  substituted  ;  and  the  plaintiff  must  now  always  be  reliered 
according  to  the  form  and  matter,  nther  original  or  by  amend- 
moit,  contained  in  his  Bill.*  To  the  matter  thus  introduced  by 
the  pltuntiff,  the  defendant  may  put  in  a  further  answer,  iriietber 
reqoired  by  the  plaintiff  ao  to  do,  or  not ;  and  thus  he  has  the 
advantage  and  e&ct  of  a  special  rejoinder.^ 

§  879>  But,  although,  according  to  the  present  course  of 
the  Court,  rejoinders,  surrejoinders,  and  rebutters  are  disused ; 
yet  the  plaintiff,  after  replication,  must  serve  upon  the  defend- 
ant a  subpfeno,  requiring  him  to  appear  to  rejoin,  unless  he 
will  ^pear  gratia.^    A  rgoinder  is,  however,  seldom,  or  never 


cation  thereunto,  nutb,  that  he  doth  and  will  arer,  maintiun,  and  proTflnia  nid 
Bill  to  be  true,  certain,  «nd  anffident  in  the  law  to  be  aniwered  unto  hy  the 
■aid  defendant*,  and  that  the  answer  erf*  the  Mid  defendants  ia  very  nncertuil, 
evanve,  and  inknfficient  in  the  law,  to  be  replied  onto  by  this  repliant ;  withoat 
that,  that  tatj  other  matter  or  thing  in  the  sud  &niwer  contvned  material  or 
effectual  in  the  law  to  be  replied  uniD,  and  not  herein  and  herebj'  well  and  saf- 
fieiently  re[died  onto,  c<H>reMed  or  armded,  tratened,  or  denied,  u  true ;  all 
which  mattcn  and  things  this  repliant  is  ready  to  aver,  maintMn,  and  prove  aa 
this  honorable  Court  shall  direct,  and  humbly  prays  as  in  and  by  his  aaii  Bill  he 
hath  already  prayed."     Barton's  Suit  in  Equity,  1**,  140. 

1  Ilnd.  3  JUd. 

a  Ibid.  The  46th  Bule  of  the  Equity  Knlet  of  the  Supreme  Court  of  the 
United  State*,  prohibits  special  replications.  It  declares :  "  No  special  replick- 
tion  to  any  answer  shall  be  filed.  Bnt  if  wiy  matter  alleged  in  the  answer  shall 
make  it  necessary  for  Ott  plaintiff  to  amend  his  Bill,  ho  may  have  leave  to 
amend  the  same  with  or  without  the  payment  of  cotti,  as  the  Court  or  a  judge 
thereof,  may  in  his  discretion  direct."  1  Howard,  B.  Introd.  6S  ;  1 7  Feteis,  E. 
App'z,  68. 

4  Cooper,  £q.  PI.  8S9,  830 ;  MitC  £q.  PL  by  Jeremy,  321,  3ga. 

'Ibid. 

a  UitC  £q.  FL  by  Jeremy,  SS8  i  Cotter,  Eq.  B.  S80. 
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actually  filed ;  but  cases  may  arise,  in  iriiidi  a  rejoioder  maj 
possibly  be  necessaty,^  Aa  where  the  plaintiff  has  examined  a 
witness  de  bene  esse^  and  afterwards  repHed,  without  proceediiig 
to  serve  a  anbpaeaia  to  rejoin,  the  defendant  may  inunediatdy 
file  a  rejoinder,  and  compel  the  pluntiff  to  examine  in  chirf  his 
witiwss  examined  de  bene  esse ;  asd  the  neglect  of  this  will 
render  the  depositions  taken  de  bene  esse  nugatory,  if  the  wit- 
ness lives  long  enou|^  to  be  examined  in  chief.' 

§  880.  The  effect  of  a  replication  and  rgoinda*  is  to  put  ^ 
cause  completely  at  issue  between  the  parties  ;  for,  immediately 
after  the  defendant  has  appeared  to  rejoin  grabs,  or  after  die 
return  of  a  subpcena  to  rejoin  served  on  the  defendant,  and 
which,  by  an  order  obtained  of  course,  ia  now  uaaally  made 
returnable  immediately,  and  served  on  the  defendant's  clerk  in 
Court,  the  parties  may  proceed  to  the  examination  of  witnesses 
to  support  the  facts,  alleged  by  the  pleadings  on  each  side.* 

§881.  Replications  and  r^inders are  never  drawn,  perused, 
or  signed  by  counsel,  but  are  wholly  managed  by  solicitorB. 
There  are,  therefore,  many  cases,  which  come  to  a  hearing,  in 
which,  if  the  pleadings  were  looked  into,  it  would  be  found, 
diat  no  issue  had  been  joined  between  the  parties.*     If  it  di» 


1  Mit£  £q.  FI.  bj  Jeremy,  S23 ;  Cooper,  Eq.  PI.  330. 

<  Cooper,  Eq.  H.  330 ;  Hitf.  Eq.  FI.  bj  Jeremy,  SIS.  This  ia  the  En^idi 
practice.  Bnt  in  America,  genenlly,  if  not  nniTemllr,  Die  plettdingt  teimiute 
vith  the  replicalioD,  and  no  r^oinder  ii  filed ;  and  the  cause  is  deemed  folly  at 
isme  upon  the  filing  of  the  replication.  This  is  the  general  practice  in  die 
CoDTti  of  the  United  States. 

s  Cooper,  Eq.  PI.  380;  Mitf.  Eq.  H.  by  Jeremy,  3S3. 

*  Cooper,  Eq.  ».  331,  383 ;  Blitf.  Eq.  PL  by  Jeremy,  993 ;  Kodney  e.  Hai«, 
Hosely,  R.  296.  llie  replication,  and  the  proceediaga  thereon,  were  apparentiy 
also  borrowed  from  the  Civil  Law,  as  the  following  extract  flijm  Gilb.  For.  Bom. 
p.  lis,  114,  will  show:  "  The  replication  is  the  contestation  of  the  answer;  and 
this  must  be  filed,  in  order  to  put  the  answer  in  iame.  By  the  ancient  CirQ 
Law,  the  plaintiff  was  to  ^ve  secnrity,  (as  is  herein  before  mentioned,)  to  prase- 
cute  his  suit  in  two  months ',  and  if  he  did  not,  he  was  to  be  diamined,  and  an- 
swer damages  to  the  party.  This  begot  the  nle,  that  the  plaintiff  must  reply  in 
three  terms ;  and  if  he  did  not,  the  defendant  might  move  for  a  disminion,  with 
costs.    The  rule  in  the  Exchequer  is  more  according  to  the  fonu  of  the  Cooi- 
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covered  that  s  replication  has  never  been  filed,  and  yet  vit* 
nesses  have  been  examiaed,  the  Court  will  permit  the  rep1ic»- 
tion  to  be  filed,  nunc  pro  tume.  It  is  not,  however,  in  general, 
until  after  replicatioa  and  rgoinder,  that  the  parties  are  required 
to  join  in  a  commiMioD,  and  to  proceed  to  the  examination  of 


§  881  a.  In  this  connection  it  may  be  proper  to  say  a  few 
words  as  to  scandal  and  in^rtiDence  in  interrogatories  to  wi^ 

mw  Law ;  fw,  afler  plea  i^eadod,  the  plaintiff  ma  to  repl;  the  then  next 
term ;  and  ir  ho  did  not,  tlie  defendant  gave  him  a  rule  to  replj  in  a  week  of 
the  subsequent  term,  and  if  he  did  not,  there  was  an  order  for  dismisBioD,  as  in 
snch  cases  there  was  judgment  at  law,  for  want  of  a  replication.  But  if  there 
were  several  defendants,  one  conld  not  get  an  order  for  dismission,  dll  a  fall 
answer  came  in  from  them  all ;  because  the  plaintiff  cannot  go  to  proof  against 
one  only,  since  publication  must  pass  against  them  all,  before  the  decree  can  be 
obtained.  But  then  the  plaintiff  must,  without  del^,  pursue  the  process  of  the 
Court  against  the  other  defendants.  Whenever  the  replication  is  filed,  in  order 
to  close  the  lilis  conteetalio,  there  must  be  a  subp«cna  to  rejoin,  which  is  accord- 
ing to  the  old  Civil  Law,  which  required  a  citation,  in  order  to  form  the  act  of 
the  Court i  and,  therefore,  the  first  citation  was  to  answer;  the  second  to  re- 
jotn,  upon  which  the  probatory  term  was  formed ;  and  the  ^ird  waa  the  eub- 
pcena,  or  citation  to  hear  judgment  But  if  (he  defendant  delated  the  plaintiff 
upon  the  first  citation,  the  Court  veij  justly  might  impose  terms  upon  him,  such 
as  to  rejoin  gratis,  and  that  he  should  consent  to  form  the  probatory  term,  with- 
out the  service  of  a  subpsna  to  rejoin.  If  the  piMntiff  replies,  the  defendant 
can  never  i^Bmiss  the  Bill,  without  hearing  (he  cause;  because  the  defendant 
may  rejoin  gratis,  and  prove  his  answer,  and  so  bring  the  cause  to  a  hearing. 
Bnt  this  rule  is  now  altered ;  tbr  if  a  plaintiff  replies,  and  never  serves  the  de- 
fendant with  a  sabp^oa  to  rejcun,  nor  takes  any  step  towards  the  making  of 
proof,  bnt  sleeps  (br  three  terms,  the  defendant  may  dismiss  the  plaintiff  by 
rejoining,  or  setting  down  the  cause ;  because  they  look  upon  the  replication, 
though  it  be  a  contestation  of  (he  answer,  to  be  only  matter  of  ibrm ;  and  there- 
fore, if  the  plaintiff  afterwards  sleeps  for  three  temu,  he  acquiesces  in  a  dismis- 
doD>  And  the  mere  filing  of  the  replication,  though  it  does  put  the  defendant 
in  a  capacity  of  making  proof  of  his  answer ;  yet,  if  the  plaintiff  will  acquiescei 
and  not  take  any  steps  towards  the  proving  of  his  Bill,  it  would  be  very  hard, 
that  the  defendant  should  be  put  to  the  trouble  and  charge  of  setting  it  down  at 
his  own  request.  But  if  witnesses  have  been  examined,  and  publication  passed, 
tbeK,  although  the  plaintiff  should  sleep  three  terms,  it  must  be  set  down  ad 
rtqvuitiontm  de/indentii ;  because  the  Court  cannot  make  a  decree  upon  acqui- 
escence, when  the  plaintiff  might  have  proved  the  allegations  of  the  Bill."  See 
also,  Gilb.  For.  Bom.  45, 108. 
ilbid. 


-obvGoo»^lc 


80!2  EQUITY  PLEADINGS.  [cH.  XIX, 

nesses,  and  in  depositions,  as  we  have  already  made  some 
remarks  upon  scandal  and  impertinence  in  Bills  and  answers.' 
It  is  obvious,  tiiat  it  is  indispensable  for  tlie  pnrposesof  jostifle, 
tbat  Courts  of  Equity  should  prevent  improper  interrogatories, 
and  depositions  containing  matters,  which  are  either  scandalous 
and  irapertinent,  from  being  introduced  into  the  cause,  iHioi 
they  have  nothing  to  do  with  the  merits,  and  are  designed  to 
create  false  impressions,  or  unfounded  prejudices.  Upon  a 
suggestion,  therefore,  that  the  interrogatories  exhibited,  or 
depositions  taken  by  either  party  in  a  cause,  are  open  to  this 
objection,  the  Court  will  order  them  to  be  referred  to  a  Master 
to  report,  whether  they  contain  any  scandalous  or  impeitinait 
matter ;  and  if  the  Master  should  report  them  to  contain  any, 
the  Court  will  direct  such  matter  to  be  expunged,  and  the  costs 
paid  by  the  offending  party  or  witness.' 

1  Ante,  §  48,  26S~270,  SS1^68. 

*  Gude  t>.  Mnmford,  2  Toange  &  Coll.  449, 446. 
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CHAPTER  XX. 

AMENDMENTS   AND  OTHEE   INCIDENTS   OP   PLEADING. 

§  88S.  Having  thus  gone  over  the  various  kinds  of  plead- 
ings  in  Equity,  it  remains  only  to  add  a  few  remarks  in  this 
place,  upon  some  incidents,  which  have  not  been  fully  noticed 
before,  and  seem  necessary  to  complete  our  survey  of  the 
subject. 

§  883.  As,  in  Courts  of  Equity,  mispleading  in  matter  of 
form  is  never  allowed  to  prgudice  any  party,  ^e  real  and  sub- 
stantial merits  of  the  case  are  always  looked  to.-*  No  excep- 
tions to  formal  minute  in  the  pleadings  are  usually  insisted  on ; 
or,  if  insisted  on,  they  are  never  allowed  by  the  Court  to 
prevent  a  bearing  upon  the  merits.*  For  the  Court  will,  upon 
the  discovery  of  any  errors  of  this  sort,  allow  an  amendment 
of  them;  or  will  wholly  overlook  them  at  the  hearing,  as 
waived,  by  not  being  excepted  to  in  an  early  stage  of  the 
proceedings.'  In  many  cases,  also,  Courts  of  £quity  will  allow 
substantial  defects  to  be  amended,  if  the  cause  is  in  such  a 
stage,  as  that  they  can  be  properly  amended ;  *  and  the  circum- 
stances, therefore,  under  which  amendments  are  allowed  to  be 
made,  constitute  a  proper  subject  of  our  further  inquiries. 

§884.  And,  first,  as  to  amendments  by  the  plaintiff.  Amend- 
mg  the  Bill  may  be  useful  for  various  purposes ;  for  the  cor^ 
rection  of  mistakes;  or  for  the  suppression  of  impolitic 
admissions  in  the  original  statements;  or  for  adding  new 
parties ;'  or  for  inquiring  into  additional  facts ;    or  for  the 


1  Cooper,  Eq.  PI.  882.  ■  Ibid.  3  Ibid. 

*  lUd. ;  Mitf.  £q.  PI.  bj  Jeremy,  324,  9Sfi. 

B  Ante,  g  237,  541,  u  to  what  ameDdmenti  mttjr  be  made  under  tlie  genenl 
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fbrtber  investigation  of  facts,  which  have  been  only  partially 
di^osed ;  or  for  patting  in  issue  nev  matter,  stated  in  llie 

answer.^ 

§  885.  If  the  plamdff,  after  he  has  filed  hts  Bill,  finds,  diat 
he  has  omitted  to  state  any  matter,  or  to  join  any  perscm,  as 
party  to  the  suit,  which  he  ought  to  have  done,  he  may  supply 
such  defect  by  amending  his  Bill.'  Or,  if,  after  the  defendant 
has  put  in  bb  answer,  the  plaintiff  thereby  obtains  new  lights, 
as  to  the  circumstances  of  his  case,  he  may  amend  bis  Bill,  in 
order  to  shape  his  case  accordingly.'  And,  in  general,  any 
imperfection  in  the  frame  of  a  Bill  may  be  thus  remedied,  as 
often  as  occasion  shall  require.  If  any  necessary  parties  are 
omitted,  or  unnecessary  parties  are  inserted,  the  Court,  ufoa 
application,  will  permit  the  proper  alteration  to  be  made  upon 
terms,  according  to  the  nature  of  the  case.*  But  the  matter 
introduced  by  amendmeift,  must  not  be  matter,  which  has  bap* 
pened  since  the  filing  of  the  Bill,  (which  is  termed  new  matter,) 
unless,  indeed,  the  defendant  has  not  put  in  his  answer,  in 
which  case  the  Bill  may  be  amended  by  adding  supplemental 
matter."  [And  there  are  exceptions  to  the  general  rule  that 
matters  arising  after  the  filing  of  a  Bill  are  not  proper  matters 
of  amendment ;  as,  where  an  executor  appointed  by  a  foreign 
tribunal,  files  a  Bill  in  chancery  in  another  State,  and  subse- 


oider  to  make  new  partiei.    See  ilao  Stephens  v.  Frort,  2  Toange  ft  CoU.  Ml ; 
Hilligen  v.  Mitcbell,  1  Myloe  &  Cmg,  433, 412 ;   Gibson  «.  logo,  6  Hue,  156 ; 
Bsteman  v.  Margerison,  6  Hara,  502. 
1  Gredey  on  Evid.  21-28 ;  Hara  on  Dimot.  !S-24. 

>  Mitf.  Eq.  Fl.  hy  Jeremy,  M,  820,  »26 ;  Jones  n.  Rom,  4  Hara,  S2 ;  Poai 
§887. 

>  Mitf.  Eq.  PI.  by  Jeremy,  SO,  325,  826. 

*  Ibid.  So  vhera  a  Bill  was  brought  by  moie  of  the  memben  of  ft  jnnt 
•took  company  en  behalf  of  Ihemtelves,  aod  all  the  other  sharaholden,  except 
the  defeudants,  an  amendment  was  allowed  by  striking  out  "  on  behalf  of  them- 
selves  and  all  the  other  shareholdere,  &c."  and  making  it  the  Bill  of  the  plaintifih 
named  on  the  record  only.    Jones  t>.  Rose,  4  Hara,  G2. 

»  Cooper,  Eq.  PI.  882,  883 ;  Mitf.  Eq.  PL  hy  Jeremy,  207,  290,  324-826  j 
Id.  6S\  Ante,  §  82S,  88«,  8S6. 
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quently  takes  out  letters  testamentary  in  the  latter  State,  be 
may  state  the  iact  of  the  graoting  of  such  letters  by  way  of 
amendment,  and  is  not  compelled  to  resort  to  his  supplementary 

Bai-T 

§  886.  The  application  by  the  plaintiff  to  amend  his  Bill 
must  also  be  made  at  the  proper  stage  of  the  cause,  in  which 
amendments  are,  by  the  practice  of  Courts  of  Equity,  allowed. 
The  proper  time  to  apply  for  leave  to. amend  is,  before  the 
cause  is  at  issue.'     And  the  cause  is  properly  at  issue,  when 


>  Back  V.  Buck,  11  Paige,  170;  See  1  Barb.  Fr.  S07. 

»  Cooper,  Eq.  PI.  SS3 ;  Gilb.  For.  Rom.  19,  108 ;  Mitt:  Eq.  PI.  bj  Jeremy,  SS, 
824,  325 ;  Ante,  g  332,  614.  Althoagh  it  is  uanal  to  rIIow  amcndmeDtB  to  be 
made  in  Bilb  at  any  time  before  iaaue  joined ;  yet  it  is  not  alirajs  a  matter  of 
course ;  or  under  particular  circumstancea,  the  Court  has  refused  to  tliovr 
material  omendmenti  to  be  made  aAer  the  auBwer  has  been  put  in,  especially 
where  lachea  were  imputable  to  the  plaintifT.  Tbua,  where  underwriters  brought 
ft  Bill  for  discovery  after  the  answer  was  put  in,  they  moved  for  leave  to  amend 
by  adding  charges  relative  to  matters,  which  might,  with  proper  diligence,  hare 
been  originally  put  in  issue  by  the  Bill,  the  amendment  was  refused  by  the 
Court.  Mills  V.  Campbell,  2  Younge  &  Coll.  398,  S99.  So,  where,  after  a  plea 
was  allowed  and  replied  to,  the  plaintiff  moved  to  withdraw  his  replication,  and 
to  amend  the  Bill  so  as  to  vary  the  case  originally  made,  the  Court  refused  the 
ftpplicatioQ,  although,  perhaps,  it  might  have  been  granted  if  applied  for  at  the 
time  the  plea  was  allowed.  Bamett  v.  Grafton,  6  Sim.  72.  The  following  mles 
on  the  subject  of  amendments  were  adopted  by  the  Supreme  Court  of  the 
United  States,  January  Term,  1842.  "  The  plaintiff  shall  be  at  liberty,  aa  a 
matter  of  course,  and  without  payment  of  costs,  to  amend  bis  Bill  in  any  matters 
whatsoever,  before  any  copy  has  been  taken  out  of  the  cleit's  office,  and  in  any 
■mall  matters  afterwards,  such  aa  filing  blanks,  correcting  errors  of  dates,  mb- 
nomer  of  parties,  roisdesfriptions  of  premises,  clerical  errors,  and  generally  in 
matters  of  form.  But  if  he  amend  in  a  material  point  (as  he  may  do  of  course) 
after  a  copy  has  been  so  taken,  before  any  answer  or  plea,  or  demurrer  to  the 
Bill,  he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and  shall  with- 
out delay  l\imisb  him  a  fiur  copy  thereof,  free  of  expense,  with  suitable  refer- 
ences to  the  places,  where  the  same  are  to  be  inserted.  And  if  the  amendments 
are  numerous,  he  shall  furnish  in  like  manner  to  the  defendant,  a  copy  of  the- 
whole  Bill  as  amended,  and  if  there  be  more  than  one  defendant,  a  copy  slialt 
be  furnished  to  each  defendant  affected  thereby.  After  an  answer,  or  plea,  or 
demurrer  is  put  in,  and  before  replication,  the  plaindff  may,  upon  motion  or 
petition,  without  notice,  obtain  an  order  from  any  judge  of  the  Court,  to  amend 
bis  Bill  on  or  before  the  next  succeeding  rule  day,  upon  payment  of  costs,  or 
without  payment  of  coits,  M  the  Coart  or  a  judge  thereof  may  in  bit  discretion 
14.  FL.  M 
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the  replication  U  in,  and  the  pleading  are  ckMed ;  and,  at 
furUiest,  when  the  Bubpcena  for  a  rejoinder,  if  one  is  requirvd, 
is  returned,  or  the  rejoinder  is  put  in.' 

§  887>  However,  the  Court,  if  the  commissions  have  not 
issued  to  examine  witnesses,  will  allow  the  r^>Iication  to  be 
withdrawn,  in  order  to  enable  the  plaintiff  to  make  an  amend- 
ment in  bis  Bill.  And,  indeed,  if  no  witness  has  been  examined, 
an  amendment  has  been  permitted,  even  after  publication  has 
passed.'  But,  after  witnesses  have  been  examined,  the  Court 
will  not,  unless  under  very  special  circumstances,  or  in  con- 
sequence of  some  subsequent  event,  allow  the  Bill  to  be  altered 
or  amended.'  An  exception  has  been  admitted  in  the  case  of 
the  plaintiff's  discovering  the  necessity  of  new  parties,  whidi 
the  plaintiff  may  add  at  any  time  by  leave  of  the  Court,  limiting 
his  amendment  to  that  purpose.*  Sometimes,  leave  has  also 
been  given  to  amend  the  prayer  of  the  Bill  under  parttcolar 
circumstances,  after  the  proper  time  has  passed ;  as  where  the 


^recL  Bat  after  replication  filed,  the  plaintiff  aball  not  be  pcnoitted  to  iritk- 
draw  it  and  to  amend  hi«  Bill,  except  upon  a  ipeclal  ordei  o(  a  judge  o(  tbe 
Coart,  upon  motion  or  petition,  after  due  notice  to  the  other  party,  and  apoo 
proof  by  affidavit,  that  the  aamo  is  not  made  for  the  purpoea  of  vexation  or 
delaj,  or  that  the  matter  of  the  proposed  amendment  is  material,  and  conld  not 
with  reasonable  diligence  have  been  sooner  introduced  into  the  Bill,  and  npra 
the  plaintiff 's  submitting  to  snch  other  terms  as  may  be  imposed  by  the  Judge  for 
speeding  the  cause."  "  If  tbe  plaintiff,  so  obtaining  any  order  to  amend  Us 
Bill,  after  answer,  or  plea,  or  demurrer,  or  afler  replication,  shall  not  file  his 
amendments  or  amended  Bill  as  tbe  case  may  require,  in  the  clerk's  office,  on  or 
before  the  ne^t  sacceeding  rale  day,  he  shall  be  considered  to  have  abandoned 
the  same,  and  the  cause  shall  proceed,  as  if  no  application  for  any  amendment 
had  been  made."  1  Howard,  R.  Introd.  30,  81 ;  17  Peters,  E.  Appendix,  M. 
As  to  when  amendments  may  be  made,  see  Green  v.  Tanner,  8  Metcalf,  411. 
To  avoid  unnecessary  delays,  a  motion  to  amend  a  Bill  will  be  entertained  at  the 
same  time  that  exceptions  thereto  are  filed.  Kittredge  v.  The  Claremont  Bank, 
S  Story,  B.  G90. 

1  Cooper,  Eq.  PI.  830 ;  Mitf.  Eq.  PI.  by  Jeremy,  823  j  Hare  on  Discov.  22-24. 

"  Cooper,  Eq.  PL  888. 

a  Mitt  Eq.  PI.  by  Jeremy,  826. 

*  Cooper,  Eq.  PI.  838 ;  Mitf.  Eq.  H.  by  Jeren^,  32S ;  Jameson  v.  Deshiehls, 
8  Gratt4. 
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prater  has  been  omitted  by  mistake ;  or  the  prayer  for  the 
proper  relief  has  not  been  ciade.^  But  these  are  rare  excep- 
tions, and  not  easily  allowed. 

§  888,  If  the  necessity  of  adding  new  parties  arises  from 
the  death  or  marriage  of  any  of  those,  who  were  first  made 
parties  to  the  Bill,  this  cannot  be  done  by  amendment ;  but, 
the  cause  being  abated,  a  Bill  of  Revivor  must  be  exhibited,  in 
order  to  bring  such  new  parties  before  the  Court'  So,  if  the 
fact,  desired  to  be  stated  on  the  record,  has  arisen  subsequent 
to  the  filing  of  the  original  Bill,  and  of  the  defendant's  putting 
in  his  answer ;  such  as  the  bankruptcy  of  one  of  the  parties, 
or  a  devise  of  the  lands  in  question,  in  case  lands  constitute  the 
subject  of  the  suit ;  in  each  of  these  cases  a  supplemental  Bill 
must  be  filed.'  But  an  amendment  will  be  allowed  with  regard 
to  the  residence  of  the  pluntiff,  where  it  has  been  changed  sub- 
sequent to  the  filing  of  the  Bill.*  So,  if  the  plaintiflP  thinks 
some  discovery  from  the  defendant,  which  he  has  not  obtained, 
is  wanting  to  support  his  case,  he  may  file  a  supplemental  Bill 
to  obtain  that  discovery.'^  Any  matter  also,  at  any  time,  which 
cannot  be  made  the  subject  of  an  amendment  may  be  charged 
in  a  supplemental  Bill.'  But  the  plaintiff  cannot,  upon  such  a 
supplemental  Bill,  examine  witnesses  to  any  fact  put  in  issue 
by  the  original  Bill.' 

§  889.  The  original  rule,  as  to  the  time  of  allowing  amend- 
ments, was  probably  borrowed  from  the  Civil  Law,  according 
to  which  the  plaintiff,  by  the  leave  of  the  Court,  might  add  any 
new  positions  to  the  libel  before  the  replication  was  filed  ;  for 
the  replication  was  the  contestation  of  the  answer.     And  after 

1  Cooper,  £q.  PL  333;  Uitf.  Eq.  Fl.  by  Jerem; ,  825,331. 
B  Cooper,  £q.  PI.  383;  MitT.  £q.  PI.  hj  Jeremy,  82S,  836  ;  Ante,  §  928,  32^. 
3  Cooper,  £q.  Fl.  333,  334.    Ante,  S  3^,  329,  388,  Si9. 
*  Kerr  D.  Gille^ie,  7  Beav&a,  R.  269. 
>  Cooper,  Eq.  PI.  384  ;  Aate,  §  330. 
B  Ibid.     Ante,  883-336. 

'  Cooper,  Eq.  PI.  883,  38*  ;  Mitf.  Eq.  PL  by  Jeremy,  328,  326  ;  Ante,  j  884- 
Mfi,  945-950. 
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the  answer  was  contested,  there  could  he  no  new  positions  ;  bnt 
the  parties  went  immediately  to  the  proofs.^ 

§  890.  Hence,  alse,  the  rule  is  derived,  that,  before  iwoe 
joined,  the  only  way  to  introduce  new  matter,  which  occurred 
before  the  filing  of  the  Bill,  is  by  way  of  amendment.  It  can- 
not be  introduced  by  way  of  a  supplemental  BOI.*  The  reaaon 
assigned  is,  because  the  original  cause  is  then  but  in  fieru 
After  issue  joined,  a  supplemental  Bill,  (aa  we  have  seen,)  may 
be  filed  by  leave  of  the  Court;  because  the  first  canse  is 
dosed.'  But  such  supplemental  Bill  cannot  be  brought  widi- 
out  leave  of  the  Court ;  because  the  plaintiff  cannot  introduce 
new  matter  into  the  same  cause,  after  the  time  for  amendment 
has  passed,  so  as  to  make  it  a  part  of  it,  without  the  permission 
of  the  Court.* 


1  GUb.  For.  Bom.  108;  Id.  4S;  2  Bro.  Civil  and  Adm.  Law,  34T,  318.  Git 
bert,  in  hie  For.  Bom.  p.  48,  49,  has  added  some  explan&toiy  observation! :  '^  B/ 
tlie  Canon  Law,"  eajs  he,  "the  libel  cannot  bo  amended  poi(  litis  eonietta- 
titmem.  This  mie  waa  exceedinglj  strong  in  the  old  Civil  Law ;  for  the  lilit 
eonlestatio  being  before  the  prtetor,  the  judgo  had  onljr  e,  commission  to  bear 
that  cause  J  and  ho  could  not  alter  or  change  it.  And  therefore  he  did  not  lake 
the  judiciam  to  be  ettptian,  till  the  litis  contestatio.  But  after  the  Itlis  conUsialio, 
tbej  were  supposed  to  be  nnder  a  giuui  contractu*,  to  submit  to  the  senteDC« ; 
because  the;  received  the  judges  b/  agreement  of  both  parties  from  the  prElm'. 
And  although  there  was  the  same  judge  both  for  the  litis  eonteslatio,  and  the 
sentences  in  the  Canon  Law ;  yet  they  allowed  the  time  for  reforming  the  libel 
to  be  onljr  ante  litem  eontestatma,  and  that  post  Utem  eonlettaiam  it  cornea  too 
late ;  for  that  wotdd  be  to  make  another  cause,  which  is  not  in  contest." 

s  Ante,  §  332. 

3  Ibid. 

*  Gilb.  For.  Bom.  49 )  Ante,  g  333,  SST,  S45-3S0.  Gilbert  kaa  ezplained  Utis 
matter  more  fullj  in  his  For.  Rom.  p.  t08,  109 :  "  But  if  any  new  matttr,"  says 
he,  "  was  discovered  after  replication,  they  might,  by  leave  c^  the  Court,  file  a 
supplemental  Bill,  touching  any  matter  of  fact  that  was  discovered  after  mxA 
replication ;  Ibr  the  supplemental  Bill  was  in  the  nature  of  a  new  cause,  whidi 
ought  bo  brought,  by  leave  of  the  Coart,  after  the  conleslalio  Udt  in  tbe  former 
cause ;  and  the  Court  might  lengthen  the  time  for  pnblication,  after  snch  mipplft- 
mental  Bill  and  answer  came  in ;  because  the  prolongation  of  tbe  probatory  t«tiB 
was  very  much  in  the  breast  of  the  Coart  But,  if  the  supplemental  Bill  be 
moved  for  after  publication,  the  Court  never  ^ves  them  leave  to  examine  any 
thing,  that  was  in  issue  m  the  former  cause,  by  reason  of  the  manifest  danger  of 
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§  891  •  After  a  plea  is  set  down  for  argument,  the  pluntiff 
may  amend  his  Bill ;  and,  although  taking  exceptions  to  an 
answer,  accompanying  a  plea,  is  an  admission  of  the  plea,  as 
has  been  before  mentioned;^  yet  amending  the  Bill,  after  a 
plea,  is  said  not  to  have  the  effect  of  allowing  the  plea.^  So 
at  any  time  before  a  demurrer  is  allowed,  the  plaintiff  may 
amend  the  Bill.^  If,  npon  hearing  the  cause,  the  pluntiff 
f^^>ears  entitled  to  relief,  but  the  case  made  by  the  Bill  is 
insufficteDt  to  ground  a  complete  decree,  the  Court  will  not 
allow  an  amendment ;  but  it  will  sometimes  give  the  plaintiff 
leave  to  file  a  supplemental  Bill,  to  bring  before  the  Court  such 
matter,  as  is  necessary,  in  addition  to  the  case  made  by  the 
original  Bill.*  If  the  addition  of  parties  is  only  wanted,  an 
order  is  usually  made  for  the  cause  to  stand  over,  with  liber^ 
for  the  pluntiff  to  amend  the  Bill  by  adding  the  proper  par* 
ties.'  And,  in  some  cases,  where  a  matter  has  not  been  put  in 
issue  by  a  Bill  with  sufficient  precision,  the  Court  has,  upon 
the  hearing  of  the  cause,  given  the  plaintiff  liberty  to  amend 
tlie  Bill,  for  the  purprae  of  making  the  necessary  alteration.^ 


subornation  of  peigurjr,  irliere  tbey  Ikare  a  aight  of  the  examination  of  the 
witneases.  Bat  for  matter  of  acconnt,  there  may  be  a  aapplemental  Bill  afler 
pnblicatioD;  because  tbej  examine  to  nich  matter*  of  account  befcve  (be 
Master  or  depnty  after  pnblkation.  And  this  is  fhm  the  necesntr  of  the 
thing;  becanse  the  charge  or  diacbarge  mart  be  made  up  priratelj  before  the 
Master  or  depnty;  and,  therelbre,  tbe^  being  in  charge  and  discharge,  the  par- 
liculan  of  which  mntt  be  proved,  snch  aacoonla  being  now  kept  by  bocdu  or 
notes,  and  formerly  by  scores  or  tallies  one  agtunst  another.  And,  tberefbre,  a 
supplemental  Bill  in  matters  of  acconnt  is  seldom  refnsed.  So,  likewise,  a  siip< 
plemental  Bill  may  for  any  fitct  dtBCOTered  after  publication  passed,  that  iras 
not  in  issue  in  the  same  cause,  and  where  snch  &ct  might  vary  the  decree.  But 
after  the  decree  is  pronoonced  and  enrolled,  it  must  be  by  Bill  of  Bevtew  and 
rerersal." 

1  Ante,  §  889. 

>  Cooper,  Eq.  PL  881. 

SlUd. 

*  Cooper,  Eq.  PL  884,  310 ;  Mit£  £q.  H.  by  Jeremy,  326,  SST ;  Ante,  J  689; 
Ante,  §  8S8. 

« IMd.  9  Ibid. 
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§  89®.  The  Court,  considering  infants  as  particularly  nader 
its  protection,  will  not  permit  an  infant  plaintiff  to  be  injured 
hj  the  manner  in  which  his  Bill  has  been  framed.'  Therefore, 
where  a  Bill,  filed  on  behalf  of  an  infant,  submitted  to  pay  off  a 
mortgage,  and  upon  hearing  the  cause,  the  Court  was  of  opin- 
ion that  the  infant  was  not  bound  to  pay  the  mortgage,  it  was 
ordered,  that  the  Bill  should  be  antended  by  striking  out  the 
submission.'  And,  where  a  matter  has  not  been  put  by  a  Bill 
properly  in  issue,  to  the  prejudice  of  the  in£mt,  the  Court  has 
generally  ordered  the  Bill  to  be  amended.* 

§  893.  Sometimes,  upon  the  hearing  of  the  cause,  it  has 
f^peared,  that  a  matter  properly  in  issue,  or  at  least  stated  in 
the  proceedings,  has  not  been  proved  against  parties,  who  hsn 
admitted  it  by  their  answers,  although  not  competent  so  to  do, 
for  the  purpose  of  enabling  the  Court  to  pronounce  a  decree. 
In  these  cases,  the  Court  has  permitted  the  proper  steps  to  be 
taken  to  obtiun  the  necessary  proof;  and  for  this  purpose  has 
suffered  interrogatories  to  be  exhibited.*  And,  where  the 
plaintiff  has  neglected  to  file  a  necessary  replication,  the  Court 
has  allowed  him  to  supply  the  defect^  Thus,  where  a  Bill  was 
filed  on  behalf  of  creditors,  for  sada&ction  out  of  real  and 
personal  estates,  devised  to  trustees  for  that  purpose,  and  sub- 
ject to  that  charge,  in  strict  settlement ;  and  die  answers  (^  the 
tenant  for  life,  and  of  the  first  remainder-man  in  tail,  who  was  an 
infant,  were  not  replied  to ;  the  Court  on  the  hearing,  directed, 
that  the  plaintifls  should  be  at  liberty  to  reply  to  those  answers. 


1  mte.  Eq.  FL  hf  Jeremj,  S27 ;  Cooper,  £q.  PI.  SS6. 

>  Ibid.  3  Ibid. 

*  Mitf.  Eq.  H.  bj  jBremy,  826,  S80 ;  Cooper,  Eq.  PL  885.  Mr.  Cooper 
(Eq.  PL  3S5)  has  added  in  Qua  conoectjon  :  "  And  where  a  plunttff  set  down 
bis  cause  to  tw  heard  od  Bill  and  answer ;  and  had  a  decree  against  (he  deftnd- 
ant  by  de&Dlt;  and  when  the  defendant  came  to  show  canae  agsiut  the  dea«e, 
it  wu  altered  in  hig  &vor,  the  pl«ntiff  petitioned  to  rehear  the  catne, 
and  at  the  rehearing  prayed  leave  to. reply  to  the  defendant's  aniwer, 
which  the  Coort  granted.    1  Eq.  Afaridg.  43. 
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and  to  exhibit  interrogatories,  and  to  prove  their  debts  agaiDst 
those  defendants,  as  they  had  before  proved  them  against  the 
trustees ;  and  it  reserved  the  consideradon  of  the  directiona 
necessary  to  be  given  upon  such  new  proof.' 

§  894'.  Secondly ;  As  to  amendments  on  the  part  of  the  de> 
fendant.  A  defendant  may  amend  his  pleading ;  but  diis  is 
allowed  with  much  more  caution  than  in  the  case  of  a  plaintiff.^ 
A  demurrer  cannot,  (ae  a  plea  may,)  be  good  in  part  and  bad 
in  part,  with  reference  to  its  extent,  or  to  the  quanti^  of  Bill 
covered  by  it ;  and  if  it  is  too  general,  it  must  be  overruled.' 
But  the  Court  has  a  discretion,  if  a  fair  case  is  made,  to  give 
the  defendant  leave  to  amend,  and  narrow  it,  upon  proper  terms, 
which  is  a  guard  upon  the  practice.* 

§  89u>.  With  respect  to  the  amendment  of  pleas,  there  cer- 
tunly  have  been  cases,  in  which  the  Court  has  permitted  them 
to  be  amended,  where  diere  has  been  an  evident  sUp  or  mistake, 
and  the  material  ground  of  defence  seemed  to  be  sufficient." 
Yet  the  Court  always  expects  to  be  told  precisely  what  the 
amendment  is  to  be,  and  how  the  slip  happened,  before  it  will 
allow  tlie  amendments  to  take  place.^  But,  although  it  is  not 
usual  to  refuse  leave  to  amend  pleas ;  yet  the  defendant  will  be 
tied  down  to  a  very  short  time  in  which  to  amend.^  And 
where  a  plea  seemed  incapable  of  amendment,  the  defendant 
has  had  leave  to  withdraw  it,  and  to  plead  de  novo  in  a  fort- 
ntght.^  Where  a  plea  is  clearly  good  in  substance,  but  is  coq> 
udered  as  ol^ectjonable  in  point  of  form,  as  for  not  concluding 
either  in  bar  or  otherwise,  and  for  not  stating  some  other  nec8»* 
sary  things,  leave  has  been  given  to  amend  it.' 


■  Cooper,  Eq.  PI.  SS6 ;  Mitf.  £q.  PI.  by  Jeremy,  SS7,  328. 
3  Aiite,S44S,  «e2. 
<Coopar,Eq.  PI.  33S. 

B  Cooper,  £q.  PL  336 ;  Newman  v.  Wallis,  2  Bro.  Ch.  B.  143, 147 ;  NobkiMen 
V.  Hutiogg,  2  Ves.  jr.  85  ;  Ante,  §  701. 
»Ibi4 
'Ibid.  *Ibid.  »Ibid. 
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§  896.  But  in  the  case  of  answers,  and  of  pleas  put  in  upon 
oatt,  the  Court  will  not,  for  obvious  reasons,  eanly  suffer  an 
amendmeDt  to  be  made.^  In  a  Btnall  matter,  however,  the  de- 
fendaot  may  amend ;  but  not  in  a  material  one,  unless  upon 
evidence  to  the  Court  of  surprise.^  The  most  common  case  of 
amending  an  answer  is,  where,  through  inadvertency,  the  de* 
fendant  has  mistaken  a  fact,  or  a  date  ;  there,  the  Court  will  gire 
leave  to  amend,  to  prevent  the  defendant  from  being  prosecuted 
for  peijury.'  In  general,  however,  this  indulgence  is  confined 
to  cases  of  mere  mistake  or  surprise  in  the  answer.* 


1  Cooper,  Eq.  PL  336,  837 ;  Mitf.  £q.  PL  bj  Jeremj,  8ST,  SSS. 

>  Ibid. ;  Smith  o.  B&bcock,  S  Sumner,  R.  ft83. 

3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jerero}',  327,  328;  Howe  v.  Siusell,  36  Maine,  124.  la 
Smith  V.  Babcook,  S  Sumner,  R.  688,  the  Conrt  said :  "  The  genenl  rules  of 
Courts  of  Eqoitj,  in  the  amendment  of  answers  are  well  known.  In  meie  mat- 
ters of  form,  or  mistakes  of  dates,  or  verbal  inaccuracies,  Courts  of  Equity  are 
Terj  indulgent  in  allowing  amendments.  But  when  application  is  made  to  amend 
an  answer  in  material  bets,  or  to  change  essentiallj'  the  grounds  taken  in  die 
original  answer.  Courts  of  Equity  arc  exceedingly  slow  and  reluctant  in  acced- 
ing to  it.  To  support  such  applications,  they  require  veij  cogent  circumstancee, 
and  Buch  as  repel  the  notion  of  any  attempt  of  the  parly  to  evade  the  jostke  of 
the  case,  or  to  set  up  new  and  ingenioosly  contrived  deftnees  or  subt«iliige*. 
Where  the  object  is  to  let  in  new  &ata  and  defences  wboUy  dependent  upcn 
parol  evidence,  the  reluctance  of  the  Conrt  is  greatly  increased ;  nuce  it  has  a 
natural  tendency  to  encourage  carelessness  and  indifference  in  making  answers, 
and  leares  much  room  open  for  the  introduction  of  testimony  mano&ctared  ftr 
the  occa^on.  But  where  the  new  &cta,  sought  to  be  introduced,  are  written 
papers  or  documents,  which  have  been  omitted  by  accident  or  mistake,  there  the 
same  reason  does  not  apply  in  its  full  force ;  for  such  papers  and  documents  can- 
not be  made  to  speak  a  Afferent  language  from  that  which  originally  belonged 
to  them.  The  whole  matter  rests  in  the  sound  discretioa  of  the  Conrt.  I  should 
be  sorry,  that  it  should  be  supposed,  that  the  Conrt  had  no  authority  to  grant 
leave  to  file  an  amended  answer,  wherever  it  was  manifest  that  the  pnrpoaea  of 
substantial  justice  required  it  On  the  other  hand,  conudering  the  solemnity  of 
answers,  I  should  be  sorry  to  see  any  pnctice  introdnced,  which  shonld  in  any, 
the  slightest  degree,  encourage  negligence,  indifference,  or  inattention  to  the 
dnties  imposed  by  law  upon  parties,  who  are  called  upon  to  make  statements 
under  oath.  And  it  seems  to  me,  that,  be&re  anv  Court  of  Equity  should  allow 
such  amended  answers,  it  should  be  perfectly  satisfied,  that  the  reasons  assigned 
for  the  application  are  cogent  and  satisfactory;  that  the  mistakes  to  be  comcted, 
or  the  fiuts  to  be  added,  are  made  highly  probable,  if  not  certain ;  that  they  are 
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§  897-  ^  distinction  has  also  been  made  between  the  admia- 
non  of  a  fact,  and  the  admission  of  a  consequence  in  Law,  or 
in  Equity.  Therefore,  where  a  defendant,  after  putting  in  an 
answer,  discovered  a  ground  of  defence  to  the  Bill,  of  which  he 
was  not  before  informed,  namely,  a  purchase  by  the  person,  un- 
der whom  be  claimed,  without  notice  of  the  plaintiff's  title, 
which  could  only  be  used  by  way  of  defence,  and  could  not  be 
the  ground  of  a  Bill  of  Review,  the  Court  allowed  the  answer 
to  be  taken  off  the  file,  and  the  new  matter  to  be  added,  and  the 
answer  to  he  resworn.^ 

§  898.  But  where  the  application  was  to  strike  out  of  the 
defendant's  answer  several  words,  importing,  that  he  had  re- 
ceived ^ISOOin  full  of  bis  advancement  from  his  father  in  his 
lifetime,  which  he  refused  to  bring  into  hotchpot ;  and  the  de> 
fendant  afterwards  swearing,  that  he  had  mistaken  the  law  in 


material  to  the  merits  of  the  case  in  controvetsy ;  that  the  part;  has  not  been 
guilty  of  gross  negligence ;  and  that  the  mistakes  have  been  ascertained,  and  the 
new  lacts  have  come  to  the  knowledge  of  the  part; ,  since  the  original  answer 
was  pnt  in  and  sworn  to.  Where  the  party  relies  upon  new  facts,  which  have 
come  to  his  knowledge,  unce  the  answer  was  put  in ;  or  where  it  is  manifest,  that 
he  has  been  taken  by  surprise,  or  where  the  mistake  or  omission  is  manifestly  a 
mere  inadvertence  and  oversight,  there  is  generally  less  reason  to  object  lo  the 
amendment,  than  there  is,  where  the  whole  bearing  of  the  facts  and  evidence 
must  have  been  well  known  before  the  answer  was  pnt  in."  The  60th  Bale  of 
the  Equity  Bulesof  the  Supreme  Court  of  (he  United  States  declares:  "  Afler 
on  answer  is  pnt  in,  it  may  be  amended  as  of  course,  in  any  matter  of  form,  or 
by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  a  document,  or  other 
small  matter,  and  be  resworn,  at  any  time  before  a  replication  is  put  in,  or  the 
cause  is  set  down  for  a  hearing  upon  Bill  and  answer.  But  af^r  replication,  or 
snch  setting  down  for  a  bearing,  it  shall  not  be  amended  in  any  material  matters, 
as  by  adding  new  facta  or  defences,  or  qualifying  or  altering  the  original  state- 
ments, except  by  special  leave  of  the  Court  or  of  a  judge  thereof,  upon  motion  - 
and  cause  shown  after  due  notice  to  the  adverse  party,  supported,  if  required,  by 
affidavit  And  in  every  case  where  leave  is  so  granted,  the  Court  or  ibe  judge 
gnnting  the  same,  may,  in  his  discretion,  require,  that  the  same  be  separately 
engrossed  and  added  as  a  distinct  amendment  to  the  original  answer,  so  as  to  be 
distinguishable  therefhxn."  1  Howard,  K.  Introd.  p.  £9 ;  17  Feters,  R.  App'x, 
p.  60. 

iMitfEq.  PI.  by  Jeremy,  328;  Cooper,  Eq.  PL  337;  Faltcrson  u.  Slaoghter, 
Ambler,  B.  292,  and  Mr.  Bluot's  note  (1.) 
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that  point,  desired  to  be  at  liberty  to  waive  any  admission  he 
had  made  as  to  it,  and  to  wait  till  the  Master  had  made  bis  re- 
port, it  was  refused.^ 

§  899.  So,  where  a  Bill  was  brought  by  the  next  of  kin 
against  an  executor  for  an  undisposed-of  sniplus,  and  the  exec- 
utor answered,  and  waived  the  benefit  of  the  surplus  by  mistake 
of  the  law ;  although  he  afterwards  proved,  that  the  testator 
intended  him  to  have  the  surplus ;  yet  he  was  not  suffered  to 
amend  his  answer.^  But  a  defendant,  after  a  general  admiauoa 
of  assets,  has  been  permitted  to  amend  his  answer,  by  admit- 
tiDg  assets  to  pay  the  pluutiff 's  debt  only,  if  the  same  did  not 
exceed  £400.> 

§  900.  So,  on  an  apphcation  to  amend  a  adiedule  to  the 
defendant's  answer,  an  indictment  for  peijury  having  beoi  pre- 
ferred, or,  at  least,  threatened,  the  Court  refused  to  interfere, 
although  it  was  taken  to  be  clear,  that  the  defendant  did  not 
mean  to  perjure  himself,  as  he  had  no  interest  in  so  doing.* 
That  question  was  properly  the  sabject  of  consideration  before 
the  grand  jury,  who,  if  they  thought  that  the  defendant  did 
not  mean  to  perjure  himself,  would  throw  out  the  indictment. 
On  the  other  hand,  if  there  were  any  ground  for  the  indict- 
ment, it  would  be  wrong  for  the  Court  to  interpose.^ 

§  901.  In  proceedings  upon  an  answer  under  oath,  where 
there  is  a  clear  mistake,  the  answer  was,  by  the  old  [uractke, 
allowed  to  be  taken  off  the  file,  and  a  new  answer  put  in.* 
But  Lord  Thurlow  adopted  a  better  course,  not  taldog  the  an- 
swer ofi*  the  file,  hut  permitting  a  sort  of  supplemental  answer 
to  be  filed ;  that  course  leaving  the  parties  the  full  effect  of 


1  Cooper,  Eq.  PI.  S37 ;  PesTce  v.  GroTe,  Amb.  B.  65 ;  MitT.  Eq.  PL  bj- Jerenr. 
Sas.    See  Smith  v.  Babcock,  3  Samoer,  R.  G8S. 

■  Ibid. 

>Cooper,Eq.PL837,3SS;  RairlinicFoirell,!  P.  WiII.297;  Da^j c Cntmp, 
1  IKck.  3G. 

*  Cooper,  Bq.  PI.  8S8 ;  Terne;  v.  Macknaman,  1  Bro.  Ch.  E.  319,  and  Ut. 
BelfB  Qote  (1). 

s  Itnd.  « Il»d. 
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what  had  been  sworn  before,  with  the  explanadon  given  by  the 
BOf^lemeotal  answer,'  This  has  been  allowed  even  after  the 
cause  was  in  the  paper  for  hearing.'  But  to  obtain  such  per- 
miseioD,  the  defendant  must  state  by  affidavit,  that,  when  he 
put  in  his  answer,  he  did  not  know  the  circumstance,  upon 
which  he  t^^ies,  or  any  other  circumstances,  upon  which  he 
ought  to  have  stated  the  fact  otherwise."  However,  where  an 
answer  had  misnamed  the  plaintiff,  it  was  considered  as  no 
answer,  and  the  defendant  therefore  not  bound  by  it ;  and  a 
proper  answer  pnt  in,  the  former  was  ordered  to  be  taken  off 
the  file,  by  the  description  of  a  paper  writing,  purporting  to  be 
an  answer,*  Exceptions  also  to  an  answer  have  been  permitted 
to  be  amended,  where  there  has  been  a  mere  mistake.^ 

§  902.  Upon  the  hearing  of  a  cause,  the  same  indulgence 
will  be  granted  to  a  defendant,  as  to  a  plaintiff.  If  it  has  ap- 
peared, that  the  defendant  has  not  put  in  issue  facts,  which 
he  ought  to  have  put  in  issue,  and  which  must  necessarily  be 
in  issue,  to  enable  the  Court  to  determine  the  merits  of  the 
case,  he  will  be  allowed  to  amend  his  answer  for  the  purpose 
of  stating  those  facts."  Thus,  where  to  a  Bill  for  tithes,  a 
tnodua  had  been  set  up  as  a  defence,  and  it  appeared  from  the 
evidence  in  the  cause,  that  there  was  probably  a  good  ground 
ftn:  opposing  the  plaintiff's  clum,  although  the  defendant  bad 
mistaken  it ;  the  Court  permitted  him  to  amend  his  answer.^ 
But  on  the  rehearing  of  a  decree,  an  answer  cannot  be  amended, 
but  by  consent  of  parties.^ 

§  903.  Where  a  fact,  which  may  be  of  advantage  to  a 

1  Hud.;  Swallow  v.  Day,  2  CoUyer,  R.  133. 
■Fulton  e.  Gilmore,  1  Phillips,  B.  fiS3. 

3  Cooper,  Eq.  PL  938 ;  Terney  v.  Mocknamaro,  1  Bra  Cb.  R.  819,  and  Mr. 
BelCanote  (1). 

*  Cooper,  Eq.  Fl.  336,  339 ;  Jennings  u.  Merton  College,  8  Yes.  7D  :  Wells  V. 
Wood,  10  Ves.  401 ;  Bolder  v.  Baok  of  England,  10  Yes.  iU. 

»Ibid. 

B  Cooper,  £q.  FI.  339 ;  Mitf.  £q.  Fl.  by  Jeremy,  32T,  328. 

TIbid. 

•  IWd. 
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defcDdant,  has  luq)peQed  subsequent  to  his  answer,  it  cannot 
with  propriety  be  put  in  issue  by  amending  his  answer.*  Bat, 
if  it  appears  to  the  Court  on  the  hearing',  that  it  may  thus  be 
of  advantage,  the  proper  way  seems  to  be,  to  order  die  canse 
to  stand  over  until  a  new  Bill,  in  which  the  fact  can  be  brought 
to  a  hearing  with  the  original  suiL^  A  Bill  for  this  purpose 
seems  to  be  in  the  nature  of  a  plea  puis  darrem  continuanee  at 
the  common  law.°  So,  where  new  matter  in  an  account  is  dis- 
covered before  the  hearing,  but  after  a  replicatioii  is  61ed,  the 
Court  will  permit  a  supplemental  answer  to  be  put  in.* 

I  904<.  In  most  of  these  cases,  the  indulgence,  given  by  the 
Court,  is  allowed  to  the  mistakes  of  the  parties,  and  with  a  view 
to  save  expense.  But  when  an  injury  may  arise  to  otfaere,  die 
indulgence  has  been  more  rarely  granted.^  And  so  far  as  die 
pendency  of  a  suit  can  affect  either  the  parties  to  it,  or  strang- 
ers, the  matter,  brought  into  a  Bill  by  amendment,  will  not 
have  relation  to  the  time  of  filing  the  original  Bill ;  but  the 
suit  wilt  so  far  be  conradered  as  pending  only  from  the  time  i^ 
the  amendment.*  But,  where  a  Bill  seeks  a  discovery  from  a 
defendant,  and  having  obtained  that  discovery,  the  Bill  b 
amended  by  stating  the  result,  it  should  seem,  that  the  suit  may, 
according  to  circumstances,  be  considered  as  pending  from  the 
filing  of  the  original  Bill,  at  least  as  to  that  defendant,  and 
perhaps  as  to  the  other  parties,  if  any,  and  to  strangers  also,  so 
far  as  the  original  Bill  may  have  stated  any  matter,  whidi 
might  include  in  general  terms  tbe  subject  of  the  amendment^ 

1  Cooper,  £q.  PI.  310;    Mitf.  Eq.  Fl.  b^  Jeremy,  329. 

a  Ibid. 

3  Cooper,  Eq.  PL  840 :  Mitf.  Eq.  PI.  by  Jeremy,  829. 

*  Ibid. 

8  Mitf.  Eq.  PL  by  Jeremy,  330,  831  ;  Cooper,  Eq.  PI.  340.  Mr.  Cooper  hsi, 
ia  thia  connection,  Eidded  :  "  Aud  not  only  the  pu-ties  to  a  anit  are  alloiTEd  all 
^r  and  lilieral  indulgence  ;  bat  it  is  even  extended  to  nitneisei  in  a  caoae, 
If  hose  depoeitiong  are  permitted  to  be  amended  in  case  of  clear  mistake ;  the 
Court  alirayg  aiming  to  act  npon  broad  principles  of  justice,  disentangled  at 
much  as  possible  from  little  technicalitiea." 

a  Ibid.  ■>  Ibid. 
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§  Q05.  Even  npon  the  hearing,  as  has  been  already  noticed, 
the  Court,  having'  the  whole  case  before  It,  and  \ftiag  embar- 
rassed in  its  decision  by  defects  in  the  pleadings,  has  permitted 
amendments,  both  of  Bills  and  answers,  under  very  special 
drcumstances.'  Where  new  matter  has  been  discovered, 
either  by  the  plaintiff  or  the  defendant,  before  a  decree  has 
been  pronounced,  deciding  on  the  rights  of  the  parties,  a  aup- 
pkmental  or  a  cross  Bill  has  been  permitted,  to  bring  such 
matter  before  the  Court,  to  answer  the  purposes  of  justice ; 
instead  of  allowing  an  amendment  of  a  Bill  or  answer,  where 
the  nature  of  the  matt^  discovered  would  admit  of  its  being 
so  brought  before  the  Court.^  And  after  a  decree,  upon  a 
similar  discovery,  a  BiU  of  Review,  or  a  Bill  in  nature  of  a 
Bill  of  Review,  has  been  allowed  for  the  same  purpose ;  both 
these  forms  of  proceeding  being  in  their  nature  similar  to 
amendments  of  Bills  or  answers,  calculated  for  the  same  pur- 
poses, and  generally  admitted  under  similar  restrictions.^  It 
may,  however,  happen  that  by  the  mistake,  or  negligence,  or 
ignorance  of  parties,  their  rights  may  be  so  prejudiced  by  their 
pleadings,  that  the  Court  cannot  permit  important  matter  to  be 
put  in  issue  by  any  new  proceeding  without  so  much  hazard  of 
inconvenience,  that  it  may  be  better,  that  the  individual  should 
avSer  an  injury,  than  that  th^  administration  of  justice  should 
be  endangered  by  allowing  such  proceeding.^ 

§  906.  The  remarks  contained  in  the  last  section,  constitute 
the  closing  paragraph  of  Lord  Redesdale's  great  work  on 
Equity  Pleadings ;  and  they  famish  a  fit  admonition  for  the 
close  of  the  present  imperfect  Commentaries.  Upon  a  careful 
review  of  the  whole  subject,  the  attentive  reader  will  perceive, 
that  the  task  of  mastering  so  complicated  a  science  will  require 
from  him  die  employment  of  many  hours  of  deep  study,  of 
laborious  research,  and  of  nndivided  diligence.     He  must  give 


1  Milf.  Eq.fl.b7  Jeremy,  SSI. 

» ttad.  3  Ibid. 
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"  his  days  and  his  nights  to  it  widi  an  earnest  and  anflindun^ 
devotion,  ^ut  the  rewards  will  amply  repay  him  for  all  his 
toils.  He,  who  has  attained  a  thorough  knowledge  of  Eqoily 
Pleadings,  cannot  fail  to  have  become  a  great  Eqni^  Lawyer. 
He  need  not  shrink  from  the  most  difficult  and  complicated 
engagements  of  his  profession.  Nay,  he  will  find,  that  while 
many  others  are  willing  to  rely  on  their  own  genios,  with  a 
rash  and  delusive  self-complacency,  to  carry  them  through  ^ 
intricacies  of  a  controverted  suit,  he  may  far  more  justly  and 
safely  repose  on  a  solid  learning,  which  will  secure  respect,  and 
a  trained  and  varied  discipline,  which  will  command  confidence. 
To  no  human  science  better  than  to  the  Law,  can  be  applied 
the  precepts  of  sacred  wisdom  in  regard  to  zeal  and  constancy 
in  the  search  for  truth.  Here  the  race  may  not  be  to  die  swift; 
but  assuredly  the  battle  will  be  to  the  strong. 
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ABATEMENT, 

io  Sqnitjr,  meaning  of 

wlien  a  luit  is  abated  or  not 

obKurit^r  in  bodka  respecting 

hy  death 

hy  toaniage  of  plaintiff 

pleas  in  natore  of  pleas  of  abatement  in  Equity 

at  vhat  time  put  in  , 

matter  in  abatement  aTniUble  only  hy  plea,  geoeraJlf 
ACCIDENT,  jurisdiction  in  Equity  in  cases  of  . 
ACCOUNT,  irho  proper  parties  to  a  Bill  to  account 

plea  of  account  atated,  or  settled,  vhcn  a 
ACKNOWLEDGMENT,    (See  AsuiasioN.) 

-when  evidence  or  not 
ADDBES8  OF  BILL,  wbat    . 

bow  Court  described      •    . 

names  of  parties  boir  stated  in 
ADMINISTRATION, 

who  are  proper  parties  in  cases  of 

forugn,  effect  of     . 
ADMINISTRATOR  AND  EXECUTOE, 

when  a  proper  party  or  not 

foreign,  wbether  may  sne  or  be  sued 

objection  that  plaintiff  is  not,  when  to 
marrer  , 

when  objection  to  be  taken  by  plea 

title  of  plaintiff  in  litigation 

[dea  that  defendant  is  not  adounistrator  or  execator 
ADMISSIONS  AND  CONFESSIONS,  bow  charged  inaBiU 

ADMISSIONS  IN  ANSWER, 

not  evidence  unless  put  in  issue  2f 

AFFIDAVIT  to  Bill,  when  necessary     . 

to  Bill  to  take  testimony  de  bene  eue 

to  Bill  to  pCTpetoate  testimony 


329,  S80,  8G4,  SSe,  SS7 

329,  830 

880,  3S1,SS«,  836 


263,  264,  260  a 
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in  cases  of  relief  on  lost  bonda  and  deeds  ,  313, 477 

in  casea  of  Bills  of  Rcvieir  oa  new  discovered  evidence   .        411 
in  casea  where  relief  songfat  on  deeds  in  defend«nt's  pos- 


AGENT,  when  a  proper  party  or  not  to  &  Bill   . 

trbeo  officers  of  corporation  are  proper  parties 
AGREEMENT, 

specific  performance  of,  who  proper  parties  to  Bi 

I^ea  to  parol,  within  statute  of  frandi 
ALIEN,  friend  may  ane  and  be  sncd 

corporation  may  sae 

enemy,  when  he  may  sue  or  be  seed 

sovereign,  when  he  may  bob 

plea  of  alienage 
ALIENATION,  PENDENTE  LITE, 

purchaser  need  not  be  made  a  party 

mortgage  pendente  Uto 
ALLEGATIONS  IN  BILL.    (Set  Avebuent.) 

general  frame  of 

stating  part,  certuoty  in 

parties,  how  described 

chai^ng  part,  certainty  in 

general  charge,  when  aafficient 

title  of  plain  (iff,  how  stated 

title  of  defendant,  how  stated 

alternative  statements 

charges  of  fraud  in 

charges  of  notice     . 

prayer  for  relief 

in  Bill  of  Discovery 

in  Bin  of  Interpleader 

in  Bill  of  Certiorari 

in  aupplemcnUl  BUI 

in  Bill  of  Revivor    ■ 

in  Sill  of  Beview    . 

in  Crosa  Bill  .    ' 

in  Bill  to  execute  decree 
AMENDMENT  OF  PLEADINGS, 

origin  of,  from  civil  law 

of  Bill,  at  what  lime  allowed 


477 
a\,  i3S 


750,  761 
.    51-54 


23,  24-15,  240-290 

ST,  S8,  24l}-:55 

.      S6,  SM 

31,83,  251,  252,  SM 

84,  25,  39,  242-254 

241-246,  257-251 

255,  K2 

245,  248,  254,  filO 

251,  232 

ses 

.0-44,  SI  4-316 
558,561 
291-297 
flSS 
343-353 
374-S89 
420-426 
401, 402 
429-432 
883-905 


332,  614, 884-88: 

for  what  purpose  proper 

of  what  matter        .... 

not  of  matter  since  the  snit 

when  demurrer  lies,  in  matter  of  amendment 

of  pleas,  when  and  how  allowed    . 
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as  to  parties  wben  allowed  .  .    887,888,893 

effect  of,  as  to  third  peisons  ....        901 

of  antwers,  wliei)  and  what,  and  bow  allowed  89S-90S 

when  directed  hy  tbe  Court  at  the  heatiog        893,  894,  903-905 
when  Tefused  ......        905 

when  allowed  at  the  hearing         .  .  892,  893,  90S,  90S 

ALTERNATIVE  STATEMENTS  IN  BILL, 

of  title,  when  good  or  not  .      US,  2*5  a,  264,  610 

of  other  matters    .  .  .        .      42, 254 

ANSWER,  nature  and  form  of  ....     84S,  849,  850 

when  a  proper  mode  of  defbnce    .  846,851 

rule,  that  he  who  angwers  must  answer  fally     SOB,  606,  609,  846i 

847 


607,  846 

670-676,  784 
681-684 
688,  698 
686,  688 
680,  683-<i86,  691 
S91,  695 


exceptiona  to  rule 

(  Set  Fleas.) 
ia  support  of  plea,  when  neceeeaty 
when  not  proper  in  support  of  plea 
when  answer  OTemiles  pica 
should  not  coTer  matter  of  plea 
fiame  of  answer  iu  gupport  of  plea 
form  of  answer  in  support  of  a  plea 
exception  to  answer  in  support  of  plea,  when  proper  or  not     689 
what  beta  materitd  to  b«  answered  .  851-860 

answered  by  several  defendants 
answer  consists  of  two  parts 
(1.)  defence 
(3.)  examination 
fitame  of  generd  answer 
fbrm  of  answer 
protestation  in  answer 
it  must  state  facts  and  not  arguments 
it  must  be  certtun  .... 

as  to  fiicts  within  defendant's  own  knowledge 
as  to  defendant's  inlbrmation  and  belief 
it  should  be  full  and  direct  to  the  interrogatories    . 
it  need  not  answer  the  allegation  of  general  comUnation    29,  856 
it  mnat  answer  charge  of  a  special  comlnnation  .       856 

general  charge  in  a  Bill,  when  to  be  spedallj  answered  856 

defendant  need  answer  onlf  as  to  his  own  case  .      857 

to  Bill  of  Discoreiy,  when  it  ma^  insist  on  objection, 

that  it  will  expose  to  penalties  and  Ibileiturea  607,  846 

what  defence  good  b^  answer  or  not  .  ,         .      851 

as  to  discovery  of  documents  b^  answer  .  859,  S6Q 

defendant  need  not  disearer  thoM,  which  Te^)ect  his 

own  title  only  ....  858-860 

bat  must  those  respecting  pluntiff's  title     .  .  868-8GQ 


.  849,  851-860 
869,  870 
870-873 
852 
852-861 
854,855 
854,  855 


-obvGoo»^lc 


SaS  INDEX. 

XSSWESi,  Omtinued. 

reference  U>  tlocnmenla  id  answer,  effect  of 

scandal  in  answer 

reference  to  Master  for 

by  one  ilefendant  against  another    . 

reference  to  Master  for        . 

insufficioDCj'  in  answer 

exceptions  for  inaufficieucf ,  when  to  be  takea 

reference  to  Master 

vhat  is  a  waiverof  exceptions 

answer  of  infant,  how  made 

answer  of  feme  covert 

answer  of  idiots  and  lunatics,  bow  made    . 

is  generally  under  oath 

when  dispensed  with  or  not 

of  a  peer  upon  his  honor 

signature  of  the  defendant  to 

to  be  signed  by  counsel 

effects  of,  when  not  under  oath 

amendment  of,  when,  what,  and  how  allowed 

when  amendment  of  directed  by  the  Court  at  tha 
hearing  .... 

when  amendment  of  not  allowed  . 
APPEARANCE,  prayer  of  Bill  for  appearance  of  defendant 
ARBITRATION,  agreement  to  submit  to,  no  plea  in  bar  to  a 

the  same  matter  . 

ARBITRATOR,  when  a  proper  party    . 

when  not    ..... 

cannot  be  compelled  to  state  grooDds  of  award 

Bill  against,  for  fraud 

when  demurrer  lies  by,  to  a  Bill     . 

when  plea  good,  or  not,  by 

Bill  of  Biscovery  does  not  lie  in  wd  of  a  suit  before 

plea  of,  against  discovery 
ASSETS,  prayer  for  admission  of,  in  Bills 
ASSIGNEE,  when  a  proper  party  or  not. 

pendente  Ute,  not  a  necessary  party  in  many  cases 

of  mortgage,  when  a  proper  party  197, 

ASSIGNEE  OF  BANKRUPT,  when  a  proper  party '  HB,  U9, 4dS, 
ASSIGNMENT, 

parties  in  cases  of  .  .  118,134, 

pendtnle  Hit,  effect  of       ...  . 

ofmortgagea,  who  proper  parties  in  caaesff       .      183, 
on  Bill  to  redeem  > 
on  Bill  to  foreclose 
^SBIGNOR,  when  a  proper  party,  or  not  116,  lU, 


864,  8<S 

see,  ee7 


90S-906 
904,906 


•nit  for 


.8,  1S4, 


SSI,  SIS 
332,  SI  9 
Jt99,  8i4 
33i,  JtIS 

sss 

.  814 
5S4 
884 
264,  374 
131-158 
136,348 
199,  201 
519,  7» 


J 53-158 
17,156 
1S4,  188 
183-193 
193-803 
158-158 
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ASSIGNOR,  Contmaed. 

at  mortgagor,  \itieii  a  proper  party 
of  mortgagee,  when  a  proper  partj' 
on  a  Bill  to  redeem 
on  a  Bill  to  foreclow 
ASSOCIATION,  TcJuDtar}',  cannot  sue  as  a  corporation 
ATTAINDER,  iJea  of  .... 

ATTORNEY,  when  a  proper  party,  or  not 

not  bound  to  ducover  profemional  couGdence 
ATTORNEY-GENERAL,  when  sait  is  to  be  brought  hy 
when  luit  it  lo  be  brought  against 
haw  Bill  cerred  on 
in  caaes  of  charity 
when  a  necesMry  or  proper  puty 
AVERMENTS  IN  BILL,  BUI,  frame  of 

(_See  A]L.LEaATiOKS  m  Bill.) 
(See  Cbbtaintt  ui  Bill.) 
AVERMENTS  IN  ANSWER 

{See  Amswkr.) 
AVERUENTS  IN  FLEA     .... 
(Set  Flkab.) 
(See  Cbbtaiktt  in  Fleas.) 
AWASD,  plea  of,  when  good,  or  not 
Bill  to  set  aside,  for  fraud 


ISS-ieS,  197 

1B9,  190,  19S 

188, 184,  ISe-l&l 

.   193-ZO! 

497 

722,  72S,  J3i 


222 

44,  note 

8,  69,  SSS 

8,  49,  69,  222 

23S,  240-26G 


S52-862,  ees-S75 
eeS-eSS,  680-692 


231,  232,  S19,  803 


B. 


BANKRUPT,  when  a  proper  party  to  Bill  ...  388 

in  ewe  of  a  Bill  of  Diwwvery  ...  2SS 

effect  on  rait  of  plaintifTs  becoming  a  849 

when  objection  to  be  taken  by  demnrrer  490,  C19 

when  aasignee  of  bankrupt  a  proper  par^  846,  S49,  49fi,  519,  726 
want  of  intereil  as  pluntiff,  when  an  otjectioii  49S 

want  of  interest  as  defendant  .  .  519 

ptea  oT  bankruptcy  of  plaintiff  .  .  722,  726 

■  plea  of  baakmptcy  of  defendant         .  •  S19 

BANKRUPTCY,  plea  of 722,  726 

(See  Bankkopt.) 

of  i^ntiff 722,  726 

of  defendant         .....  519 

effect  of,  on  a  snit  .  .         328, 329, 849 

makes  a  suit  defectiTe,  but  does  not  abate  it     Si8,  329,  849 

BAR— plea  in  bar,  nature  of 748,  719 

(Set  Plus.) 
to  Bins  for  relief 749-810  a 
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BAR,  Continued.  m.llMn 

pleas  fonnded  on  statate      .....        TSO-777 

SUtute  of  Limitadons  ....       750-781 

Statute  of  Fraud,  and  FerjarieB  700,  7G1-7S8 

Otliei'  tUtQtet  ....  750, 769-771 

Statute  of  Fine  and  Non-daim  760,  77S-T7T 

pleas  fonnded  od  matten  of  record  .  .  .        77S-794 

comniOD  recOTery        .....  779 

judgment  on  the  same  matter 

foreign  judgment        .... 

MDtence  of  B  Court  of  excluairc  jurisdiction 

fraud  in  obtaining  a  vill  not  cognizable  in  Equity 

bat  ilraud  in  respect  to  a  clause  thereof  ia 

and  plea  of  such  fraud  is  bad 

decree  in  Equity  on  the  same  ntatter 

decree,  irhen  bar  or  not 

-when  fraud  is  alleged  in  decree 
plea  of  matters  in  pait     . 

of  release       .... 

when  a  good  bar  or  not 

necenary  averments  in  such  a  plea  . 
[dea  of  a  stated  or  setded  account 

vihen  a  stated  or  settled  account  a  good  bar 

recessary  averment  in  such  a  plea 
plea  of  an  awani 

when  good  or  not 
plea  of  agreement  to  refer  is  bad 
plea  of  purchase  for  valuable  conuderation,  when  a  bar 

frame  and  avermenta  of  snch  a  pli 
plea  of  title  in  defendant,  when  good . 

lapse  of  time,  nhen  a  good  plea 
BAB  GAIN  AND  SALE,  how  stated  in  a  Bill 
BlUi  IN  EQUITY,  general  nature  of    . 

why  called  an  English  Bill . 

ancient  itrictness  of 

modern  stnctness  t^ 

origin  from  Civil  and  Canon  Law 

dirinon  of  Bills  into  original  and  not  original 

what  are  original  Bills 

what  are  not 

belief,  when  and  how  stated  in  BUI 
when  sufficient  in  auswer 

division  of,  into  Bills  for  relief,  and  not  fbr  relief 

original  Bills  for  relief  of  three  kinds 

common  Bill  for  relief 

Bill  of  Interpleader,  what 

Bill  of  Certiorari,  what      ■     - 


-obvGoo»^lc 


INDEX. 


BILL  IN  EQUITY,  Omtinued. 

Bills  not  ori^nal 

rapplemental  Bill,  what 

in  tlie  nature  of  a  gupplemental  Bill,  what 

Bill  of  BenTor.'what 

Bill  in  the  natare  of  a  Bill  of  Revivor,  what 

Bill  of  ReviTor  and  Supplement,  what 

CrowBiUs 

Billa  of  Review   . 

BUI*  in  the  nature  of  Bills  of  Review 

Bilb  to  impeach  decrees 

Bills  to  Bogpend  or  avoid  decrees 

Bills  to  carry  decrees  in 

Original  Bill  for  relief,  tVaov 
address  of 
introduction  and  names  of  partie*  ii 
premises  or  slating  part 
confederacy,  cbai^  of 

form  of  stating 

Gonfedency,  special 

charging  part,  what 

fenn  of 

jurisdiction  clause,  what 

form  of 


pmjer  of  relief 

parties  to,  how  described  . 
how  named  in  pr 


.      SO,  9it 

20,  9S2-3U 
20,  845-953 
20,  SH-877 

20,  377-867 
.      20, 387 

21,  888-403 
21,  403-420 
21,  421-425 
SI,  426-42S 

.     21, 428 

21,  429-43S 

33 

26 


3S-39,  265 

85-89,  265 

40-4S 


form  of  prayer,  for  process 
against  parties  ont  of  jurisdiction 
certainty  in  allegations  in 
bow  facts  should  be  stated  in 
mnit  show  jurisdiction  in  Equity 
how  charges  in,  to  bo  stated 
Equity  of,  should  be  in  the  stating  part,  and  not  merely 

in  the  chat^ng  part 
general  charge  ic,  when  sufficient 
prayer  of  relief,  general,  when  sufficient 

when  special,  is  required 

for  injunction  is  always  special 

must  conform  to  frame  of  the  Bill 

importance  of  accuracy  in 

form  of  prayer  in 
description  of  parties  in 


44,46 

78,  80 

27,  245-267 


31-34,  SSI,  26>- 


82-84 

28,  S5-3S,  269' 

40-44 

.       40-44 

40-44 

4> 

4S 
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OLL  IN  EQUITT,  Con^utd. 

SMklM 

H 

8,40 

BgDatnre  of  conosel  to    ■           ■    .      ■                    * 

7,  M6-2H 

MndAlioBiU                 ....         4 

7,  26S-S71 

impertinence  in  Bill        ....         4 

1,  266,  271 

npeiflnitj  in  B)U            ....         4 

r,  266-871 

271-«T 

who  DU^  nie  u  pluDtiffB 

49-70 

Attorn  ej-GonenI 

49-70 

corporations 

50 

relatoTB 

49,50 

alien  friendg      . 

51-56 

5S 

55 

mfomApaitptna            .... 

50 

wko  cannot  mo               .... 

50-58 

aE6n  enemj 

8,51 

ontlaw     .... 

51 

5! 

penon  attainted 

51 

who  incapable  of  suing  alone      . 

5G-6B 

infkntB      .... 

56-61 

femes  covert 

61-64 

idiotsandlnnatics 

64-66 

penont  non  compotes 

66-69 

vlio  may  be  soed,  and  how,  and  when    . 

67-72 

infanti     .... 

67-71 

feme*  covert 

67-72 

idiots       .... 

67-71 

Inuties    .... 

67-71 

corporalions 

70 

pemwa  nun  eompola 

70 

putiea  to,  vlio  proper  and  necenair      . 

71-135 

225-296 

general  nile  as  to  partisB  to         .           .           . 

7t-78 

exceplioiia             ..... 

75-lS5« 

78-81 

prayer  of  process  against  parties  out  of  jaiMlction 

80,  81, 88 

when  the  objection  of  parties  out  of  jurisdiction  is 

fata!  or  not 

78-90 

dittinction  between  active  and  panive  parties    .  80-86 

when  one  legatee  may  sue  alone  .       88,  89, 101,  20S-S07 

when  one  distributee  may  sue  ^ooo       .  .   89-91, 165, 106 

exception  as  to  parties,  when  no  represcnlative 

appointed     ......       91-93 

or  wlien  unknown     ,  ,  .  .       92-94 
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BILL  IN  EQUITY,  Conlinutd.  a,rtU« 

excaptkm  as  to  partieS)  when  numeroiu  .     94,  S5,  OT-lSO 

vben  esceptkm  u  to  DiutieroiunB«a  not  aniUUe  94,  96, 1S9-IS(! 
when  some  may  sue  in  behalf  of  all        .  95-1S9,  SOI 

in  caiea  of  a  commoa  ioterett      .  .       97-107,  ISO-IST,  169 

in  caufl  of  Tolimtary  asaociatiana  97,  107-114 

in  caaei  where  all  caouot  be  bron^t  beibr«  the 

Court 96-98, 1!0 

in  caaei  of  prize  crews    . 

in  caaes  of  certain  creditora 

in  caaes  of  reuduary  legatees    67-9 

in  caaea  of  distribaleea 

in  cases  <^  joint  incnmbrancea 

where  a  few  majr  be  sned  on 

others  bound 
in  cases  of  joint  adveatore 
uatnre  of  decree  aalced,  may  affect  the  question  of 

parties  .  127-lSl,  137-140,  313,  326-32S 

when  parties  not  dispensed  with,  though  numerous     96,  9G,  ISO* 

183 
where  all  have  a  distinct  interest  in  the  decree  139-lSfi 

summary  of  the  general  nile  and  exceptiont  as  to 

parties         ....  1S5-137, 2S3-22S 


9S-104,  I8&,  190-19S 

90,  104,  186, 103,  S04,  311-SlS 

.    89-91, 105,  204 

UB,  ISO,  SIS,  SS9 

behalf  of  »n,  and 

lis,  118-127 


who  are  deemed  parties  in  interest        .          180  a 

-1S9,  S23-22S 

what  is  an  interest         .... 

186  »-169 

whatnot 

!S7 

interest  legiil  or  equitable 

.    137,  139 

mterest  remote  or  indirect 

.    137,  1S8 

140,  226-227 

interest 

.    140-160 

when  executor  or  administrator  a  proper  party 

140, 181-167, 

170-179 

whentmstees                              .        149,148,160 

S06,  SlS-218 

when  tenant  in  taU          . 

144-148,  181 

when  tenant  for  life         .... 

.  146-148 

146-148, 169 

parties            .                          .         146-149,  198 

119-816.  S80 

when  lessees  proper  parties  or  not 

ISl 

parties  in  cases  of  asngnments    . 

.  169-167 

rent  charge     . 

.  122-125 

joint  interests 

.  16 7-1 as 

legacies 

89 

joint  chafes  or  buideu 

99, 162-167, 

806-208 

168-160, 166 

-awGoOi^lc 
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BILL  IN  EQUrrr,  CMmued.  a««a* 

jmnt  teninta  tad  UnuitB  in 

common  139,  160,  3d7-3C0 

Ikein  and  dcTisew  lS9-iei,  180, 181, 105 

part  ownen    ....   164-169 
partner!  ....    1S7-16S 

joint  oUtgors  ani  contrscton  169 

in  cues  of  adminiBtration  ....   170-1 74 

tmsli  under  irill         .  .    87-»0,  1T1,  ISO 

beira  and  dsTisecswIioareboDiid 

bycontUKjtoTB     .  178-177,180,181 

leaaei  ....  151 

mortf;agea       ....    18S-203 

legacMS  ....    a03-2O7 

contracts  for  pnrclutse  of  lands  177 

«Iien  third  persons,  having  assets,  an  proper  parttea    .    1 77-1 79 

who  are  proper  parties  in  cases  of  sunrivorship        178,  211,  SIS, 

355-360,367-979 

proper  parties  in  oases  of  foreign  administrations  1 79 

of  common  trusts      .  .  .    207-S13 

of  tmita  for  crediton  148,  I4S,  316-118 

in  cases  of  account  ....    318,319 

in  cases  of  corpondons    ....  !3C 

defect  of  parties,  when  &tal  or  not  79,  74  a-78,  1S9,  ISO, 

134-136,  903,  303,  218,  393,  835 

when  an  option  to  make  a  party  or  not  .  .  391 

government,  when  a  proper  par^  to  snit  .    8,  9, 49,  50, 183 

who  are  not  proper  parties  ....    284-935 

persons  not  conseqaenttallj  interested    .  .    137,  336,  330  a 

perwns  haTingno  privitj  ....  897 

peisons  not  touched  by  the  dectee  136-130, 139,  214,  314  a 

formal  parlies,  who  are  .  .    836  a,  827,  541 

prior  incumbrancers  149,150,815,830 

persons  hanng  no  interest  .  .  331, 233, 570 

attorneys  and  agents        .  S3 1 ,  935 

arUtrators  ....  831, 835 

bankrupts  ....  133 

iritnesses 835,  519,  570 

want  of  parties,  how  and  when  defect  of^  to  be 

taken  advantage  of .  .  886-139 

miqdnder  of  parties  as  plaintifii  75-77,236-339,379, 

509-618,  544 

of  parties  as  defendanU  876-379 

bow  want  of  parties  shown  336-139 

general  frame  of  KU,     ....  839-891 

certunty  in  .  '37, 339-265  a 

title  rf  plaintiff    .  41,843,954-360 
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BILL  IH  EQUITY,  Omtinued, 

tittttiMi-n  Btatement  or  title 
uncertain t)',  irbat  is  in 
cliargeH  of  fiaud  in 
general  charge,  when  mfficient 

defendanffl  title,  certainty  in 
iaterest  of  plaiatiS',  how  averred 
notice,  how  chained  in 
Ksndal  and  imperUnence    . 
mnltifariousneu 
mi^oindeF  of  distinct  mtileis 
aplitling  up  one  canse  ofmit 
wlien  affidavit  to  Bill  necesiarj 


confetMOn*  and  admissions,  when  and  how 


to  be  chained  in  Bill   . 

363,  264,  266  a 

Bill  to  set  aside  a  decree  for  tend 

.        7M 

.        291 

when  proper 

291-295 

finmeof      .           .            . 

293-298 

BUI  of  Certimri    .... 

298 

nature  and  sutgect  of 

.        298 

Ori^nal  Bill  not  praying  relief      . 

19,  299. 

Bill  to  perpetuate  testimony 

299-306. 

nature  and  objects  of 

800. 

feameoftheBiU      . 

299-306^ 

piayer  of  tlie  BiU    . 

.        808. 

Bill  to  take  testimony  de  bait  me  . 

807-SlO 

objects  of     .... 

807-810. 

frame  of  the  BUI     . 

308-810 

BUI  of  DiscoTerjr,  natnre  and  oliijects  of    . 

311-813 

ncTer  prayi  relief    . 

ail-BlZ 

what  is  a  prayer  for  relief   . 

318, 811 

general  frame  of  the  BUI     ,           .        SI 

1-326,  559-563 

when  U  should  stitta  that  an  action  is  com- 

menced or  about  to  be 

559-688 

BilU  not  original,  nrious  kinds  of 

20,  826 

general  nature  of    .     .      . 

826-833, 

Supplemental  Bill  .           .      '     .       20,326,33 

general  nature  of     . 

33S-3M 

843-345 

846,846 

when  proper    .        .           .            S4fr~8S 

2,  888-888,  905 

when  not  necessary 

351-862 

temeofsnchaBm 

858 

BUlrfBeviTor       .... 

20,  S64r 

general  nature  of     . 

80,854 

8C9 


252-256,  609-519 

242,  266,  S5T 

249-255 

,   98,29,36-89, 

251-255 

266-257  a 

159-264 

268,  264 

48,  266-271 

271-286 

280-287 

287-290,  686-695 

288-391 
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j  IN  EQUITY,  Ccmtirmed.  a^tltm 

origia  of  .  ■  .  •  ■  ■       *** 

Trhen  necMsaiy  and  pn^r    ■  ■      SM,  8M  a,  3G3-9C6 

when  not 8M-S65 

partiet  to  BiU  of  B«Tiv<w  .  .     178, 179,  ilO-214,  M4-«70 

in  cue*  of  Bills  of  Interpleader         .  -  •       S6S 

ID  eases  of  CnM  Bills  .  .  .  .       36S 

when  a  MTitor  may  be  in  p«rt       ....       867 

no  remor  for  corta  .  .  .  .371 

when  defeodanl  ma^  reriTe  .  .  -  370-374 

frame  of  Bill  of  ReTiTOr    ....  874-375 

BiUinnaturaofaBillof  BeTivor  377,384 

distinction  between  this  and  a  Bill  of  Berivpr  375-3B4 

how,  and  by  wbom  to  bo  bron^       .  3B6-387 

&ame  of  the  BiU H6 

Bill  of  Rerivor  and  SnpplMOWrt,  what  M,  »87 

when  proper    ...•--       **' 

Crow  BiU 21,  3M-3910 

natun  rf 388-391  a 

when  proper    .....  388-M5 

agunst  ptaintifr  ....  a90-3>4 

between  coJafendants  ,  ,  .  .       392 

at  what  time  brought  ....  391--S97 

when  Ckm  BiU  may  be  for  relief  as  weU  ai 

discovery  ...-■-       898 
when  it  need  not  show  any  Equity     .  .  398-400 

whether  a  Cross  BiU  may  be  in  a  different  Court  400 

frame  of  a  CnM  Bill 401 

ori^  of  a  Cross  BiU   .  .  .  .  ■      409 

BiU  of  ReTiew 21, 403 

naloreof 408-405 

twosortt *04 

for  errors  of  Uw  .  .  40S-4H 

upon  new  discovered  evidenoe  .  412-419 

when  and  how  broagfat  .  406-412 

when  decree  must  be  compUed  with  .  406 

for  errw  (^  law,  when  to  be  brought  .  408-412 

Iry  what  penons  .....       409 

within  what  time  brought        ....       410 
erron  of  form,  whether  subjects  of  review  411,419 

when  allowed  or  not    ....  410-120 

for  what  new  evidence  412-416 

after  decree     ..._..■       41S 
after  affirmance  in  Parliament  .  -       418 

not  matter  rf  right       ....  417-420 

within  what  time  ....  418-421 

fitme  ot  BiU  of  Seview         ....      420 
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BILL  IN  EQUITY,  Continued. 

Bill  in  nature  of  ^1  of  SeviBW,  wh&t 

vben  proper    . 

fmaa  of  tlie  BUI 
Bill  to  impeach  decT«a  for  band    . 

trlieii  proper    . 

feanwof 
Bill  to  carrjr  decree  into  execntion 

of  iaferior  Coart 


Kll  to  carry  decree  iota  execution,  or  to  nry  daone 
frame  of  .  ■  >  ■  . 

amoBdmODt  of,  when  aad  Iww  aUowvd 

amandment  of  what  matlen 

when  amendmeitt  not  allowed 

effect  of  amendment  as  to  third  penou 
Bill  to  perpetuate  tesdmtmj  .  . 

frame  of  ...  . 

Bill  to  take  testimonx  de  btna  tue 

frame  of  .  .  •  • 

BONDS,  L08T,  Bill  to  recorer  on        .  .  . 

affidavit!  of  loai,  when  Doceaaaiy 
BOUNBAIOBS,  nsoally  tiiable  at  htw    . 


91, 4U 

43»-488 

429 

489 

831,  332,  6U, 

819-49* 

889-894 

889-894 

MH 

S9B,  SOO,  801 

800-306 

999,  807,  808 

309,810 

818 

815 


CANON  LAW.    (&W  Cnm,  Law.) 

mlea  of,  often  adopted  in  Eqni^    . 
CAUSE, 

when  set  down  for  hearing  on  Bill  and  i 
CEBTAINTT  IN  BILLS, 

bow  &cts  should  be  itated  . 

genenl  chai^,  when  infficuent 

different  kindi  of    . 

title  of  plaintiff 

title  of  defendant    ■ 

what  is  sufficient,  or  not     .  . 

what  ii  uncertaintj  or  not . 

parties,  how  described 

charge  of  itaxiA,  how  st^ed 

charge  of  notice,  bow  stated 

in  plea        .... 

when  plea  too  vague 

want  of,  how  taken  advantage  of 

when  by  demurrer    . 

how  and  when  want  of  certainty  ctued 


9^96,  98,  940,  359-96S 

97-30,  969 

.    36-38 

940 

940-943,  954,  960 

966-307  a 

28,  89,  36-39,  249-966 

.      242-356,  966-967 

96-98,  286-939 

961-964 

268 

.        814 

814 

949,  966-9S7  a,  628-681 

S28-6S1 

628-631 

861-860,  867-874 


-obvGoo»^lc 


CEETIORAEI,  BILL  OF,  wliat  ....        17-10.  SM 

when  uted  ....       998 

frame  of    .  .       M8 

CESTUI  QUE  TRUST.    (See  Pabtibb.) 

wben  »  proper  paxtj  ta  not  S0T-S14  a 

in  case  of  mortgagea     .  .  192-194 

CHANCEKY,  JUEISDICTION  OF, 

general  deaciiption  of         ....  47t-411 

acta  t'n  per§onam     ......      489 

not  liinited  bj  looali^        ....  48T,4M 

what  mbjecta  not  -wHIiiii     ....  466-486 

CHARGE  IN  BILL, 

vben  general,  u  mfficient  or  not    .  ST-80,  85-38,  348-SM 

when  answer  iniut  be  spaeiai  to  general  charge     .  8M 

OaAKGING  FART  OF  BILL,  what St-S4 

how  chargM  abould  be  staled         ....    SI-34 
Equity  should  be  in  the  stadng  part,  and  not 

merelj  in  the  chai^g  part    ....    »-H 
general  cbargo,  when  aofficient  .     27-30,89-89 

common  form  of     .  •  .31 

special  cbsige  of  comUnation,  when  aeae«ai7  S9 

CHABIT;,  who  sues  in  cases  of  8,9,49-50,68-70 

Bills  for,  construed  indulgendy      .  .  .  .     8, 40 

CHILDREN,  when  they  mttj  revire  sail  for  setdement  after 

death  of  a  mother        ....  818,618 

CIVIL  LAW,  Pleadings  in  Equity  derired  from  660,  617,  707,  818, 881 

protestation  in  answer  borrowed  from  .  879 

CLASS   OF  PERSONS,  when  a  suit  a  whole  claaa,  who  are  propu- 

partiea  lOS,  S07,  207  a,  SOT  » 

CLUB,  when  some  may  bo  saed  for  all  the  members  cf  a  .  116 

COLLEGE,   VISITOR  OF,  plea  thathe  has  exclosiTe  juriedielion  of 

the  matter  good  .....        718 

COLLUSION  BY  DEBTORS  ....  177-179 

who  partiei  to  Bills  for       ....  177-179 

COMBINATION  AND   CONFEDERACY, 

chaise  of  in  Bill 29-31, 866 

special  charge  of    .  .  .         S8-31, 856 

conuMmfbrmof 29 

general  charge  requires  no  answer  678,  866 

special  charge  requires  an  suBwer  .  866 

combinatioD,  criminal,  if  charged,  need  not  be  answered  .        678 

COMMISSION,  KU  for,  to  take  testimony         .  .  .  .         SOO 

to  perpetuate  tcstiaiony      ....  299-808 

to  lake  testimony  de  bene  eue        .  ,  806-810 

COMMirrEE   OF  IDIOTS  AND  LUNATICS, 

when  he  may  me   .  .  .  .64 
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COMMITTEE  OP  IDIOTS  AKD  LUNATICS,  Omtmued. 

when  be  may  defend  .... 

ounrer  b^  ..... 

COMMON  EECOVERY.  plea  of        . 

vhen  a  good  bar  or  not      .... 
COMMONERS,  when  BOOM  may  nw  Ibr  aU 

when  (Mne  may  be  sued  for  all       . 
COMPLAINANTS.    (Su  Plxintittb  axv  Puitim.) 
COMPOSITION  OF  FELONY,  demairer  to  a  diseoTerj  of 
CONFEDEBACT.    {See  ComraATiON.) 

crinunal  diai^  not  t 

general  charge  cf 

special  charge  <^   . 
general  charge  require!  no  anm 
special  charge  reqniree  auwer 
CONFESSIONS,  when  in  (order  lo  be  endence  to  be  charged  ! 


116-134,  sas 


Bill 


%  KU        S6S 
360  a 


CONFESSIONS  AND  ADMISSIONS, 

of  deftndant  lo  witnoMes,  bow  to  be  charged  ii 

CONFIDENCE,  PROFESSIONAL,  an  objection  to  KU  97S-S08 

when  otgeclion  taken  bj  demurrer  .  &79-603 

when  h<f  plea  ......       099 

CONFOUNDING  DISTINCT  MATTERS  in  BiU    .  371-179 

CONTRIBUTION  TO   CHARGE   OR  BURTHEN, 

who  [ooper  parties  to  BiU  for       138-136,  lSl-166, 178-I7S,  180, 
181,  208-307 


leof 


186 


CONVERSATIONS,  when  in  order  to  be  eTidenea  to  be  charged  in 

the  BiU  ...  .  388, 304, 360  a 

CONVICTION  OF  OFFENCE,  bow  pleaded  .  738, 789 

COFT-KIGHT,  VIOLATION   OF, 

suit  ibr,  againxt  distinct  persons,  is  multifiuioai  376-376  a 

CORPORATION, 

prajer  of  process  against    . 
itby         . 


sdt  hy  fordgn 

officen  of,  when  proper  parties 
voluntary  association  cannot  sue  at 
Freemasons'  Society  cannot  soe  ai 
COSTS,  no  revivor  in  genend  for 
exceptSon  to  role     . 
COVEBTUBE,  FLEA   OF,  of  plaintiff 
ofdelbndant 
(Sm  Uabrixd  Wohih.) 
70  • 


44-48 
80,06 
44,  4S,  70 
DS 
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COnNCIL,  PBIVT,  jnri»dictioninpoUdMrcMW        .  ««-*7» 

COUNSEL,  ugnature  of,  to  BUI  ■  .  47, 48 

Mgnature  to  ansver 

ttgnature  to  demurrer 

not  bound  to  ducover  profbaaional  confidence 
exceptions  to  rale 
COUNTY  PALATINE,  demorrer,  became  a&it  belong*  to - 

plea  for  like  caose     . 
COURTS  OF  EQUITY,  general  jnririiction  of        .  .  *7i,  478 

act  tn  pertonam 
not  limited  by  locality 
GKEDITOBS,  when  proper  and  necewary  partie* 

when  soit  by  «  few  in  bebalf  of  all  99-10!,  219-!18 

when  a  mortgagee  may  roe  in  behalf  of  all  creditors  101 

when  creditor  may  ane  for  himself  alone  99-10S 

in  case  of  deed  of  tnist  and  for  payment  of  creditors, 

who  proper  parties  .         101-104,  SIS-S18 

who  may  rerive  on  creditor^  Bill  .  .       S69 

when  they  may  sue  debtors  of  eetato  or  not  177,  S14 

when  they  must  sue  tnutoes  of  debtor  .  514,516 

when  they  may  ane  l^atees  or  not        .  .        617 

when  creditors  by  different  jndgmenta  may  jmn  in  one 

Bill ]6!,533-6» 

CRIMINAL  MATTERS.    (&«  Demokker  abd  Flkab.) 

Bill  of  Discovery  does  not  tie  in  aid  of  .    621,  677,  6S9 

nor  to  compel  diicorery  of  criming  matters  653,  992 

demnrrer  to  discovery  of      547,  6SS,  676-678, 690-696,  607,  608 

plea  to  discoTery  of  .....        8!9 

answer  may  object  to  discovery  of  .  .  .        846 

CROSS  BILL,  vhti  is  .  .  .  .889 

origin  of     .  .  .       403 

when  necessary  or  proper  .  .  389-397 

for  relief     ......  SS9-897 

for  discovery  ......        990 

between  defendants  ....         391, 891  a 

a  mode  of  defence  ....  399,  999 

not  neceuat?  now  in  same  cases,  where  formerly  required       394 
at  what  lime  to  be  brought  ....         395 

what  relief  proper  on  .  .  397 

eqnitable  relief  only  cm      .  .  .  .  .        398 

Bill  of  Revivor  in  case  of  .  .  868 

in  caaei  for  specific  performance    .  .  394, 397 

in  what  Court  to  be  brongfat  ....        400 

fVameofBill 398,401 

in  cases  of  reHef    .  ,  .398 

in  cases  of  disccIVeiy  ....  998,  401 
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BILL,  ConHnuOl. 
demnrrerto 


plea  t 


(Set  Deuqkrer. 


(Sm  Plkab.) 

mTkKWitr  to      «  &^ 

CROWB,  SUITS  bj  or  agonal  the 

who  nie>  for  the  Crown      .  .             S,  9, 49,  60,  69 

'   when  Attorney-General  a  partf  ining  .             8,  9,  49,  50,  69 

when  Attornef-Geneial  a  proper  defendant  7>  8,  9,  S2Z 

in  case  of  charitiea              .           .  .             8, 8,49,  GO,  69 


DAMAGES  STIPULATED,  BiU  of  DucOTerj  lies  to  aid 

690 

DEATH  OF  PARTT,  effect  of          .            .           . 

329,  366 

of  plaintiff       . 

829,  864,  363 

864 

offemeco»e«  . 

3EI 

of  hDiband      . 

847,  S61 

S60,  382 

abatement  of  rait  by    . 

829,  364,  as6 

when  nit  survives  or  not 

3S4-8SB 

death  of  the  plaintiff    . 

368-360 

effect  of  after  decree  . 

362 

17 

9,  227,  262,  614 

when  not    .... 

IT 

8,  227,  262,  614 

in  casea  of  colliuion 

17 

8,  227,  262,  614 

when  tbef  nay  demur  to  Bill  for  want  of  privity 

513 

DE  BENE  ESSE,  BiU  for  exanunalion  of  iritneaKa 

nature  of        ...          . 

307,  808 

when  proper  ornot     . 

281,  S07-fl09 

frame  of  Bill    . 

281, 307-809 

affidavit  necejvary  to   .  .  .        309 

DECBEE.    (See  Dkmdbbxk,  Pleas,  Bill  of  Review,  and  Bill 

KOT  Orioimal) 

when  it  binda  absent  parties,  or  not  61-91,  94,  97, 106, 106 

frame  or  prajer  for,  boW  it  affects,  is&kiDg  parties    126-131, 18T, 

138,  214,  214  a,  225 

when  it  binds  remaindeMnen  >     144-148, 161 

when  leitees  bonnd 

frand  in.  Bill  for 

fmnd  in,  bow  pleaded 

former  decree,  when  a  bar  or 

of  dinniisaal,  when  a  bar  or  n< 

Bill  of  Berivor,  after  decree 


426-428,  794 
789-794 
789-794 
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IHDUC. 


DECREE,  Continued.  IkAm 

Bill  in  the  natnre  o[  reTivor,  after  deene  .  SSa,  SM 

Bill  of  Revieir  of  ...  M3-t08, 6S4-«SS 

fiilt  in  uatnre  of  Bill  of  Review    .  .  .  111-4M 

Bill  impeaching  for  fnod  .  496,  4S7,  6S»,  TM 

Bill  to  execute  decree        ....    439,  430,  C41 
demurrer  to  Bill  of  Renew  .  .  .  .        «U 

plea  to  Bill  of  Review        ....  83S-S3C 

decree  of  anollier  Govt    ....    429-433,  641 
Bill  to  nupend  decree        ....  UO-tU 

DEEDS,  bow  referred  to  in  BiU  .  .  .MS 

when  reference  proper       ....    341,  965,  Ml 
reference  to,  in  answer,  effect  of  .  8S3,  8S8-8«t 

how  reference  to,  a'lonid  be  made  .     85i,  853, 869 

when  reference  to,  in  answer,  makes  them  part  of 

antwer SU-SM 

DEFECTS  IN  PLEADINGS,  nonjoinder  of  parties  .     935,  331,  MS 

of  parties,  funr  cured  331,  9SC 

of  partiei,  bow  bsiited  on     .       75,  S36,  336 
ntisjcnnder  ot  parties  .    337,  371-3SC 

bow  and  when  Bill  amended .  393 

in  what  manner  tuneodaUe  833,  333 

in  plea,  when  and  bow  amended 


DEFENCE,  w 


893-8C* 
434,  485,  4SC 
436, 439-465 
436,  647-701 

436,  845-843 

436,  S3S-844 

4S6,  438-443 

4S8,  419 

466-548 
945-611 

702-816 
816-8M 
845-848 

845-848 

433-440,  487,  488,  605.-609, 

617 

matters  of  fonn         .....         S38,  633 

want  of  formal  parties  ....    643 

tJiatanotiierConrtof  Eqoi^hujarisdictioB   .  .    486 

mnltifarionsnew  .  S71, 184  a,  537-641 

want  of  interest  of  defendant  5S9,  570 

mattera  of  abatement,  bow  and  when  availaUa  in  defence        708 

radtten  in  bar  to  relief  ....         748-816 

(See  Pleas  to  Bklikf.) 


by  demnrrer 

hy  plea 

by  answer 

by  disolumer 
what  mode  proper  in  certiun  c 
to  different  parts  of  KU 
by  deranrrer  ta  relief 

to  discorerj 
by  pies  to  relief 

to  discovery 
by  answer  to  relief 
by  MiBwer  to  diacoteiy 
M^wt  nuut  be  taken  by  demurrer 
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DEFENCE,  Cottiinutd. 

mattera  in  bar  to  disaorerjr 

(Sn  Pleas  to  Discotkst.) 
DEFENDAITTS  in  Bill.    (See  Pabtiks.) 


m 


bow  aamed  in  proeetfl 

44-46 

none,  except  those  againit  whom  proceK 

is  prayed                    44 

who  may  be  soed  u 

67-71 

inlanti 

67-71 

femeB  covert     . 

■  67-72 

idiob  and  Inoatlca 

67-71 

corporations 

70 

69 

persons  non  eompott* 

70 

olienB           .... 

6i-«a 

proper  partlea,  who  are       . 

26, 44 

T9-1S8 

noiyoinder  of 

7fi,  76,  280-289 

misjoinder  of           .           .           . 

237,  271-288 

want  of  interest  in 

5I9-fi!I,97a 

e              .     947,672-675 

I  or  penal' 

ties  on  criminal  accusations 

688,  576-680,  591-696 

S89-598 

bjr  contract  or  wuTcr 

.       689 

bf  stipulated  damages 

S90 

br  lapse  of  time 

698 

by  acts  of  moral  tuTpitnde  merely 

696 

o                          805-810 

{Set  Plbas.) 

plea  of  title  of  defendant 

.         811 

DELIVERT  OF  DEEDS,  BUI  for,  when  affidavit  re<i 

aired  to            .        477 

DEMUBBER,  natnte  of 

486-147 

when  a  proper  mode  of  defence 

438-464,  603-607 

84  a,  453,  468,  626-529, 

fill 

G42,  603-610,  647-660 

to  BiU  for  relief 

.      436,439,447 

4S6-442,  60S,  606 

may  be  to  the  whole  BUI 

442 

or  to  part 

439-447 

when  too  genenl 

448 

canses  of;  what  are  proper 

447,  4S6 

449 

stated  by  pretence  in  BUI 

460 

what  it  admits 

4S2 

for  defecU  of  sabtftanee 

45S 
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DEUURBER,  CoTHanud. 

for  defects  of  form 

ibr  defect  of  fona  mut  be  taken  hy  453,  518 

general,  nhat        .... 

gpecial,  what         .... 

■peaking,  irhat 

bad  in  part,  bad  in  ifbole  443,  69S 

in  natnre  of  a  plea  in  abatement  Bometimes 

alwaTB  in  form  in  bar  of  suit 

applicaUe  to  Billi  only 

not  ^iplicable  to  pleas  or  aaiwen 

when  demarrer  liea  to  whole  Bill  if  for  diKOTery 

and  relief  313,  441,  761,  note 

when  demurrer  oveiruled  by  answer  .         688 

Awne  of  demarrer  ....  4S7-^M 

must  apecifj  parts  of  Bill,  to  wluoh  it  goes  457-499 

when  too  extennre,  effect  of  443, 45S-4«G,  6» 

how  defect  cared  ....  4S9-4S0 

overraling,  effect  of  ...  .  4M 

tecond  demurrer  not  allowed        ....         4S0 
to  be  signed  hy  connMl  ....         461 

when  denrarrer  alone  not  sufficient  on  time  allowed 

to  plead 461,461 

causes  assigned  on  record,  effect  of  oTemling    .  464 

causes  as^gned  ore  lenui  ....         464 

to  Bill  for  relief 466 

to  ori^nal  Bill  for  relief  .  466-U8 

(1)  tojurisdiction 466-493 

that  suli^ect  not  ct^izable  in  any  Manidpal  Coart  466-47! 

that  subject  is  political  .  .  466-473 

that  subject  is  not  within  the  jurisdidionof  a  Court 

of  Equity 467,4TS-46» 

that  the  remedy  is  at  law  ...  478-480 

that  the  defence  is  at  law  .  .  481, 483 

that  no  remedy  at  taw  or  in  Eqiu^         .  483-4W 

that  some  other  Court  of  Equity  has  jurisdiction  485-489 

County  Palatine        .....         487 

Court  of  Groat  Session  of  Wales     ...         487 

Courts  of  UniTersicies  ....  487 

Courts  of  London     .....         487 

Courts  of  Cinque  Forts         ....         487 

on  account  of  locality  of  suit        .  .  .  .487 

objection  must  be  taken  by  plea  or  answer  488 

that  some  other  Court  ponesws  jurisdiction  490-499 

Ecclesiastical  Courts  ....  480-491 

that  exclusive  jurisdiction  belongs  to  State  Courts 

in  America    ......         493 
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INDBX, 


DEMURRER,  Omtimitd.  tteuem 

(!)  to  the  perBon         ......         49S 

that  pUintiff  ii  diMblod  to  eae  .  494,  49S 

that  plwntiff  ha*  not  the  chancter  in  which  he  extee         493 
anit  ij  infant,  idiot,  laoadc,  feme  oovert 
nit  bj  bankrnpt       .... 

that  plaintiff  ii  not  adminiftrator  or  executor 
that  pluntiffa  are  not  a  corporation 
llkat  plaintiff  is  a  ficlition*  person 

(3)  to  snbrtance  of  Bill 

valne  io  controrenj  . 

want  of  title  in  plain  dff 

want  of  cqait/  in  pluntiff 

want  of  interest  in  plaintifi' 

title  of  plaintiff  stated  in  U>e  alternative 

litigated  or  doubtful  title  of  plaintiff 

want  of  privity  in  parties 

want  of  interest  in  defendaot 

that  Bill  ii  to  enforce  penal^  or  forfeiture 

(4)  to  iVajue  and  form  of  BiU 

defects  of  fonn  .    '       . 

when  anil  how  olyection  taken 
want  of  cert^nty 
mnlti&rionsness 
what  ii,  or  not,  multifariouanese 
fbrjoinderof  distinct  defendants     . 
for  jrander  of  distinct  causes  of  snit 
for  want  of  proper  paitiee.     (See  PARTIES.) 
for  miajoinder  of  parties 
for  irregularity  in  frame  of   . 
demurrers  to  Bills  of  IHscoveiy 
to  Bills  of  Discovery  in  aid  of  an  action 
defendant  nmydeinurtorelirfandan0wertodiscoveT7  312,  S16 
to  relief,  when  a  good  bar  to  diKiovery  312,  B45,  547 

to  discovery,  when  not  a  bar  to  relief  S4S 

to  particular  discoveries  647,607-609 

because  the  discovery  will  solgect  defondant  to 
fbrfeitoiee  and  penaUies  .  647-654, 67^988 

or  to  pains  and  ponishments  .  .         647-596,  607-609 

exceptions  to  the  rule  .  .  689-598 

that  diMXTTory  is  immaterial    .  646,664-570 

that  discovery  is  of  defondMnf  s  and  not  of  plain- 
tiff's title  ....  646,  672,  474 
for  mnltiforionaness  ....  690-640 
that  subject  is  not  of  mnsicipal  cognisance  .  549,  551 
that  plaintiff  is  under  disability  to  sne  .549 
that  plaintiff  has  not  the  cbaneUr  he  assumes  649 


499-SS6 
600-603 
903-ftO8 


511,612 

618-619 

619-521 

631-526 

627 

528,  642 

454,  528 

242,  266,  629 

630-541 

630-641,  609,  610 

630-541,  610 

530-S41,  610 

640-545 

640-546 

642-647 

645-611 

646-561 
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840  INDEX. 

DEUURBEB,  Conlmued.  Hitu- 

thkt  plaintiff  hat  no  interest  .  .  .  .         M9 

that  pUintiff  hu  no  right  to  discoTer;  .  .         549 

that  defendant  has  no  interest  .  549, 5fi9 

that  init  is  not  of  a  civil  nature  .  .         563 

that  nit  ii  an  information,  or  iodic Imeiit,  or  qua  war- 
ranto, or  prohibition,  or  mandamus        .  593 
that  Uie  suit  is  before  arbitrators        .           .           .        554 
that  the  Court,  vhere  the  suit  h  depending,  can  ffn 

discoTorj  .....        555 

that  Ibe  discover;  would  be  in  aid  of  a  rait  against 

public  policj     ....  556,  G57 

that  the  action,  in  aid  of  which  discover;  is  songht, 

is  not  maintainable        ....  558 

effect  of  doubt  in  this  respect  .  96> 

that  the  state  of  the  pleadings  does  not  justify  a  dis- 

Goverj'     ......        669 

that  no  action  is  commenced  or  is  averred  to  be  abont 

to  be  commenced  552, 5<0 

to  discorer;  in  aid  of  defence,  when  allowabla  or 

not S63,5S4 

whether  in  wd  of  a  suit  ia  a  foragn  Court  53,  mCc, 

311,  SSI 
that  BiU  is  bj  or  against  persons  not  parties  to  the 

suit  at  law  .....         669 

(or  want  of  privity  of  defendant  .  .571 

tliat  Bill  seeks  discovery  of  professional  confidence     599-403 
that  defendant  has  equal  Equity  S03-40JI 

that  defendant  is  a  purchaser  for  a  valuable  consid- 
eration .....  603-605 

in  what  cases  demurrer  to  discovery  is  the  proper 

mode  of  defence       434-489,  48S,  60S,  606,  SOS,  603,  647 
what  is  not  matter  of  demurrer  610 

want  of  parties  is  not  matter  of  demurrer  to  dis- 
covery     ......        610 

demurrer  to  Bills  not  original  611-647 

to  supi^emental  Bills  and  Bills  in  nature  of    .  611-617 

that  plainUff  has  no  right  to  the  Bill    .  eil-«14 

that  no  case  is  made  for  a  supplemental  Bill  ■        614 

that  DO  new  facts  are  shown      .  ■  -  .616 

that  the  facts  are  proper  ibr  an  amendment  .    615, 644-647 

that  the  Bill  is  not  properly  supplemental       .  .        616 

to  Bill  of  Revivor,  and  Bills  in  nature  of  revivor  617-6S5,St9 

diat  no  ground  for  revivor  is  shown        .  617,  830 

barred  by  statute  of  limitations  .  .        831 

&at  no  privity  is  shown  .        .  618, 619 

fiff  mat  of  interest  •  690,631 
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DEHUBBER,  Contmutxl.  SkOmm 

fi>r  defect  in  frame  of  the  BOI      .  .    6!3, 685, 82S 

that  defendant  baa  answered  the  Bill  of  Discorerj'     6S8 

when  want  of  parties  an  objecdon  or  not  614, 850 

plea  of  statnte  of  limitations  to  revivor       .  .  .        931 

to  Bill  of  ReTiTor  ■&<!  Supplement  617 

toCrosBBill     .....  6!8-au 

that  it  is  not  properljr  a  Cnu  Bill  62e-«34 

that  it  is  bionght  contrary  to  the  practice  of  the 

CoDit  .  .  .        6)3 

to  Bill  <^  Review  and  Bill  in  DBtni«  of  .        GS4 

Uiat  Bill  is  not  brought  within  liniitalioD  of 

statute  .....        GSfi 

that  the  new  matter  is  not  relevant  .        696 

that  it  is  brought  contrarj'  to  die  course  of 

die  Court  ....  6S8-64T 

to  Bill  to  impeach  decree  for  fnnd  639,  64C 

to  Bill  to  easpend  or  avoid  decree        .  640-^44 

to  Bill  to  ezecate  decree  ....       641 

DEPOSITIONS 889-310 

(S°e  Bill  to  take  Tzstihoht  and  to  Perpetuate  Tebtiuokt.) 

DEVISEE,  when  a  proper  party 160 

.Qcases  of  trasti       ...  .  .        Ill 

in  cases  of  covenants  and  bonds     .  .  .  174-177 

les  of  mortgages  ....    175,182-205 

les  of  charges  on  real  estate     .  87,174-177,180 

in  cases  of  contracts  for  purchase  of  real  estate  .         177 

~n  cases  of  Bills  for  specific  perfoimance  .  .         177 

in  cases  of  Bill  by  devisee  to  prove  will,  who  are  parties    87, 181 

DEVISE  OF  LAND,  frand  in  will,  not  c<^izable in  Equity       474,786,787 

DILATORY  PLEAS,  what  are  in  eqaity 

borrowed  from  Civil  Law 
DISABILITY  OF  PABTIES,  (&«  Bill  and  Pleas.) 

of  plaintiff 51-67 

of  defendant 67-71 

DISCLAIMER,  nature  of 

plea  of,  when  proper  or  not  83S-S41 

may  be  to  whole  or  part  of  a  Bill  838-841 

plaindff,  when  entitled  loan  answer,  notwithstanding  840' 

when  costs  allowed  on  or  not 
DISCOVERT,  Bill  of,  natnre  of 
never  prays  relief 


title  of  plainlifl 
interest  in  snbject-matter 
certunty  in  Kll 


sis-sie 

817-885 
318,  820 
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840  IKDBX. 

UISCOTEBT,  Condnutd.  tiiln- 

proper  case  to  b«  abowD  in  Bill  .  520,  $tl 

iawiiof  BOniQ  salt  ....  330,311 

in  what  stutaUowed 
interest  of  dofendant,  how  staled  in 
priTity  of  title 

whethar  in  aid  of  a  foraiga  rait     . 
dcMiiptioii  of  rabject-matten  in 
when  a  men  fislung  Bill 
demarrer  to  discorery         ....  M5-611 

(&«  Deuukrxb  to  Bills  of  Discovert.) 
demarrer  to,  when  proper  436-139,  468, 493,  S15-M8,  £50 

6<a-tn 

which  will  sabject  paf^  to  penal^,  or  fot&iture,  or 
pmushmont  fi>r  crime,  not  allowed  5T6-5S8 

privileged  commutiicatioiis,  discoverer  of^  not  allowed 

how  far  a  party  ma;  waive  objectioa  to  discover}-  of 
crinuDal  matters  by  agreement  fiSl,  577,  589 

when  and  how  objection  to,  should  be  taken         483,  489,  «04  a- 

parties  to  Bills  of  I^scovery,  who  are  proper  or  not  5S9,  610 

pleas  to  diseoTer;  ....  6ie-4» 

(See  pLEAa  to  Belief.] 

want  of  parties  no  objection  to      .  .     610,  745-T4C 

what  discovery  defendant  is  or  is  not  booud  to^ve 

aatotiUe  ....  971'-578,S3e-860 

(Set  Flgab  to  Discovery.) 

of  deeds  and  docnments,  what  plaintiff  entitled  to  856-8C0 

whatnot      ■  ■  ....        858 

effect  of  lefeiencc  to  in  answer  .  S5C-8M 

what  order  shonld  be  passed  after  discover;  obt^ned  111 

DISU6SAL  OF  BILL,  general  effect  of  .    456,  457,  793 

(br  matters  of  torta  466, 467 

withont  prejudice,  effect  of  .    456,457,793 

decreeof,  whenabar  ornot  .  .    456,467,793 

DISTRIBUTEES,  when  all  shonld  be  parties     .  89-91,106,104 

when  one  ma;  gae  alone  89-91, 109 

DISTBINGAS,  writ  of,  proper  procen  a^nst  coqxmtion        .  •         44 

DOCUMENTS,  ptodoction  of,  when  demandable  .  .  .        858 

DOUBLE  ASPECT,  BiU  with S64 

DOUBLE  PLEAS,  when  allowed  ornot  .  .  .  .        «5T 

aUowod  in  diKretion  of  the  Conrt  .  .  .        637 

DUPUCirr,  in  ptea 653-857 

demunerfbr  .....  663-857 
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ECCLESIASTICAL  COUBTS, 

exclusive  jariadictlon  in  cases  of  will  of  personalty 

objection  vhen  to  be  taken  bj  demnirer 

objection  when  to  be  taken  by  plea  489-490,  7 

ENEOLMENT  OF  DECREE,  what  is  .  .  . 

DecessBiy  to  Bill  of  Beview 

necessary  fbr  plea  of  a  former  decree 
EBROK  IN  A  DECREE,  irben  subject  of  Bill  of  BeTiew     . 

wbea  subject  of  Bill  in  tbe  nature  of  Bill  of  Review 
ERBORS  EXCEPTED,  in  accoant  stated,  when  not  sufficient  to 

prevent  the  plea  in  bar  of  the  acconnt 
EXAMINATION  OF  WITNESSES, 

(See  Bill  to  Examine  Witxsbshs.) 
EXCEPnON,  (Exeeptio,')  in  CiTil  Law,  what 

peremptory  ..... 

dilatory       ...... 

EXCEFTIONS,  to  answer.    (See  Answer.) 

when  and  how  taken  .  .  6S9, 6 

when  exceptions  to  an  answer  accompanying  a  plea 
admits  its  validity 
EXCOMMUNICATION,  .... 

permit  excommnnicated  cannot  sne 

but  be  may  be  sued 

plea  of  excommunication  of  pluntlff 
EXECUTION  OF  DECREE,  Bill  for 

natnre  of  Bill  for  ... 

Bill  of  Revivor  added  to  Bill  for 

Supplemental  Bill  added  to  Bill  for 

demarrer  to  Bill  for  .  .  . 

plea  to  Bill  for  .        . 

EXECUTOR  AND  ADMINISTEATOE, 

{See  Administbatob  and  Executor.) 

when  proper  parties  to  a  Bill 

foreign,  whether  they  may  sne  or  be  seed 

demurrer,  that  pltuntiff  is  not 
.  plea,  that  pluntiff  is  not 

plea,  that  defendant  is  not 


404-410 
421-4S4 


689,  891 
SI,  728 
61,  I2S 


429,480 
489, 430 


FELONY,  charge  of,  in  Bill 

demnrrerfor  .  .  B6S,  S91''lI97,eO7-60» 

plea  for        .......      824 

FEME  COVERT.    (&«  Marbibd  Wouait.) 

cannot  sne  alone  without  her  husband       .  .    81-64 

lAen  she  may  Rie  ber  hntbnd    .  .61,68 
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844  IMDBZ. 

FEUB  COVERT,  Coatinued.  t»Mt^ 

wben  she  nuj  sue  bf  jtroeiein  (HIM  .61,63 

wben  and  how  Bhe  may  be  med     ....   66-72 
how  she  deiends  anit  .....    6C-I9 

answer  of,  how  put  in         ....  .       S7S 

FEOFFMENT,  how  pleaded U3 

FICTITIOUS  PERSON,  that  pluatiff  is,  maj  be  taken  bj  motion  4M 

FINE  AND  NON-CLAIU,  when  a  good  bar  or  not     .  .  T70-I78 

FISHING  BILL,  what  is  a  mere  .....       32S 

FISHERY,  who  proper  and  necessair  parties  in  caK  of  a  general 

right  of lU 

when  suit  in  behalf  of  or  agunst  all  in  right  of  .       ISS 

wlien  numbers  engaged  in  a  common  fishing  adventnra    .       16S 
fishing  crew,  wheo  somo  maf  sue  in  behalf  of  all  .  ■       168 

FOREIGN  GOVERNMENT,  may  sue  geneialty         ...         55 
may  roc,  if  recognized  by  oars,  otherwise  not  ■         iS 

FOREIGN  COURT,  pendenoj  of  suit  in,  whether  a  bar  .741 

judgment  of,  whether  a  bar  ....        789 

whether  Bill  of  Discovery  lies  in  aid  of  a  suit 

in         .  .  .  .         53,  note,  311,  S52 

FOREIGN  JUDGMENT,  when  a  bar  or  not    .  .  .  .783 

FOREIGN  PROBATE,  when  concloaiTe  »  not  .  .  .788 

FORFEITURES  AND  PENALTIES, 

Bill  to  enfoice  demurrable  .  581-»M 

SSi  of  KacoTery  of,  demnnable    .  353,  664,  575-688 

plea  to  BiU  of  Discovery  of  ....       8M 

when  defendant  ccnnpellable  to  discorer  and  aoawar 

as  to 5SS-U1 

bcasesof  contRKt  and  wairer  .    680,689-691 

in  cases  of  stipulated  damages        ....       590 

in  cases  of  waiver  of  .....        580 

in  cases  of  penalties  and  forfeitures  expred  .  .       698 

FORM  OF  BILL,  defects  in,  how  and  when  insisted  on  464,628 

demurrer  for  ....  .    434, 617-530 

irregnlarity  in         .....  .       628 

in  plea,  how  amended        .....       701 

in  plea,  how  insisted  cm      .  .  700, 701 

FRAUD  IN  DECREE,  BiU  for  .  .     ■      .       426 

when  proper  .....  426, 427 

filed  irithont  leave  of  Conrt  .  .426 

what  decree  is  fraadnlent  ....  426, 497 

demurrer  to  BiU  fbr  ....  689. 644 

when  pleaded 789-794 

in  (d)taining  wilt  not  be  cognixabte  in  Eqtu^        .    474,  786,  788 

in  probate  itfwiU 474,788 

in  account  ......  809,  803 

FRAUDS  AND  PERJURIES,  plea  of  Statute  of  748-769,  761-769 
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748,  761-769 
748,  781-769 


FRAUDS  AND  FEBJDKIES,  Continntd. 
whan  a  good  plea  or  not     . 
proper  aTeimenta  in  jdea   . 

G. 


aUABDIAN,  when  be  m&jr  nie  .  .   «S,fi9 

when  he  nay  defend  .....         TO 

ad  lilaa S7,  70 

of  idiots  ud  lonatici  M-6S,  722,  729 

(See  Idiotb  aito  Litiiatich.) 

GOTEBNMEHT,  mita  by  and  afptiiut  .  8,  49,  69 

when  ■  proper  putj  ....  8,69,322 


HEARING,  whon  on  Bill  &nd  answer     . 
HEIR  AT  LAW,  when  a  proper  pwty 

in  casea  (rf"  tnutB 

inctMSof 


456 
ISO 


171, 17S 
178, 174 
.  I7S,  183-20S 
87,170,176,180 


in  caaet  rf  mor^agei 

in  oasei  of  diaifiea  in  the  real^ 

in  cam  rf  contncta  for  pnrchase  of  real  estate  .177 

incaaeaof  ffillforipecificperfonnaace^eontract  177 

in  categ  of  probate  of  wills  87,181 

HUSBAND,  when  a  proper  partj  ...  61, 62,  71,  681 

may  sue  hii  wife     ......         62 

affect  on  suit,  when  ont  of  jurisdiction       ...         68 
death  of,  effect  on  suit  of  husband  a«d  wife  S61 

HCSBAND  AND  WIFE,  when  and  bow  to  annrar    ...  71 


IDIOTS  AND  LUNATICS,  bow  they  sue 

BUB  hj  ccmnittee  or  guodian 

bow  tbej  defend     . 

defend  hj  committe 

when  objection  taken  bj  demurrer 

when  hy  {riea 

plea  of  idiocj  of  plaintiff 

answer  of,  how  nnde 
IMMATEBLUJTY,  what  is       . 

damurrer  for,  in  BUI 

plea  of 
IMFEACHQIG  DECREE,  BHl  for 

natoTBof     . 


48,  360-269 

M6,  M4-e68 

822,  828 
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lUPEACHING  DECREE,  Cbn^nwtf. 
demorrer  to 

IHFERTIKENCE,  what 


638,  Sit 


dBUI 
reference  to  Hsater  fbr 


reference  to  Uuter  for       . 

At  what  time  made  .  .  .  .  ■ 

what  wai*er  of       . 
INCUMBRAIICEB.    {See  Mobtgasb.) 

when  a  proper  partj  in  caacB  ot  1S3, 166, 

in  caaei  of  prior  incumbrance  146-1J[0,  ISS, 

in  coMS  of  mbseqaent  incnmbrance 

in  cases  of  successive  mortgagea 

on  Bill  to  redeem  mortgage 

who  proper  partie*  plaintiffii 

who  proper  parties  defendant! 

on  Bill  to  foredoM  .  .  .  ■ 

who  pn^r  parties  plaintifik 

who  as  defendants  ..... 

incumbrancers  pendente  lite,  when  proper  partiM 

whom  decree  in  case  of  mortgage  binds 
INDICTUENT,  Bill  of  IHscoTerj  does  not  lie  in  aid  of 
INFANT,  how  he  must  sne S7, 

must  me  bj  nest  ftiend     .... 

whether  bj  guardian  .... 

how  mied     ...... 

how  he  mn«t  de&nd  .... 

when  objecticm  taken  hj  demnrrer 

plea  of  iu&ncy  of  plaintiff 

pka  of  infancy  of  defendant 

answer  of  infant,  how  made 

amendmeot  in  pleadings  of,  allowed 
INFOBMATION  AND  BELIEF,  when  answer  to,  anffident  or  not 
INFORMATION,  what  is 

when  proper  ..... 

in  what  different  from  a  Bill 

criminal,  Bill  of  DiscoTerjr  does  not  lie  in  aid  of  . 
INHABITANTS,  when  some  niaj  BUS  for  ootnintML  interait  (fall 
INJUNCTION,  special  piayer  fiir,  always  in  BUI 

form  of  pnyer  for  . 
INNS  OF  COURT,  who  have  Jurisdiction  in  case*  of  . 

plea  to  Bill  in  Chanceij  of  such  ezclomve  jurisdiction 
INSOLVENCY  AND  INSOLVENT,  who  parties  in  cases  of 

when  executor  or  administrator  is  insolvent 

^ea  of  inwlrency  of  plaintiff 


ifis,  ses 

366-371 
S6S-170 
SG1,8«I 

SU,S67 
S6e-«70 

ISO,  ISl 
303,230 
199-lW 
181-1 ST 
I81-in 
I8S-187 
188,189 
199-197 
199-307 
193-198 

194 
193,  ISi 

S6S 

733,  73S 

117 

.    M,B9 
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KSOLVENCT  AND  INSOLVENT,  Omtinued.  a-ao- 

plea  oT  iosolTeDCf  af  defendant     ....       72S 
INSUFFICIENCY,  in  answer  what        .  .  .  .       StA 

when  answer  inaofficient     .....        885 

when  exceptiong  are  to  be  made  for  .  .  .        866 

reference  of  answer,  whan  made    ....       SSI 
INSUSEBS,  dutiuct,  when  thef  maj  join  in  one  Bill  for  <Ui- 

coTeT7     .....        879,  SS6,  C9(t--SS8 
IHTGKPLEADEB,  BiU  of,  what  it  i(     . 

when  it  lies  or  not  .... 

frame  of      . 

title  to  maintain,  bow  stated 

mtHt  show  penxms  in  eiie  capable  to  interplead 

plaintiff  most  cUm  no  interest  in  mtgeet  . 

when  Bill  of  BeTiTor  liei  in  case  of 
INTKREBT,  what  ia  an  interest  in  respect  to  partie*     . 

remote  or  indirect  .... 

consequential  .... 

legal  or  equitable    .... 

virtual  representation  of    . 

comnu>n,  when  some  maj  sne  for  all 

snccessire  parlies  hanng  interests 


291-399 
291-29 T 
291-297 


185a-189,  237 

76, 1S7 

140,  286 

187 

[76,  141-151 


contingent  interests 

penons,  hanng  prior  interests,  when  parties  oi 


159,  160 
142-148,  161 
14S-14S 


146-lCl,  210,  230 
2S9-26S 
609-511 


interest,  how  stated  in  Bill 

jmnt  interest,  objection  for  want  of 

INTEKKOGATOBIES,  borrowed  from  Civil  Law        ...         89 

what  are  proper  or  not        .....    8G-89 

confined  to  matters  in  Bill  ....   86-88 

form  of       .  .  .85 

general  charge  authorizes  specia]  ....   86-88 

fhuneof  ......       2G5 

when  defendant  must  answer  upon  his  plea  b^ng  overruled     697 
IBREGULARITIBS,  in  BiU,  how  taken  ftdvaulage  of  .  .528 

ISSUE,  what  matters  are  in  issue  or  not  .86 

nothing  in  ivne  except  matters  charged  in  Bill  or 


vlien  a  cause  is  at  is 


86 
885,886 


JOINT  ADVENTURE,  when  soma  ma;  sne  for  all 


in  case  of  fishing  crew 
JOINT  BONDS,  wbo  parties  to  Bill  on 
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JOINT  CONTRACTORS,  when  propec  partiw  .  .  .1(9 

JOINT  CHARGES  AND  BURTHENS,  who  putiet  in  case*  of      93,  iti- 

las,  iai-is7,  aos 

JOINT  INTERESTS,  who  ptop^r  pattieg  in  «aNs  of  .  159-164 

JOINT  STOCKHOLDERS  AND  PROPRIETOBS, 

when  Knoe  may  me  for  sU  .        107-117,  ISB,  189 

JOINT  TENANTS  AND  JOINT  OWNERS,  when  proper 

partiu 159,SfiB 

JDDOMENT,  BiU  to  set  aside    ....        4U-43d,  790,  794 
plea  of  former  judgment,  when  good  or  not  .  VSO-TSS 

fordgn,  when  a  bar  or  not  ....       7S> 

of  Court  of  exclnuTe  jnrisdiotioB  .  .        TH 

fhtad  in  obtaining  ......        7S4 

JUDGMENT  CREDITOR  is  not  downed  a  pnichaser  for  a  tiI- 

nable  conaiderstion         .....    807  a 

JURISDICTION  OF  COURTS  OF  EQUITY.    (Sm  Plus.) 

moat  be  shown  in  Bill        .  .  .  .  .    10,  S4 

common  danse  in  Bill        .....         34 
geneTsl  deacription  of  ...  .  472-476 

acta  in  ptrtanam  .....        489 

not  bonnded  by  locali^      .....       487 
what  sohjecta  not  wiUiin    ;  .  .,  467,486 


EIN,  NEXT  OF,  when  proper  parties 

wben  wme  may  sne  on  behalf  of  all 

when  want  of  title  as  next  of  kin  taken  bj- 
KING,  who  snes  for  the  king 8,49,69 

when  Attorney-General  a  party  in  defence  7-10,  2!S 

when  Attomey^Seneral  aue*  for    ,  5-9, 49 


LEGATEES,jointl%ateeB,whenaUBlMD]dbBpBi4ei  89 

iwdnary,  wben  all  to  be  pntiei    .  .  88-90, 104,  204 

wben  they  may  be  dispensed  mth  aa  parties  89,  90, 104,  308 

when  some  may  sne  on  behalf  of  all  88,  89, 104,  204 

when  one  may  sne  alone     .  .  .89,  104,  203,  20fi 

when  soable  by  creditors  at  not     ....        SIfi 

LAPSE  OF  TIME,  when  a  bar  in  Eqidty 

when  objection  taken  by  demnner 
wben  it  may  be  pleaded 

{Ste  LunTATtoNS,  Statuts  oy.) 

LESSEES,  when  proper  parties  or  not  . 


-obvGoo»^lc 


849 


LETTER  MISSIVE,  in  cue  cf  P«n.  .... 

44 

fcnaof W 

andflo(« 

LIBELLUS  ABTICULATUS,<rf'CivULaw     ...       26 

39,  S60 

39,  860 

LIMITATIONS,  STATUTE  OF,  wben  a  bar  in  Equilj- 

508 

wben  objection  taken  by  demnrrar           .           .    503- 

-906,  7fil 

wbenlyplea          ....      T48-769  a. 

812-816 

8-7S&  a 

Tfhen  by  answer 603, 

761,  847 

when  a  good  bar  to  Bill  of  Refiror 

646,  830 

wben  a  bar  to  BiH  of  EeriTor       . 

880,  831 

when  to  BiU  of  Review       .... 

410 

for  error  of  law                    .... 

410 

forerrorof&ct 

.        419 

not  be  made  parlies        .            .           .           .    156, 

331-358 

pendancy  of  former  snit  when  a  good  plea 

736-744 

LOST  INSTRUMENT,  wben  plea  that  instnunent  is  not  lort  ia 

good 

313,  718 

LUNATICS,  bew  they  mnrt  me                                                S*-66, 

722,  726 

.    64-66 

bow  they  moat  defend        .... 

70 

70 

plea  of  lunacy  of  plaintiff 

7Sfi 

aiwwer  of,  how  made          .... 
M. 
MANDAMUS,  BiU  of  Discovery  does  not  lie  in  aid  of  . 

871 

822,  593 

MANSLAUGHTER,  plea  of  attwnder  (br 

723,  729 

MARRIAGE,  effect  of,  on  a  snit  in  Eqnity 

329,  860 

361,  381 

364 

360 

MARRIED  WOMAN,  cannot  sue  alone 

61-64 

may  ane  her  husband          .            .            .           , 

62-64 

when  she  snei  by^FocAnn  ami 

63 

when  she  ■oei  with  bar  hnsband    . 

61-64 

wben  (he  may  sne  alone  or  not       . 

61-64 

bow  she  defends  and  answen  miit  . 

71 

wben  with  her  husband 

71 

wben  alone      ..... 

71 

71 

effect  on  snit  of,  by  death  of  husband 

847 

354 

494 

umrero^  how  made          .... 

878 

-awGoOi^lc 


MASTER  IN  CHANCERY,     . 

reference  to,  of  Bill 
for  scandal 
for  impertinence 
nference  ot  annrer 
for  Boandal 
for  impertineDce 
for  insufficiency 
reference,  irhen  to  aKertain  voritj  of  pleft 
in  cues  of  a  plea  of  fomar  decree 
in  cases  of  the  pendency  of  anoUier  suit 
MATERIALITY,  in  cases  of  reUef 

of  discovery 
MISJOINDER,  of  differont  maUen 

of  parties  as  plaintiffs 
of  parties  as  defeodanta 


S40,M6 
S6e-3T1 

S8e-87I 


!8S 


371-586,  eSO,  Ml 

216,  386  a,  S71-SM,  M4 

379,  386,  508,  SIO,  5U 

371-379,  m 


whether  different  judgment  creditors  can  join  ia 

same  BUI         .  .  .  ■        IGl  nott,  S84-S87 

when  different  nnderwriten  may  jean  in  the  sma 

Bill 279,  366  a,  UT 

when  Bill  demnmble  for    .  540-54S 

of  plaintiffs,  when  decree  notwithstanding  SS4,  29S,  388,  383,  M4 

of  parties,  how  and  when  taken  advanti^  of   271,  279,  383,  285, 

MO,  5U,  M9 

MISPLEADING 

MORAL  TURPITUDE,  acta  of 

Bill  of  IMKOTery  lies  for    . 
MORTGAGEE,  when  a  proper  party  or  not 

as  plaintiff  . 

as  defendant 

may  sue  on  behalf  of  himself  and  other  creditors 

fint  mor^agee,  when  a  proper  party 

second  mortgagee,  when  a  pnq>er  party 

on  a  Bill  to  redeem 

on  a  Bill  to  foreclose 
MORTGAGOR,  when  a  proper  party  or  not     . 

on  a  Bill  to  redeem 

on  a  Bill  to  forecloaa 
MORTGAGES,  parties  to  BiU  to  redeem 

who  proper  parties  plaintiffs 

who  proper  parties  defendanta 

who  proper  parties  to  Bills  to  fbreoloso 
.  who  parties  plaintiffs 

who  parties  defendants 
.  when  penonal  repreaentatiTB  a  pax^ 


691-498 
Ji93 
£94,995 
182-30S 
181-187 
188-19S 


186,191,  IH 
183-193 
193-303 
188-303 
182-189 
lS»-303 
183-193 
183-181 
188-193 

nt-va 

199-303 
193^198 
175,183-190,194-203 


-obvGoo»^lc 


B«ttou 

ithen  heir  or  densee 

175 

186,  186,  194-20a 

MDLTrrABIOUSNES8,  what  . 

371 

-286,  610,  640,  747 

how  objected  to      . 

271-286 

271-2S0,  ffSO-640 

hj  joining  impruperly  several  defendanti 

371-278 

or  Bcveral  plaintiffs 

379,  379  a 

by  joiaing  wTenJ  matters  aguust  distinct  defead- 

snto         . 

271-280,  630-G40 

when  BiU  not  tDDltifarions  . 

284-287,  6)1-588 

.     284,  GS0-S4O 

in  Bills  for  relief     . 

6S0-649 

io  Bills  for  discoTerjr 

610,  830 

747 

vhen  and  how  taken  advantage 

.     284  6 

MULTIPLICITY  OF  SUITS 

286-388 

by  gplitlinfr  up  one  caiue  of  action 

287-268 

when  objection  taken  by  demurrer 

387-388,630-541 

when  objection  taken  by  plea 

.        746 

when  distinct  jiidginent  creditora  maj  nnite  i 

lone 

suit          .           ... 

162 

284-288,  535-688 

when  distinct  nnderwiiteis  may  unite  in 

me  BiU.        386  0,687 

N£  EXEAT  REGNO,  writ  of,  there  must  be  ^cial  prayer  fbr 


nBiU 


NEGATIVE  PLEA,  good  .....  667,673 

lilEXT  FBIEND,  of  married  woman,  when  he  may  sue  .  .61 

infant,  when  he  may  sue    ....         67-61,  70 
Cnud  in  obt^ing  consent  of,  to  a  will  .  .       789 

NEW  MATTER,  discoTOry  i>f  .  .  .  .        3S2,  333,  326-131 

NOUINAL  PARTIES,  when  dispenied  with    .  .    229,541,542 

NON-CLAIM  AND  FINE,  plea  of,  when  gi»d  or  not .  .  773,  777 

KON  COMPOS, 

how  be  may  sna 
how  he  may  defend  suit 
NOTICE,  how  charged  in  Bill    . 

how  denied  in  plea  ....  805-809 

bow  denied  in  uiawer  ,  806,851,854,865 

effect  of,  on  purchasers      ....  606-809 

in  A  plea  by  pnrchasei  should  be  denied  even  if  not 

charged  in  the  Bill         ....  .        606 

omisnon  of  an  averment  of  want  of,  whan  aided   .  .        697 

NDMEROUSNESS  OF  PARTIES.    (&«  Pabties.) 

when  it  dispenses  with  suing  all  puties     .  ■       06-127,216 

iritea  not 94,  9B,  180-185 


-obvGoo»^lc 


OATH,  wheii  Bill  miut  be  sworn  to 

irlien  answer  must  beswoni  to 

ORE  TENUS,  DEMURRER 
when  proper 
effect  of 

ORIGINAL  BILLS,  what 
wlikt  not 

ODTLAWRT,  person  outlawed  cannot  sae 
person  oatlawed  maf  be  sued 
plea  of  outJawiy  of  plaintiff 

P. 


7M-8It 

798-803 

SOS 

S05-«l> 


759  a-7«8 
76S-76S 
.  36,44 


.  36,44 


PAIS,  MATTERS  IN,  PLEA  OF        .  .  . 

stated  account  .... 

award  ..... 

purchase  for  Talnable  considenMion 

FARISHIONEBS,  when  some  may  be  saed  in  behalf  of  aU 

when  some  may  be  sued  for  all 
PAROL  AGREEMENT, 

when  statute  of  fiandt  a  good  bar  to  or  not . 
PAROL  TRUST,  when  statute  of  tiauds  a  bar  to  or  not 
PARTIES  TO  BILLS,  who  are     .        . 

plaintiffs,  bow  described 

defendants,  bow  described  . 

cilizenship  of  averred 

who  are  proper  and  necessaiy  parties 

who  are  not  proper  or  neceesarj  parties 

general  rule  as  to  making  parries 

all  persons  in  intereat  to  be  mode  parries  . 
•  who  hare  an  interest  in  the  setise  of  the  rule 

who  not         ,  .  1  .  • 

as  to  remote  interests 

objection  for  want  of,  when  and  how  taken,    74  a,  7T,  S36, 336  a, 
!S7,  MO-546 

for  misjoinder,  how  and  when  taken   !S7,  371,  ST8,  383,  040,  U4 

as  te  indirect  interests  *  ...  76,  1S7 

as  to  consequential  interesta 

as  to  representative  interests 

as  to  legal  and  equitable  interests    . 

absent  parties,  how  interesta  guarded 

exceptions  to  rule  as  to  parties 

ezceprions  to  mie,  general  uatine  of 


72-S25 
235-135 
.  73-78 
.  72-78 
196-119 
235 
76,  77,  137 


78,  95-9B,  105, 106 
7S-1S6 
.  15-78 


-obvGoo»^lc 


PARTIES  TO  BILLS,   ConHmied. 

persona  out  of  jarudiction,  when  they  need  not  be 


.  78-90 
.  81-88 
.  81-86 


must  bo,  if  their  intereBt  It  affected 
distinction  u  to  active  and  passive  parties  . 
exception,  when  no  decree  against  absent  partiea  ia 

sought  86,  87,  l!2,  129,  1S8,  139,  213,  2U,  226 

exception  in  cases  of  joint  interests  and  gome  absent    87-90, 169- 

161 

exeeptioQ  when  proper  parties  unknown      .  .  90-Bfi 

when  no  proper  representative  in  existence    .  .  90, 91 

when  a  virtnal  representative  exists     .  .  140-161 

where  parties  numerous  .  94-97,  217 

reasons  and  limitations  of  this  exception  94-97,  128 

three  classes  andcr  this  exception    .  .  .  .97 

whena  few  ma;r  sue  in  behalf  of  all  97-126 

in  cases  of  common  interest  or  right         97,  98-107,  124, 168,  889 

cases  of  a  common  fishing  adventure  .      166 

cases  of  volnntar;- associations      .  97,  107-116,  184 

cases  of  distinct  interests,  and  all  cannot  be  joined,  97,  98, 

120-126 

cases  of  creditors  of  different  classes  under  a  deed  of 

trust,  onlj  one  class  need  be  joined  103 

when  a  suit  by  part  of  prize  crew  for  all 


99-104,  157,  2IS-216 
.     89,104,203 


.       107-115,  128,128 
for  all  114,  38S 


when  by  some  crediton  for  all 
when  by  some  legatees  for  all 
when  by  some  distributees  for  all    . 
when  by  some  associates  for  all 
when  by  some  inhabitants  or  pari8bi< 

when  suit  may  be  against  some  for  all,  and  all  be  bound    116-126 
in  cases  of  joint  proprietors  .  .  117, 129 

ofassignees 
of  stockholders  . 
of  tenants,  commoners,  &c. 
of  tenants  and  rant  charges 
of  incumbrancers 
wben  partiesnotdispensed  with,  though' 
in  cases  of  distinct  interests 
when  distinct  j  udgment  creditors  may  join  in  a  Bill  to 
■«t  aside  fraudulent  confeyances  by  debtors      286,  2SS  a,  636- 
fiSB 
when  distinct  underwriters  or  insurers  may  join  in  a 

Bill  in  cases  of  fraud  in  policies   .  .  286  a,  6S7 

snmmary  of  general  rule  and  exceptions  as  to  parties        136-138, 
22S,  224 
nature  of  decree  sought,  how  it  affects  question  of  par- 
ties 127-189,  136-141,  212-216,  82S-228 
fbnnal  parties,  when  dispensed  with  .  329, 543 
72 


.    82, 118,  184 

119,  120,  196  c 

.  121,  123,  28S 

182,  188 

133,  168,  180,  181 

95,180-135 

129-136 
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IMIKX. 


FABTIES  TO  BILLS,  Cantinutd.  tmMm^ 

parties  in  apecUl  cftws         ....  14S-2S1 

wbo  Are  TutuAl  repreMntatiTM  of  all  interMta  141-190 

wlwu  tenant  in  tail  ii  ....  144-146, 1<& 

when  an  executor  or  administrator  is  144, 148,  II0-1T9 

-wlien  trustees  are     .  .    148,  149,  171,  301,  206-116 

when  tenant  for  life  is  .  .  .  .  149-146 

incases  of  contingent  interests        .  .  .  144-146 

wben  iemaindei>man  is  bound  by  decree   .  .   144-147,  IGl 

when  kaeei  bonnd  by  decree         .  .  .  .      ISI 

when  lessees  proper  parties  ....      161 

parties  in  <Hwei  of  truBti  85-68, 14S-151,  lOS,  171,  S03-SU 

ofasttgnmentt       ....   153,183,202 

of  iacumbrances    .  .     1S3,  146-lfiI,  193-193,  3)0 

of  prior  incumbrances  ISS,  1&8,  193, 214-218, 230 

(f  BOboeqaent  iacnmbrancei  133, 108,  193, 213 

of  joint  interests    .  .1S9-16S,16C 

of  SDCceMve interests  .  .  1W-16I,  I<( 

of  joint  contimcta  and  oUigationa  ■  139-170 

of  jcnnl  tenauta  and  tenants  in  eammon  139, 358 

of  contracts  for  sale  of  real  estate  .  160,172-178 

when  heirs  and  deriseea  are  proper    160, 170-176, 180, 181, 

196-200,  219 

in  cases  of  ccnnmon  charge  or  burden         132-124, 162-167, 

173-176,180,303-307 

of  contribution 
of  fishing  adventnre 
ctf  principals  and  snrei 
of  sBTTivonhip 
afinsolTenc7 
<^admiiustralors    . 
of  tnuts  under  wills 
of  cdlmira  with  debtors   . 
(rf*  foreign  administraton   . 
of  mortgages 
of  discoveiy 
parties  on  Bill  to  redeem 
Mplaintiffl 
as  defendants 
on  Bill  to  fbreckm 


as  plaintiffs 


164-16* 
167, 168 
163-169 


t,lT8,  3G4-US 


.  170-180,318 
87-89,  171,173,160 


179,  180 
.  175,  181-303 
S69,  610 
183-193 
182-187 
188-193 
19S'203 
193-198 
199-203 


when  incumbrancer*  are  pn^Mr  patties  in 

eaaes  of  mortgages  .  187-193,230 

in  cases  cf  legacies  and  charges  imder  irilU        308-t07 
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PARTIES  TO  BILLS,  Contmitd. 

incuei  oftnuti  . 

wlwa  tnutee  ii  a  pn^r  putjr 

wbeo  eatui  que  tnut 

in  CUM  of  account 

dafbotoT  proper  partJM   .  .    318-136,740 

bow  and  when  aided  .    21S-S22,  740 

bow  and  wben  inriftod  on  170-177,  236-239 

miqnndttrofpartiea   .  !S8,  271-187,  508-012,  S44 

iTho  mAj  be  partias  at  clioice  of  pUntiff    109-138,  216,  281 

who  are  not  proper  parties  .  .  .  224-2U 

penoQi  not  in  privity  ....         227 

penons  agumt  whom  no  decree  is  sooglit     8T-SB,  127, 129, 

IS9,  »f~216,  220-281 

nominal  partiea  229,  MS 

penons  haTing  a  paramonnt  tide        ISS,  108, 193,  218,  314, 

320-281 

peiMOa  having  no  intereat  239-2SS 

peraoDi  having  an  advene  inten 

bankrupt  , 

284 

exception  a*  to  iritneM  ....        330 

plea  of  want  of  partiet,  when  proper 

fiame  of  plea  fi>r  want  of  partiea 

demurrer  for  want  of  partiea,  when  proper    > 

defect  of  how  and  when  olgedion  taken        76-77,  23S,  239, 

040-044 

bowmpEdied  ....    386,041,680 

FABTNERS,  when  neceKary  partiei      ....  78, 187 

when  diq>eiued  with  at  paitiet      ...  78,  16T 

when  nuTiviag  partnen  neceMWj  partie*  178 

plea  that  the  plaintiff  or  defendant  ii  not  a  partner  i(  good      667- 

663,  678 

FART-0\'mEBS,  when  proper  partiei  .  .       78, 164-169 

FADFER,  who  maj  me  inform&  pauperit        ....  00 

FEER,  proce«  againrt 44  ' 

letter  miadve  in  case  of      .....         44 
form  of  letter  miaaive         ....  44,  note 

anawer  of,  not  awom  to      .  814 

^NALTIES   AND  FORFEITURES, 

Bill  to  enforce,  demormble  .  021-026 

Bill  of  Discoverj  in  tii  c^,  denrarrabla     .         003, 570-588,  607 
excepdona  by  waiver  at     •  080 

exceptions  by  contract  *    .  .  -  088-096 

exception*  bj  lapse  of  time  ....        098 

(See  FoBFKiTDKU  axd  FKKALTraa.) 
BiU  to  enforce,  demniiable  .  021-036, 503, 070-088 


:vGoo»^lc 


856  INDEX. 

PENALTIES  AND  FORFEITUBES,  CorHinved.  SmO— 

pteft  to  discoverj  of  ....  .         SS4 

defendant  protected  from  diicoreiy  of,  in  answer  C07 

when  defendant  compelUble  to  diacover     .-  089-S9I 

PENDENCY  of  anotfaer  Enit JS5-7*4 

incl>  ple«  never  replied  to,  bat  referred  to  a  Muter         .         74S 
pleft  of,  to  Bill  of  Relief     ....  IZH-HS 

pleaof.toBiUofDiicoTerj  .  .  .  .        8M 

purchaser  pen(f«nf«  lile  not  a  necewarf  partjr        ,  IM,  Ml 

PENDENTE  LITE  FITBCHASEEIS  not  necenai?  partiea  .  166,  SSI 

PEBFORMANCE,  SPECIFIC, 

who  pn^r  partiei  to  BUI  for  n-77, 129  a,  I7S-I78 

PERPETUATION  OF  TESTMONY,  nature  of  BiU  for    .  SOO 

wlienitliea  .....  S99-S02 

fiwne  of  BiU 399-307 

inteteit  of  plaintiff  .....        301 

interett  of  defendant  .....        SOS 

materia!  facta  to  be  dated  in  BiU  fiir  S99-307 

gtonnda  for  Bill  for  .  .  .  -  .        303 

right,  hoir  dascnbed  in       .  .     W^-W4,  S05 

praj'er  of  Bill  ......         UK 

affidavit  to  Bill  for,  when  neceaaarjr  .  SM 

decree,  what  proper  in  BiU  for      .  306,  neU 

anpplemental  Bill  for         .  .  ■  .  .        S44 

PERSON,  pleas  to  the.    {See  Pleas.) 

of  plaintiff 7n-TSt 

of  defendant  ......         7SS 

PIRACY,  plea  of  captnre  b;,  when  good,  witboat  convietHHi    •  7t9 

PLAINTIFF.     (See  Partikb.) 

deacriplion  of,  in  BiU  and  proceaa  .  .  .  2G,  4S-4S 

wbo  ia  a  proper  party  to  ane  .  .    49-68 

diaabilitj  of,  to  ane  .  .  .  .    S0-A6 

in/orm&  pauperit  .....  SO 

paitj  to  Bill,  who  proper  and  necessary  as  .  7!~SSS 

whonot        .....  n^335 

general  rule  aa  to  partiea  pluntiSa  .  .  73-74,  IS 

exoeptiona  77-lt&  a 

sununary  of  rule  and  exceptiona    .  1SS,  S33,  324 

when  some  plaintiffa  maj  aue  for  all  .    66-61,  104,  105,  198 

when  not 94-97,130-135 

partiea  plaintiffa  ia  apeeial  caaei  152-135 

defect  of  partiea  plaindffa,  how  taken  advantage  of  23G-239 

defect  of  party,  when  fatal  or  not  72,  76,  78,  ISO,  134,  ISS  a, 

318-222,  23S-239 
miajoinder  of  party  aa       .  .     76-77,  236,379,510 

objection  that  plaintiff  ia  not  capable  ta  aoe,  when  to  be 
taken  by  demurrer  .....        496 
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INDEX.  8^7 

PLAINTIFF,  Qmtmueii.  imkM 
Tolnubtr^  MsocUtum  of  perwni  cannot  tae  m  pUintiffi  .       4S7 

WftDt  of  tide  in  plaintiff     ....  fiOS-ClO 

want  of  Equity  in  plaiutifi'              .                          .  0OC-S14 

want  of  interest  in  pUntiff  «07-filS 

want  of  joint  interest  in  onB  plaintiff                      .  .         SOS 

alteraatiTs  title  in  one  plaintiff  or  another  354,  010 

litigated  title  in filO-SlS 

mnt  of  privitj  of  .           .           .           .           .  91S 

PLEA  IN  EQunr, 

genenl  natnre  of    .  647-TOS 

pnre  ple&,  what      .....    8S1,  6SB-666 
plea,  not  pare  or  anomaloiu,  what  .        8S1 

office  and  (i^ame  of  plea     ....  649,  608 

like  Exception  of  CiTil  Law  ....        eSO 

in  what  cases  proper  ....  647,  603 

Bbonld  reduce  defence  to  one  p(nnt  .  .    652,  608,  604 

dnplicity  in  plea     .....  «5»-607 

two  distinct  pleai,  or  double  pleaa,  when  allowed  or  not  657 

requintea  of  a  good  plea    ....  60S-fi9O 

reqnistea  of  a  pnre  plea    ....  GSB-S6D 

itmnst  not  evftde  thesutgectof  IheKU   .  6C9--68S 

it  must  express  the  part  of  the  Bill,  to  wluch  it  goet        609,  662, 

69S 
plea  maj  be  to  a  part  of  the  Bill  as  well  as  to  the  whole  647 

how  exception  of  roatten  should  be  stated  in  609 

it  sbonld  be  fonnded  on  matters  debars  the  Bill      .  647,  609 

it  shonld  reduce  the  cause  to  a  single  point  .  GS9,  861 

it  should  not  be  an  argnmentatire  plea  .         882 

when  it  may  aTer  &cts  as  to  best  knowledge  and  belief    .        664 
it  ahonld  distinctly  aver  all  material  &Cts  .  .         885 

requisites  of  a  plea  not  pnre  or  anomalona  687,  888,  679-693 

propriety  of  this  plea  formerly  doabted     .  668^670 

validity  f^,  now  estaUished  ....        670 

peculiarities  of  this  plea     .....        870 
it  relies  on  matters  in  the  Bill  669-673 

it  is  accompanied  by  an  answer  in  support  ot  it    .    669,  788-786 
reasons  why  ail  answer  accmnpaniee  it  .  670-878 

origin  and  history  of  plea  not  pnra  >  676-879 

fiwne  of  such  plea  ....  680,  691 

the  plea  should  negative  the  special  drcuiutances  in  Bill 

to  avnd  a  bar  .  .  .  678, 681 

so  shonld  the  accompanying  answer  in  sni^iort  of  plea     679,  681, 

689^87 

when  an  answer  is  not  proper  .  .  681-688 

the  plea  not  pore  should  not  cover  the  whole  Kll 

73* 
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PLEA  IN   EQUITY,    Continued.  S 

die  answer  should  not  extend  to  matten  coyered  by  ihe 
pleft     ....... 

if  it  does,  it  oTerrales  the  plea       .... 

ftame  of  such  an  answer  679-68< 

when  an  answer  overrules  the  plea  6S^ 

reason  of  this  mie  ...... 

at  what  time  exceptions  should  be  made  to  the  uuwer      68 

plea  may  be  good  Jo  part  and  bad  in  put 

plea  may  ba  to  whole  or  to  part  of  Bill 

[dea  to  whole  Bill,  which  does  not  covet  the  whole  Bill,  is 


bad 


eS3,  697-700 


696-700 
696-700 


wheo  plea  ordered  to  otaod  for  an  answer 
form  of  ple«  .... 

fonn  of  answer  in  support  of  plea 
sufficiency  of  plea,  how  detemuoed 
setting  down  plea  for  ai^junent 
effect  of  allowing  plea 

effect  of  saving  benefit  of  plea  to  the  bearing 
effect  of  ordering  it  to  stand  for  an  answer 
when  issue  should  be  taken  ou  plea 
effect  of  taking  issue  on  plea 
effect  of  overmling  plea    . 
truth  of  plea,  how  aecertained 
when  by  a  reference  to  a  Master 
plea,  bow  and  when  amended 
plea,  defects  of  form  of,  how  taken 
negative  plea  good 
when  good  and  how  pleaded 
pleas  to  relief 

in  natnre  of  pleas  in  abatement 
at  what  time,  and  how  pleaded 
order  of  pleading  different  classei  of  pleas  .        708 

pleas  to  jurisdiction  .  .  .  .  705,  710 

that  subject  ig  not  of  municipal  cognizance        466-472,  710,  711 
that  it  is  not  within  cc^nizance  of  a  Court  of  Equity    17S,  712, 

713 
plea  that  instrument  not  lost,  when  good    .  71S 

that  another  Court  of  Eqiuty  has  jurisdiction     <66--489,  7l4-7Sa 
tliat  another  Court  has  exclusive  jurisdictioa    489-498,717,  786- 


advantage  <^  . 


699-70S 

667-669 

667-669,  67S 

701-816 


how  pleaded 

718-72* 

pleas  fo  the  person 

7S2-786 

the  person  of  plaintiff 

78S-7(8 

oudswry    . 

732 

7« 

Popish  recusancy  . 

7SS 
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PLEA  IN  EQUITT,  Coiifinuerf. 
attainder    . 


pleat  tc 


alienage 
infancr 
coTerture  > 
idiocy  and  lunacy 
bankruptcy  and  insolvency 
o  want  of  cliarMter,  assumed  in  Bil 
It  of  title  in  pliuntilT    . 
irant  of  intereit  in  plaintiff 
to  the  person  of  defendant 
what  he  may  plead 
what  disability  he  may  not  plead 
tliat  he  does  not  suet^n  the  character  ttated  in  Bill 
that  he  has  no  interest 
Bill  or  frame  of  fiiU  . 
pendency  of  another  suit  in  Equity 
frame  of  the  plea 
when  plea  is  not  good 
pendency  of  another  suit  at  law 
reference  to  Master  to  ascertain  truth  of  tliis  plea 
plea  of  want  of  parties 

(iSee   Fartieb.) 
how  and  when  defect  in,  cured  by  amcndmeat 
plea  of  multiplicity  of  snits 
plea  of  multifariousness 
pleas  in  bar,  natnre  of 
pleas  in  bar  to  Bills  for  relief 
pleas  fonnded  on  statute 
statute  of  Uraitations 
irhen  good  or  not,  and  how  aroided 
statQie  of  frauds  and  penuries 
when  good  or  not     . 
other  statute,  when  a  bar    . 
statute  of  fine  and  non-claim 
when  a  good  bar  or  not 
plea  founded  on  matters  of  record  . 
common  recovery 
judgment 
foreign  judgment 

sentence  of  Coort  of  exclnnve  jurisdicUon 
decree  in  Equity 
when  not  a  bar 

decree,  when  and  how  avwded 
plea  in  matters  in  pais 


722-7S0 
722-724 
72S, 725 
722-726 
722,  726 
722,  726 

722,  726-728 
728-732 

SI 2-518,  T81 


735-747 
788-747 
736-733 


747 


how  and  wben  release  avmded 


.  748 
740-816 
749-777 
749-760 
749-760 
7SD,  759  a-768 
759  0-768 

750,  767,  770 

750,  769-778 
769-778 

749,  778-794 
.  779 
780-784' 
783 
.  786 
790-794 
7B0-794 
790-794 

749,  795-816 
795-708 
796-798 


-obvGoo»^lc 


860 


INDEX. 


PLEA  IN  EQUITY,  ConUnued.  SbcUm 

i(At«d  and  leltled  occoaot  798-603 

irhen  Inr  iToided         ....  79S-803 

eiTon  excepted,  effect  of         ...  .      800 

aTermenta  in  plea  of  itated  accrant  .      SOS 

award    .......      SOS 

^  how  avoided  ......      SOS 

plea  of  agreement  to  refer,  bad        ....      804 

plea  of  purchase  for  Talnable  connderatioD,  when  a 

good  bar S06-S1S 

frame  of  such  a  plea  ....  805-Sll 

pleaoflapaeoftime,  trhenagoodpleaornot  .      813 

plea  of  title  bf  defendant    .  .  .  .      SU 

PLEA.TO  DISCOVERT, 81«-8»6 

plea*  to  jurisdiction  .....       811 

pleaa  to  the  penon  ....  SIS-SM 

want  of  intereat  in  defendant  ....      819 

pleas  to  fhune  of  Dill  .  .      8>0 

pleaa  in  bar  .  SIl-SK 

(&e  Pleas  to  Reubf.) 
statnte  bars  .....      SSI 

matters  of  record     ......      8S0 

niatl«ra  in  paii         ......      831 

title  in  defendant     ......      82! 

plea,  that  the  suit  is  npon  a  mere  pdnt  o£  law,  ind  not  of 


fact 


S33 


plea,  that  diacorer;  will  subject  defendant  to  penaltiea  and 

forf^tores         .....  8S4,8tS 

or  criminate  him   .....      SS4 
or  botraj  confidence  u  connael  .      SM 

or  aa  arbitrator  SM 

plea  t^  purchase  for  Talnabk  conaideralimi  SSt-SH 

(Sh  Pleas  to  BELnr.) 

irant  of  partiea  not  a  good  bar  to  Bill  for  diacoTBry  610,  T45 

PLEA  TO  BILLS  NOT  ORIGINAL,   ....  8a6-8»8 

to  ropplemeotal  Bills 

that  it  is  brought  contrary  to  rule   . 

a  Bill  of  ReTiTor     .... 

when  plea  proper    .... 

that  pluntifi*  is  not  entitled  to  renva 

want  of  partiea,  when  an  objection  or  not  . 

plea  of  Statute  of  limitations 

to  Cross  Bill  .... 

to  Bill  of  Review     .... 

when  plea  of  foimer  decree  good  or  not 

plea  to  new  discovered  matter,  when  good 
.     toBillinnatanofKU  of  Renew 


88S-SI6 
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PLEA  TO  BILLS  NOT  ORIGINAL,  Cbniinuetf. 

to  Bill  to  impeach  decree 

denial  of  fraud,  &c. 

to  Bill  to  cany  decree  into  execatiou 

that  plaintiff  has  no  right  or  interest  in  fbrmer  decree 
FLEA  OF  DISCLAIMER,  nature  of      . 

when  proper  or  not 

XDtty  be  ta  whole  or  part  of  Bill 

plaintiff  may  be  entitled  to  an  answer,  Dotwithstandin, 

when  cost!  allowed  o 
PLEADING  IN  EQUITY,  m 

(See  Pleas  in  Equity.) 
PLENARTY,  for  t\x  months,  when  a  good  bar 
POUTICAL  MATTER,  plea  that  BiU  ii  ' 

demurrer  to  Bill  for 
POPISH  RECUSANCY, 

plea  of,  of  pUin^fT 
POSSESSORY  BILL,  what 

PRACTICE  IN  EQUITY,  how  distingniehed  from  pleading 
PRAYER  OF  BILL,  what 

for  general  relief 

form  of,  for  general  relief    . 

■pecial  prayer,  when  proper 

what  ia  a  prayer  for  relief 

fbr  injunction,  Bpecial 

form  of  prayer  for  injunction 

for  writ  of  Nt  Extat 

for  procest 

form  of,  for  piocen 

when  defendant  out  of  jurisdiction 

what  is  properly  a  prayer  for  relief 

prayer  of  Bill  of  Discovery 

prayer  of  supplemental  Bill 

prayer  when  parties  are  ont  of  juriidiclioi 

OD  Bill  of  IKscovcry 

of  interpleader  Bill 

of  BiU  of  ReTiTor 

what  u  properly  a  prayer  for  relief 

what  not 

of  BiU  of  Review     . 

of  Bill  in  nature  of  Bill  of  Revie 
PRAYER  OF  PROCESS,  in  Bill 

partiei  should  be  named  in 

form  of        .  .  . 

agunst  peers 

against  coaunon  persons 

against  corporatioDa 


43-*5 

31,  81 

31S-S17 

S13-31T 

843-358 

34,81 

238,311-817 

291 

874,  8S6 

313-317 

313-317 
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30~M 


7BS-7n 
bj  or  agaiiut  m 

262,  SS4,  AlS-520,  618 
3S4,  SIS-AU 
l!i,513,  517 
511-418 


87, 181 


FBATEB  OF  PROCESS,  Continued. 

agaiost  partiec  oat  of  junadicti<Hi 
PRETENCES,  chai^  of,  in  Bill 

commoii  form  of  charge 
FSETEKSED  TITLES,  plea  of  statute  of 
PRINCIPAL  AND  SURETY,  proper  parties  in  niit 
PBIVITT,  WAST  OF,  when  fatal  or  not 
*  of  plaintiff 

of  defendant 

objection  by  demurrer 
PRIZE  CREW,  when  acKne  maj  sue  in  behalf  of  all 
PROBATE  OF  WILL,  heir  most  be  a  part}r  to  Bill  for 
PROCESS.    (&e  SuBPCEHA.)     . 

againat  peers 

against  corporations 

where  attomej'-geDeral  is  a  party 
PRODnCTION  OF  DOCUMENTS,  how  and  when  by  defendant  859 

PROmBITION,  Bill  of  Discoveiy  does  not  Ue  in  aid  of  55S 

PROPRIETORS,  JOINT, 

when  some  maj  soe  for  all  107-llS,  I3S-1S0,  ISS 

when  some  maj  bo  sued  for  all        .  .  .  llC-ltt 

PROTESTATION  in  a  demurrer,  effect  oC 

in  answer  in  sapport  of  plea 
in  answer  generally 

PURCHASER,  BONA  FIDE,  FOR  VALUABLE  CONSlDEBr 
ATION,  WITHOUT  NOTICE, 
entitled  to  protection  603-401  a,  8DS,  8M,  815 

when  he  may  demur  .....       603 

when  he  should  object  by  plea  or  demarrer  603-604  a 

if  he  answen,  he  must  answer  MIy  605,  668,  810,  846,  S4T 

plea  of,  when  good  or  not    .  .  .  697,  805-810 

aTermenla  in  a  plea  of  .  .  ■       661, 697, 80S-810 

should  deny  nottce  in  his  plea,  even  if  notice 

not  charged  in  the  Bill  .  .  .  662, 806 

judgment  creditor  is  not  deemed  a  purchaser  for 

a  valuable  consideration  ....   807  a 

FUBCHASER  PENDENTE  LITE, 

not  a  necessary  party  .  .  .    ,      .  1S6, 351 

■ub-puiohaser,  when  not  ft  necessary  pnzty  .  3S1  a 


695-699 


QUEEN,  who  sues  for        .  -Si  49-5!,  64-6S 

QUO  WARRANTO,  Bill  of  IKscovery  does  not  Ue  in  wd  of    .  553,  560 
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EECONVEHTIO  OF  CrVTL  LAW 

.      402 

is  th«  Crou  BDl  of  Eqni^  . 

.      403 

EECORD,  COURTS  OF,  what  we  or  not 

778,  770 

RECORD,  MATTERS  OF,  how  and  when  k  good  bar 

778-79* 

(See  Bar  and  Pleas  m  Bah.) 

REFERENCE.  •gMement  for    .... 

801 

.         801 

REFERENCE  TO  DEEDS  AMD  DOCUMENTS, 

ID  Bm,  effect  of     .... 

211,  2Gfi 

wb»t  proper           .... 

.      241,  268,  862 

in  answer,  effect  of 

863,  862 

how  it  shoold  be  made        . 

8S2-860 

when  a  reference  to  makes  deeds  part  of  ans\ 

REFERENCE  TO  A  MASTER        . 

266 

268-271 

at  what  time  to  be  made    . 

269-271 

of  answer  for  scaadal 

862 

for  impertinence 

868 

for  inniffieienc)' 

864 

700 

in  case  of  fonner  decree    . 

700 

700,  748 

REHEARING,  when  proper     .... 

121 

pedtirai  for             ...             . 

121 

121 

REJOIMDEB 

676,878 

now  tmt  of  use      . 

878,  879 

antapoina  to  Ktjoin  still  required  to  be  served 

879 

effect  of  the  semce  of  the  sobpona 

880 

never  signed  by  counsel    . 

881 

RELATOR,  who  is 

7,8 

whan  proper  to  be  named 

.     7,8,9 

when  snit  by  and  how 

.      7,  8,  9, 19,  fiO 

RELEASE,  when  a  bar  or  not 

796-798 

(See  Plkas.) 

RELIEF,  Bill  for,  what  is          .... 

.      18-21 

demurrer  to           .... 

186-Blfl 

(See  Dbhusbib  to  Rbliet.) 

pleaito 

702-818 

(See  Plba  to  Kkltet.) 

prayer  for,  common  form  of 

10 

special  prayer,  on  Bill  for 

.      11,12 

when  common  prayer  sufficient 

.  10-16,313-317 

BELIEF,  PRATER  OF, 

•           genenl  prayer,  what  and  when  sufficient 

.  10-12,313-317 

-awGoOi^lc 
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RELIEF,  PRATER  OF,  Continued. 

genenl  form  ijt 

wliat  special  and  when  necoaaiy 

gpecial  praj'er  for  injunction 

prater,  when  defendant  is  out  of  juriadiclioD 

in  Bill  of  Interpleader 
REMAINDER-MAN, 

wben  a  proper  pari;  or  not 

wlien  bound  by  decree 

when  represented  b;  tenant  in  tail 

when  a  proper  part;  in  eaae  of  mortgages 

when  he  may  bring  a  Bill  in  nature  of  a  Bill  of  Bevivor  424, 42ft 
RENT  CHARGE,  who  parses  to  Bill  for 
REPLICATION,  origin  and  uacof 

derired  from  CiTil  Law 

when  to  be  filed 

cffect'of  filing 

special,  fonnerl;  lued,  but  now  disoaed 

never  ngoed  b;  counsel 

when  allowed  to  be  withdrawn 
REPRESENTATIVE,  PERSONAL  AND  REAL, 

personal,  when  proper  part;  to  a  Bill 

real,  when  a  proper  party  16 

who  is  virtual  Tepraaentaii»e 


a  tail  is 

when  a  tenant  for  lift  is 
RESIDUARY  LEGATEES,  when  proper  parties 

when  not  .        .  .  . 

REVERSIONER,  when  a  proper  part; 

when  bound  by  decree 

when  a  proper  part;  in  cue  of  mortg^e* 
REVIEW,  BILL  OP,  what  is 

when  proper 

aflerenrolment  of  decree  . 

for  errors  of  law 

not  allowable  for  enon  in  form 

what  are  errors  of  law  on  record    . 

whether  allowable  after  decree  affirmed 

who  ma;  bring 

parties  and  privies  only 

within  what  period  it  lies    . 

upon  newl;-discoveTed  matter 

what  matter  sufficient 

whether  of  matter  not  before  in  issue 

allowance  of,  diacrationary  for  new  matter 

within  what  period 

after  affirmance  in  Pariiameot 


41~t4 


tU-I48, 18» 

144-14B,  ICl 

144-148, 1«1 

186,202 


676-678, 877 


877-8S7 
679-679.878 


141,  14S-17» 

170-177,180,  I82-20S 

140-lfil 

144-148,  IfiS 

144-146 

88,  90,  104,  SM 

89,  104,  sot 

144-148 

144-148 


4«S 


41ft-419 
4tS-416 

414-415 
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R£VI£W,  BILL  OF,  Continutd. 


frame  of  Bill 

.     420,686-647 

demorrerlo 634-«88 

pleai  to  Bill  of  Bcviaw                                                      83I-^S 

plea  of  former  decree 833 

p]ea  of  non-compliance  with  rulea  of  the  Court                .        883 

VIEW,  BILL  IN  THE  NATURE  OF  BILL  OF, 

what  id, «3, 481 

when  proper 403,  421-425 

when  decree  made  against  person  having  no  interest                424 

hy  whom  to  be  brought      .....        424 

at  what  time            ......        4S3 

by  remainderman,  when 434 

fnme  of  Bill                        426 

prajrer  of  Bill         ......        426 

when  a  Bill  of  revivor  added         .                                   420,426 

when  it  may  be  filed  wilboQt  leave  of  Court                      484-426 

demurrer  to e»4-«38 

Statuteof  Limita^ons,  whenabarto        .            .           .410 

{See  Deudrbes  and  Liuitatioms.) 

VIVOR,  BILL  OF.whatis S54 

natnre  of    . 

864 

ori^n  of     . 

866 

when  necessary  or  proper 

354-360, 363-870 

when  not     . 

365-363 

.829,  846,357,  SeO-3GI 

in  cases  of  survivorship 

357,  358 

who  maj  revive 

369 

in  suits  for  a  settlement 

841 

in  case  of  eeTenJ  plwntiSs                                                969-369 

in  ease  of  executors           .           .           .           ■            ,        370 

incasesof  Billof  Discoveiy                     .            .            .3710 

tmt  after  a  discovery                         .                                       .     871 0 

in  caaes  of  Bill  of  Review 430 

in  cases  of  interpleader 862 

in  cases  of  Cross  Bill 3S3 

in  cases  of  creditors' BiU S$5 

in  cases  of  a  decree            ....            SGS-367 

forpartof  snit        ......        S67 

no  revivor  for  casta  except  in  special  cases                               871 

when  defendant  may  revive                                  .            372-374 

frame  of  Bill 374, 622-827 

prayer  of    . 

374 
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BETITOB,  BILL  OF,  Cemlinued. 

demarrer  to,  when  proper  . 

{See  Devttssek  to  Bill  of  Revivob.) 


irant  of  tide  Ii 

irant  of  proper  parties 

Statute  of  LimitatioiM 

(Set  Plea.) 
REVIVOR,  BILL  IN  THE  NATURE  OF  BILL  OF, 


what  necessary  or  proper     . 

who  iDif  bring         .... 

distinction  between  this  and  Bill  of  ReviTOr 

di«linctioa  between  this  and  gopplemeotal  Bill 

benefit  of  fonner  proceedings,  when  had  hy 

in  cases  of  marriage  of  female  [JaintilF 

in  cases  <^  bankruptcy 

in  CBsesof  death  of  executor  or  aduuntftrator 

or  of  bankruptcy  of  execolor  or  admin  istcator 

alter  a  decree         .... 

cluldren  may  rcviTe  Bill  of  wife  for  settlement 

frame  of  Bin  . 

prayer  of  Bill         .... 

demurrer  to  BJU     .... 


oBiK 


(See  Deuttrrer.) 


6l7-fi27 

82»-8S2 

6!4,  S30 
831 


376-383 
3&t,381 


SI6-S31,8U-83S 


[See  Plea.) 
KEVTTOB  AND  SUPPLEMENT.  BILL  OF 
nature  of    . 

when  necessary  or  prt^r  .... 
demurrer  to  Bill      ..... 
(See  Demdkbeb  and  Flea.) 
REVOLUTION  IN  GOVERNMENT,  who  may  sue  in  case  of 


,,  what  is 48,366,367 

in  BiU 48, 366-J70 

in  answer    ......  861,861 

reference  to  Master  for  scandal  in  Bill       ■  ■      48,  367-371 

in  answer    ......  861-867 

at  what  time  reference  for  BcandAl  in  answer  made  -       867 

reference  of  ansirer  for  scandal  by  one  defendant  against 
another  .......        867 

in  interrogatories  and  depositions  .  881  a 

effect  of      .  .  .    881  a 
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SCIRE  FACIAS  to  revive,  in  the  old  pncUce  . 

proper,  whea  decree  enrolled 
SEISIN,  how  averred  in  Bill       . 
SENTENCE  OP  FOBEIGN  COURT,  when  a  bar  , 

of  a  Court  of  ezclosive  jurisdiction 
SETTLEMENT,  Bill  for,  by  wife 
SETTLED  ACCOUNT,  plea  of 

nbeD  good  or  not    . 

(SmPiba.) 
SIGNATURE  OF  COUNSEL,  required  to  aU  BUls 

to  demurera 

to  answers  . 

of  defendant  required  to  answer 
SOLICITOR-GENERAL,  suit  when  broaght  by 

suit  when  ^unst  . 
SPEAKING  DEMURRER,  what 
SPECIFIC  PERFORMANCE,  BiU  for, 

who  &re  proper  parties  to 
SPECIAL  DEMURRER,  what 

when  proper 
SPLITTING  up  one  c&osa  of  suit 

when  demurrable    . 

when  to  be  pleaded 
STATED  ACCOUNT,  plea  of  . 

when  plea  of  good  or 

(Sei  Plea.) 
STATING  PAPT  OF  BILL,  what  is 

proper  frame  of 
STATUTE  BAR,  plea  of 
STATUTE  OF  FINE  AND  NON-CLAIM, 

when  a  bar  or  not  ■ 
STATUTE  OF  FRAUDS.    (See  Pixa.) 

plea  of,  when  good  or  not   . 

averments  in  ■ 

parol  trust,  when  within 
STATUTE  OF  LIMITATIONS.     (See  PLRA  and 

TIONB.)      . 

when  insisted  upon  by  demurrer. 

when  by  answer 

plea  of,  wben  a  good  bar  or  n< 

covery 
averments  in  sncb  plea 
wben  a  good  bar  to  Bill  of  Revivor 
when  a  good  bar  to  Bill  of  Review 
STKICTNESS  IN  PLEADING, 

generally  not  so  great  in  Equity  ai  at  Law 


S75,  876 
8,  4S,  60,  69 
8, 49,  60,  GB 


T4S,  T61-T68 
781-768 
766-768 
LuiiTA- 

503-607,  748-760 
S03-506,  751 
SOS,  761,  847 


to  relief  or  dis- 


,   748,  751-B81 

748-769  a 

62a,  760 
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STRICTNESS  IN  PLEASING,  Oontintud.  l«a 

in  plea  of  attunder  728,  7 

STOCKHOLDERS, 

irheDBome  maj' sue  or  be  Bned  for  atl  107-115, 118,119,128,1 

when  nme  of  a  coipoiation  nay  sae  or  be  ned  alone  1 

SnBP(ENA,  writ  of 

prayer  for  in  Bill   . 

all  penoog  det^danla  to  be  n 

form  of  pra^r  for 

process  in  case  of  a  peer    . 

OngiD  <H      . 

derired  fram  Ciril  Law 

when  iunable 

against  common  petsons 


SUB-PURCHASER,  how  and  when  a  proper  party  or  not 


H4,n(X« 

SUITS  m  EQUITY.    (&«Bili_) 

SUPEBFLUITT  OF  STATEMENT 

48,266-269 

inBm,howol3ectedlo 

48, 866-269 

SUPPLEMENTAL  BILL 

3S6-SM 

natnreof    . 

S33 

when  proper 

881-S34,  882-890,  905 

oa  facts  prior  to  BiU 

83S-S»4 

UE 

fbr  want  of  parties 

934 

what  fitcts  proper  for 

836,337,341-345 

at  tn  new  eridence  or  new 

discove 

redoridence    .   882,888,395- 

ma^  be  before  or  after  decree 

who  may  file  such  a  BiU     . 

in  case  of  change  of  plaintifis 

in  case  of  change  of  deftod&nts    . 

frame  of  BiU         .... 

should  contain  original  defendants  when   . 

to  perpetuate  testiiaony 

in  case  of  Creditor's  Bill    . 

in  case  of  a  person  suing  in  autre  droit 

in  case  of  coverture  determined  pendente  lite 

mtpplemental  Bill  of  Review 


(See  DEMDBBKB  to  SOFPLBMENtAI.  BaL.) 

pleasto      ...... 

(Sm  Plia.) 
SU^LEMENTAL  BILL,  BILL  IN  NATURE  OF, 

naloreof   ...... 

when  ynpet         ..... 
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SUPPLEMENTAL  BILL,  BILL  IN  NATUBE  OF,  Continued. 

wbeo  not  necessarj 

ia  cues  of  new  interests,  when  proper 

in  casee  of  death    . 

in  toMa  of  bankrnptcr  and  insoWency 

in  cases  of  intereit  detennined 

in  cases  of  alienation  pendente  lile 

Awne  at  Bill 

demurrer  to  .  •  . 

{See  Dkuurkbs.) 

plea  to       .  ■  .  .  .  . 

(See  Plea.) 
SURETY,  suit  BgtuKBt,  whea  principal  is  a  proper  part}r  thereto 

SURBEJOINDER, 

SURVIVORSHIP,  who  parties  in  cases  of       . 

when  a  suit  sorriTes  or  not 

Bill  of  Revivor,  in  case  of,  when  necessarj-  or  not 
SUSPENSION  OF  UECREE,  BILL  FOB,  when  demomble 

when  plea  to,  proper         .... 


16» 
678,879 
177-179 
35S--9fi9 
S54-38ti 
640 
837 


TENANT  BY  CURTESY,  in  case  of  mortgages,  a  proper  party  18S 

TENANT  FOR  LIFE,  a  proper  party,  when  decree  against 

binds  the  Inheritance      ....    144-146,  4S4 

in  case  of  mortgages,  a  proper  party  .  .        186 

Bin  in  natoro  of  a  Bill  of  Review,  in  case  of  a  de- 
ctee  agaiHBt        ......        425 

TENANT  IN  DOWER,  in  case  of  mortgagee,  a  proper  party  185 

TENANT  IN  TAIL,  when  a  proper  party  .  .    14-1-14S,  827 

when  inheritance  bound  by  decree  aghast  .    144-146,  627 

when  he  may  bring  a  Bill  in  the  nature  of  a  Bill 
ofRetiew         ....  .  .       425 

TENANTS  AND  LESSEES,  when  proper  parties     .  .151 

in  common  and  joint  tenants,  when  proper  parties  153, 159, 

S57,  35B 

TENANTS  IN  COMMON,  when  proper  parties  to  a  Bill  .        15S 

when  one  dies,  how  Bill  revived  .  .    868,  622,  8JiO 

TESTIMONY,  BiU  to  take,  <fe^ee»«,natare  of  307,816 

fnune  of  the  BUI    .  366,  281,  307-310 

affidavit  to,  necessary 

Bill  to  perpetnate,  natare  of 

when  it  lies 

&ame  (^  the  Bill    . 

interest  of  plaintiff  in  Bill 

interest  of  defendant  in  Bill 

what  fiKts  material  in  BUI 
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870  INDEX. 

TESTIMONY,  ConHnutd. 

groands  for  Bill     . 

danger  of  losa  of  testJmoDy 

right,  how  described  in  Bill 

prayer  of  Bill 

affidavit  to,  when  necessary  to 

supplomentat  Bill,  when  proper  in  ctue  of 
TIME,  LAPSE  OF,  plea  of  when  good 
TITHES,  where  suits  cognizable  for 
TITLE,  want  of  in  plaindfT,  when  demurrer  ibr 

want  of  title  in  defendant 

plea  of  title  of  defendant,  when  good 
TRUSTEE,  when  a  proper  party  to  Bill  143, 148-1 

of  mortgagor,  when  a  proper  party 

relief  in  Equity,  if  he  refuses  to  sue 
TRUSTS,  who  parties  to  Bills  respecting  87,  148-152, 155, 171,  203-111 

Duder  wills,  who  parties  to  Bills    .  89-89,  171, 130, 181 

by  paral,  when  plea  of  Statute  of  Frauds  good  or  not       76S-768 
TURPITUDE,  MORAL,  ACTS  OF, 

Bill  of  IKscoTery  lies  for  ....  598-597 

U. 


280,  2S3-SOC 


410,  813-415  a 


152,  171,  184,  SOO-217 


U^'IVERSITY.  plea  of  privily  of  buiuj^  sued  iu  Oonrta  of    .    487,  714-718 
demurrer  in  like  case         .....        487 
USURY,  plea  or  demurrer  to  BUI  for  Uscovery  of       .  .  58!,  824 

UNDERWRITERS,  on  one  pt^cy,  when  they  may  jwn  in  one 

Bill  for  discovery  or  relief  286(1,  £37 


VALUABLE  CONSIDERATION,  plea  of  purchase  for        .  805-81! 

(See  PcRCBASER  POK  Valuable  Consiqebaiion.) 
VALUE  IN  CONTROVEEtSY,  beneath  dignity  of  the  Coort  .        500 

VISITOR  OF  A  COLLEGE,  when  he  has  ezclnrive  jurisdiction  718 

plea  in  such  case    ......       718 

VOLUNTEER,  pleaof  title  by  811-81S 

W. 

WANT  OF  TITLE  AND  INTEKEST,  of  parlies      50»-610,  519-621,565, 

671,  728,  729,  784 

ofphuntiff 603-510,549 

of  defendant  ....  519-520, 6iS,  671 
when  demurrer  for  ...  509-510, 618, 519 
when  plea  of 728,  729,  734 

WIFE.    (See  Married  Woman,  Feme  Covert.)     .      61-64,  71,  347,  354 
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871 


WILL,  VALIDITY  OF, 

of  personal  estate  cannot  be  tried  in  Equity  , 

of  real  estate  must  be  tried  at  law 

fraud  ID  obttuning  ifill,  not  ix^izable  in  Equ 

WITNESS,  should  Dot  be  a  party 

exception  to  rule    .... 
demnrrer  bj-,  when  it  lies  . 
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